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OF  THE 


SUPREME  COURT  OF  NORTH  CAROLINA. 


SEPTEMBER  TERM,  1806. 


CHIEF  JUSTICE: 

WILLIAM  T.  FAIRCLOTH. 

ASSOCIATE  JUSTICES  : 

ALPHONSO  C.  AVERY,  WALTER  CLARK, 

DAVID  M.  FURCHES,  WALTER  A.  MONTGOMERY 


ATTORNBT  GENERAL : 

FRANK  I.  OSBORNE. 


SUPREME  COURT  REPORTER: 

ROBERT  T.  GRAY. 


CLERK  OF  THE  SUPREME  COURT  : 

THOMAS  S.  KENAN. 


MARSHAL  AND  LIBRARIAN  OF   THE  SUPREME  COURT  : 

ROBERT  H.  BRADLEY. 


O^ 


''iM^  /u,  /6fr. 


JUDGES 


OF  THB 


SUPERIOR  COURTS  OF  NORTH  CAROLINA. 


Oko.  H.  Brown,  Jr., 

Ist  Dist. 

J.  D.  McIVBR, 

7th  Dist. 

Hbnry  R.  Bryan, 

2d     ** 

A.  L.  COBLB, 

8th     ** 

E.  W.  TiMBBRLAKB, 

3d     '* 

H.  R.  Starbuck. 

9th     " 

W.  S.  O'B.  Robinson 

,4th    *' 

L.  L.  Grbbnb, 

10th     ** 

•A.  W.  Graham, 

5th    ** 

W.  A.  Hoke, 

11th     " 

tE.  T.  BOYKIN, 

6th    ** 

W.  L.  Norwood, 

12th     " 

SOLIC] 

[TORS : 

W.  J.  TiRARY, 

l8t  DiBt. 

H.  F.  Sea  WELL, 

7th  Diet. 

W.  E.  Daniel, 

2d     *• 

J.  Q.  HOLTON, 

8th     '' 

O.  M.  Bernard, 

3d     " 

M.  L.  MoTT, 

9th     ** 

E.  W.  Pod, 

4th    " 

J.  F.  Spainhour, 

10th     " 

W.  P.  Bynum,  Jr., 

5th    *' 

J.  L.  Webb, 

nth    *» 

M.  P.  Richardson, 

6th   " 

George  A.  Jones, 

12th     " 

JUD(iES  OF  THE  CRININAL  COURTS: 

Critninal  Circuit  Court  for  Cra'oen,  New  Hanover^  Mecklenburg^ 

Vancej  Warren,  Robeson,  Edgecombe  and 
Halifax  Counties: 

Oliver  P.  Mbares. 

Criminal  Circuit  Court  of  Buncombe,  Madison,    Haywood  and 

Henderson  Counties : 

H.   G.   EWART. 

Criminal  Court  of  Hertford  County : 

B.   B.  WiNBORNE. 


*  JudKe  Gratuun  was  succeeded  on  let  January,  1897,  by  Spencer  B.  Adams, 
who  was  elected  In  November,  1806. 

t  Judcre  Boykln  resigned  January  1, 1807,  and  Oliyer  H .  Adams  was  appointed 
in  bis  stead  by  Oov.  ueurr. 


LICENSED  ATTORNEYS. 


SEPTEMBER  TEEM,  1896. 


Joe  Eli  Alexander Tyrrell  County. 

Omar  Lee  Anderson Clay  County. 

David  Collin  Barnes... Hertford  County. 

William  Thompson  Bradsher Person  County. 

Henry  Clarke  Bridgers Edgecombe  County. 

Jambs  Osborne  Carr Duplin  County. 

Hugh  Crawford  Chbdbster Buncombe  County. 

John  Charles  Clifford Davie  County. 

William  Alexander  Cochran Montgomery  County. 

Thomas  William  Costen,  Jr Gates  County. 

Robert  Edward  Costner Lincoln  County. 

Robert  Warland  Dalby Granville  County. 

Adam  Clarke  Davis Wayne  County. 

Isaac  Newton  Ebbs Madison  County. 

Leverett  Francis  Englesby Gaston  County. 

Abner  Colly  Farthing Watauga  County. 

Hannibal  LaFayette  Godwin Harnett  County. 

MiLO  Orlando  Hammond Randolph  County. 

.William  Frederick  Harding Pitt  County. 

Starke Y  Hare Hertford  County. 

George  Abner  Harrell Vance  County. 

Lytle  Nowlin  Hickerson Wilkes  County. 

Alfred  Winton  Horne Macon  County. 

William  Wallace  Johnson Jackson  County. 

Edward  Wilber  Keith Buncombe  County. 

Ralph  Roberts  Laxton Burke  County. 

Frank  Armfield  Linney ~ Alexander  County. 

John  William  Mann Macon  County. 

Frank  Carter  Mebane Orange  County. 

Wayne  Adolphus  Mitchell Lenoir  County. 

William  Theodore  Morgan Rutherford  County. 

John  Marion  Mull Burke  County. 

Jambs  Walter  Murray Alamance  County. 

Calvin  Nicks  McAdoo Guilford  County. 


LICENSED     ATT0BNEY8.  V 

Victor  Clay  ITcAdoo Guilford  County. 

William  LaPatettb  McCoy Macon  County. 

Henry  Howze  McLbndon Anson  County. 

Charles  McNamee Buncombe  County. 

Gborqb  William  Newell Franklin  County. 

Samuel  Tate  Pearson Burke  County. 

Francis  Edward  Prbsnell.. Haywood  County. 

Joseph  Herbert  Pritchard .- Bertie  County. 

Andrew  Dempsey  Raby Jackson  County. 

William  Puan  Ragan „ Guilford  County. 

McDuFFiE  Ray Transylvania  County. 

Lewis  Lake  Rose Atlantic  City,  N.  J. 

William  Levi  Scott Guilford  County. 

Edward  Sandbrs  Smith Cumberland  County. 

Oscar  Edward  Snow Surry  County. 

John  Wesley  Stamey Haywood  County. 

Robert  Bruce  White Franklin  County. 

Amidas  Augustus  Whitener Catawba  County. 

Charles  Winburn ^ Cumberland  County. 

Wade  Wishart Robeson  County. 

Thomas  Cleburn  Young Buncombe  County. 


CALENDAR  OF  COURTS, 
TO   BK    HELD   IS 

NORTH  CAfiOUKA  DURING  THE  FALL  OF  1896  AND  SPRING  OF  1897. 


StTPaEKZ  COUBT. 
The  Bnpreme  Court  will  meet  in  the  city  of  Raleich  od  the  first 
Monday  in  February,  1897,  and  the  last  Monday  in  September, 
1897.  The  examination  of  applicants  for  license  to  practice  law 
takep  place  on  the  flrttt  Monday  of  each  Term  and  at  no  other  time. 
The  Docket  for  theheariugof  caaeBfrow  theFint  Judicial  District 
will  be  called  on  the  Tuesday  next  succeeding  the  meeting  of  the 
Court,  and  from  the  other  Districts  on  Tuesday  of  each  succ^edlDg- 
week,  in  numerical  order,  until  all  the  Districts  have  been  called. 


BUFEBJOB   C0UBT8. 


The  bracket^*!  Duiueral  t< 


Currituck— Sept.  1 


I       .IiiD.  4.  "BI  iZI ;  tMarch  1,  "97  (2> 

1»,  "ST  (Si, 
Fran kllQ— Oct,  SB.  "tw  (II ;  J«n 
t        ai:  April  IS.  ■BTtai. 

I  wiiDoo— Nov.  3.  w  |B) :  :Feb.  I, 

Hay3t, 'UTdi- 
VauoK-Oct.  5,  "96  (81  i  Vet>.  IS, 


I :  Harcli  15.  I 

Chan.  'Kd) 

B,  ■W(ii. 
rUia.'KH). 

:  April  10, 


FODBTH  JtTDICIAL  DI8TBICT. 


BECOKO  JUDICIAL  DISTBICT. 


Wake-'July  1 1,  t«  12) ;  •Sept.  SK,  W  (£); 
tOct  2«.  'M  (ii)  ;  'Jan.  4,  Vr  lai ;  IFeb. 
3i.  ITKiji'Marcli^;,  'flT(ai:  tAprtl  IB, 

Wtyue-Sept.  H,  tlB  ti) ;  Oct.  19,  -98  (1) : 

Jan.  IS.  -HT  U) :  Auril  12.  "97  (1). 
Haraatt-SBpt.  7,  •&  (1):  JNov.  30.  ■e«t|l): 

.  81,  te  (i>:  Nov.ie,<9B 


B8rtle-:Sept.  11.  Vld):  Nov.  B. -88  d 
tFBb.l6,  ■97(11;  April  28, -9;  (1). 

Craven— Nov.  aO,  'ee  (2) ;  tPeb.  I,  '97  (2 
May  3,  -OT  (2). 

Hallfai-Nov.  23.  •»»  {1);  March  1.  1 
(2):  May  24, '97(2). 

Warren— Sept.  21.  "98  12):  March  16,  '' 


I!). 


WortharoptoD— :Auk.  3.  't»  (2) 
•06(1);  March KO, '97(2). 

Bcl«eciniil)e-Oct.  12,  ^  (2) :  . 
■97(2);  tJuue  7,  "87  (2). 


prll  !2, 
THIBS  JUDICIAL  DISTSICT. 


PltC-Bept.  El.  "OS  <2 


SrsiNU  Tkrh,  IB?;—. 


*MaylO.  ■H7(l,. 
J^«nvllle— July  27,  ■Oe  (2)  ;  Nov.  H),  W 

(2):  Jan.  2S. '07  (I);  A  prll  19. -97  (2). 
CPatbam-Si^pt.  »t,  <9II  (2);  Pel).  S,  Vl 

(11;  Mays,  •97(1). 
Oulirord- Autc.ai.  ■06(2) ;  De".  14.  te  (2) ; 

Fel>.  15,  "97  (2l;  Mny  31.  "97  (3). 
Alamance- Nuv.  id.  ■06(1) ;  March  8, -er 

HI:  May  17,  •07(1). 
OrnnKe-AUK,  10,  W  (1> :  Nov.  2,  W  (1)  ; 

tMay24.'97(ll. 
Caewell-AUK.  17,  -OS  fl) ;  Oct.  SB.  "Oe  (1)  i 

April  6.  "07  (I,. 
Per8on-AUK.i!4, -oeill;  Nov.  SS,  "Oe  (1) 

April  12,  •O?  (I). 


COURT  CALENDAR. 


vn 


SIXTH  JUDICIAL  DI8TBICT. 

Fall  Tkrm,  1806— Jud^e  Coble. 
Spbino  Tbrm,  1807— Judge  Mclver. 

New  Hanover— tSept.  28,  "06  (2) ;  tJan. 

18,  Try  (2) :  tAprti  k,  w  (2). 

BfUDpson— Oct.  12,  "96  (2);   Feb.   1,  *07 

(2);  April  28,  *97(1). 
Dgplln— Aug.  3,  'OB  a) ;  Dec.  7,  'W  (1) ; 

Feb.  15,  vra). 

Greene— Aug.  10,  ^98  (1) ;  Nov.  90,  "06  (1) ; 

Feb.  22.  ^97  (1). 
Pender— Sept.  M,  'Oe  (2) ;  March  1,  97  (1). 
CSarteret— Oct.  28,  '96  (1) :  Marcb  US,  '97 

a). 

Jones— Nov.  2,  '96  (1);  March  22,  '97  (1). 
Onslow— Nov.  9,  ^96  a);  March  :»,  '97,(1). 
Lenolr-Nov.  16,  '96  {Z) :  May  8,  97  (2). 

8EVEHTH  JUBICIAL   DI8TBICT. 

Faix  Term,  1806 -Judge  Star  buck. 
SPBrNQ  Tbrm,  1897— Judge  Coble. 

Anson— •Sept.  7,  '96  (1) ;  tNov.  80,  ^96  (1) ' 

•Jan.  4,  '97  (1) ;  tApril  28,  '97  (1). 
Cumberland— ♦July  27,  '96  (1);  +Nov.  16 

'96,  (2»;  •Jan.  18.  ^97  (1);  April  19,  '97 

(l>:VMaylO, '97(1). 
Robeson— t Aug.  3,  *%.  (2);  Oct.  5,    96  (2) ; 

Jan.  2J>.  VT  d);  May  17,  '97  (1). 
Richmond— *Sept.  21,  *96  (I);  tSept.  28, 

'96  (1) :  +Nov.  2,  '96  (1) ;  Dec.  7,  '96  (1) : 

•Feb.  8,  '97  (D :  tFeb.  15,  '97  (1) :  +Aprll 

12,  '97(1);  May  81. '97(1). 
Columbus— July  20.  '96  (1) ;  Nov.  9,  '96 

(1):  Feb.  22,  '97(1). 
Moore— *Aug.  17,  '96  (1) :  tAug.  24,  '96 

(2);  •Dec.  14,  '98  (D ;  +Jan.  1), '97  (1) ; 

*Marcb  1,  '97  (1) :  tMnrch  8.  '97  (1). 
Bladen— Oct.  26,  '96  (1) ;  March  16.  '97  (2). 
Brunswick— Sept.  14,  '96  (1) :  April  5,  '97 

a). 

EI&HTH  JUDICIAL  DISTRICT. 

Faix  Term,  1806— .ludge  Greene. 
Spring  Tkrm,  1807- Judge  Starbuck. 

Cabarrus— July  27,  '96  (2) ;  Jan.  18,  '96  (2). 
Iredell— Aug.  10,  n6(2);  Nov.  9.  '97(1); 

Feb.  1,  ^97  (2);  May  17.  97  (2). 
Rowan— Aug.  24,  '96  (2) ;  Nov.  28,  '98  (2) ; 

Feb.  15,  ^97  (2) ;  May  3,  '»7  (2). 
Davidson— Sept.  7,  '96  (2) :  March  1,  '97 

(2). 
Randolph— July  13,  nw  (2) ;  Nov  16,  '96 

(1) ;  March  15,  "97  (2). 
MontgomeiT-Oct.  5,  '98  (2) ;  March  29, 

nrru). 

Yadkln-Oct.  28,  '96  (2) ;  April  26,  '97  (1). 
KIKTH  JUDICIAL  DISTRICT. 

Fall  Tbrm,  1896-~Judge  Rnke. 
Sprino  Tbrm,  1897— Judj^e  Greene. 
Alexander-  July 20,  '96(1):  Jan.  1«,'97(1). 


Rockingham -July  27,  '96  (D;  Nov.  2, 

'96(2);  Jan.  25,  ^97  (2). 
Forsyth-Aug.  3,  '96  (2) :  Nov.  80,  '96  (2) ; 

Feb.  16,  '97  (2) :  May  10,  '97  (2). 
Wllkes-Aug.  31,  '96  (2) :  March  1,  '97  (2). 
Alleghany-  Sept.  14,  '96,  (1) ;  March  29, 

'97(1). 
Davle-Sept.  21,  ^96  (2);  April  5,  "97  (2). 
Surry-Oct.  5,  '98  (2) ;  March  15,  '97  (2). 
Stokes-Oct.  19,  '98  (2);  April  19,  W  (2). 

TENTH  JUDICIAL  DISTRICT. 

Fall  Tbrm,  1896— Judge  Norwood. 
Spring  Tbrm,  1897— Judge  Hoke. 

Catawha-Aug.  3,  '96  (2);  Feb.  15,  '97  (2)7 
McDowell— Aug.  17,'  96  (2) ;  March  1,  \' 

(2). 
Burke-  Auk.  31,  '96  (2);  March  15,  '97  (2)) 
Caldwell— Sept.   14,  '96   (2) ;  March  29 

'97  (2). 
Ashe— Sept.  28,  '98  (2):  April  12,  '97  (2). 
Watauga— Oct.  12,  '96  (1) ;  April  26,  ^97 

a). 

Mltchell-Oct.  19,  '98  (2);  May  3,  '97  (2). 
Vancey— Nov.  2,  '96  (2);  May  17,  '97  (1). 

ELEVENTH  JUDICIAL  DISTRICT. 

Fall  Term,  1896— Judge  Brown. 
Spring  Tbrm,  1897- Judge  Norwood. 

Union— *Aug.  24,  '96  (1);  +Au'^.  31,  '96(1); 

•Jan.  26,  '97  (I);  +Feb.  1,  '97  (2). 
Stanly— Sept.  7,  '96  (2);March  1,  '97  (2). 
Mecklenburg- tOct.  5, '96  (2);  tJan.  18, 

'97  (1):  tMarch  15,  '97  (2);  tMaySl,  '97(1). 
Gaston  -Sept.  21,  '96  {•£);  Feb.  15,  '97  (1) ; 

tP,'b.  22,  '97  (1). 
Llncoln-Oct.  19,  '96(1) :  March  29,  '97  (2). 
Cleveland  -Oct. 28,  '96 (2);  April  12,'97  (2). 
Rutherford    Nov.  9,   '96  (2);  April  26, 

'97  (2). 
Polk- Nov.  23.  '96  (1);  May  10.  '97  (1).      . 
Henderson  -+Nov.  30,  '96  (2) :  tMay  17, 

'97  (2). 

TWELFTH  JUDICIAL  DISTRICT. 

Fall  Term,  18  16— Judge  Bryan. 
Spring  Term,  1897  Jud^e  Brown. 

Madison- tAug.  3,  '96  (2) ;  +Feb.  22,  '97 

(2). 
Buncombe— tAug.  17,  '96  (3);  tDec.  7,  '96 

(2);  tMarch  8,  '97  (3). 
Transylvania— Sept.  7, '96  (1);   March 

29,  '97  (1). 
Hay  wood— tSept.    14,  '98  (2) ;  t  April  5, 

'97  (2). 
Jackson— Sept.  28, '96  (1);  April  19,  '97 

(2). 
Macon-  Oct  5,  '96  (1);  Mav  3,  '97  (1). 
Clay— Oct.  12,  '96  (1);  Mav  10,  '97  (1). 
Cherokee— *Oct   19,  '96  (1) ;  tOct.  28,  '96 

(1);  ♦May  17,  '97  (1) ;  tMay  24,  '97  (1). 
Graham— Nov.  9,  '96  (2);  May  31,  '97  (1). 
Swain -Nov.  28,  '96  (2);  June  7,  '97  (2). 


•  For  criminal  cases  only. 

t  For  civil  cases  only. 

t  For  civil  cases  alone,  except  jail  cases. 


VIII  COURT  CALENDAR. 


CBIMIKAL  C0UBT8. 

Bastem  Circuit,  O.  P.  Meares,  Judge,  Wlmington,  N.  C, Solicitor* 

Charlotte : 

Warrbn— July,  18.  W;  Jan.  18,  '97.  Mbckleitbdro— September  7,  "96 ;  April  12, 
W.  VANCB-Sept.  U,  ^96;  Jan.  25, '97.  CRAVBN-Oct.  6,  W ;  Feb.  15,  VT.  Nbw 
Hanovkr— Oct.  12,  '96;  Jan.  4,  '97 :  March  8,  '97.  Bdqecombb— Nov.  2,  '96;  Feb.  8, 
97.    Halifax -Deo.  7,  '96;  Feb.  22,  '97.    ttosESDN— April  19,  '97. 

Western  Circuit,  H.  G.  Ewart,  Judge,  HendersonviUe,  N.  C,  B.  S.  McCall, 
Solicitor,  Asheville,  N.  C. 

BuNCOMBB~July  27,  W:  Oct.  38, '96;  Jan. 25.  '97;  April  26,  '97.  Hendbrson— 
Oct.  12,  '96 :  April  12,  '97.  Madibon-Nov. 9,  '96;  Feb.  8,  '97 ;  June  7,  '97.  Haywood— 
Jan.  11, '97;  June  29, '97. 


V.  8.  CIBCTJIT  AKD  DI8TBICT  C0UBT8. 

Eastern  District.-- A.  S.  Seymour,  Judere,  Newbem,  N.  C. :  Elizabeth  City^ 
District.  (^ourt-Octobe»  19,  1«W:  April  19.  1897.  Newbem— Dlntrict  Court-Octo- 
ber 26, 1896 ;  April  26, 1897.  Wilmincrfon-CI rcuit  and  District  Court-November 
2, 1896 ;  May  S,  1896.  iialei(77i-Clrcuit  and  District  Court-December  7,  1896 ;  M  ay 
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ARGUED  AND  DETERMINED  IN  THE 

SUPREME  COURT 

OF 

NORTH  CAROLINA, 

AT  RALEIGH. 


SEPTEMBER  TERM,  1396. 


C.  E.  KRAMER,  et  al.  v.  JAMES  Y.  OLD,  et  al. 

Contract — Sale  of  Good  Will — Restraint  of  Trade —  Valid- 
ity of  Contract — Breach  of  Contract — Injunction, 

1.  One  who  by  his  skill  and  industry  builds  up  a  business  acquires 
a  property  in  the  good  will  of  his  patrons  which  is  the  prod- 
uct of  his  own  efforts,  and  he  has  the  power  to  sell  his  right 
of  competition  to  the  full  extent  of  the  field  from  which  he 
derives  his  profit  and  for  a  reasonable  length  of  time. 

%,  An  agreement  by  vendors  of  property  and  business  that  they 
will  .not  continue  the  business  in  the  town  in  which  the 
property  is  located  will  be  upheld  as  restricting  the  vendors 
from  engaging  in  such  business  in  such  place  for  the  lives  of 
each  and  every  one  of  them,  and  is  not  invalid  as  being  in 
restraint  of  trade  for  an  unreasonable  length  of  time. 

3.  Where  the  vendors  of  a  property  and  business  stipulate  that 

they  will  not  engage  in  the  same  business  in  the  same  place 
thereafter,  neither  of  them  has  the  liberty  to  take  stock  in  or 
help  to  organize  or  manage  a  corporation  formed  to  compete 
with  the  purchaser. 

4.  A  single  consideration  of  paying  a  specified  sum  of  money  by 

one  party  to  a  contract  is  sufficient  to  support  several  distinct 
stipulations  by  the  other  party  to  do  or  to  refrain  from  doing 
certain  things,  and  it  is  unnecessary  to  repeat  in  every  para, 
graph  of  the  contract  that  such  stipulations  are  entered  into 
for  the  consideration  once  expressed.  Hence, 
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5.  Where  vendors  sold  their  property  and  business,  and  stipulated 

with  the  purchaser  that  they  would  not  thereafter  engage  in 
the  same  business  at  the  same  place,  the  latter  stipulation 
was  not  without  consideration  because  the  property  sold  was 
worth  all  that  was  paid  for  it. 

6.  Where  vendors  of  property  and  business  who  agreed  not  to  con- 

duct the  same  business  in  the  same  place  thereafter  joined 
with  others  in  forming  a  corporation  for  such  purpose,  only 
such  vendors,  and  not  the  corporation  or  other  stockholders, 
will  be  enjoined  from  engaging  in  or  taking  stock  in  or 
assisting  in  the  organization  of  such  corporation. 

Action  by  C.  E.  Kramer  and  others  against  James  Y. 
Old,  W.  T.'oid,  W.  N.  Old  and  the  Elizabeth  City  Manu- 
facturing Company,  to  enjoin  defendants  from  engaging 
in  the  milling  business  in  Elizabeth  City,  pending  in 
Pasquotank  Superior  Court,  and  heard  before  Timherlake^ 
«/,  at  Chartibers^  at  Currituck  Court  House,  on  7th  Sep- 
tember, 1890,  on  motion  to  continue  the  restraining  order 
theretofore  granted. 

His  Honor  found  the  following  facts : 

"1.  That  for  a  valuable  consideration  the  plaintiffs  and 
defendants  Old  entered  into  an  agreement,  as  follows  : 

" ' Jas.  V.  Old  &  Sons,  consisting  of  Jas.  Y.  Old,  W.  T. 
Old  and  W.  N.  Old  and  Agenora  Old,  wife  of  Jas.  Y.  Old, 
of  the  first  part ;  and  C.  E.  Kramer,  John  Kramer,  Allen 
Kramer,  Josei)h  Kramer  and  K.  O.  Preyor,  of  the  second 
part,  all  the  parties  of  Elizabeth  City,  in  the  said  county, 
have  this  day  entered  into  the  following  contract  and 
agreement,  viz.  : 

"  '  A. '  The  parties  of  tlie  first  part  have  bargained,  and 
they  do  hereby  bargain  and  agree  to  and  with  the  parties 
of  the  second  part  to  sell  and  convey  to  them  on  or  before 
the  first  day  of  September,  1891,  by  good  and  sufficient 
deed  and  conveyance  in   fee-simple,   at   the  price  of  seven 
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thousand  dollars,  the  following  described  real  and  per- 
Bonal  property,  situated  in  the  county  aforesaid,  near  Eliza- 
beth Citv,  to-wit : 

"  1st.  That  certain  lot  or  tract  of  land  in  said  county 
which  the  said  James  Y.  Old  purchased  by  deed  in  fee 
on  the  24:th  day  of  March,  1890,  from  J.  B.  Fearing  and 
W.  B.  Fearing  and  their  wives,  as  will  appear  by  reference 
to  Book  Number  Ten,  page  379,  in  the  office  of  the  Regis- 
ter of  Deeds  in  the  said  county,  the  same  bounded  and 
described  as  follows  : 

"  Near  the  boundaries  of  Elizabeth  City,  beginning  on 
the  north  side  of  the  street  leading  from  Dry  Point  to 
Deep  Branch  and  on  the  east  side  of  Butler's  Lane,  thence 
eastwardly  along  the  said  street  340  feet  to  a  corner  pine 
tree,  thence  northwardly  parallel  with  Butler's  Lane  to  the 
river,  thence  along  the  river  westerly  to  Butler's  Lane, 
thence  southwardly  along  Butler's  Lane  to  place  of  begins 
ning — containing  one  acre  more  or  less. 

''2nd.  The  mill  building  and  office  and  all  other  build- 
ing© and  improvenjents  situated  on  the  said  lot  and 
belonging  thereto. 

'*3rd.  All  the  following  property  contained  in  said 
buildings,  and  in  the  said  lot,  and  on  the  lot  leased  from 
Mr.  Fearing  on  the  opposite  side  of  the  street,  to-wit : 

*'  Engine  and  boiler,  saw-mill,  edger  and  cut-off,  all  the 
line  shafting,  counter  shafting,  pulleys  and  belting,  O.  K. 
saw  gummer,  log  jacker  and  chain  for  same,  four  sets  of 
truck  wheels  and  frames,  three  cant  hooks,  three  steel 
pinch  bars,  vice,  two  monkey-wrenches,  pair  chain  tongs, 
two  augers,  two  chisels,  two  cold  chisels,  hand  saw,  cross- 
cut saw,  two  hammers,  two  axes,  lot  of  turn  tables  and 
racks  for  lumber;  also  two  writing  desks,  watchman's 
clock,  stove,  looking  glass,  three  chairs,  wash  stand, 
pitcher,  bowl,  coal   bucket   and    shovel,  two   spittoons,  all 
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the  machine  oil  that  may  be  on  hand  on  September  1, 
1891,  three  shovels,  new  lighter,  floating  battery,  two 
lamps  and  two  lanterns,  iron  square,  level  and  log  rule, 
brace  and  bit,  stilson  wrench,  tin  cant  hook,  and  for  the 
consideration  aforesaid,  to-wit : 

"  The  conveyance  in  fee  as  aforesaid,  the  parties  of  the 
second  part  agree  to  pay  the  said  sum  of  seven  thousand 
dollars  in  cash  on  the  said  1st  day  of  September,  1891,  or 
earlier  at  their  option,  for  the  property  above  mentioned, 
upon  the  execution  and  delivery  to  them  by  the  parties  of 
the  first  part  of  a  good  and  sufficient  deed  and  conveyance 
in  fee. 

"  And  as  an  earnest  of  good  faith  for  the  performance 
of  their  said  agreements,  the  parties  of  the  second  part 
have  this  day  deposited  and  paid  over  to  the  parties  of  the 
first  part  one  hundred  dollars  in  cash  and  their  joint  and 
several  promissory  notes,  payable  on  the  first  day  of  Sep- 
tember, 1891,  at  the  Banking  House  of  Guirkin  &  Co.,  in 
the  sum  of  Four  Hundred  Dollars. 

*'And  it  is  hereby  mutually  agreed  by  the  first  and 
second  parties  to  this  contract  that  if  the  parties  of  the 
second  part  shall  well  and  truly  comply  with  their  agree- 
ment as  aforesaid,  to  pay  in  cash  to  the  parties  of  the  first 
part  on  the  first  day  of  September,  1891,  the  sum  of  seven 
thousand  dollars  for  the  property  described,  the  said 
deposit  of  cash  and  note,  aggregating  the  sum  of  five  hun- 
dred dollars,  shall  be  counted  and  taken  as  part  payment 
of  the  said  seven  thousand  dollars,  but  if  they  shall  fail 
to  comply  with  their  part  of  this  contract  the  said  cash 
and  note,  amounting  to  five  hundred  dollars,  shall  be  for- 
feited to  the  parties  of  the  first  part. 

"  It  is  agreed  by  the  parties  of  the  first  part  that  if  the 
property  above  enumerated  shall  be  damaged  or  destroyed 
by  fire  or  other  accident  before  the  first  day  of  September, 
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in  toto  or  in  any  material  degree,  so  that  bhe  property 
shall  be  rendered  useless  for  the  purpose  for  which  it  is 
intended,  this  contract  shall  be  null  and  void  and  of  no 
effect,  unless  the  parties  of  the  first  part  shall  put  it  in  as 
good  repair  and  condition  as  it  is  now  in,  in  reasonable 
time  after  the  accident  and  at  their  own  expense,  and  that 
proper  deduction  shall  be  made  for  any  partial  or  minor 
damages  to  the  property  if  not  repaired  by  the  parties  of 
the  first  part  aforesaid. 

"  And  as  a  further  consideration  the  said  Jas.  Y.  Old, 
W.  T.  Old  and  W.  N.  Old  hereby  agree  that  they  will  not 
continue  the  business  of  milling  in  or  in  the  vicinity  of 
Elizabeth  City  after  the  first  day  of  September,  1891,  and 
the  full  completion  of  this  agreement. 

"There is  existing  upon  and  against  the  property  above 
described  a  deed  of  trust  in  favor  of  J.  0.  Meekins.  Sr., 
to  secure  several  notes  therein  named,  aggregating  the  sum 
of  two  thousand  six  hundred  and  forty-five  dollars  or  there- 
about, and  no  other  lien  of  any  kind  against  the  property. 
It  is  mutually  agreed  that  the  parties  of  the  second  part 
are  to  assame  and  pay  the  said  debt  of  Meekins,  and  that 
the  amount  shall  be  taken  as  a  part  of  the  said  considera- 
tion of  seven  thousand  dollars. 

" '  In  Witness  Whereof^  The  parties  of  the  first  part  and 

second  part  have  hereunto  set  their  hands  and  seals,  July 

7th,  1891. 

Jas.  Y.  Old, 

W.  T.  Old, 

W.  N.  Old, 

Agpjnora  Old, 

C.  E.  Kramer, 

A.  K.  Kramer, 

J.  P.  Kramer, 

RoBT.  O.  Prkyor, 

John  A.  Kramer, 

Per  W.  J.  Griffin,  Atty.' 
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"  2.  That  the  defendants  Old,  after  the  execution  of  eaid 
contract  and  in  pursuance  of  same,  discontinued  the  milling 
business  in  Elizabeth  City,  N.  C,  and  thereafter  went  into 
said  business  at  Yeopira,  in  Perquimans  County,  and  were 
there  engaged  in  this  business  until  the  orejanization  of 
defendant  corporation  in  this  cause. 

"  3.  The  defendants  Old  sought  to  get  plaintiffs  to  release 
them  from  so  much  of  the  contract  marked  *  A '  as  pro- 
hiliited  them  from  engaging  in  the  milling  business  at 
Elizabeth  City,  and  allow  them  to  remove  their  milling 
plant  from  Yeopim  to  Elizabeth  City,  which  request  was 
declined,  as  appears  in  the  letter  filed  in  the  affidavit  of 
C.  E.  Kramer  directed  to  J.  Y.  Old,  and  signed  by  Kramer 
Bros.  &  Co.,  per  C. 

"4.  That  after  said  refusal  the  defendant  corporation 
was  organized  by  defendants  Old  to  conduct  a  milling  busi- 
ness in  the  town  of  Elizabeth  City,  and  said  defendants 
Old  placed  their  mill  plant,  located  at  Yeopim,  as  afore- 
said, in  said  corporation,  and  also  a  site  for  the  plant  in 
Elizabeth  City,  in  order  to  carry  on  the  said  business  in 
said  town  of  Elizabeth  City,  and  that  the  defendants  Old 
own  a  controlling  interest  in  said  corporation  and  are 
superintending  it  and  controlling  the  same. 

"  5.  That  W.  T.  Old  is  president,  J.  Y.  Old  vice-presi- 
dent and  manager,  and  last  of  defendants  Old  a  director  in 
said  corporation,  and  that  they  have  been  the  active  par- 
ties in  clearing  up  the  site,  erecting  buildings  and  moving 
their  mill  from  Yeopim  to  Elizabeth  City,  and  that  the 
other  stockholders  are  inexperienced  in  mill  business  and 
intimate  friends  of  the  said  defendants  Old,  all  of  whom 
had  knowledge  of  the  contract  marked  'A'  before  they 
put  any  money  in  said  corporation. 

"  6.   That  said  defendant  corporation  was  formed  for  the 
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purpose  of  evading  so  much  of  said  contract  as  prohibited 
the  defendants  Old  from  engaging  in  the  milling  business 
in  Elizabeth  City. 

"  7.  That  plaintiffs  are  engaged,  and  have  been  for  the 
past  six  years,  in  milling  business  at  Elizabeth  City,  and 
the  mill  now  being  erected  by  defendants  is  in  the  corpo- 
rate limits  of  said  town. 

"  8.  That  no  stock  has  been  issued  in  the  defendant  cor- 
poration and  only  one  assessment  made. 

"  9.  That  the  evidence  tends  to  show  that  defendants 
are  insolvent. 

"  10.  That  it  would  work  irreparable  damage  to  the 
plaintiffs  to  allow  defendants  to  build  their  mill  and  oper- 
ate same  as  they  are  now  attempting  to  do." 

His  Honor  continued  the  restraining  order  until  the 
hearing,  and  the  defendants  appealed. 

Mr.    W.  J,  Griffin^  for  defendants  (appellarits). 
Mr.  E,  F.  Aydleit^  for  plaintiffs. 

AvERV,  J.  :  The  Courts  in  later  years  have  disregarded 
the  old  rules  by  which  it  was  sometimes  attempted  arbi- 
trarily to  fix  by  measurement  the  geographical  area  over 
which  a  contract  in  partial  restraint  of  trade  might  be 
made  to  extend,  and  to  prescribe  a  limit  of  time  beyond 
which  it  could  not  be  made  to  operate. 

The  modern  doctrine  is  founded  upon  the  basic  princi- 
ples that  one  who,  by  his  skill  and  industry,  builds  up  a 
business,  acquires  a  property  at  least  in  the  good  will  of 
his  patrons,  which  is  the  product  of  his  own  efforts  {Cowan 
v.  Fairhroiher^  118  N.  C,  406),  and  has  the  fundamental 
right  to  dispose  of  the  fruits  of  his  own  labor,  subject  only 
to  such  restrictions  as  are  imposed  for  the  protection  of 
society  either  by  express  enactments  of  law   or  by  public 
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policy.  Suffhes  v.  Hodges^  102  N.  C,  239;  Bruce  v. 
Strickland^  81  N.  C,  267.  But  the  property  which  one 
thuB  creates  by  skill,  or  talent  and  industry,  is  not  market- 
able, unless  the  owner  is  at  liberty  to  sell  his  right  of  com- 
petition to  the  full  extent  of  the  field  from  which  he 
derives  his  profit,  and  for  a  reasonable  length  of  time. 
Cowan  V.  Fairhrother^  supra  ;  2  High  on  Inj.,  Sec.  1174 ; 
Cloth  Co.  V.  Lorsant^  39  L.  J.  N.  S.  Eq.,  86 ;  liaiisilon  v. 
Botcsilon,  14  Ch.  D.,  351  ;  Clark  on  Contracts,  p.  451.  To 
the  extent  that  the  assignor  of  this  species  of  property  is 
left  at  liberty  to  come  into  competition  with  the  assignee  the 
market  value  of  what  is  sold  must  fall  below  that  of  the 
nntrammeled  right  to  freedom  from  competition  in  the 
whole  field  from  which  the  former  derived  the  support  of 
his  business.  The  test  of  the  reasonableness  of  the  terri- 
torial limit  covered  by  such  contracts  is  involved  in  the 
question  whether  the  area  described  in  the  contract  is 
greater  than  it  is  necessary  to  make  it  in  order  to  protect 
the  purchaser  from  competition  in  his  eff*orts  to  hold  and 
get  the  full  benefit  of  the  business  or  right  of  competition 
bought  by  him.  The  three  defendants,  who  sold  to  the  plaint- 
ifl^,  retained  the  undisputed  right  to  continue  in  the  same 
business  and  operate  at  any  point  beyond  Elizabeth  City 
and  the  vicinity,  and  exercised  it  by  operating  their  mills. 
But  in  our  case  it  was  not  contended  that  the  area  of 
territory  covered  by  the  restrictive  agreement  was  so 
unreasonably  great  as  to  vitiate  the  contract,  but  that  the 
time  for  which  the  defendants  covenanted  to  refrain  from 
entering  into  the  same  business  imposed  an  unnecessary 
restri(*tion  upon  the  rights  of  the  three  defendants,  and 
was  therefore  contrary  to  public  policy  and  void.  It  must 
be  conceded  that  in  so  far  as  it  is  consistent  with  the  power 
to  sell  the  property  which  is  the  creation  of  one's  own 
labor,  physical  or  mental,  society  has  the   right  to  claim 
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an  open  field  for  every  man's  labor,  skill  and  competition 
with  others,  both  for  the  benefit  of  his  family  and  the 
more  direct  benefits  accruing  to  society  from  removing 
restrictions  and  encouraging  competition  in  every  kind  of 
trade.  The  reason  of  the  law  leads  to  the  adoption  of  any 
rale  that  is  calculated  to  reconcile  all  conflicts  betyreen 
the  proper  exercise  of  tha  jus  dispoiiendi  of  the  individual 
and  the  interests  of  soc'ery  at  large.  The  services  of  no 
one  person  are  so  valuable  to  the  public,  in  any  field  to 
which  his  business  inav  extend,  as  to  demand  that  he  shall 
receive  a  smaller  price  for  his  right  of  competition,  because 
an  arbitrary  rule  forbids  him  to  extend  the  restriction  in 
point  of  time  to  the  term  of  his  own  life,  or  that  of  the 
purchaser,  or  for  their  joint  lives.  The  enlargement  of 
the  restrictive  area  by  later  adjudications  is  founded,  there- 
fore, upon  a  principle  which  it  was  reasonable  to  apply  in 
determining  what  is  the  lawful  limit  of  time.  Where  the 
contract  is  between  individuals  or  between  private  cor- 
porations, which  do  not  belong  to  the  quasi  public  class, 
there  is  no  reason  wiiy  the  general  rule  that  the  seller 
should  not  be  allowed  to  fix  the  time  for  the  operation  of 
the  restriction  so  as  to  command  the  highest  market  price 
for  the  property  he  disposes  of  should  apply.  Diamond 
Match  Co.  v.  RoebeTj  106  N.  Y.,  473  ;  Morgan  v.  Perhamus^ 
36  Ohio  St.,  517  ;  Morse^  cfec,  Co,  v.  Morse,,  103  Mass.,  73. 
The  stipulation  on  the  part  of  James  Y.  Old,  W.  P.  Old 
and  W.  N.  Old,  to  quote  the  exact  language  of  the  contract, 
is,  "that  they  will  not  continue  business  of  milling  in  the 
vicinity  of  Elizabeth  City  after  the  first  day  of  September, 
1891,  and  the  full  completion  of  this  agreement.  "  The 
contract  having  been  in  other  lespects  performed,  the 
agreement  is  now  complete  in  the  sense  contemplated  by 
the  parties.  The  three  defendants  were  at  most  restricted 
from  engaging  in  the  business  for  the  lives  of  each  and 
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every  one  of  them.  Such  a  sale  has  been  upheld  upon 
reason  and  authority  in  other  courts.  The  plaintiff  bought 
their  right  to  compete  in  their  own  persons  in  the  business 
to  which  he  succeeded  as  purchaser.  It  was  not  unreason- 
able that  he  should  insist  upon  the  stipulation  that  none 
of  the  three  should  interfere  while  they  lived,  by  compe- 
tition at  the  particular  place  mentioned,  either  with  him 
as  purchaser,  or  his  assignee  in  law  or  in  fact.  In  the  case 
of  Morgan  v.  Perkamus^  supra^  the  facts  were  that  a  milli- 
ner sold  her  stock  and  good  will,  and  engaged  "  not  to 
carry  on  the  business  at  any  time  in  future  at  the  town  of 
F,  or  within  such  distance  of  said  town  as  would  interfere 
with  said  business,  whether  carried  on  by  said  L.  S.  and  P. 
or  their  successors."  The  agreement  was  held  to  be  bind- 
ing by  the  Supreme  Court,  and  the  seller  was  enjoined 
from  resuming  business.  There,  as  in  our  case,  the  time 
was  not  described,  except  as  an  inhibition  on  a  particular 
person,  with  the  implication  that  it  should  extend  to  her  life. 
The  law  would  have  construed  the  contract  as  conferring 
the  right  to  sell  or  transmit  to  a  personal  representative  as 
a  part  of  the  assets  of  his  estate  the  property  bought, 
whenever  the  time  was  found  to  be  co-extensive  with  the 
lives  of  the  three  defendants.  Cowan  v.  Fairhrother^  supra; 
Clark  on  Contracts,  p.  4:54,  455,  and  note,  p.  456;  2  High 
on  Inj.,  Sec.  1345;  Lewis  \.  Langdon.T  S\m.,422;  Bininger 
v.  Clark^  (50  Barb.,  113.  In  McClary's  Appeal,  58  Penn. 
St.,  51,  the  agreement,  which  was  held  not  to  be  unreason- 
able, was  that  a  physician  who  had  sold  his  business  and 
good  will  to  another  physician  should  •"' never  thereafter 
establish  himself  as  a  physician  within  twelve  miles  (of  his 
original  place  of  business)  without  the  consent  of  the  pur- 
chaser.'' The  contract  there,  like  that  under  considera- 
tion, could  be  fairly  construed  in  no  other  way  than  as 
operating  for  the  term  of  the  seller's  life.     These  cases  and 
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others  are  cited  with  approval  by  text  writers,  and  seem  as 
a  rule  to  have  established  the  reasonable  doctrine  con- 
tended for  by  the  plaintiif  in  the  States  as  well  as  in  Eng- 
land. 2  High,  supra^  Sec.  1180;  1  Beach  on  Inj.,  Sec. 
462  to  470;   WhitaJcer  v.  Howe,  3  Bear,  383. 

It  is  eleme.'tary  learning  that  the  single  consideration 
of  paying  a  specified  sum  of  money  by  one  party  to  a  con- 
tract is  sufficient  to  support  several  distinct  stipulations 
by  the  other  party  to  do  or  refrain  from  doing  certain 
things,  and  it  is  unnecessary  to  repeat  in  every  paragraph 
of  the  contract  that  such  stipulations  are  entered  into  for 
the  consideration  once  expressed.  It  is  sufficient  to  set 
forth  that  A  has  paid  or  agreed  to  pay  a  certain  sum,  and 
that  B  has  agreed  to  do  or  abstain  from  doing  certain 
things  which  may  be  stated  seriatim  in  separate  para- 
graphs. A  case  almost  exactly  in  point,  because  it  relates 
to  a  somewhat  similar  agreement,  is  that  oi Morse,  d&c,  Co. 
V.  Morse,  siipra. 

Though  the  contract  is  valid  and  binding  as  between 
the  parties,  it  in  no  way  impairs  the  right  of  the  defend- 
ants, who  were  not  parties,  to  engage  in  any  kind  of  busi- 
ness in  Elizabeth  City.  But,  as  a  Court  of  Chancery,  we 
must  declare  that,  where  injunctive  relief  is  asked,  it  is 
the  duty  of  the  Court  to  restrain  the  contracting  parties 
from  violating  the  spirit  as  well  as  the  letter  of  the  agree- 
ment. Under  a  fair  and  just  interpretation  of  its  terms, 
the  stipulation  meant  that  the  three  defendants  would  not 
engage  in  business  so  as  to  bring  their  skill,  names  and 
influence  to  the  aid  of  any  competitor  carrying  on  the 
same  trade  within  the  proliibited  limits.  It  was  there- 
fore a  violation  of  the  contract  on  the  part  of  the  three 
mentioned,  or  either  of  them,  to  take  stock  in,  help  to 
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organize  or  manage  a  corporation  formed  to  compete  with 
the  plaintiff  in  his  busineas.  Jones  v.  Searns^  4  Ch.  Div., 
636. 

While  the  Courts  will  not  restrain  a  party  bound  by 
such  a  contract  from  selling  or  leasing  his  premises  to 
others  to  engaa:e  in  the  business  which  he  has  agreed  to 
abstain  from  carrying  on,  or  from  selling  to  them  the 
machinery  or  supplies  needed  in  embarking  in  it  {Reeves 
V.  Spraguej  114  N.  C,  647),  a  different  rule  must  prevail 
when  it  appears  that  the  prohibited  party  attempts,  not  to 
sell  outright  to  others,  but  to  furnish  the  machinery  or 
capital,  or  a  portion  of  either,  in  lieu  of  stock,  in  a  corpo- 
ration organized  with  a  view  to  competition  with  the  per- 
son protected  by  his  contract  against  such  injury.  The 
three  contracting  defendants  have  presumably  received 
the  full  value  of  the  business  sold,  and  which  is  protected 
by  their  own  agreement  against  their  own  competition, 
and  equity  will  not  allow  them,  with  the  price  in  their 
pockets,  to  evade  their  contract  under  the  thin  guise  of 
becoming  the  chief  stockholders  in  a  company  organized 
to  do  what  they  cannot  lawfully  do  as  individuals. 

The  judgment  must  be  modified  so  as  to  restrain  only 
the  three  defendants  who  were  parties  to  the  original  con- 
tract from  engaging  in  or  from  taking  stock  in  or  assist- 
ing in  the  organization  of  a  corporation  formed  with  the 
purpose  of  carrying  on  the  business  of  milling  in  or  in 
the  vicinity  of  Elizabeth  City.  The  order  must  be  vacated 
as  to  the  other  defendants. 

Modified  and  Affirmed. 
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F.  M.  COOK  V.  GUIRKIN  &  CO. 

Pleading — Confession   and    Avoidance — Burden    of 
Proof — Different  Causes  of  Action, 

1.  Where  the  answer  admits  material  allegations  of  the  complaint 

(i.  e.  sach  as  are  issuable  or  essential  to  the  proof  of  the 
cause  of  action)  but  accompanies  the  admission  with  a  state- 
ment of  affirmative  matter  in  explanation  by  way  of  defense, 
the  admission,  so  far  as  it  extends,  has  the  force  and  effect  of 
a  finding  of  a  jury,  and  the  burden  of  proving  the  new  mat- 
ter in  avoidance  is  upon  the  defendant. 

2.  An  ordinary  test  to  determine  upon  whom  the  burden  rests  to 

produce  certain  testimony  is  that  it  is  always  incumbent  upon 
a  party  who  sets  up  in  his  pleadings  facts  which  are  within 
his  own  peculiar  knowledge,  or  who  has  the  custody  of  docu- 
ments upon  which  he  relies  to  eritablish  a  certain  averment, 
to  prove  such  facts  or  averments  where  it  is  material  for  him 
to  do  so. 

3.  Where,  in  an  action  to  enjoin  the  sale  of  mortgaged  land,  and 

for  a  cancellation  of  the  note  secured  by  the  mortgage,  the 
plaintiff  alleged  that  the  note  had  been  paid  and  discharged 
in  full  by  the  sale  of  securities  deposited  with  defendant  for 
much  more  than  the  mortgage  debt,  and  prayed  judgment 
for  the  cancellation  of  the  note  and,  as  a  second  cause  of 
action,  prayed  judgment  for  the  residue  of  the  proceeds  of 
the  sale  of  the  securities,  and  defendant  admitted  the  sale  of 
the  securities  for  more  than  the  mortgage  debt,  but  averred 
that  the  excess  was  applied,  by  plaintiff's  consent,  to  the 
payment  of  other  debts  due  by  plaintiff ;  Held^  that,  upon 
the  admission  of  the  answer,  the  plaintiff,  having  established 
a  prima  facie  case,  was  entitled  to  the  equitable  relief  prayed 
for,  and  it  was  incumbent  upon  the  defendant  to  prove  the 
averments  of  his  answer. 

4.  In  such  ease,  a  motion  by  the  plaintiff  for  judgment  on  the 

admissions  in  answer,  before  impaneling  the  jury,  or  his 
refusal  to  offer  evidence  in  support  of  his  second  cause  of 
action  after  the  impaneling,  does  not  affect  his  right  to  judg- 
ment on  the  first  cause  of  action,  though  it  waives  his  claim 
for  relief  on  the  second. 
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Civil  action,  tried  before  Timberlake^  «A,  anda  jurv,  at 
Fall  Term,  1896,  of  Pasquotank  Superior  Court.  The 
nature  of  the  action  and  pleadings  appears  in  the  opinion  of 
Associate  Justice  Avery. 

After  the  jury  had  been  empaneled,  the  pleadings  were 
read.  The  court  then  directed  the  plaintiff  to  proceed 
with  his  case.  The  plaintiff  then  announced  that  he  rested 
his  case  on  admissions  in  pleadings.  The  court  then 
said  :  ''Judgment  for  the  defendant,"  and  wrote  same  on 
his  docket,  ai:d  directed  the  Clerk  to  so  enter  it.  The 
plaintiff  then  asked  to  be  allowed  to  take  a  non-suit,  which 
motion  the  court  stated  came  too  late,  as  judgment  had 
already  been  entered  for  defendant,  and  refused  it ;  said 
motion  was  made,  however,  before  the  actual  signing  of 
the  judgment,  but  after  its  rendition.  Plaintiff  excepted. 
No  issues  were  asked  for,  or  tendered,  or  submitted. 
Plaintiff  moved  for  a  new  trial.  Motion  for  a  new  trial 
was  overruled.     Plaintiff  excepted  and  appealed. 

Messrs,  E.  F,  Aydlett  and  B.  B.  Winhorne^  for  plaintiff 
(appellant). 

No  counsel,  contra, 

AvKRY,  J. :  The  plaintiff  alleges  that  the  defendant  holds 
his  note  for  the  sum  of  $4(>4:.60,  due  August,  1886, 
and  secured  by  a  deed  of  trust  conveying  a  certain  lot, 
and  that  on  May  19, 1894,  the  otlier  defendants  caused  the 
defendant  trustee  to  advertise  the  same  for  sale.  The 
])laintiff  further  alleged  that  the  note  had  been  paid  and 
dischariiced  in  full  by  the  sale  of  bonds  and  coupons  depos- 
ited with  the  defendants,  from  which  the  defendants  real- 
ized i?l,5()0.  The  plaintiff'  demanded  judgment  that  the 
note  be  canceled  and  for  the  residue  of  the  si,5oo  and 
asked  and  obtained  an  injunction  till  the  hearing. 
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The  defendants  admit  that  they  received  the  securities 
woith  more  than  $1,500  from  the  plaintijff,  but  aver  that 
the  proceeds  of  the  sale  of  the  bonds  received  were  by  the 
plaintiff's  consent  applied  to  the  payment  of  other  debts 
due  them  from  the  plaintiff,  after  a  settlement  and  before 
the  note  and  mortgage  (which  gave  rise  to  this  controversy) 
were  executed. 

Upon  the  trial,  the  plaintiff  rested  his  case  before  the 
jury  upon  the  admissions  in  the  answer,  and  insisted  that 
the  laboring  oar  was  with  the  defendants  to  show  the  law- 
ful application  of  the  fund,  which  they  admitted  was 
received,  otherwise  the  court  should  adjudge  the  applica- 
tion of  it  to  the  payment  of  the  note  secured  by  the  mort- 
gage. 

Had  the  plaintiff  simpl}^  set  up,  as  a  ground  for  the 
interference  of  the  Court  of  Equity,  that  the  debt  secured 
by  the  mortgage  had  been  paid,  and  had  that  allegation 
been  met  with  a  general  denial,  the  burden  would  mani- 
festly have  lested  on  the  plaintiff  to  prove  the  payment, 
but  when  the  defendants  admitted  the  receipt  of  ^1,500 
from  the  plaintiff  and  sought  to  avoid  its  application,  as  a 
payment  on  the  note,  by  a  general  averment  that  it  was 
lawfully  applied  to  the  payment  of  other  claims  held  by 
them  against  the  plaintiff,  the  question  arose  whether  the 
burden  was  not  shifted  to  the  defendants.  Was  it  not 
incumbent  on  them  to  show  that  a  fund,  admitted  to  have 
been  received,  was  not  ])roperly  applicable  to  the  discharge 
of  a  debt  acknowledged  to  have  been  then  due,  but  that  it 
was  used  in  liquidation  of  other  indebtedness,  to  which 
they  might  lawfully  apply  it  in  preference  to  the  note  ( 

The  general  rule  is  that  the  laboring  oar  remains  with 
the  plaintiff  to  establish  every  aflSrmative  proposition,  that 
it  is  essential  to  prove,  in  order  to  entitle  him  to  the  judg- 
ment   demanded.     But    when   the  defendant   admits   the 


16  IN  THE  SUPREME  COURT.  [119 


Cook  v.  Guirkin. 


truth  of  any  or  all  of  the  facts,  which  constitute  his  cause 
of  action  or  entitle  him  to  recover,  such  admissions  as  far 
as  they  extend  have  the  same  force  and  effect  as  a  finding 
of  the  jury.  Helms  v.  Green^  105  N.  C,  251  ;  Bonham  v. 
Craig^  80  N.  C,  224.  If  the  defendant  admits  all  the 
material  allegations  and  seeks  to  avoid  the  apparent  lia- 
bility growing  out  of  such  admissions,  by  setting  up  new 
matter  in  avoidance,  he  must  prove  the  facts  necessary  to 
establish  his  defense  and  thereby  overcome  the  plaintiff's 
apparent  right  to  recover. 

It  is  true  in  this  case  that  the  plaintiff  first  admitted  a 
debt  and  set  xip  payment,  but  when  the  defendant 
admitted  a  sufiicient  set-off,  and  sought  to  avoid  its  appli- 
cation in  discharge  of  the  debt  by  averring  the  legal  right 
to  apply  it  in  some  other  way,  it  became  incumbent  on 
them  to  show  what  they  averred,  or  submit  to  the  judgment 
for  a  perpetual  injunction.  It  seems  tobe  the  well  settled  rule 
that  where  the  answer  admits  material  allegationsof  the  conr 
plaint  but  accompanies  the  concession  with  a  statement  of 
affirmative  matter  in  explanation  by  way  of  defense,  *'  the 
plaintiff  may  avail  himself  of  the  admissions  without  the 
qualifications."  Pomeroy  R.  &  Rem.,  Sec.  578  ;  Dickson  v. 
Cole,  34  Wis.,  626;  Farral  v.  Hennessy,  21  Wis.,  632. 
The  material  facts,  in  the  application  of  the  rule,  are  such 
as  are  issuable  or  essential  to  the  proof  of  the  cause  of  action, 
Pomeroy,  supra.  Sec.  617. 

"  Whenever,  whether  in  plea  or  replication  or  rejoinder 
or  surrejoinder,  an  issue  of  fact  is  reached  (says  Wharton, 
2  Law  of  Ev.,  Sec.  354)  then,  whether  the  party  claiming  the 
judgment  of  the  court  asserts  an  aflirmative  or  negativeprop- 
osition,  he  must  make  good  his  assertion.  On  him  lies  the 
burden  of  proof."  This  rule  was  laid  down  as  applicable 
to  the  common-law  system  of  pleading,  where  the  contest 
was   ultimately   narrowed  down   to    a    single  issue.      But 
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under  The  Code  system  the  ultimate  issuable  fact  upon 
which  the  controversy  in  our  case  hinges  is  whether  the 
defendants  Iield  other  claims,  to  which  they  had  the  right 
to  apply  the  fund,  which  they  admit  passed  into  their 
hands.  This  they  have  asserted  and  have  the  means  of 
proving  if  it  be  true. 

One  of  the  tests  often  resorted  to  in  order  to  determine 
upon  whom  the  burden  rests  to  produce  particular  evi- 
dence is  that  it  is  alw>»ys  incumbent  upon  a  party  who 
sets  up  in  his  pleadings  facts  which  are  within  his  own 
peculiar  knowledge,  or  who  has  the  custody  of  the  docu- 
ments upon  which  he  relies  to  establish  a  certain  aver- 
ment, to  prove  such  facts  or  averments  where  it  is  material 
to  his  cause  to  do  so.  State  v.  Morrison^  3  Dev.,  299  ; 
State  V.  Emery^  98  N.  C,  ^^^  ;  Helms  v.  Green^  supra^  at 
p.  263:  Bank  v.  Bridgers,  114  N.  C,  383;  1  Rice  on 
Civil  Evidence,  Sec.  77  ;  Broion  v,  Mitchell^  102  N.  C, 
347:  Rice  Cr.  Evidence,  Sec.  260.  In  no  court  can  the  ])ur- 
den  of  proving  a  negative  be  imposed  on  a  plaintiff,  where 
the  facts  are  within  the  peculiar  knowledge  of  the  defend- 
ant, and  this  principle  may  also  be  invoked  in  support  of 
the  proposition  that  it  was  incumbent  on  the  defendant  to 
show  the  truth  of  averments  that,  from  the  face  of  the 
pleadings,  seemed  to  involve  the  production  of  papers  in 
possession  of  defendants.      Rice,  supra^  Sec.  262. 

It  may  be  contended  for  the  defendants  that  the  plaint- 
iff, for  a  second  cause  of  action,  claimed  that  a  balance  of 
"five  hundred  dollars  or  some  other  large  sum"  was  due 
him  from  the  defendants,  and  that  it  thereupon  became 
incumbent  on  him  to  offer  testimony  to  show  the  sum  that 
he  was  entitled  to  recover.  Bnt  if,  on  the  other  hand,  the 
pleadings  established  the  right  of  the  plaintiff  upon  his 
first  cause  of  action  to  demand  judgment  that  the  n)ort- 

gage  debt  was  paid  and  for  the  cancellation  of  the  note  or 
119—2 
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for  a  perpetual  injunction,  and  the  failure  to  offer  addi- 
tional evidence  would  not  work  a  forfeiture  of  his  right  to 
the  judgment  which  he  was  entitled  to  demand  without 
impaneling  a  jury,  the  motion  for  such  a  judgment 
before  impaneling  a  jury,  or  the  refusal  to  oifer  proof  in 
support  of  his  second  cause  of  action  after  they  were  impan- 
eled, n)ust  be  held  a  waiver  of  the  claim  for  relief  grow- 
ing out  of  the  second  cause  of  action,  but  neither  would 
work  a  forfeiture  or  be  deemed  an  abandonment  of  the 
right  to  a  judgment  on  admissions  in  pleadings  which  con- 
stituted a  sufficient  basis  for  a  decree  for  any  relief  what- 
ever. The  burden  rests  upon  the  plaintiff' to  prove  di. prima 
facie  case,  and  he  may  safely  rest  when  he  has  offered  tes- 
timony tending  to  show  his  right  to  the  relief  demanded 
upon  any  one  of  several  causes  of  action  declared  upon,  a 
fortiori  when  upon  the  face  of  the  pleadings  admissions 
appear  which  entitle  him  to  relief  without  offering  any 
additional  testimony.  1  Rice  Civil  Ev.,  p.  136,  Sec.  894. 
The  plaintiff  was  entitled  to  win  upon  the  test  question 
who  had  the  right  to  judgment  without  offering  testimony 
other  than  that  already  before  the  Court. 

The  assertion  of  the  right  to  judgment  upon  one  cause 
without  attempting  to  establish  the  facts  upon  which  other 
causes  of  action  depend  is  a  waiver  of  the  demand  for 
judgment  upon  them,  but  in  no  way  precludes  a  party  from 
the  benefit  of  admissions  in  pleadings  which  are  tanta- 
n)ount  to  a  verdict  that  will  support  a  judgment. 

For  the  reasons  given  there  was  error,  and  the  plaintiff' 
is  entitled  to  a  new  trial. 

New  Trial. 
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AMOS  GWINN,  et  al.  v.  L.  8.  PARKER,  et  al. 

Practice — Judgments  in  fieri  During  Term  of  Court — 
Discretionary  Poioer  of  Jxidge  to  Extend  Time  for 
Filing  Pleadings. 

1.  Any  order  or  decree  made  during  a  term  of  court  is  in  fleri^  and 
subject  to  be  vacated  or  modified  during  such  term. 

%.  The  exercise  of  the  discretionary  power  of  a  court  to  extend  time 
for  filing  pleadings  is  not  reviewable. 

Civil  action,  lieard  at  Spring  Term,  1896,  <  f  Gates 
Superior  Court,  before  Robinson^  J,  The  plaintiff  appealed 
from  the  order  referred  to  in  the  opinion  of  Chief  Justice 
Faircloth. 

Mr.  E.  F.  Aydletty  for  plaintiffs  (appellants). 
Mr.   R.   O.   Burton^  for  defendants. 

Faibcloth,  C.  J.:  The  plaintiff,  having  previously  filed 
a  complaint,  on  Thursday,  Spring  Term,  1896,  obtained 
judgment  for  want  of  an  answer.  On  the  next  day  the 
Judge,  on  defendants'  affidavit  and  application,  set  aside 
the  judgment  and  allowed  defendants  30  days  to  answer. 
Plaintiff  appealed. 

It  has  been  the  settled  rule  for  some  time  that  any  order 
or  decree  made  was,  during  the  term,  in  fieri^  and  that 
the  Court  during  the  term  could  vacate  or  modify  the  same. 

The  Court  has  the  discretion  also,  not  reviewable,  to 
extend  the  time  for  filing  pleadings.  Code^  Sec.  274:; 
Gilchrist  v.  Kitchen,  86  X.  C,  20  ;  Brown  v.  Hale^  93 
N.  C,  1S8.  No  Error. 
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LO  VEY  NICHOLSON  v.  COMMISSIONERS  OF  DARE  COUNTY. 

Claim  on  Decedent's  Estate — Suit  hy  Legatee — Evidence — 

Presi(inptio7i8. 

1.  Where,  in  the   trial  of  an  action  by  one   claiming  to  be  the 

assignee  of  an  interest  in  a  judgment  obtained  by  one  county 
against  another,  the  only  evidence  as  to  the  assignment  was 
the  record  of  the  case  in  which  the  judgment  was  rendered, 
showing  that  the  commissioners  of  the  creditor  county  had 
assigned  the  judgment  against  the  debtor  county  to  various 
persons,  of  whom  plaintiff's  ancestor  was  one,  but  plaintiff^s 
name  nowhere  appeared  as  one  of  the  assignees,  it  was  error 
to  refuse  an  instruction  that  there  was  no  evidence  of  an 
assignment  to  i)laintiff. 

2.  In  an  action  by  a  legatee  to  recover  a  claim  due  to  the  testator's 

estate,  where  it  does  not  appear  that  an  executor  was 
appointed,  and  that  he  settled  the  estate  and  assigned  the 
claim  to  plaintiff,  it  will  not  be  presumed  that  these  things 
were  done. 

Pktition  to  rehear  the  case  between  same  parties, 
decided  at  February  Term,  1896,  and  reported  in  118 
N.  C.  Reports,  at  page  80. 

Tlie  petition  was  as  follows: 

''The  petition  of  Lovey  Nicholson,  the  plaintiff  in  the 
above  action,  respectfully  shows  to  the  Court: 

"  1.  That,  upon  the  hearing  of  the  appeal  in  the  said 
cause,  the  Court  reversed  the  judgment  of  the  superior 
court  upon  the  ground  that  the  will  of  C.  W.  Nicholson 
was  not  made  a  part  of  tiie  record,  and  that  it  was  not 
shown  to  the  Court  that  there  was  a  personal  representa- 
tive of  said  C.  W.  Nicholson. 

''  2.  That  she  assigns  as  error  in  the  opinion  of  this  Court : 
In  that  plaintifl*  sued  in  her  own  right,  and  not  as  legatee 
of  C.  W.  Nicholson,  as  assigned  direct  from  the  Commis- 
sioners of  Curiituck.     [See  title  of  case  and  allegation  No. 
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2  of  the  complaint  ;  also  the  fourth  allegation  thereof,  on 
page  1  of  record.  See  also  page  3  of  record,  at  bottom  of 
page,  wheiethe  State's  case  shows  \\\9it  plaintiff  claims  un- 
der a  judgment  in  favor  of  the  Commissioners  of  Currituck 
against  the  Commissioners  of  Dare  conntv,  as  assignee  of 
Currituck  county.  See  also  statement  of  case,  page  3  of 
record,  the  admitted  fact  that  C.  W.  Nicholson  died  June 
18,  1880;  and  second  allegation  of  the  complaint,  page  1 
of  the  record,  where  the  alleged  assignment  was  made 
March  1,  1882,  nearly  two  years  after  the  death  of  C.  W. 
Nicholson.     See  also  settlement  between  Currituck  county 

ft 

and  Loyey  Nicholson,  page  5  of  the  record,  showing  pay- 
ments to  plcvintiff  after  the  18th  June,  1880;  her  accept- 
ance of  the  assignment,  and  her  final  settlement  with  Cur- 
rittif-k  county.] 

*'  3.  That  the  judgment  sued  on  in  this  action  is  one 
between  the  Commissioners  of  Dare  and  Commissioners  of 
Currituck,  it  being  in  favor  of  Currituck  county  and  against 
Dare  conntv,  in  which  C.  AV.  Nicholson  never  had  the 
remotest  interest — whi(;h  said  judgment  the  Commissioners 
of  Currituck  county  could  release,  receipt  for  or  assign, 
without  reference  to  C.  W.  Nicholson  or  the  personal  rep- 
resentative of  his  estate;  and  that  plaintiff,  as  assignee  of 
such  judgment  in  her  own  individual  right,  succeeded  to 
all  the  powers  and  privileges  of  the  Commissioners  of 
Currituck  county..  [See  first  allegation  of  complaint,  page 
1  of  the  record  ;  see  also  report  and  finding  of  referee,  on 
page  19  of  report,  which,  upon  a  proper  calculation,  shows 
that  Currituck  held  a  judgn^ent  debt  against  Dare  of  about 
$23,157.11  on  the  1st  day  of  May,  1882,  and  that  on  that 
day  Currituck  county  assigned  816,64:7.62  to  her  creditors, 
the  plaintiff  being  one  of  said  assignees.  See  also  Judge 
Hoke^s  final  judgment,  confirming  said  report  and  findings, 
from  which    no  appeal    was  taken.     See   page   20   of  the 
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report.  See  also  ascertaimneiit  of  offsets  due  Dare  on  said 
judgment,  May  1,  1892,  when  the  mutual  liabilities  of  the 
two  counties  were  first  determined,  page  19  of  report.] 

"4-.  That  no  affirmative  relief  was  .adjudged  against  the 
plaintiff,  except  for  costs,  and  plaintiff  will  in  due  timefile 
proper  undertaking  to  secure  the  same. 

'*  Wherefore,  plaintiff  prays  that  the  appeal  be  reheard, 
and  the  matters  above  specified  as  overlooked  be  consid- 
ered by  the  Court/' 

Mr,  W.  B.  Shaw,  for  plaintiff  (petitioner). 
Mr.  E.  F,  Aydlett,  contra. 

FuRCEiES,  J. :  This  case  was  here  aL  the  last  term  of  the 
Court  on  the  appeal  of  the  defendant,  and  was  decided 
and  reported  in  118  X.  C,  30,  and  is  now  before  the  Court 
upon  a  petition  to  rehear. 

The  first  ground  of  error  set  forth  in  the  petition  is  that 
this  Court  reversed  the  court  below  for  the  reason  that  the 
"  will  of  C.  W.  Nicholson  was  not  made  a  part  of  the 
rec()rd,  and  that  it  was  not  shown  to  the  Court  that  there 
was  a  personal  representative  of  said  C.  W.  Nicholson." 
This  assignment  of  error  is  not  true  in  fact,  as  will  plainly 
appear  upon  reading  the  case  as  re]K)rted  supra.  It  is 
true  that  in  the  argument  of  the  case  it  is  stated  that  the 
will  of  C.  W.  Nicholsc>n  is  not  made  a  pait  of  the  record, 
and  that  it  does  not  appear  to  the  Court  whether  there 
was  an  executor  or  not.  But  neither  of  these  was  the 
point  decided  by  the  Court,  but  thev  were  on Iv  tacts  stated 
leading  to  the  question  decided. 

The  plaintiff  in  her  complaint  claimed  that  she  was  the 
assignee  of  S712.72  in  a  judgment  which  Currituck  county 
had  recovered  and  held  against   Dare   county.     This  was 
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denied  b}'  the  defendant  and  made  the  issue  to  be  tried, 
and  is  the  only  issue  decided  by  tbis  Court  at  the  last 
term. 

The  plaintiff  by  her  complaint  made  the  proceedings, 
tlie  reports  and  judgments  \u  the  case  of  Currituck  County 
V.  Dare  Co.^  a  part  of  her  complaint.  And  on  the  trial 
the  plaintiff  offered  and  read  this  record  in  evidence, 
which  was  the  only  evidence  offered  in  the  case,  except 
the  will  of  C.  AV.  Nicholson.  So  if  there  is  any  evidence 
to  sustain  plaintiff's  alle<^ation  that  plaintiff  is  the  assignee 
of  $712.74  in  the  judgement  of  Currituck  aj^ainst  Dare,  it 
is  in  this  record  introduced  by  plaintiff.  Upon  examina- 
tion of  this  record  we  find  it  stated  that  '*  on  March  2, 
1882,  the  ComuHssioners  of  Currituck  county  assigned,  of 
this  judgment  against  the  defendants,  the  following 
amounts  to  the  persons  named  below,"  and  among  the 
names  helow  is  that  of  C.  W.  Nicholson,  and  opposite  his 
name  is  set  $712.74.  AVe  find  the  name  of  C.  W.  Nichol- 
son as  many  as  seven  times  mentioned  in  this  record,  and 
the  name  of  Lovey  Nicliolson  is  not  to  be  found  in  it. 
There  is  this  entry,  "  8.  To  paid  Mrs.  Nicholson,  $270.50." 
But  this  was  no  ])art  of  the  judgment  of  (\irrituck  against 
Dare,  even  if  the  "Mrs.  Nicholson"  mentioned  is  Mrs. 
Lovey  Nicholson,  the  plaintiff  in  thib  case  ;  and  there  is 
nothing,  unless  it  be  this  entry,  to  show  that  she  is. 

Upon  this  eviderjce  on  the  trial  below  the  dei'endant 
asked  the  ttourt  to  charge  the  jury  ''  that  there  is  no 
evidence  of  an  assignment  of  any  judgment,  or  the  interest 
of  any  judgment,  to  plaintiff  by  Currituck  county.""  This 
prayer  was  refused  by  the  court,  and  we  said  there  was 
error  in  this  refusal.  And  after  another  argument  and  a 
full  consideration  of  the  whole  case  we  are  of  the  same 
opinion  now  that  we  were  then. 
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In  the  argument,  the  counsel  for  plaintiff  seemed  to  lay 
great  stress  upon  the  fact  that  it  appeared  from  the  record 
that  C.  W.  Nicholson  died  in  June,  1880,  and  this  assign- 
ment was  not  made  until  May,  1882.  But  we  are  unable 
to  see  the  force  of  this  argument ;  for  if  it  should  he  held 
(and  we  do  not  so  hold,  as  that  question  is  not  before  us) 
that  it  is  void  as  to  C.  W.  Nicholson,  it  could  not  follow 
that  this  made  ir  a  good  assii^nment  to  some  one  else  to 
whom  it  was  not  assigned. 

It  was  suggested  on  the  argument  at  this  term  that  the 
plain tifl'  could  probably  sustain  her  action  under  the  doc- 
trine of  ])resumptiou,  that  the  clerk  of  Currituck  had 
qualified,  or  appointed  and  qualified,  the  plaintiff  or  some 
one  else  the  personal  representative  of  C.  AV.  Nicholson  ; 
and  that,  as  more  than  two  years  had  elapsed  since  the 
death  of  C.  AV.  Nicholson,  the  plaintiff,  or  whoever  quali- 
fied as  the  ])ersonal  representative,  had  paid  the  debts  and 
settled  the  estate,  and  assigned  this  claim  to  ])laintiff  as  a 
part  of  her  legacy  under  the  will.  But  this  cannot  be  so, 
as  there  is  nothing  for  the  presumption  to  rest  upon. 
There  is  no  law  requiring  a  (dcrk  to  aj)point  an  adminis- 
trator or  to  qualify  an  executor,  unless  he  is  a])plied  to 
and  asked  to  make  such  a))pointment.  Generally,  pre- 
sumj)tions  arise  from  admitted  or  established  facts,  and  is 
a  very  useful  principle  of  legal  jurisprudence.  But  it 
cannot  lie  prcsumc^d  that  a  ))arty  is  th(»  owner  of  property 
without  some  admitted  or  estaldished  fact  to  stHrt  with. 
AVhere  an  indebtedness  exists  bv  a  i)romiss(>rv  note  or 
other  negotial)le  pai)er  capable  of  manual  delivery,  and 
the  plaintiff  is  in  possession  of  the  note  or  other  paper, 
the  law,  in  tlu*  absence  of  other  evidence,  presumes  the 
hohler  to  be  the  owner.  But  here  is  the  fatt  that  the 
plaintiff  is  in  possessicm  of  the  note  which  creates  or 
raises    the    presum])tion.      But    if    the    plaintiff    had    no 
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possession  of  the  note,  there  would  be  no  presumption. 
80,  if  one  is  in  actual  possession  of  an  office,  the  fact  that 
he  is  in.  exercising  the  duties  of  the  office,  raises  the  pre- 
sumption that  he  is  ri<j;htfully  in.  So  it  is  that  where  an 
officer  of  court  does  a  thino  in  the  line  of  official  duty, 
the  law  presumes  it  rit^htfully  done  until  the  contrary 
appears.  But  it  cannot  he  presumed  that  a  court  has  tried 
a  case  or  made  an  appointment,  alth(>u<^h  it  had  the  right 
to  do  so  if  applied  to,  and  if  he  does  this  it  must  be  made 
to  ap])4iar  upon  proof  o{  the  fact.  So,  there  can  be  no  pre- 
sumption that  the  clerk  had  appointed  and  qualified  a  per- 
sonal representative  of  C.  W.  Nicholson.  And  as  there  is 
no  evidence  or  presumption  that  any  one  has  ever  ])een 
appointe«l,  th'  re  can  l)e  no  presumption  that  they  acted 
properly  or  improperly. 

Besides,  this  suijiyestion  is  not  onlv  without  foundation 
to  rest  upon  but  it  is  in  direct  conflict  with  the  allegation 
of  plain  tiff's  complaint,  which  alleges  that  she  is  the 
asHtgnee  of  the  dnuUy  of  Currituck.  And  it  was  argued 
before  us  by  plaintiff's  counsel  that  C.  W.  Nicholson  never 
had  any  interest  in  this  judgment  upon  which  tiiis  action 
was  brought. 

The  petition  niust  be  dismissed,  and  tlie  case  goes  back 
for  a  new  trial,  when  the  plaintiff  will  take  such  course  as 
she  niav  be  advised  bv  counsel.     Petition  dismissed. 

Dismissed.     New  Trial. 
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ANDREW  COWAN,  et  al.  v.  GEORGE  A.  PHILLIPS,  et  al. 

Action  to  Set  Aside  F^^audxileTit  Deed — Fraudulent  Con- 
veyance— Fraud   in    Lavj — Presumption    of    Fraud — 
Evidence  to    Rehut  Presumption — General  Assignment^ 
What  is  Not, 


1.  Where  a  mortgage  is  fraudulent  upon  its  face  the  fraud  cannot 

be  rebutted  by  evidence,  and  it  is  the  duty  of  the  'tourt  to 
declare  it  fraudulent  and  void  ;  but  where  the  fraud  is  not 
disclosed  on  the  face  of  the  instrument,  but  sufficient  badges 
appear  to  create  a  presumption  of  fraud,  the  presumption 
may  be  rebutted  by  evidence,  the  burden  being  upon  the 
defendant. 

2.  In  the  trial  of  an  action  to  fcfet  aside  a  deed  for  fraud,  a  presump- 

tion of  fraud  raised  by  the  deed  in  evidence  cannot  be 
rebutted  by  the  defendant's  testimony  that  the  ceed  was 
made  in  good  faith. 

3.  Where  a  chattel  mortgage  given  by  husband  and  wife  on  a 

stock  of  goods  to  secure  notes  previously  given  by  the  hus- 
l>and  for  the  purchase  of  a  half-iijterest  therein,  the  wife 
being  the  owner  of  the  other  half,  provided  that  the  husband 
should  remain  in  possession  of  the  stock  and  conduct  the 
busine.*-s  as  agent  for  the  mortgagee  at  a  salary  greatly  in 
excess  of  what  he  had  formerly  received  from  the  business, 
and  no  money  was  re(iuired  to  be  paid  over  to  the  mortgagee 
until  the  maturity  of  the  notes  ;  HtrUl,  that,  while  not  fraud- 
ulent t)u  its  face,  as  a  matter  of  law  there  is  a  presumption 
of  fraud  which  cannot  be  n  butted  bv  evidence  of  the  par- 
ties  that  the  deed  was  made  in  good  faith  and  not  to  defraud 
creditors. 

4.  Where  an  insolvent  debtor  executed    a    chattel  mortgage  to 

secure  a  pre-existing  debt,  but  at  the  same  time  owned  other 
property  nearly  or  quite  equal  in  value  to  that  mortgaged, 
the  transaction  did  not  operate  as  a  general  assignment  and 
was  not  rendered  void  by  the  failure  of  the  mortgagor  to  file 
a  schedule  of  preferred  creditors,  &c.,  as  required  by  Ch.  458, 
Acts  of  1S93.     {Bank  v.  Gilmer,  116  N.  C,  684,  distinguished.) 
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Civil  action,  tried  before  Graham^  J^,^  and  a  jury,  at 
May  Term,  1896,  of  Beaufort  Superior  Court.  There 
was  a  verdict  for  the  plaintiflls,  and  from  the  judgment 
thereon  the  defendants  appealed.  The  facts  appear  in  the 
opinion  of  Associate  Justice  Furchks. 

Mr.   W.  B,  Rodman^  for  plaintiffs  (appellants). 
Mr.  Chas.  F.   Warren,  for  defendant. 

FuRrHEs,  J.:  This  is  an  action  brought  by  plaintiffs, 
who  are  creditors  of  the  defendant,  T.  E.  Warren,  against 
said  Warren  and  George  A.  Phillips,  mortgagee,  to  set 
aside  the  mortgage  on  the  ground  of  fraud.  The  defend- 
ant Phillips  and  M.  A.  Warren,  wife  of  T.  E.  Warren, 
were  partners  in  the  harness  business  from  1891)  to  the  14th 
of  January,  18H3,  when  the  defendant  Phillips  sold  his 
interest  in  the  business  to  the  defendant  T.  E.  Warren  at 
the  price  of  J^  1,250,  w^hen  the  defendant  T.  E.  AVarren  exe- 
cuted six  notes  as  the  consideration  of  the  purchase,  live 
for  ^200  each  and  one  for  $250,  payable  to  the  defendant 
Phillips,  one  of  said  notes  falling  due  on  the  14th  day  of 
January  of  each  succeeding  year,  making  the  last,  which 
was  for  $250,  fall  due  on  the  14-th  of  January,  1899.  On 
the  21st  of  November,  1894,  the  defendant  T.  E.  Warren 
executed  a  mortgage  to  the  defendant  Phillips  on  the  stock 
of  goods  in  his  harness  business  to  secure  the  payment  of 
the  six  notes  mentioned  above.  Atiiong  the  conditions 
contained  in  this  mortgage  were  these  :  That  said  Warren 
was  to  pay  said  notes  as  they  became  due,  and  in  default 
of  said  payments  the  mortgagee,  Phillips,  was  authorized 
to  foreclose.  Another  condition  was  that  the  defendant 
Warren  was  to  remain  in  possession  of  the  goods  so  mort- 
gaged   until    these  notes  were  paid,   was  to  carry   on  the 
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business,  to  buy  and  sell  for  cash  only,  and  was  to  receive 
from  the  business,  for  his  services  and  to  cover  running 
expenses,  such  as  rents,  taxes,  &c.,  $25  per  week. 

The  plaintiff  then  produced  evidence  showing  that  defend- 
ant AVarren  was  the  owner  of  a  house  and  lot  in  the  town 
of  Washington  which  was  under  mortgage,  which  had  since 
been  foreclosed  by  sale,  and  onlv  brouscht  the  amount  of 
the  mortgage  debt. 

That  he  claimed  to  own  another  small  tract  of  land 
worth  some  $400  or  $500,  and  that  he  owned  between  $400 
and  $500  worth  of  personal  ])ro].)erty  not  included  in  the 
mortgage;  that  the  defendant  Warren  was  then  being 
pressed  with  debts,  and  there  were  $900  or  more  in  judg- 
ments against  him,  besides  that  of  plaintiffs,  which  was 
$869.35,  making  about  $1,800  in  judgments  against  him, 
upon  some  of  which  judgments  executions  had  been  issued 
and  retnrned  nulla  hona.      In  fact  he  was  badiv  insolvent. 

None  of  these  facts  were  denied  or  controverted  bv 
defendants,  and  the  onlv  evidence  defendants  offered  in 
rebuttal  or  explanation  was  the  testimony  of  both  the 
defendants  that  the  debts  secured  were  bona  fide  debts, 
and  that  the  morti»:a<irc  was  made  in  crood  faith  to  secure 
these  note^  and  not  with  intent  to  hinder,  delav  or  defraud 
creditors.  This  evidence  was  objected  to  by  plaintiffs,  but 
admitted  by  the  court,  and  plaintiff  excepted. 

The  court  was  asked  to  hold  and  to  charge  that  the  mort- 
gage upon  its  face  was  fraudulent  and  void.  The  court 
declined  to  give  this  instruction,  and  we  find  no  error  in 
this  rulinij.  And  while  we  hold  that  it  was  not  fraudulent 
upon  its  face,  it  is  certainly  on  the  verge  of  being  so,  as 
said  by  l)VxrM,  J.,  in  the  case  of  Cheatham  v.  Hawhins^ 
7t)  N.  C,  835.  Where  a  mortgage  is  fraudulent  upon  its 
face  it  is  then  called  a  fraud  in  law  and  cannot  be  rebutted 
by  evidence.     But  where  it  does  not  disclose  such  a  fraud 
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upon  its  face  as  to  call  upon  the  court  to  declare  it  fraud- 
ulent and  void,  but  has  such  ear-marks  and  badges  of  fraud 
as  to  create  a  presumption  of  fraud,  this  presumption  may 
be  rebutted,  but  the  burden  is  on  the  defendant.  There  is 
sufficient  appearing  upon  the  face  of  this  mortgage  to  cre- 
ate the  presumption.  And  if  it  had  contained  uj)on  its 
face  what  appears  in  evidence  and  uncontradicted — that 
Warren  at  the  time  was  badly  insolvent,  and  that  while  he 
had  worked  for  the  defendant  Phillips  and  M.  A.  Warren, 
while  they  were  partners,  at  $50  per  month,  and  that  by 
this  mortgage  his  wages  had  been  increased  nearly  one 
hundred  pei  cent. — it  would  have  become  the  duty  of  the 
court  to  declare  it  fraudulent  and  void,  as  a  matter  of  law. 
Cheatham,  v.  Hawkins^  supra. 

And  this  presumption  is  not  allowed  to  be  rebutted  by 
the  testimony  of  the  defendants  that  it  was  made  in  good 
faith  to  secure  the  six  notes  and  not  to  defraud  creditors. 
Booth  V.  Carstaphen^  107  N.  C,  395,  and  cases  cited. 
Indeed,  this  case  is  so  nearly  the  same  as  Cheatham  v. 
Hawkins^  reported  in  the  76  X.  C,  335,  and  again  in  the 
80th  N.  C,  161,  that  we  are  not  able  to  distinguish  the 
principle  involved  in  the  one  from  the  other. 

Therefore,  while  his  Honor  was  correct  in  refusing  to 
hold  that  the  mortgage  was  fraudulent  and  void  from  what 
appeared  upon  its  face  as  a  matter  of  law,  he  should  have 
instructed  the  jury,  after  the  evidence  was  in,  that  if  they 
believed  the  evidence  the  mortgage  was  fraudulent  as  to 
the  plaintiff,  and  that  they  should  so  find. 

There  was  another  question  discussed,  which  it  hardly 
seems  necessary  for  us  to  pass  upon  in  view  of  what  we 
have  already  decided,  and  would  not,  but  for  the  fact  that 
it  would  come  up  again  if  the  case  should   be  tried  again. 

The  plaintiff  contended  that  this  mortgage  fell  within 
the  provisions   of  the  Act  of  1893,  and  was  void  for  the 
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reason  that  the  mortgagor  filed  no  ehedule,  as  he  was 
required  to  do  ;  and  Bank  v.  Gilmer^  IIG  N.  C,  684,  and 
same  case,  117  N.  C,  416,  were  cited  to  sustain  this  con- 
tention. But  this  case  is  distinguishable  from  Bank  v. 
Gilmer^  and  in  our  opinion  does  not  fall  wMthin  the  pro- 
visions of  the  Act  of  1893. 

There  is  error,  and  there  must  be  a  new  trial  as  to  the 
issue  of  fraud,  and  the  new  trial  will  be  confined  to  this 
issue,  or  issues  involving  this  question,  as  the  appeal  seems 
not  to  have  involved  the  other  questions  decided. 

Error  and  New  Trial. 


W.  H.  TAYLOR  v.  H.  A.  RUSSELL,  et  al. 

Statute  of  Frauds — Pleading — Partnership — It) junction 

and  Receiver, 

1.  Under  a  parol  agreement  to  convey  real  estate,  the  person  who 

i8  to  receive  the  conveyance  cannot  plead  the  Statute  of 
Frauds  if  the  other  is  able  and  willing  to  perform  his  con- 
tract. 

2.  Where  one  partner  agrees  to  convey  an  interest  in  real  estate, 

and  is  able  and  willing  to  perform  his  part  of  the  contract, 
equity  will  consider  what  should  be  done  as  done  and  the 
partners  joint  owners  of  the  property. 

3.  Where,  after  the  dissolution   of  a  partnership,  one  of  the  part- 

ners, who  is  insolvent,  retains  possession  of  the  assets  and 
buys  a  subsisting  mortgage  upon  the  real  estate  of  the  part- 
nership under  which  he  is  proceeding  to  sell,  it  is  proper  to 
restrain  the  sale,  appoint  a  receiver  and  order  an  account. 

Civil  AcrnoN,  pending  in  Bkalfort  Superior  Court,  for 
an  injunction  and  the  appointment  of  a  receiver,  etc.,  and 
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heard  before  Boykin^  e/.,  at  Chambers^  in  Washington,  X. 
C,  at  May  Term,  1895,  of  Beaufokt  Superior  Court.  His 
Honor  continued  the  restraining  order  tlieretofore  granted 
by  Brown^  «/.,  and  ordered  an  account,  and  appointed  a 
receiver,  and  defendant  appealed.  The  facts  appear  in 
the  opinion  of  Associate  Justice  Furches. 

Messrs.  J.  H.  Small  and  B,  B.  Nicholson^  for  plaintiff. 
Mr.   W.  B.  Rodman^  for  defendant  (appellant). 

Furches,  J. :  This  action  is  before  us  by  appeal  of  the 
defendants  from  an  order  of  the  court  below  granting  an 
injunction  and  appointing  a  receiver.  And  as  the  appeal 
is  from  an  interlocutory  order  based  upon  affidavits,  it 
becomes  our  duty  to  contiider  only  such  matter  as  will 
enable  us  to  determine  whether  the  order  appealed  from 
should  be  continued  till  the  final  hearing,  and  to  leave  as 
many  of  the  disputed  and  litigated  questions  undisposed  of 
as  we  can  until  the  final  hearing. 

It  appears  from  the  affidavits  of  both  parties  that  there 
was  a  partnership  entered  into  to  do  a  milling  and  lumber 
business,  (though  there  is  some  dispute  as  to  the  terms  of 
this  partnership,  and  we  do  not  undertake  to  settle  this 
disagreement,)  and  that  under  this  agreement  the  plaintiff^ 
and  defendant  commenced  and  carried  on  the  milling  and 
lumber  business  for  some  time,  both  parties  alleging  that 
they  put  money  and  labor  into  the  concern. 

After  operating  this  business  for  some  time  a  disagree- 
ment took  place  between  them  and  work  was  sus])ended, 
and  the  defendant  alleges  that  the  partnership  was  dis- 
solved, and  plaintiflT  does  not  deny  this  allegation.  A  part 
of  the  agreement  was  that  jWaintiff  should  convey  to  the 
defendant  an  undivided  half- interest  in  the  mill  and  land 
upon  which  it  was  located,  subject,  as  the  plaintiff' alleges. 
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to  two  mortgages  then  existing  upon  said  property,  one 
to  the  Bank  of  Washington  and  another  to  Thomas  Lee 
for  $3,500.  The  defendant  admits  that  he  was  to  take  his 
moiety  subject  to  the  Lee  mortgage,  but  denies  that  the 
other  mortgage  was  named,  and  further  alleges  that  he  had 
no  knowledge  of  the  bank  mortgage.  It  is  also  alleged 
and  admitted  that  the  defendant  has  taken  possession  of 
what  money  there  was  on  hand  belonging  to  the  concern, 
and  that  he  has  taken  possession  of  the  logs  and  lumber 
on  hand,  also  the  books  and  accounts.  And  it  is  alleged 
and  not  denied  that  the  defendant  is  insolvent.  This  ordi- 
narily would  seem  to  entitle  the  plaintiff  to  an  account,  to 
an  injunction  against  the  defendant's  selling  the  property, 
and  to  a  receiver. 

But  the  defendant  sets  up  two  reasons  why  he  says  the 
plaintiff  is  not  entitled  to  tliis  order.  First,  that  a  part  of 
the  contract  was  that  the  plaintiff  was  to  convey  to  him 
one-half  of  the  mill,  &c.,  which  is  real  estate;  that  the 
plaintiff  has  refused  to  do  this,  and  that  it  is  a  contract 
within  the  Statute  of  Frauds,  not  being  in  writing,  and  the 
defendant  pleads  this  statute.  The  plaintiff  denies  that  ho 
ever  refused  to  convey  this  property  to  the  defendant,  and 
alleges  that  he  is  now  ready  and  willing,  and  always  has 
been,  to  convey  to  the  defendant  upon  his  complying  with 
his  part  of  the  contract.  So  we  see  that  tliis  is  one  of  the 
matters  of  dispute  between  the  parties  that  we  cannot 
decide,  but  it  is  a  question  of  fact  necessary  to  be  consid- 
ered by  us  in  passing  upon  the  question  of  injunction.  If 
the  plaintiff  is  prepared  and  willing  to  make  defendant  a 
deed  according  to  the  contract,  as  he  alleges  he  is,  the 
defendant  cannot  prevent  it  by  pleading  the  Statute  of 
Frauds.  He  is  at  the  wrong  end  of  the  contract  to  do  this. 
Green  v.  Railroad^  77  N.  C,  95,  and  a  dozen  other  cases 
cited  by  Womack  under  this  case. 
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If  the  plaintiff  is  ready  and  willing  to  convey,  as  he 
alleges  he  is,  equity  will  consider  what  should  be  done  as 
done,  and  the  defendant,  in  equity,  a  joint  owner  of  this 
property. 

But  the  defendant  savs  further  that  since  the  dissolution 
of  the  partnership  he  has  bought  the  Thomas  Lee  mort- 
gage, and  has  paid,  or  has  obligated  himself  to  pay,  $2,250 
for  it,  and  it  is  under  jhis  mortgage  that  he  has  advertised 
the  property  and  is  proposing  to  sell,  and  should  not  be 
interfered  with  by  injunction,  wliile,  on  the  other  hand,  the 
plaintiff  replies  that  there  are  at  least  two  reasons  why  he 
should  be  enjoined,  viz. :  That  it  was  an  incumbrance  upon 
the  partnership  of  which  the  defendant  is  a  member  ;  that 
the  basic  principle  of  partnership  is  good  faith  ;  that  each 
partner  is  an  agent,  and  even  a  trustee,  of  the  partnership. 
Beach  on  Mod.  Eq.  Juris.,^§538,  882  ;  and,  as  this  purchase 
was  a  transaction  in  which  the  partnership  was  interested, 
that  the  partnership  is  entitled  to  share  in  the  benefits  of 
this  purchase.  These  are  interesting  (juestions,  or  will 
become  so  if  upon  the  trial  the  plaintiff  is  able  and  willing 
to  make  good  his  allegation  to  convey. 

So,  taking  into  consideration  the  allegations  of  the  plaint- 
iff, the  admissions  of  the  defendant,  and  his  alleged  insolv- 
enc}',  which  is  not  denied,  we  are  of  the  opinion  that  it  is 
a  clear  case  for  an  account,  for  a  receiver  and  for  an 
injunction.  Phillips  v.  Trezevajit,  67  N.  C,  370.  There 
is  no  error  and  the  judgment  below  is  affirmed. 

Affirmed. 
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R.  W.  HARRIS  V.  MURPHY,  JENKINS  &  CO. 

Evidence — Modification  hy  Parol  of  Written  Contract — 
Singling  Out    Witness — Instructioi^s, 

1.  The  rule  that  parol  evidence  will  not  be  admitted  to  contradict, 

modify  or  explain  a  written  contract  does  not  apply  where 
the  modification  is  alleged  to  ha^e  been  made  subsequent 
to  the  execution  of  the  contract. 

2.  An  instruction  to  the  jury  that  if  they  believe  a  certain  witness 

told  the  truth,  and  that  a  fact  is  as  testified  toby  him,  they 
should  find  for  the  plaintiff ;  but  that  if  they  do  not  believe 
that  such  witness  told  the  truth  and  that  the  facts  are  as  tes- 
tified to  by  other  witnesses,  then  they  should  find  for  the 
defendant,  is  not  erroneous  as  beinj?  obnoxious  to  the  rule 
which  prevents  the  singling  out  one  witness  where  the  testi- 
mony is  conflictinpr  and  directing  the  jury  to  find  according 
to  his  evidence. 

Civil  action,  tried  before  Buy  kin  ^  »/.,  and  a  jury,  at 
Fall  Term,  1895,  of  Beaufort  Superior  Court.  From  a 
judtcment  for  the  plaintiff  the  defendants  apj)ealed.  The 
facts  and  assigmnents  of  error  a])pear  in  the  opinion  of 
Associate  Justice  Montgomekv. 

Mr.  Chas.  F.   Warren^  for  defendants  (appellants). 
Messrs,   W,  B.  Rodman  and  J,  H,  Sfnall^  for    plaintiff. 

]\[()NTGOMERV,  J.  I  This  aotiou  was  commenced  in  the 
court  of  a  justice  of  the  peace  to  recover  of  the  defendant 
an  amount  alleged  to  be  due  to  the  plaintiff  for  work  and 
labor  performed  for  the  defendant  in  raising  a  sunken  flat 
or  barge  filled  with  coal,  and  for  other  services  rendered 
in  connection  therewith.  The  first  cause  of  action  sets  ont 
an  express  contract,  the  second  declares  as  for  a  quantum 
meruit.     The    defendant  denies  the  right  of  the  plaintiff 
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to  recover  on  the  ground  that  the  contract  was  in  writing 
and  entire,  and  that  the  plaintiif  has  not  performed  his  part 
of  the  same.  The  contract  is  in  the  following  words  and 
fii^nres  : 

"Washington,   N.   C,  September  7,   1891. 

''  Received  of  E.  V.  Murphy  fifteen  dollars,  in  part  pav- 
ment  for  raising  barge  of  coal,  and  taking  up  coal  from 
bottom  of  river  at  S.  R.  Fowle  ct  Son's  wharf,  and  pre- 
paring the  two  barges  for  towing  to  Tarboro,  and  going 
and  looking  after  them  from  Washington  to  Tarboro, 
the  full   amount  being    $55   for  the  entire  contract. 

''  R.   W.  HARRIS." 

During  the  trial  the  plaintiff  offered  evidence  tend- 
ing to  show  that  the  contract  had  been  modified  after 
its  execution  to  the  extent  of  relieving  the  plaintiff  of 
every  obligation  thereunder  except  that  of  raising;  the 
barge,  and  that  for  any  services  the  plaintiff  should 
render  after  the  barge  was  raised  the  defendant  was  to 
pay  him  two  dollars  per  day.  The  defendants  excepted 
to  the  introduction  of  this  evidence  on  the  grounds, 
first,  that  there  was  an  express  contract  in  writing  and 
entire,  between  the  parties,  and  that  the  plaintiff  could 
not  recover  for  his  services  as  on  a  qua?itum  meruit^ 
Dor  for  part  performance;  and  further,  that  parol  evi- 
dence could  not  be  allowed  to  contradict,  alter  or  mod- 
ify the  written  contract.  The  exception  cannot  be  sus- 
tained. In  Meekins  v.  Xewherry.  101  X.  C,  17,  it  is 
said,  ''  It  is  a  settled  rule  of  the  law  that  when  the 
parties  to  a  contract  reduce  the  same  to  writing,  in  the 
al.>§encc  of  fraud  or  mutual  mistake,  properly  alleged, 
parol  evidence  cannot  be  received  to  contradict,  add 
to,  modify  or  explain  it."  And  this  rule  was  recog- 
nized before  and  has   been    affirmed    in    numerous    cases 
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since  that  decision.  Hut  in  nil  those  rases  the  offer  was 
to  chanji^e  or  to  modify  or  to  alter  the  written  contract  by 
evidence  in  parol  of  declarations  and  understandings  made 
either  contemporaneous  with  or  prior  to  the  execution  of 
the  written  contract.  The  rule,  however,  does  not  apply 
in  cases  like  the  one  before  the  Court,  where  the  rnoditica- 
tion  is  alleged  to  have  been  made  subse<juent  to  the  exe- 
cution of  the  writing.  Browne  on  Parol  £v.,  99  :  Green- 
leaf  Ev.,  303  ;  Swain  v.  Searnens^  9  Wallace,  271  ;  Env^r- 
son  v.  Slaie/\  22  Howard,  41.  In  tlie  last  cited  case  the 
Court  cite  the  case  of  Gofis  v.  Nugent^  5  liarn.  ife  Ad.,  65, 
and  (juott  from  it  the  rule  as  laid  down  by  Lord  Deuuian: 
'*  After  the  agreement  has  been  reduced  into  writing  it  is 
competent  to  the  parties  in  cases  falling  within  the  gen- 
eral rules  of  the  common  law  at  any  time  before  the  breach 
of  it  by  a  new  contract,  not  in  writing,  either  altogether 
to  waive,  dissolve  or  annul  the  fortner  agreement,  or  in 
any  manner  to  add  to,  or  subtract  from,  or  vary,  or  qualify 
the  terms  of  it,  and  thus  to  make  a  new  contract."  One 
of  the  witnesses,  Walter  Spencer,  testified  that  after  the 
contract  in  writing  was  entered  into,  while  the  work  was 
going  on  at  the  wharf,  Murphy  (a  deceased  partner  of  the 
defendants)  agreed  that  Harris  should  only  raise  the  barge,  \ 

and  that  h(»  should  be  released  from  the  balance  of  the 
contract,  and  that  all  the  services  that  the  plaintiff  might 
render  after  the  flat  was  raised  should  be  considered  extra, 
and  that  the  plaintiff  should  receive  therefor  two  dollars 
per  day.  Several  other  witnesses  testified  concerning  the 
conversation  between  the  plaintiff  and  Murphy,  and  these 
witTi esses  said  that  the  only  modification  of  the  contract 
was  that  the  plaintiff  was  !iot  recjuired  to  get  up  from  the 
bottom  of  the  river  the  coal  whicli  had  slipped  off  tiie 
barge  when  it  sunk.  The  testimony  was  irreconcilably 
contradictory.     His  Honor   instructed   the  jury  :     *'  Now 
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if  the  jury  should  believe  that  the  witness,  Walter  Spencer, 
told  the  truth,  and  that  the  contract  was  so  modified,  that 
they  should  find  that  the  defendants  are  indebted  to  the 
plaintiff  in  the  sum  of  forty  dollars,  that  being  the  balance 
of  the  contract  price  ;  and  also  for  any  extra  services  after 
the  flat  was  raised,  at  the  rate  of  two  dollars  per  day. 
The  plaintiff  claims  that  he  was  engaged  five  days  in  trans- 
ferring  the  coal  from  the  flat  to  the  wharf,  at  two  dollars 
per  day  ;  and  that  he  was  engaged  five  days  in  watching 
the  flat,  at  two  dollars  per  day.  But,  on  the  other  hand, 
if  the  jury  should  believe  that  the  witness,  Walter  Spencer, 
did  not  tell  the  trutli,  and  should  believe,  as  testified  by 
the  other  witnesses,  that  the  only  modification  of  the  con- 
tract was  the  plaintiff  was  not  required  to  get  up  the  coal 
from  the  bottom  of  the  river,  then,  it  being  admitted  that 
the  other  provisions  of  the  contract  on  the  part  of  the 
plaintiff,  viz. :  the  preparation  of  the  barges  for  towing, 
and  going  with  them,  and  looking  after  them  from  Wash- 
ington to  Tarboro,  had  not  been  performed  by  the  plaint- 
iff, the  contract  being  entire  and  indivisible,  the  plaintiff 
would  not  be  entitled  to  recover." 

The  defendants  excepted  to  the  charge.  The  exception 
cannot  be  sustained.  There  are  numerous  decisions  in  our 
reports  to  the  effect  that  the  court  cannot  single  out  a  wit- 
ness or  witnesses  where  the  testimony  is  conflicting  and 
charge  the  jury  that  if  such  witnesses  have  told  the  truth, 
or  that  if  they  believe  those  witnet^ses,  to  let  their  verdict 
be  so  and  so.  State  v.  Hogers^  93  N.  C,  523  ;  Anderson  v. 
Steamboat  Co.,  64  N.  C,  399  ;  Weisenfield  v.  McLean^  96 
N.  C,  248  ;  Jackson  v.  Commissioners^  76  N.  C,  282.  If 
the  instruction  complained  of  seems  to  be  obnoxious  to  the 
prohibition  contained  in  the  above-named  cases,  it  is  only 
seejaingly  so  and  not  really  so.  In  the  case  before  the 
court  the  witness,  Spencer,  was    not  singled  out  in    the 


1 


38  IN  THE    SUPREME  COURT.  [119 


Harris  v.  Murphy. 


offensive  sense  of  that  word.  The  attention  of  the  jury 
was  sharply  drawn  to  the  contradiction  between  the  testi- 
mony of  that  witness  and  that  of  the  other  witnesses,  and 
the  jury  were  instructed  in  substance  to  weigh  the  testi- 
mony of  them  all.  They  were  told  that  if  they  believed 
this  witness,  Spencer,  had  told  the  truth,  and  that  the  con- 
tract was  modified  as  he  had  testified,  then  to  find  for  the 
plaintiff;  and  in  the  same  breath  they  were  told, ''  But  on 
the  other  hand  if  the  jury  should  believe  that  the  witness, 
Spencer,  did  not  tell  the  truth,  and  should  believe  as  testi- 
fied by  the  other  witnesses,  that  the  only  modification  of 
the  contract  was  the  plaintiff  was  not  required   to  get  up 

the  coal  from  the  bottom   of  the   river,    then the   con- 

tra«-,t  being  entire  and  indivisible,  the  plaintiff  would  not  be 
entitled  to  recover."  The  credibilitv  and  the  character  of 
the  witness,  Spencer,  were  no  more  on  trial  before  the 
jury  than  were  the  credibility  and  character  of  the  other 
witnesses.  It  was  impossible  for  the  jury  to  have  been  mis- 
led by  this  charge  so  as  to  have  believed  that  it  was  his 
Honor's  opinion  that  more  weight  was  to  be  given  to 
Spencer's  testimony  than  to  that  of  the  other  witnesses 
whose  testimony  was  in  conflict  with  his. 

The  other  exceptions  are  not  sustained,  and,  as  they  are 
connected  with  and  are  dependent  upon  those  already  dis- 
cussed, it  is  needless  to  go  into  them. 

Aflirmed. 
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D.  V.  WARREN  v.  BETTIE  L.  SHORT. 

Deeds —  What  Passes  by  Deed — Conveyance   of  Standing 
Timber — Co7istruHion  of  Deed — Exceptions  in  Deed, 

1.  A  conveyance,  unless  a  contrary  intent  is  expressed  in  the  deed, 

relates  to  the  date  of  its  execution,  and  only  such  property 
passes  as  fulfills  the  description  at  the  time  of  executing  the 
conveyance. 

2.  An  exception  in  the  deed  of  a  part  of  the  thing  granted  must  be 

depcribed  with  the  same  certainty  as  the  subject-matter  of 
the  conveyance,  and  the  rule  for  ascertaining  what  is 
excepted  is  the  same  as  that  for  determining  what  passes  by 
the  deed. 

3.  A  conveyance  of  all  the  timber  which  measures  twelve  or  more 

inches  in  diameter  at  the  stump,  growing  on  a  certain  tract, 
all  of  it  to  be  cut  and  removed  within  ten  years,  includes 
only  the  timber  of  that  dimension  when  the  conveyance  was 
executed. 

Controvf:k8y,  submitted  without  action,  and  lieard 
before  l^iraberlake^J,^  at  Spring  Term,  1896,  of  Beaufort 
Superior  Court.  From  the  agreed  statement  of  facts  it 
appeared  that  on  11th  December,  18S8,  D.  V.  Warren  sold 
and  conveyed  to  E.  M.  Short,  executor  and  devisor  of  the 
defendant,  "all  the  timber  which  measures  twelve  inches 
in  diameter  at  the  stump,  or  more  than  twelve  inches, 
standing  on  a  certain  tract  of  land."  The  deed  pro- 
vided that  "all  the  said  timber  above  conveyed 
whicli  shall  remain  standing,  or  which  shall  not  be 
removed  from  said  land  within  the  period  of  ten  years 
from  tl)is  date,  shall  become  the  property  of  and  revert  to 
the  party  of  the  first  part,  it  being  the  object  and  intent  of 
the  parties  hereto  that  the  said  timber  shall  be  cut  and 
removed  from  the  said  land  within  the  said  period  of  ten 
years." 
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''The  defendant  claims  that  all  timber  which  now 
measures  twelve  inches  in  diameter  and  upward  at  the 
stump,  standing  and  growing  upon  the  said  tract  of  land, 
or  which  shall  measure  twelve  inches  and  upwards  in 
diameter  at  the  stump  within  ten  years  from  the  11th  i&y 
of  December,  1888,  belong  to  her  under  said  contract  and 
conveyance,  and  she  proposes  to  cut  and  remove  the  same. 
The  plaintiff,  D.  V.  Warren,  claims  and  insists  that  the 
said  contract  conveyed  only  such  timber  as  was  standing 
and  growing  upon  said  tract  of  land  at  the  date  of  the  con- 
veyance, and  was  at  the  time  twelve  inches  or  more  in 
diameter  at  the  stump,  except  such  timber  under  that 
size  as  is  conveyed  for  the  purpose  of  constructing  a  rail- 
road or  tramway  thereon,  or  rafting  the  timber  cut  tiiereon. 
She  contends  that  all  timber  not  twelve  inches  or  more  in 
diameter  at  the  stump  at  the  date  of  said  contract,  with 
the  above  exceptions,  does  not  belong  to  defendant,  and  is 
not  conveyed  by  the  said  deed  or  contract,  although  the 
same  may  now  be  twelve  inches  or  more  in  diameter  at 
the  stump,  or  may  be  of  that  size  within  ten  years  from  the 
date  of  the  contract. 

''  Upon  the  above  state  of  facts  it  is  agreed  by  the  par- 
ties hereto  that  if  the  court  should  be  of  the  opinion  that 
only  such  timber,  except  timber  for  rafting,  tramways,  etc., 
as  was  twelve  inches  and  upwards  in  diameter  at  the 
stump,  and  was  standing  and  growing  upon  the  said  tract  of 
land  passed  by  said  conveyance,  it  shall  so  declare  and 
adjudge,  and  shall  tax  the  defendant  with  the  costs  of  this 
controversy.  But  if  the  court  should  be  of  the  opinion 
that  not  only  was  all  timber  standing  and  growing  upon 
said  tract  of  land  twelve  inches  and  upwards  in  diameter 
at  the  stump  at  the  date  of  the  contract  conveyed  thereby, 
but  that  it  also  conveyed  all  timber  which  should  attain 
that  size  within   ten    vears  from   the  date  of  the  convey- 
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ance,  then  the  court  shall  so  declare  and  adjnd^e,  and  shall 
tax  the  plaintiff  with  the  costs  of  this  proceeding." 

His  Honor  adjudged  as  follows: 

*'  That  the  plaintiff,  Dehorah  V.  Warren,  is  the  owner 
and  entitled  to  the  inunediate  possession  of  all  timber 
standing  and  growing  upon  a  certain  tract  of  land  described 
in  a  contract  between  Deborah  V.  Warren  and  E.  M.  Short, 
dated  December  11th,  1S88,  and  recorded  in  the  Register's 
office  of  Beaufort  county,  which  measured  less  than  tw-elve 
inches  in  diameter  at  the  stump  at  the  date  of  said  con- 
tract, although  the  said  timber  may  exceed  that  size  at  this 
time,  saving  and  excepting  such  of  the  timber  upon  said 
land  as  the  defendant  may  need  for  constructing  railroads 
and  tramwavs  on  said  land  or  for  raft  in  or  the  timber  cut 
thereon  under  the  contract  aforesaid.  It  is  further  adjudged 
the  plaintiff  recover  of  the  defendant  the  costs  of  this  pro- 
ceeding, to  be  taxed  by  the  Clerk." 

From  this  judg!nent  the  defendant  appealed. 

Jifr.   Chas.  F.    Warren^  for  plaintiff. 

Mr.    W.   B.   Rodman^  for  defendant  (appellant). 

Avery,  J. :  A  convevance  of  land  at  common  law  was 
deemed,  unless  a  contrary  intent  was  expressed  in  the 
deed,  to  relate  to  the  date  of  its  execution,  and  hence  in 
construing  the  Statute  of  Wills  (which  contained  the 
words  *'  having  an  estate  of  inheritance")  the  courts  decided 
that  devises,  being  a  species  of  conveyance,  only  land  to 
which  the  devisor  had  title  at  the  date  of  the  execution  of 
the  instrument,  not  land  acquired  between  that  time  and 
hie  death,  passed  by  a  general  disposition  of  all  of  his  land. 
2  Blk.,  p.  378.  A  person  may  convey  the  whole  mineral 
interest,  or  only  a  particular  mineral,  or  the  whole  of  the 
timber,  or  only  certain  trees  designated  by  dimensions  or 
species,  or  by  .both,  and  in  either  case  such  trees  pass  asful- 
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fill  the  description  at  the  time  of  execntiu^  the  conveyance. 
The  modification  of  the  common  law  principle,  in  so  far  as 
it  relates  to  devises,  in  no  way  affects  its  application  to 
deeds  of  conveyance,  l^pon  this  principle,  as  well  as  upon 
the  reason  of  the  thing,  it  was  held  in  Whitied  v.  Smithy  2 
Jones,  36,  that  an  exception  in  a  deed  of  '*  all  the  ])ine 
timber  that  will  square  one  foot''  embraced  only  such  tim- 
ber as  had  attained  the  size  specified  at  the  time.  An 
exception  in  a  deed  of  a  part  of  the  thing  granted  must  be 
described  with  the  same  certain tv  as  the  subiect-matter  of 
the  conveyance,  and  hence  the  rules  for  ascertaining  what 
is  excepted  must  be  the  same  as  those  for  determining  what 
passes  by  the  deed. 

The  convevance  contained  no  language  which  evinced  a 
purpose  to  take  tlie  instrument  out  of  the  general  rule. 
One  may  convey  something  that  has  no  potential  existence, 
subject  to  such  restrictions  as  are  imposed  by  public  polic}-, 
provided,  always,  he  expresses  with  suflicient  clearness  his 
intent  to  do  so.  Williams  v.  Chapman^  118  N.  C,  943; 
Brown  v.  Dail^  1 17  N.  C,  41 ;  Loftin  v.  Hinen^  107  N.  C, 
3G0.  The  deed  might  have  been  so  drawn  as  to  pa-s  all 
trees  that  would  attain  the  size  mentioned  within  a  reason- 
able, though  not  for  an  indefinite  period,  but  the  terms  of 
the  deed  cover  none  that  did  not  fill  the  description  at  its 
date,  and  no  others  passed.     TtobiuHon  v.  Gee^  4  Ired.,  186. 

For  the  reasons  given  the  judgment  of  the  court  below 
is  affirmed. 

Affirmed. 
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JOSEPH  D.  KEATON  v.  G.  B.  JONES. 

Heceipt — Acknowledgment    of  Money  Paid — Contract — 

Parol  Evidence. 

1.  A  receipt  in  full,  when  it  is  only  an  acknowledprment  of  money 

paid  and  does  not  constitute  a  contract  in  itself,  is  only 
prima  facie  conclusive,  and  the  recited  fact  may  be  contra- 
dicted by  parol  testimony. 

2.  A  memorandum  si^ed  by  the  parties  to  a  transaction  and  stat- 

ing '*  this  is  to  show  that  J.  &  Co.  and  J.  D.  K.  have  this  day 
settled  all  accounts  standing:  between  them  to  date  and  all 
square,  except  the  balance  of  $800  as  dealing  with  and 
through  8.  &  Son,  for  which  amount  we  hold  both  responsi- 
ble,"**  is  not  a  contract,  but  only  evidence  of  a  settlement,  and 
subject  to  be  explained  by  parol  proof. 

Civil  action,  tried  before  Robinson^  J.^  and  a  jiirj',  at 
Spring  Term,  1896,  of  PeriU-imans  Superior  Court.  Th.e 
factfc  appear  in  the  opinion  of  the  Chief  Justice.  His 
Honor  on  the  trial  charged  the  jury  that  if  they  stiould 
find  that  there  were  sunken  logs,  and  that  they  were  not 
taken  into  consideration  at  the  time  of  settlement  between 
the  plaintiff  and  defendants,  then  plaintiff*  could  go  behind 
the  receipt  and  would  be  entitled  to  recover  whatever 
anion  lit  the  jury  found  to  be  the  value  of  the  lost  logs  at 
the  contract  price.  Defendants  exce)>ted  and  appealed 
from  the  judgment  rendered  on  the  verdict  for  the 
plaintiff. 

Messrs.   W.  M,  Bond  and  R.  C.  Strong^  for  plaintiff. 
Mr.  E.  F.  Aydleit^  for  defendants  (appellants). 

Faircloth,  C.  J. :  The  contract  alleged  in  the  first  article 
of  the  complaint  and  admitted  by  the  answer  was  "that 
on  or  about  the day   of  February,   1893,   defendants 
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agreed  and  contracted  with  plaintiff  to  buy  from  him,  at 
five  dollars  and  fifty  cents  per  thousand,  all  the  logs  which 
he  would  cut  and  put  in  tug-boat  water  in  Perquimans 
River  during  the  year  1893.  That  plaintiff  was  to  inform 
defendants  when  the  logs  were  put  in  water,  according  to 
agreement,  and  defendants  were  at  once  to  send  rafting 
gear,  measure  said  logs,  receive  them  and  pay  plaintiff  for 
them."  Several  rafts  were  received  and  paid  for.  One 
raft  or  lot  was  put  in  the  water  according  to  contract,  but 
for  want  of  rafting  gear  was  lost. 

On  January  20,  1894,  defendants  wrote  to  plaintiff  *' to 
come  to  Elizabeth  City  to  settle  for  last  raft  received  by 
defendants  from  him."  The  parties  met  accordingly  at 
Elizabeth  City,  and  the  following  writing  marked  "  A  "  was 
signed  by  each  party  :  ''  This  is  to  show  that  Jones  &  Co. 
and  J.  D.  Keaton  have  this  day  settled  all  accounts  stand- 
ing between  them  to  date,  and  all  square,  except  the  bal- 
ance of  $302.54  as  dealing  with  and  through  Speight  & 
Son,  for  which  amount  we  hold  both  responsible  (Speight 
&  Son  and  J.  D.  Keaton)."  The  evidence  of  both  parties 
shows  that  the  *'  lost"  logs  were  not  considered  nor  paid 
for  in  said  settlement,  and  for  their  value  this  action  was 
brought. 

His  Honor  told  the  jury  that  if  the  parties  had  a  settle- 
ment of  all  their  matters  the  plaintifi*  could  not  recover; 
also,  that  if  the  sunken  logs  were  not  taken  into  consider- 
ation, then  "  plaintiff  could  go  behind  the  receipt  "and 
recover  whatever  amount  they  found  to  be  the  value  by 
the  contract  price  of  the  lost  logs.  Defendants  excepted 
and  appealed. 

The  defendants  insist  that  the  writing  marked  "  A"  is 
conclusive,  and  that  parol  evidence  cannot  be  heard  iu 
support  of  plaintifTs  claim  unless  fraud  or  mistake  be 
alleged  and  proved.     This  is  a  misconception.     When  the 
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writing  is  the  contract  as  well  as  a  receipt,  then  it  is  con- 
clusive except  for  fraud  or  mistake  shown,  but  when  the 
writing  is  only  an  acknowledgment  of  payment  or  deliv- 
ery it  is  o\\\y prima  facie  conclusive,  and  the  fact  recited 
may  be  contradicted  by  oral  testimony.  This  rule  is  laid 
down  in  1  Greenleaf  Ev.,  Sec.  305.  The  same  was  held 
by  this  Court  in  Reid  v.  Reid^  2  Dev.,  247,  and  several 
subsequent  cases,  notably  that  of  Harper  v.  Dail^  92 
N.  C,  394. 

The  writincr  marked  "  A  "  and  relied  on  bv  defendants 
does  not  profess  on  its  face  to  be  a  contract,  nor  does  it 
recite  the  material  parts  of  the  contract,  made  about  a  year 
before,  as  it  is  admitted  in  the  pleadings.  It  is  only  evi- 
dence of  a  settlement  had,  and  was  subject  to  be  explained 
by  parol  proof. 

The  charge  of  the  court  was  agreeable  to  the  uniform 
decisions  in  this  State,  and  the  judgment  is  affirmed. 

Affirmed. 
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J.  C.  MEEKINS,  Sr.,  v.  A.  G.  WALKER. 

Agricultural  Lien — lieqtiisites — Form  of^  Immaterial — 
Trial  —  Evidence  —  Written  Contract  Explained  hy 
Parol  Testim^ony. 

1.  To  create  aa  a'^ricultural  lieQ  no  particular  form  of  agreement 

i6  required.  If  the  requisites  prescribed  by  the  statute  are 
embodied  in  the  agreement,  and  the  intent  of  the  parties  to 
create  the  lien  is  apparent,  the  agreement  will  be  upheld  as 
a  valid  agricultural  lien  though  it  be  in  the  form  of  a  chattel 
mortgage. 

2.  Where  an  instrument  intended  to  operate  as  an  agricultural 

lien  contains,  on  its  face,  the  statutory  requisites,  except  that 
it  does  not  show  that  the  money  or  supplies  were  furnished 
after  the  agreement,  it  is  competent  to  show,  de  hovs  such 
instrument,  that  the  supplies  were  furnished  after  the 
making  of  the  agreement. 

3.  Where  an  instrument  intended  as  an  agricultural  lien  contains, 

on  its  face,  the  statutory  requisites,  excei)t  that  it  does  not 
show  whether  the  advances  were  made  before  or  after  the 
agreement,  evidence  to  show  that  the  furnishing  was  subse- 
quent TO  the  execution  of  the  lien  would  not  contradiot  the 
written  instrument. 

Civil  Acrnox,  tried  at  Spring  Term,  1S1>6,  of  Tyrrell 
yn])erior  Court,  before  Rohimson^  J.^  and  a  jury,  on  appeal 
from  a  judgment  of  a  Justice  of  the  Peace.  There  was  a 
verdict  for  the  defendant,  and  from  the  judgment  thereon 
})laintift*  appealed.  The  facts  appear  in  the  opinion  of 
Montgomery,  J. 

Messrs.  Pruden^Vann  dr  Pruden  and  IT".  J.  Griffin,  for 
plaintiff  (appellant). 

Messrs.  Blount  cfc  Fleiaing^  for  defendant. 

Montgomery,  J. :  On  the  loth  of  March,  IS1^4,  David 
Alexander  executed  a  paper  writing  to  the   plaintiff',  wlio 
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had  it  registered  ten  days  afterwards,  in  the  following 
words  and  figures  :  "  I,  David  Alexander,  of  the  Coiinty 
of  Tyrrell,  am  indebted  to  J.  C.  Meekins,  Sr.,  of  said 
county  in  the  sum  of  5^^250,  for  which  he  holds  my  note,  to 
be  due  on  the  1st  of  December,  1894,  (said  note  having  been 
given  for  money  and  fertilizers  to  enable  said  Alexander 
to  cultivate  a  crop  this  year,  1894,  on  the  lands  on  which 
he  lives,  in  Tyrrell  county,)  and  to  secure  the  payment  of 
the  same  I  do  hereby  convey  to  said  Meekins  these  arti- 
eles  of  personal  property,  to-wit :  All  the  crop  of  cotton 
or  corn  that  1  may  cultivate  or  cause  to  be  cultivated  this 
year,  1894,  on  the  lands  in  which  I  live,  in  said  county, 
Seuppernong  Township,  which  land  is  known  as  the  Ed. 
Davenport  land,  commonly  known  as  the  "  Woodlawn 
Farm,''  and  adjoining  the  lands  of  Alfred  Alexander, 
Andrew  Bateman,  and  others,  about  lOO  acres  of  said  crop, 
all  of  which  crops  are  not  otherwise  incumbered. 

"  Bnt  on  this  special  trust:  That  if  I  fail  to  pay  said 
debt  and  interest  on  or  before  the  first  day  of  December, 
1894,  then  he  may  sell  said  property  for  cash,  first  adver- 
tising the  same  for  twenty  days  at  the  court  house,  and  two 
other  public  places  in  said  county,  naming  the  time  and 
place  of  sale,  and  a])plying  the  proceeds  of  such  sale  to 
the  discharge  of  said  debt  and  interest  on  the  same;  and 
should  there  be  a  surplus  of  such  sales  in  his  hands  after 
paying  said  debt,  he  shall  apply  the  same  to  the  credit  of 
a  note  he  holds  against  me,  which  note  was  made  to  A.  (t. 
Walker,  and  by  him  assigned  to  said  Meekins. 

'•  Given  under  my  hand  and  seal,  this  lUth  day  March, 
1894. 

"David  Alexander.     [Seal.]'' 

Three  months  after  the  execution  of  that  instrument 
Alexander  executed  to  the  defendants  an  agricultural  lien 
upon   the   same  crops  conveyed  iu  the  paper  writing  exe- 
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ciited  by  Alexander  io  the  plaintiff.  The  defendant  took 
into  his  possession  and  converted  a  part  of  the  crop,  and 
this  action  was  brought  by  the  plaintiff  to  recover  the 
value  of  the  same,  the  plaintifl^*  alleging  that  he  is  entitled 
to  it  under  his  lien.  The  recovery  is  resisted  by  the 
defendant  on  the  ground  that  his  (defendant's)  hen  is  the 
superior  one.  The  (juestion  then  is,  can  the  instrument 
under  which  the  plaintiflf  claims  be  upheld  as  an  agricul- 
tural lien  under  Section  1799  of  The  Code  f  If  it  can  be, 
then  the  plaitJtiff  ought  to  recover;  if  not,  he  cannot.  It 
is  contended  ])y  the  defendant  that  the  form  of  the  instru- 
ment is  that  of  a  chattel  mortgage  with  a  power  of  sale, 
and  tliat  therefore  no  statutory  agricultural  lien  arises,  or 
was  intended  by  the  parties  thereto.  Such,  indeed,  is  the 
form  of  the  paper  writing,  but  words  are  used  therein 
which  show  a  purpose  to  give  effect  to  the  statute,  to-wit, 
''(said  note  having  been  given  for  money  and  fertilizers  to 
enable  said  Alexander  to  cultivate  a  crop  this  year,  1894, 
on  the  lands  on  which  he  lives  in  Tyrrell  county)."'  And 
this  Court  has  said  in  Toicnsend  v.  AfcKinnon^  98  N.  C, 
103,  that  ''  no  particular  form  of  airreement  is  prescribed 
whereby  the  lien  is  created  ;  when,  therefore,  it  embodies 
the  requisites  prescribed,  and  the  intent  of  the  parties  to 
create  the  lien  contemplated  by  the  statute  is  clear,  what- 
ever the  form,  the  lien  at  once  arises.  In  such  cases  the 
agreement,  though  it  have  the  form  of  a  chattel  mortgage, 
must  be  so  treated  as  to  effectuate  the  intent  of  the  parties, 
and,  in  connection  with  and  under  the  statute,  the  latter 
becomes  a  part  of  it,  directs  the  intent,  and  gives  charac- 
ter to  the  lien."  The  requisites  prescribed  to  create  the 
lien  are:  1.  That  the  a^^vances  must  be  in  money  or  sup- 
plies; 2.  To  the  person  engaged  or  about  to  engage  in  the 
cultivation  of  the  soil;  3.  After  the  agreement  is  made; 
4.   To  be  expended  in  the   cultivation    of  the   crop   made 
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during  that  year;  5.  And  the  lien  must  be  on  the  crop  of 
that  3'ear.  Clark  v.  Farrar^  74  N.  C,  686.  In  addition, 
the  amount  to  be  advanced  is  to  be  set  out  in  the  agree- 
ment, which  was  done  in  this  case.  The  instrument  itself 
shows  on  its  face  that  the  requisites  have  been  complied 
with,  except  that  it  is  not  stated  therein  that  the  supplies 
were  furnished  after  the  agreement  was  made.  The  plaint- 
iff offered  to  show  this  by  witnesses,  but  the  court  refused 
the  testimony,  and  the  plaintiff  excepted.  The  exception 
is  sustained.  The  statute  does  not  require  that  the  agree- 
ment should  state  that  the  supplies  were  furnished  after 
the  agreement  had  been  made.  And  it  is  competent  to 
show  that  fact  by  proof  de  hors,  Reese  v  Cole^  93 
N.  C,  90. 

The  instrument  recites  that  the  note  was  given  for  sup- 
plies ''  to  make  a  crop,"  without  stating  whether  they  had 
already  been  furnished  or  were  to  be  thereafter  furnished, 
(and  from  the  date  the  latter  is  probable,)  and  hence 
the  evidence  to  show  the  furnishing  after  the  lien  was  exe- 
cuted would  not  contradict  the  written  instrument. 

New  Trial. 


119—4 


50  IN  THE  SrPKEME  COURT.  [119 


Blount  v.  Simmoxs. 


STATE  on  the  relation  of  J.  H.  BLOUNT,  Solicitor,  v.  W.  8.  SIM- 
MONS AND  COMMISSIONERS  OF  PAMLICO  COUNTY. 

Cofils — Liability  of  State — Judgviejit  Against  State, 

Upon  the  failure  of  the  litigation,  the  State  is,  under  Section  536  of 
The  Code,  liable  for  the  costs  of  an  action  authorized  by  Act 
of  the  (Teueral  Assembly  and  prosecuted  in  its  name  by  the 
Solicitor,  and  judgment  may  be  rendered  in  such  action 
against  the  State  for  such  costs.  Query ^  as  to  how  the  judg- 
ment will  be  satisfied. 

This  is  an  action  by  the  State  on  tlie  relation  of  the 
Solicitor  of  the  district  to  vacate  an  oyster-bed  entry  under 
the  Acts  of  1893,  Chai>ter  287,  Section  4,  pending  in 
Pamlico    Superior  Court. 

At  Fall  Term,  1894,  upon  the  hearing,  tlie  court  l)eing 
of  o]>inion,  on  the  authority  of  State  v.  Spencer^  114  N.  C, 
770,  that  the  plaintiff  was  not  entitled  to  recover,  the 
))laintiff  submitted  to  a  non-suit,  and  on  its  motion  judg- 
ment was  entered  against  the  County  of  Pamlico  for  the 
costs  of  the  action.  From  said  judgment  the  County  of 
l^amlico  (having  been  made  a  party  for  that  purpose) 
appealed  to  the  Supreme  Court,  and  on  appeal  said  judg- 
ment was  reversed  as  to  taxing  the  costs  against  Pamlico 
county.  State  on  relation  Blount  v.  ShmnotiSy  118  N.  C, 
9.  On  the  hearing  upon  the  certificate  of  the  clerk  of  the 
Supreme  Court  at  Spring  Term,  1896,  of  Pamlico  superior 
court,  his  Honor,  Judge  Robinmn^  on  motion  of  counsel  for 
defendants  and  the  officers  of  the  court,  rendered  the  fol- 
lowing judgment,  to-wit : 

"  The  Supreme  Court  having  adjudged  that  so  much  of 
the  judgment  heretofore  rendered  as  taxed  the  costs  against 
the  County  of  Pamlico  was  erroneous,  it  is,  thereupon,  on 
motion  of  Simmons  ife  Ward,  attorneys  for  the  officers  of 
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the  court  and  the  defendants,  adjudged  that  the  County  of 
Pamlico  is  not  liable  for  the  costs;  and  further,  that  the 
State  of  North  Carolina  do  pay  tlie  costs  of  this  action,  to 
be  taxed  by  the  clerk,  and  that  tlie  clerk's  office  do  recover 
of  the  State  f  North  Carolina  the  costs.  It  is  further 
ordered  that  W.  J.  Leary,  present  Solicitor,  be  added  as  a 
relator.'' 

Plaintiff  excepted  to  the  judgment,  and  appeale<l,  assign- 
ing as  error  the  part  of  said  judgment  that  taxes  the  State  of 
North  Carolina  with  the  costs. 

The  Attorney  General^  for  plaintiff  (appellant). 
Menftrs.  Simmons  and    Ward^  for  defendants. 

Faircloth,  C.  J. :  This  action  was  authorized  bv  the 
Acts  1893,  Ch.  287,  Sec.  4.  It  has  been  held  that  the 
defendant  is  not  liable  for  the  cost  consequent  upon  the 
failure  of  the  action.  Blount  v.  Simm^ons^  118  N.  C,  9. 
His  Honor  below  entered  judgment  against  the  State  for 
the  costs  of  the  action,  and  the  State  has  appealed.  Is  the 
State  liable  for  tlie  costs  of  its  own  action  unsuccessfully 
prosecuted  i 

It  is  ur<^ed  that  no  citizen  can  maintain  an  action  atcain-t 
the  Stare,  and  that  is  true.     Battle  v,  Thompnon^  65  N.  (\, 
406.      But  this  is  not  an  action  against  the  State  ;  it  is  an 
action  hy  the  State,  and  the  State  has  declared  by  its  own 
legislation  that  iti  such  cases  it    shall  be  liable  for  costs  to 

t. 

the  same  extent  as  private  parties.  6We,  Sec.  586.  The 
Attorney  General  insists  that  the  State  cannot  be  sued  in 
any  case,  by  reason  of  its  sovereign  character,  and  because 
the  Constitution,  Art.  IV.,  Sec.  9,  provides  a  remedy. 
That  article  is  a  relaxation  of  the  rule  that  the  State  cannot 
be  sned,  and  enables  the  citizen  to  obtain  the  opinion  of 
the  Supreme  Court  as  a  recommendation  to  the  legislature 
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and  no  more.  The  application  to  the  Court  cannot  result 
in  a  judgment  for  the  claim  of  the  citizen.  The  costs  in 
this  cahc  are  not  strictly  a  claim  against  the  State,  as  con- 
teniplated  by  Article  IV.,  Sec.  9,  but  only  an  incident  of 
an  artion  by  the  State  for  which  itsaa:enthas  assumed  that 
it  will  be  liable  to  the  same  extent  as  private  parties.  We 
find  nothing  in  the  Constitution  depriving  the  Legislature 
of  power  to  enact,  Code^  Sec.  536,  and  we  do  not  think  it 
will  impair  the  sovereign  character  of  the  State  to  meet  its 
just  liabilities,  whether  in  the  form  of  costs  or  otherwise. 

How   the  judgment  will  be  satisfied   is  a  question   not 
now  before  us.  Affirmed. 


WILLIAM  H.  HUGHES  v.  W.  W.  LONG. 

Void  Probate — Certificate  of  Clerk — Notary  Public  Act- 
ing  After  Kvpiration  of  Term — Officer  De  Jure  and 
Do  Facto — Prettuviption — Rebutting  Evidence, 

1.  The  adjudicatiou  by  the  (^lerk  of  the  Superior  Court  that  a  cer- 
tlHcate  of  i)robate  jh  correct  and  suflflcleiit  is  presumptively 
true,  but  such  presumption  may  be  rebutted  by  competent 
evidence. 

3.  ActH  of  iif  facto  officers,  who  exercise  their  office  for  a  consider- 
able length  of  time,  are  as  effectual  when  they  concern  the 
rights  of  third  persons  or  the  public  as  if  they  were  officers 
de  Jure,  but  to  constitute  one  an  officer  de  facto  there  mast 
be  an  actual  exercise  of  the  office  and  acquiescence  of  the 
public  authorities  lon^  enougrh  to  cause,  in  the  mind  of  the 
citl/.iMi,  a  strong:  presumption  that  the  officer  was  duly 
appointed. 
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8.  When  it  appears  or  is  admitted  that  an  act  was  not  done  by  an 
officer  de  Jure,  it  is  incumbent  upon  the  party  relying  upon 
the  validity  of  his  acts  to  show  that  he  was  an  officer  de 
facto. 

4.  Where,  in  the  trial  of  an  action,  the  probate  of  an  instrument 
became  material,  it  appeared  that  it  was  taken  by  one  who 
had  formerly  been  a  notary  public,  but  whose  commission 
had  expired  two  years  before,  and  there  was  no  proof  that 
he  had  at  any  other  time  during  that  period  exercised  the 
office,  or  that  he  was  recognized  as  such  an  official  in  the 
community  in  which  he  lived ;  Held^  That  the  probate  was 
void  and  the  certificate  of  the  clerk  adjudicating  its  correct- 
ness and  the  order  of  registration  were  invalid. 

Civil  action,  for  the  foreclosure  of  a  mortgage,  tried 
before  Robinson^  «/.,  at  September  Term,  1896,  of  Warren 
Superior  Court,  a  jnry  trial  beiug  waived.  The  pertinent 
facts  appear  in  the  opinion  of  Chief  Justice  Faircloth. 
His  Honor  held  that  the  probate  of  the  mortgage  upon 
which  the  plaintiff  relied  was  void,  and  that  the  instrn- 
nieiit  had  not  been  legally  admitted  to  registration.  There 
was  judgment  for  defendant  Richardson,  and  plaintiflF 
appealed. 

Messrs.  Cook  and  Green^  for  plaintiff  (appellant). 
Messrs.  B.  M.  Gatlivg  and    R.  O.  Burton^  for  defend- 
ant Richardson. 

Faircloth,  C.  J. :  The  plaintiff  instituted  this  action  to 
foreclose  a  mortgage  executed  to  him  by  W.  W.  Long,  on 
January  21,  1891,  conveying  a  piece  of  land  *'  known  as  a 
part  of  the  Tom  Thompson  Alston  tract,"  containing  613 
acres,  and  described  by  the  adjacent  lands  of  other  parties. 
This  deed  purports  to  have  been  registered  in  Warren 
County  on  January  21,  1891. 

On  February  20,  1890,  said  Long  had  executed  to  A.  R. 
Shattuck  a  deed  of  trust  to  secure  the  British  and  Ameri- 
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can  Mortgage  Co.,  including  "  all  those  tracts  or  parcels  of 
land  lying  in  one  body  in  the  Counties  of  Warren  and 
Halifax  of  which  the  late  Samuel  A.  Williams  was  seized 
and  possessed  at  the  time  of  his  death,"  bounded  by  the 
adjacent  lands  of  other  parties,  containing  7,000  acres  more 
or  less.  This  deed  was  duly  registered  in  Warren  County 
September  18,  1890. 

This  deed  of  trust,  being  of  prior  date  and  registration, 
would  have  precedence,  provided  it  einbraced  the  land 
conveyed  in  the  mortgage  deed  to  the  j)laintiff. 

In  an  action  to  which  the  plaintiff  was  not  a  party,  to 
foreclose  the  said  trust  deed,  a  sale  was  ordered  and  the 
lands  were  sold  in  parcels,  and  one  piece  containing  1,344 
acres  was  sold  and  purchased  by  the  defendant,  A.  L. 
Richardson,  and  deed  made  accordiniirlv.  It  was  admitted 
on  the  trial  that  the  land  in  controversv  was  owned  by 
Samuel  A.  Williams  at  his  death,  and  by  W.  W.  Long  at 
the  date  of  the  deed  of  trust.  Section  16  of  the  answer 
avers  that  the  lands  claimed  by  the  plaintiff  are  apart  of 
the  said  1,344  acre  tract.  At  the  trial  a  jury  trial  was  waived 
and  the  court  was  permitted  to  find  the  facts,  and  his 
Honor,  among  his  findings  of  fact,  finds  that  said  Section  16 
of  the  answer  is  true,  and  adjudged  that  the  defendant 
Richardson  is  the  owner  of  the  land  in  controversy.  The 
defendant  further  contends  that  the  i)laintift"s  mortgage 
deed  has  never  been  registered.  The  facts  appearing  in 
the  record  are  as  follows:  The  probate  was  taken  before 
Douglass  Williams  on  January  28,  1^91,  who  was  appoint- 
ed a  notary  public  on  February  8,  1887.  His  commission 
expired  on  February  8,  1889.  On  said  probate  the  clerk 
of  the  Superior  Court  passed  as  follows:  ''State  of  North 
Carolina,  Warren  County — The  foregoing  certificate  of 
Douglass  Williams,  a  notary  public  of  Warren  county,  is 
adjudged  to  be  correct  and  sufiicient.     Let  the  instrument 
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with  the  certificate  be  registered."  Under  the  maxim 
omnia pre^umunter  bene  gesia^  &e.,  which  means  that  where 
the  otficer  has  power  by  law  to  decide  a  question  the 
decision  is  to  be  taken  as  true,  and  every  presumption  is 
to  be  made  in  support  of  it,  unless  rebutted  by  proper 
proof,  so  that  the  question  of  the  validity  of  the  certificate 
is  left  open,  and  where  tliere  is  a  want  of  authority  the 
above  maxim  does  not  apply,  and  the  absence  of  authority 
or  jurisdiction  may  be  shown  aliunde^  as  it  would  be 
strange  if  a  usurpation  of  authority  could  not  be  met  by 
proof. 

It  is  conceded  in  the  case  before  us  that  Douglass  Will- 
iams, at  the  time  he  took  the  probate  of  the  deed  in  ques- 
tion, was  not  an  officer  de  jure.  Was  he  an  ofticer  de  facto  f 
The  acts  o\'  de  facto  officers,  acting  openly  and  notoriously 
in  the  exercise  of  the  office  for  a  considerable  length  of 
time,  must  be  held  as  effectual  when  they  concern  the 
rights  of  third  persons  or  the  public  as  if  they  were  the 
actii  of  rightful  officers.  Gilliam  v.  Reddick^  4  Ired.,  J568. 
There  inav  be  some  doubt  in  different  cases  what  shall 
constitute  an  officer  de  facto.  The  mere  assumption  of 
the  office  by  performing  one  or  several  acts,  without  any 
recognition  of  the  appointing  power  or  the  public,  may 
not  be  sufficient.  There  must  be  an  exercise  of  the  office 
and  at'quiescence  of  the  public  authorities  long  enough  to 
raise  in  the  mind  of  the  citizen  a  strong  presumption  that 
he  was  duly  appointed,  so  that  he  might  be  compelled  to 
attend  to  the  citizen's  business  and  require  submission  to 
his  authority  as  an  ofticer.  Burke  v.  Elliott^  4  Ired.,  ^555  ; 
State  V.  Lewis,  \^)1  N.  C,  967. 

On  the  trial,  when  the  probate  of  an  instrument  becomes 
material,  it  may  be  shown  or  disproved  by  competent  evi- 
dence, and  the  presumption  arising  from  tlie  clerk's  decis- 
ion that  ^'  the  certificate  is  correct  and  sufficient"  mav   in 
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this  way  be  rebutted,  and  when  it  appears  or  is  admitted 
that  the  act  was  not  done  by  an  officer  de  jurCy  it  is  then 
inennibent  on  the  party  offering  the  instrument  to  show 
that  he  was  an  officer  de  facto.  In  the  present  case,  there 
is  no  proof  nor  any  attempt  to  prove  that  Douglass  Will- 
iams, for  a  period  of  nearly  two  years  after  his  commis- 
sion expired,  attempted  any  act  as  a  notary  public  until  in 
the  present  case,  nor  does  it  appear  in  any  manner  that  he 
was  recognized  in  the  community  in  which  he  lived  as  such 
an  official. 

There  are  other  exceptions  in  tlie  record  and  other 
questions  argued  betbre  ns,  but  we  need  not  consider  them, 
as  what  we  have  said  disposes  of  the  appeal. 

Affirmed. 


J.  H.  CRABTREE,  et  al.  v.  C.  J.  SCHEELKY,  et  al. 

Appeal —  Practice —  Consent  Orders. 

1.  Fin  clings  of  fact  as  to  whether  laud  sold  at  judicial  H'^le  brought 

a  full  and  fair  price  are  not  reviewable  on  appeal. 

2.  A  consent  order  that  judgment  of  confirmation  of  a  judicial 

sale  may  be  entered  up  in  vacation,  and  outside  the  county 
where  the  action  is  pending,  is  valid,  as  also  an  agreement 
that  motion  for  Buch  confirmation  may  be  made  and  heard 
before  either  the  resident  or  riding  judge  of  the  district,  at 
any  time  or  place,  either  within  or  without  the  di^trict,  upon 
certain  notice  of  the  time,  place  and  judge  ;  and  a  decree 
entered  accordingly  is  legal  and  valid. 

3.  Consent  ordere",  waiving  objection  to  venue,  when  a  court  has 

general  jurisdiction  of  the  subject-matter,  are  valid,  inde- 
pendent of  CA).  33,  Acts  of  1883,  (t^ect.  337  of  T/ie  Code,) 
which  provides  expressly  that  such  orders  may  be  mnde  as 
to  injunctions. 
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Motion,  on  behalf  of  the  plaintiffs,  to  confirm  a  sale  of 
certain  real  estate,  heard  before  Bryan,  resident  Judge  of 
the  Second  Judicial  District,  at  Chambers,  in  Newbern,  on 
the  22nd  day  of  September,  1896,  said  sale  having  been 
made  under  a  judgment  rendered  in  the  action  at  Spring 
Term,  1896,  of  Craven  Superior  Court,  which  contained 
the  following  clause : 

"  And  it  is  further  ordered,  by  consent,  that  in  case  of 
a  sale  the  Commissioner  shall  report  the  same  to  the  res- 
ident judge,  or  tlie  judge  riding  in  the  district,  and  a 
motion  to  confirm  the  said  pale  may  be  made  before  said 
jndge  at  Chamhers,  at  any  point  in  or  out  of  said  district 
and  county  of  Craven,  upon  a  notice  of  ten  (10)  days  to 
the  defendants,  and  upon  the  confirmation  of  said  sale 
or  sales,  and  the  payment  of  the  purchase  money,  the  said 
Commissioner  is  iiereby  authorized,  instructed  and  empow- 
ered to  make  title  to  the  purchaser  or  purchasers  thereof 
for  said  land.  And  the  Commissioner  is  authorized  to 
employ  a  surveyor  to  definitely  lay  off  said  lots." 

The  defendants  resisted  the  motion  for  confirmation  of 
the  sale  upon  the  ground  that  the  price  bid  was  not  a  full 
and  fair  price,  and  oflered  affidavits  to  that  effect,  in  oppo- 
sition to  affidavits  offered  on  behalf  of  the  plaintiffs  to 
the  effect  that  the  price  was  fair,  A:c.  His  Honor  con- 
firmed the  sale,  and  detenciants  excepted  and  appealed., 

Meifsrs.  M.  D.  W.  Stercfison  and  Clark  cfe  Gvion,  for 
plaintiffs. 

Mr.    W,  I).  Mclver,  for  defendants  (appellants). 

Clark,  J.:  The  finding  of  fact  that  the  land  at  the  sale 
under  judicial  decree  brought  a  full  and  fair  price  is  not 
reviewable  on  appeal.  Trull  v.  Rice^  1^2  N.  C,  572; 
Clark's  Code,  (2d  Ed.,)  pp.  567,  56^,  and  Sup]),  to  same, 
p.  S5. 


r*'^ 
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The  coiirCTit  order  that  jiid^inenl  of  eoiifirmation  might 
be  entered  up  in  vaeation  and  ont?ide  the  coiintv  was 
valid,  Skinners'.  Terry,  107  X.  C-  103;  Bank  v.  Gil- 
mer^ lis  N.  C,  ^>0>.  The  iiirther  agreement  that  motion 
for  Jiiich  judgment  might  he  made  either  Indore  the  judge 
riding  the  district  or  the  resident  judge  thereof,  upon 
ten  davK'  notice  of  the  time,  ])lace  and  judge,  was  likewise 
valid.  The  resident  judge  had  general  jurisdiction,  and 
liih  cxercihing  it  in  this  case  wa?  nt»t  a  defect  of  jurisdic- 
tion, which  cannot  be  conferred  bv  consent,  but  an  objec- 
tir>n  to  the  venue,  which  is  waived  unless  objected  to.  The 
jjarties  having  consented  to  the  resident  judge  hearing  the 
motion  cannot  l^e  heard  to  except.  The  Act  of  1S83,  Ch. 
33,  nr^w  l^he  Code^  Sec.  337,  expressly  provides  that  sich 
cons(*rit  orders  mav  be  made  as  to  injunctions,  Hamilton  v. 
Iciird^  112  N.  C,  589;  but  we  take  it  that  consent  orders, 
waiving  objections  to  the  venue,  when  a  court  ii*iS  general 
j\irisdietion  of  the  subject-matter,  are  valid,  independent  of 
that  Htatutc,  and  ai)plicable  in  all  cases.  Practically,  this 
must  often  be  a  convenience  to  suitors  and  counsel  and,  as 
such  course  can  only  be  taken  by  consent,  we  cannot  see 
tiiat  anv  hardship  therefrom  is  likelv  to  arise. 

•/I  u 

No  Error. 
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M.  GOLDBERG  &  SONS,  et  al.  v.    SOLOMON  COHEN,    et  al. 

Action  to  Set  Afiide  Fraudulent  Conveyance — Fraudulent 
Conveyances — Presumption — Relationship  of  Parties  to 
Deed — Badges  of  Fraud — Instructions. 

1.  If  a  traDHactioD  is  secret  and  exclusively  between  near  relations, 

the  law  imposes  upon  an  insolvent  member  of  the  family  who 
disposes  of  his  property  under  such  circumstances  the  burden 
of  rebutting  the  presumption  of  bad  faith. 

2.  Id  tlie  trial  of  an  action  to  set  aside  a  deed  of  assignment  as 

fraudulent  it  was  not  error  to  instruct  the  jury  that  the  pur- 
chase of  a  stock  of  goods  at  an  assignee's  Fale  by  a  brother  of 
the  assignor,  and  the  placing  them  in  the  hands  of  another 
brother  who  was  insolvent,  and  whose  transactions  in  con- 
nection with  the  8tOi!k  of  goods  both  before  and  after  the 
assignment  were  suspicious,  were  badges  of  fraud,  since 
these  circumstances,  together  with  his  near  relationship  to 
all  the  parties,  tended  to  show  the  purchaser's  entrance, 
after  the  assignment,  into  a  conspiracy  which  had  been 
formed  by  other  members  of  the  family,  including  the 
teShignor,  in  contemplation  of  a  fraudulent  assignment  of  the 
property. 

Civil  action,  triced  before  Graham^  «/.,  and  a  jury, 
at  Fehriiary  Term  of  tlie  Superior  Court  of  Cravkn  County, 
for  the  purpose  of  setting  aside  and  declaring  fraudulent 
and  void  a  deed  of  assignment  executed  l)y  the  defendant, 
Sol.  Cohen,  to  defendant,  P.  H.  Pelletier.  The  defend- 
ants, exce|)t  J.  Pizer,  filed  a  joint  answer,  verified  by  Sol. 
Cohen.  The  defendant,  J.  Pizer,  filed  his  separate  answer, 
veritied  January  21,  lSii6. 

The  following  issue  was  submitted  to  the  I'urv  : 

''\A'as  tlie  deed  of  assignment  from  Sol.  Cohen  to  P.  II. 
Pelletier,  assignee,  executed  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  Sol.  Cohen,  as  alleged  in  the 
Complaint  I  "     Answer,  '•  Yes." 
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Upon  the  trial  the  plaintiffs  offered  in  evidence  the 
examination  of  Sol.  Cohen  and  P.  H.  Pelletier  before  the 
clerk  of  the  court,  under  section  580,  etc.,  of  The  Code. 
The  plaintiffs  introduced  evidence  tending  to  show  that 
Sol.  Cohen  was  insolvent,  and  that  he  had  no  property 
except  the  assigned  stock,  which  was  insufficient  to  pay 
the  preferred  creditors;  that  he  had  started  in  business 
only  12  months  before  the  assignment;  that  just  prior  to 
the  assignment  he  had  drawn  numerous  drafts  in  favor  of 
his  creditors,  the  plaintiffs,  upon  himself,  which  drafts 
were  either  never  accepted,  or,  if  accepted,  were  not  paid  ; 
that  while  in  business  he  had  sold  on  a  credit  from  his 
stock  of  goods  large  amounts  to  his  insolvent  mother, 
Eliza  Cohen,  Sr.,  and  his  insolvent  brother,  W.  H.  Cohen, 
aggregating  $6,191.42  ;  that  he  had  made  fraudulent  state- 
ments to  his  creditors  to  obtain  some  of  the  goods;  that 
he  had  purchased  large  quant  ties  of  goods  just  prior  to 
his  assignment,  from  August  15,  1894,  up  to  the  very 
date  of  the  assignment,  to-vvit,  over  ^4,000  worth  of  goods ; 
that  just  prior  to  his  assignment  he  had  also  borrowed  large 
amounts  of  money,  to-wit,  over  $2,500;  that  he  had  on 
hand,  a-cording  to  his  inventory,  on  August  1,  1894, 
$12,500;  and  that  at  the  time  of  his  assignment,  according 
to  the  inventorv  of  his  assif^neo,  he  had  on  hand  onlva  lit- 
tie  over  $6,500  in  merchandise;  that  some  goods  were 
moved  from  his  store  just  ])ri(>r  to  his  assignment,  and 
aftei  his  assignment  and  after  the  sale  of  the  stock  of  goods 
to  Lee  Cohen  by  the  assignee  were  returned  thereto,  in 
broken  pac^kages;  that  T.ee  Cohen,  his  brother,  the  pur- 
chaser (»f  the  stock  from  his  assignee,  P.  H.  Pelletier, 
was  not  in  tlu*  State  of  North  Carolina  at  the  time  of  his 
purcliase,  and  had  nev(»r  been  at  the  store  and  his  place 
of  business  since  his  purchase,  the  stock  being  in  the 
chai'i^e  and  custodv    of  W.  II.  Cohen,  anotlier   brother  of 
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the  assignor,  Sol.  Cohen  ;  tliat  Sol.  Cohen,  Lee  Cohen  and 
W.  H.  Cohen  were  brothers,  and  Eliza  Cohen,  Sr.,  was 
their  mother  ;  and  that  much  evidence  tending  to  pro-^e 
fraud  on  the  part  of  Sol.  Cohen  in  making  the  assignment. 
The  defendants  introduced  no  testimony.  There  was  no 
exception  to  the  evidence.  During  the  argument  of  the 
case  before  the  jury  by  L.  J.  Moore,  one  of  the  attorneys 
for  the  plaintiffs,  he  was  proceeding  to  comment  to  the 
jury  upon  the  failure  of  the  defendants  to  put  the  defend- 
ant, Sol.  Cohen,  in  person,  upon  the  stand  at  the  trial  to 
rebut  the  testimony  of  fraud  in  the  assignment.  The 
defendants'  attorney  interrupted  Mr.  Moore,  recpiesting 
that  the  cturt  require  him  to  desist,  as  the  plaintiffs  had 
introduced  Sol.  Cohen's  written  examination  in  evidence. 
Mr.  Moore  stated  that  while  he  believed  he  had  the  right 
to  comment  upon  Sol.  Cohen's  failure  to  testify  at  the 
trial  orally  in  his  behalf,  to  rebut  the  evidence  of  fraud,  if 
the  attorneys  for  the  defendants  objected  he  would  desist 
from  such  comment,  and  he  did  so  desist. 

No  ruling  of  the  court  was  insisted  upon  by  the  counsel 
on  either  side,  and  no  further  objectior».  and  no  exception 
was  made  by  the  defendant's  counsel  at  any  time. 

The  court  recapitulated  and  arrayed  the  evidence  upon 
each   point    and    explained    the    law    applicable    thereto. 
Among  other  things  the  court  charged  the  jury  that  there 
was  no  evidence  of  fraud  on  the  face  of  the  deed,  and  tliere 
was  no  direct  testimony  to  the  perpetration   of  a  fraud, 
but  the  plaintiffs  claim  to  have  furnished  certain  badges  of 
fraud  from  which   the  jmy  would   be  justified    in   finding 
that  the  deed  of  assignment  was  executed  with   intent  to 
hinder,  delay  and  defraud  plaintifls  and  other  creditors  of 
said  Sol  Cohen. 

A  "badge  of  fraud"  is  a  fact  calculated  to  throw  sus- 
picion on  a   transaction,  and  calling  for  an   explanation. 
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'*  Ba^l;r^«  of  fraud  "  afford  an  inferein-e  fnun  which  the 
jiirv  arc  anthorizM  to  i'oiiirliide  tliat  a  transaction  sur- 
roiirid(>'d  bv  them  i»  fraudulent.  Thev  do  not  of  them- 
r';lve»*  #'on«titnte  the  fraud.  Almost  anv  unusual  and 
•  Uj'jMeioii*  aet  a're<;mpanying  or  relative  to  the  transaction 
may  CMii-titute  a  hndge  of  fraud.  But  it  is  for  you  to  say, 
fi^^t,  whether  tluve  nuspieious  circumstances  or  *'  had^res  of 
fraud  ''  have  been  jiroved.  The  plaintiffs  claim  to  have 
^hown  you  that  during  twelve  months  prior  to  the  deed  of 
a-^Higriment  Sol.  Cohen  sold  im  a  credit  to  his  mother  Eliza, 
who  wah  insrdv(*nt,  a  married  woman  and  not  a  free  trader, 
anci  to  hJH  inpolveiit  brother,  W.  H.  Cohen,  large  quantities 
of  good JH  ;  that  ju^t  prior  to  his  assignment,  Sol  (!!ohen  the 
(h^fendant,  drew  mimerous  drafts  on  himself  and  sent  them 
to  his  variouH  creditors,  which  drafts  were  either  not 
a<'(M«j)ted,  or,  if  accepted,  w^ere  not  paid  when  due  ;  that 
just  prior  to  the  deed  of  assignment  goods  in  unbroken 
])ttckages  were  removed  from  the  store  of  Sol  Cohen  to  a 
store  across  the  street,  and  there  kept  until  after  the 
alleged  sale  by  the  assignee,  Lee  Cohen,  a  brother  of  the 
(l(»fi'n(lant,  and  tlien  returned,  still  unbroken,  to  said  store: 
the  relationship  of  the  |)arties,  one  being  the  mother  and 
tli(»  other  two  brothers  of  the  defendant  Cohen,  and  the 
insolvency  of  all  of  them,  and  that  Lee  Cohen,  who  is 
alleged  to  have  i)urcliased  the  stock  of  goods  from  the 
assignee,  has  not  been  in  the  State,  but  that  the  goods  were 
placed  in  the  ])ossession  of  W.  H.  Cohen,  the  other  insolv- 
ent brother  of  Sol.  Cohen  ;  the  statement  of  defendant 
and  other  creditors  in  August  and  September,  prior  to  his 
assignment,  as  to  his  financial  condition,  alleging  that  he 
wa-^  worth  5fll,0t)()  net  ;  the  large  amount  of  goods  alleged 
to  have  been  on  hand  in  July  and  August,  and  the  amount 
]Mirchased    between    the   time   and   the  date  of  the  assign- 
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meat,  together  with  the  money  alleged  to  have  been  bor- 
rowed shortly  before  the  assign nneiit,  and  th<j  small  amount 
of  goods  on  hand  at  date  of  assignment. 

I  charge  yon  that  if  you  believe  these  circumstances  to 
have  been  proven,  taken  together  with  the  insolvency  of 
the  defendant,  if  you  believe  that,  then  they  are  'badges 
of  fraud  "  from  whicli,  together  with  the  other  evidence  in 
the  ease,  you  njay  infer  the  intent  of  the  defendant  in  exe- 
cuting the  deed  of  assigrnnent.  But  if  you  believe  the 
*'  badges  of  fraud  ''  to  have  been  proven,  still  if  you  believe 
that  at  the  time  of  the  execution  of  the  deed  of  assignment 
the  defendant  did  not  have  the  intent  to  hinder,  delav  or 
defraud  his  creditors,  or  some  of  them,  you  will  answer  the 
issue  **  No.'* 

There  was  a  verdi(^t  for  plaintiffs.  Motion  for  new 
trial  ;  motion  denied  ;  judgment  and  appeal  by  defendants 
who  assign  as  error : 

'  1.  The  Court  permitting  counsel  for  plaintiffs  to  com- 
ment upon  the  failure  of  defendants  to  i)Ut  Sol.  Cohen  upon 
the  stand  as  a  witness. 

"2.  In  charging  the  jury  that  the  alleged  dealings 
between  Sol.  Cohen,  his  mother  and  brothers,  all  being 
insolvent,  was  a  "  badge  of  fraud.'' 

"  3.  In  charging  the  sale  to  his  mother  and  brother,  W. 
H.  Cohen,  on  a  credit,  they  being  insolvent,  of  large 
amounts  of  goods  shortly  before  the  assignment  was  a 
"badge  of  fraud.' 

''4.  In  charging  that  Sol.  Cohen's  drawing  many  drafts 
upon  himself  just  before  his  assignment,  and  sending  them 
to  his  creditors,  and  said  drafts  not  being  accepted  or  ])aid 
when  due  w^as  a  '  badge  of  fraud.' 

"  5.  In  charging  that  Lee  Cohen,  who  is  alleged  to  have 
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purchased  the  goods,  did  not  come  to  this  State,  but  put 
W.  H.  Cohen,  the  other  insolvent  brother,  in  charge  of  the 
goods,  was  a  '  badge  of  fraud."  " 

The  testimony  of  Mr.  Pelletier  was  as  follows  : 

"  I  am  the  assignee  of  Solomon  Cohen.  Took  charge  of 
the  stock  about  ten  minutes  after  the  assignment  was  filed. 
My  inventory  filed  in  tins  Court  shows  exactly  what  the 
consignment  consisted  of.  Began  to  make  sales  of  stock 
ten  days  after  the  registration  of  the  assignment.  I  began 
the  sale  of  stock  on  Saturday  the  29th  day  of  December, 
1804.     I  mean  by  this  the  retailing  of  the  stock  of  goods. 

"On  the  7th  day  of  March,  1895,  I  sold  the  balance  of 
stock  at  public  auciion  after  public  notice  in  the  New 
Beime  Journal,  Lee  Cohen  was  the  purchaser  at  the  price 
of  45  cents  in  the  dollar.  Lee  Cohen,  the  purchaser,  is  the 
brother  of  Solomon  Cohen,  I  think. 

*'  The  sum  total  of  the  amount  received  for  the  goods 
and  accounts  sold  to  Lee  Cohen  on  March  7,  1895,  received 
by  me  as  assignee,  was  $2,697.35,  as  shown  by  my  account 
filed. 

"The  sales  by  retail,  including  the  amounts  collected 
on  account  prior  to  the  sale  in  bulk  to  Lee  Cohen, 
amounted  to  $914.97,  as  shown  by  my  account  current 
filed. 

"  On  the  day  I  commenced  the  saleof  the  goods,  Decem- 
ber 29,  1894,  the  summons  in  this  action  and  a  copy  of 
the  complaint  was  served  on  me.  I  had  notice  of  every- 
thing alleged  in  the  papers. 

'*  I  am  the  attorney,  director,  and  stockholder  in  the 
Farmers  and  Merchants  Bank  of  New  Berne,  N.  C. 

"  I  think  Solonion  Cohen  is  a  cousin  to  Mrs.  M.  E.  Sul- 
tan. Eliza  Cohen,  Sr.,  is  Solomon  Cohen's  mother.  W.  H. 
Cohen  is  his  brother. 

"  I  had  Mr.  Frank  Hyman,  who  was  in  charge  of  the 
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basin  ess  forme,  at  work  collecting  the  accounts  from  Decem- 
ber 29,  1894,  to  March  7,  1895,  when  I  sold  the  stock  to 
Lee  Cohen.  He  collected  altogether  about  50  or  60  dol- 
lars."' 

The  other  testimony  is  immaterial. 

JUr.  C.  R.  Thomas^  for  plaintiffs. 

Messrs.    Clark    <&    Guion^    and     ir.     I),    Mclver^    for 
defendants  (appellants). 

Avery,  J.  :  The  assignment  of  error  npon  which 
counsel  for  defendants  relied  on  the  argument  was 
especially  the  last,  in  the  order  in  which  they  appear  in 
the  statement  of  the  case  on  appeal.  If  the  court  had 
charged  the  jury  that  the  ])urchase  of  tlie  remnant  of  the 
stock  of  goods  at  public  auction,  and  through  an  agent  of 
one  Lee  Cohen,  of  New  York,  the  brother  of  the  assignor, 
and  the  placing  of  another  brother,  W.  H.  Cohen,  in 
charge  of  the  goods  purchased,  considered  apart  from  all 
other  portions  of  the  testimony,  constituted  a  badge  of 
fraud,  such  instruction  would  have  been  clearly  erroneous. 
Banking  Co.  v.  Whitaker^  110  N.  C,  345.  But  circum- 
stances, which  of  themselves  are  not  sufficient  to  arouse 
just  suspicion  of  fraud,  very  frecjuently,  when  considered, 
as  it  is  proper  to  do,  in  their  relation  to  other  portions  of 
the  evidence,  are  calculated  to  challenge  close  scrutiny 
into  the  good  faith  of  a  party  to  an  alleged  frandulent 
transaction.  Thus,  the  sale  of  goods  by  an  assignor  for 
the  benefit  of  creditors  to  an  insolvent  clerk  or  to  a  brother 
who  pays  no  money,  but  gives  his  note,  though  it  does  not 
raise  a  presumption  of  fraud,  and  may  be  consistent  with 
honesty  of  purpose  w^ithout  further  explanation,  is  never- 
theless calculated  to  excite  suspicion,  and  is  therefore 
deemed  a  badge  of  fraud.  Beanley  v.  Bray^  98  N.  C,  2t)6. 
119—5 


P)6  IN  THE   SUPREME  COURT.  [119 


GoLDBERa  r.  Cohen. 


The  sale  by  the  assignor,  Sol.  Cohen,  who  was  then 
insolvent,  during  the  year  preceding  the  assignment  to  his 
mother,  a  married  woman,  who  was  then  incapable  of 
binding  herself  by  contract,  and  to  his  insolvent  brother, 
W.  II.  Cohen,  of  large  quantities  of  the  goods  on  a  credit, 
and  the  removal  of  large  quantities  of  goods  to  a  room 
just  across  the  street  before  assignment,  together  with  the 
bringing  of  the  same  back  to  the  store  after  Lee  Cohen 
had  placed  W.  H.  Cohen  in  charge,  and  in  packages  still 
unbroken,  were  all  circumstances  pregnant  with  suspicion, 
atul,  if  believed  by  the  jury,  invited  scrutiny.  The 
evidence  of  the  near  relationship  of  Lee  Cohen  to  the 
assignor,  and  to  W.  H.  Cohen  and  the  mother,  considered 
in  connection  with  liis  entrusting  the  goods  to  another 
near  relative  of  the  assignor,  who,  after  being  already 
under  6UP}>icion  for  transactions  prior  to  the  assignment, 
sul)scqucntly  covinously  brought  back  goods  which  had 
been  fraudulently  concealed  and  made  them  a  part  of  the 
common  stock  claimed  under  the  purchase  for  his  brother 
Lee,  was  i)ropcrly  called  to  the  attention  of  the  jury  as  a 
badge  of  fraud,  in  the  sense  that  in  the  light  of  the 
surrounding  circumstances  it  gave  stronger  color  to  the 
suspicion  that  overhung  the  conduct  of  the  assignor  and 
his  near  relations,  both  before  and  after  the  assignment. 
True,  the  purchase  by  the  absent  brother,  after  the 
assign inent  was  a  fact  accomplished,  was  of  itself  no 
evidence  of  fraud,  but  liis  entrusting  the  management  of 
the  gt)ods  to  a  brother  whose  previous  conduct  had  been 
suspicious  and  whose  subsequent  management  of  the 
stock  was  covinous,  tended  to  show  that  the  concealed 
goods  were  brought  into  the  store  after,  but  in  pursuance 
of,  a  conspiracy  to  cheat,  entered  into  before  the  assign- 
ment. It  is  not  just  to  the  trial  judge  to  detach  a  part  of 
a  sentence,  or  an   entire  sentence  in   that  portion   of  the 
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charge  eniinieratii)g  the  facts  relied  on  to  show  the  fraud, 
and  insist  that  tlie  jndge  meant,  or  the  jury  nnderstood, 
that  every  single  fact  mentioned  of  itself  constituted  a 
badge  of  fraud.  If  a  transaction  is  secret  and  excluhively 
between  near  relations,  the  law,  under  a  familiar  rule  of 
evidence,  where  the  circumstances  are  known  only  to 
those  parties  present,  imposes  upon  an  insolvent  member 
of  the  family,  disposing  of  his  property  under  such 
eircmnstances,  the  burden  of  rebutting  the  presumption 
of  bad  faith.  Ilelm^  v.  Green^  105  N.  C,  251. 
In  Bank  v.  Bridgers^  114-  IS.  C,  3S8,  the  Court  said  : 
**  The  evidence  of  near  relationship  between  the  par- 
ties to  a  suspicious  transaction  often  constitutes  additional 
evidence  of  fraud  for  the  jury,"  but  was  wot  prima  facie 
evidence  of  fraud.  Bank  v.  Gilmer^  116  N.  C,  684.  While 
Lee  Cohen  was  not  a  party  to  the  assignment,  nor  present 
when  it  was  executed,  yet  his  purchase  of  the  residue  of 
the  stock,  and  turning  it  over  to  an  insolvent  brother 
whose  conduct  was  so  suspicious  before  and  after  the 
execution  of  the  deed,  together  with  his  near  relationship 
to  all  of  the  other  parties,  tended  to  show  his  entrance 
after  the  assignment  into  a  conspiracy  to  defraud  creditors, 
formed  by  other  members  of  the  family,  including  the 
assignor,  in  contemplation  of  making  a  fiaudulent  disposi- 
tion of  the  property. 

While  counsel  did  not  abandon,  he  did  not  insist  upon 
the  other  assignments  of  error.  They  have  been  carefully 
considered,  however,  and  are  all  without  merit.  As  they 
would  have  been  disposed  of  by  a  per  curiam  but  for  the 
exception  already  passed  upon,  it  is  not  necessary  to  discuss 
them  in  detail.  In  defendant's  appeal  the  judgment  is 
affirmed. 

Affirmed. 
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N.  GOLDBERG   &   SON,   et  al.    v,    SOLOMON  COHEN,  et  al. 

Action  to  Set  Aside  Fraudxdent  Assignment — Creditor's 
Bill — Parties  Defendant  Becoming  Plaintiffs  Enti- 
tled to  Share  Fruits  of  Recovery. 

1.  A  creditor  who  is  made  a  defendant  in  a  creditor's  bill  to  set 

aside  a  common  debtor^s  deed  of  assignment  as  fraudulent 
may  become  a  plaintiff  by  conforming  to  the  usual  require- 
ments, and,  by  concurring  in  and  actively  aiding  the  estab- 
lishment of  the  allegations  of  the  complaint,  becomes  enti- 
tled to  share  in  the  fruits  of  the  recovery.  (Hancock  v. 
Wootenj  107  N.  C,  9,  distinguished.) 

2.  Where,  in  a  suit  begun  in  December,  1894,  by  creditors  to  set 

aside  a  deed  of  assignment  as  fraudulent,  P.,  a  preferred 
creditor  in  the  deed,  was  made  a  party  defendant  in  1895, 
after  having  himself  begun  an  independent  action  attacking 
the  deed  as  fraudulent,  and  filed  an  aij8werinl896,  in  which 
he  disclaimed  any  purpose  to  clf«im  under  the  deed  and  con- 
curred in  the  allegations  of  the  complaint,  except  such  as 
assailed  the  bona  fides  oi  his  debt,  and  was  allowed  to  become 
a  plaintiflf  as  other  creditors  who  had  come  in  after  the  com- 
mencement of  the  action,  and  thereupon  the  plaintiffs  with- 
drew their  attack  upon  P.'s  debt  and  accepted  his  active  par- 
ticipation in  the  prosecution  of  the  suit,  in  which  the  only 
issue  related  to  the  fraudulent  character  of  the  deed ;  T/e/d, 
that  P.  was  entitled  to  be  treated  as  a  party  plaintiff  and  to 
share  pro  rata  in  the  recovery  upon  setting  aside  the  deed. 

Tills  was  a  civil  action,  in  the  nature  of  a  general  credi- 
tor's bill,  tried  before  Grakam^  e/.,  and  a  jury,  at  Feb- 
ruary  Term,  1896,  of  Cravkn  Superior  Court. 

The  summons  was  issued  December  21),  1894,  returnable 
to  February  Term,  1895,  and  complaint  was  filed  at  date 
of  issuing  summons  ;  Jacob  Pizer  was  made  party  defend- 
ant in  said  summons  and  complaint,  but  service  was  not 
then  made  upon  him.  At  February  Term  alias  summons^ 
and  at  May  Term,  \^*^b^  j)lu)'ies  summons  was  issued,  and 
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service  made  by  publication,  and  at  Fall  Term,  1895,  time 
was  allowed  said  Pizer  to  file  answer  as  of  that  term.  At 
February  Term  and  May  Term,  1895,  additional  parties 
plaintiff  were  made  and  an  amended  and  supplemental 
complaint  was  filed.  Jacob  Pizer  is  a  preferred  creditor  in 
the  deed  of  assignment  set  out  in  the  complaint. 

On  August  1,  1895,  said  Pizer  instituted  a  separate 
action  against  defendant  Cohen  to  set  aside  the  deed  of 
assignment  upon  the  grounds  of  fraud. 

At  February  Term,  1896,  said  Pizer  filed  an  answer  in 
this  case,  disclaiming  any  participation  with  Sol.  Cohen  in 
the  fraud  alleged  to  have  been  perpetrated,  and  asking 
that  he  be  made  party  plaintiff  and  allowed  to  assist  in  the 
prosecution  of  this  case  to  set  aside  the  deed  of  assign- 
ment, which  motion  was  allowed,  and  his  counsel  there- 
upon, all  through  the  trial,  sat  with  the  counsel  for  other 
plaintifis  and  rendered  efficient  assistance  in  examination 
of  witnesses  and  the  argument  of  the  case  to  the  court  and 
the  jury.  When  the  trial  was  called  and  pleadings  read  the 
plaintiffs  withdrew  all  allegations  in  their  complaint  rais- 
ing ipsues  with  defendants'  answer,  he  having  withdrawn 
his  denial  of  their  claims,  and  onlv  the  issue  of  fraud  was 
submitted  to  the  jury. 

The  counsel  for  the  plaintiff  stated  that  while  they  had 
no  objection  to  such  assistance  as  the  defendant  Pizer 
might  render,  they  wished  to  give  notice,  before  the  trial, 
that  they  claimed  priority  in  any  recovery  that  might  be 
had,  and  denied  the  right  of  Jacob  Pizer  to  ^hare  jrro  rata 
with  them,  bv  reason  of  the  fact  that  thev  had  made  them- 
selves  parties  and  instituted  their  creditor's  bill  as  aforesaid 
prior  to  the  tiine  that  Pizer  instituted  his  separate  credit- 
or's bill  or  filed  his  answer  in  this  Mction 
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The  court  stated  that  the  question  of  priorities,  being 
one  of  law,  would  be  determined  by  the  court  in  rendering 
judgment. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs; 
plaintiffs  tendered  a  judgment  giving  plaintiffs,  exclusive 
of  Pizer,  a  first  lien  upon  all  money  and  property  described 
in  the  deed  of  assignment  from  Sol.  Cohen  to  P.  H.  Pelle- 
tier,  and  giving  Jacob  Pizer  a  second  lien  upon  the  same, 
wliich  the  court  declined  to  sign,  and  rendered  jndgnient 
permitting  Pizer. to  ^hare pro  rata  with  the  others. 

Plaintiffs  excepted  and  appealed. 

Mr.  C.  R.  Thomas^  for  plaintiffs  (appellants). 

Messrs,  Clark  cfe  Guion  and   W.  D.  M elver ^  for  J.  Pizer. 

Avery,  J.:  This  is  the  appeal  of  the  other  plaintiffs 
from  so  much  of  the  judgujent  as  allows  Jacob  Pizer  to 
sliare  equally  with  the  creditors  wlio  instituted  the  suit. 
Jacob  Pizer  was  preferred  as  a  creditor  «>f  the  second  class 
in  the  deed  of  assignment  which  the  suit  was  brought  to 
set  aside  as  fraudulent.  1  he  summons  was  issued  by  the 
other  plaintiffs  or.  December  29,  1894,  and  the  complaint 
was  filed  on  the  same  day,  Jacob  Pizer  being  named  in 
both  as  a  party  defendant.  Alias  and  pluries  summons 
and  publication  were  resorted  to  before  Jacob  Pizer  was 
brought  into  court  at  the  Fall  Term,  1895,  when  further 
time  was  allowed  him  to  answer.  Pizer  had  meantime 
instituted  a  second  action  on  August  1,  1895,  to  set  aside 
the  same  assignment  as  fraudulent,  though  he  was  pre- 
ferred therein  in  the  second  class.  At  February  Term, 
189(),  Pizer  tiled  his  answer,  in  which  he  set  forth  that  he 
was  debarred  from  joining  in  the  suit  in  December,  1S94, 
because  the  other  j)laintiffs  in  their  complaint  charged  that 
his  claim  was  fraudulent.     He  disclaimed  any   purpose    to 


N.  C]  SEPTEMBER   TERM,  1896.  71 


GoiiDBBRG  V.  Cohen. 


claim  under  the  deed,  and  announced  his  concurrence  in 
the  complaint,  except  in  so  far  as  it  assailed  the  bona  fides 
of  his  debt.  Meantime,  accepting  the  invitation  of  the 
original  plaintiffs,  Emigh  &  Lobdel,  Ilartman  &  Richards, 
Wallace  Elliott  &  Co.,  Wni.  Everett  House  and  others 
were  allowed  to  come  in  at  February  Term,  1895,  and  make 
themselves  parties.  Of  the  number  then  allowed  to  make 
themselves  parties  plaintiff,  judgment  of  non-suit  was 
entered  against  Mark  H.  Cohen  at  the  Spring  Term,  1895, 
for  failure  to  contribute  to  the  expenses  of  the  action.  But 
on  the  coming  in  of  Pizer's  answer,  he  not  only  disclaimed 
any  purpose  to  uphold  the  deed,  but  concuned  in  the  charge 
that  it  was  fraudulent,  and  asked  to  be  made  a  party 
plaintiff,  and  the  court  on  motion  ordered  that  he  be 
allowed  to  come  in  as  a  plaintiff,  after  which  order  he 
personally  and  through  his  counsel  actively  participated  in 
the  conduct  of  the  suit  up  to  the  rendition  of  the  verdict 
on  the  issue  as  to  the  fraudulent  character  of  the  deed. 
Upon  the  trial  the  other  plaintiffs  withdrew  all  allegations 
in  tlie  original  complaint  that  Pizer's  claim  was  fraudulent, 
for  the  reason  that  he  had  withdrawn  all  objections  to 
their  claims,  and  only  the  issue  mentioned  was  finally  sub- 
mitted because  of  that  understanding. 

The  relation  sustained  by  Pizer  to  the  original  plaintiffs, 
therefore,  was  very  widely  different  from  that  occupied  by 
Woottn,  in  Hancock  v.  Wooteuy  107  N.  C,  9,  which  the 
plaintiffs  seem  fo  rely  on  in  support  of  their  contention. 

1.  Pizer  was  allowed  on  motion,  to  which  there  appears 
to  have  been  no  objection,  to  become  a  plaintiff  instead  of 
a  defendant.  The  original  plaintiffs  entered  no  exception, 
as  they  might  have  then  done,  and  in  the  exercise  of  due 
diligence  ought  tu  have  been  done,  but  on  the  contrary 
availed  themselves  of  the  assistance  rendered  by  him,  and 
treated  him  in  all  respects  as  they  did  Emigh  &  Lobdell  and 
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other  parties  who  accepted  their  invitation  and  joined  in  the 
prosecution  of  the  action  on  motion  and  order  at  Febru- 
ary Term,  1895,  and  went  so  far  as  to  withdraw  their  attack 
on  his  claim  for  the  purpose  of  securing  his  co-operation  on 
the  trial  of  the  issue  of  fraud.  It  is  manifestly  too  late 
now  to  object  to  Pizer's  sharing  the  fruits  of  the  recovery, 
which  he  has  the  same  right  to  claim  as  those  plaintiffs  who 
began  to  contribute  under  an  order  of  the  court  in  Febru- 
ary, 1895,  and  continued  to  be  parties  till  after  the  hear- 
ing. Having  treated  the  suit  as  a  general  creditor's  bill 
by  recognition  of  the  others,  who  asked  to  come  in,  it  is 
too  late  now  for  the  original  plaintiffs,  and  those  who 
joined  them  by  leave  of  the  court  up  to  the  February 
Term,  1895,  to  set  up  a  claim  to  the  whole  fund  acquired 
by  the  assistance  of  another  party,  whose  help  they  seemed 
so  anxious  to  have  that  they  admitted,  what  they  had  pre- 
viously questioned,  the  bona  Jides  of  his  claim.  Wliatever 
may  be  the  last  moment  at  which  a  creditor  can  be  admit- 
ted as  a  party  plaintiff,  as  a  rule,  in  view  of  all  of  the  cir- 
cumstances, the  plaintiff  appellants  cannot,  in  the  face  of 
the  invitation  and  orders,  mentioned,  avail  themsiielves  of 
the  exception  against  a  co-plaintiff  because  he  has  beeii 
permitted  to  change  from  an  adversary  to  an  assisting 
party.  Pizer,  in  every  aspect  of  the  (juestion,  came  in 
without  objection  and  in  apt  time.  Dohaon  v.  Sirnonton^ 
98  N.  C,  L>(>S. 

2.  The  principle  laid  down  in  Wooten  v.  11  ancock^  supra ^ 
was  that  the  creditors,  who  attacked  a  deed  of  assignment 
and  su<'ceeded  in  having  it  set  aside  for  fraud,  are  entitled 
to  share  jr>/*<?  rain  in  the  recovery,  and  are  entitled  to  the 
])reterence  over  oth(»r  creditors  who  either  fail  to  become 
parties  at  all,  or,  as  parties  defendant,  unite  with  the 
assignor  in  defense  of  the  fraudulent  assignment.  107 
N.  (/.,  at  p.  19,  the    Court  said,"  He  (Wooten)  has  never 
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abandoned  his  adverse  position,  and  is  even  now  insisting 
upon  a  new  trial  upon  the  issue  involving  the  validity  of 
the  trust."  Upon  the  issue  of  fraud  Pizer  was  actively 
assisting  the  aiBrinative,  while  Wooten  fought  against  the 
finding  that  the  deed  was  fraudulent,  even  upon  the  hear- 
ing in  this  Court. 

Without  entering  further  into  the  discussion  of  the  doc- 
trine laid  down  in  Hancock's  case,  supra^  it  is  sufficient  to 
sav  that  Pizer  must  be  treated  just  as  if  his  name  had 
appeared  as  a  plaintiff  instead  of  as  a  defendant  in  the 
original  sunmions  issued  December  29,  1894.  The  judg- 
ment is  affirmed. 

Affirmed. 


JOSEPH  L.  HAHN  v.  ROBERT  G.  MOSELY. 

Cod^  Section  433 — Indexing   Judgjtients — Adinini^trator 

— Payment  of  Taxes  and  Insurance. 

1.  The  purpose  of  Code  Section  45J3,  requiring  index  and  cross- 
index  of  docketed  judgments,  being  to  facilitate  the  search 
for  encumbrances  created  by  such  judgments,  each  of  sev- 
eral judgment  debtors  must  be  specifically  mentioned,  but 
the  name  of  only  one  of  several  plaintiffs  need  be  mentioned. 

2-  Where  a  judgment,  in  which  recoveries  were  awarded  to  divers 
plaintiffs  and  for  different  amounts,  was  indexed  against 
the  defendants,  but  only  in  the  name  of  one  of  the  several 
plaintiffs,  such  indexing  Ih  sufficient  to  fix  an  interested  per- 
son with  notice  of  all  that  the  examination  of  the  judgment 
itself  would  have  disclosed. 

3.  Where  in  a  suit  against  an  administrator  who  has  sold  lands  of 
his  intestate  for  pa>  ment  of  debts,  the  hold»*r  of  a  docketed 
judgment  against  the  decedent  is  adjudged  to  be  entitled  to 
the  proceeds  of  the  sale  of  the  lands,  the  administrator  is 
not  entitled  to  retain  the  amount  paid  by  him  for  taxes  and 
•insurance  on  the  property,  but  is  entiti  d  to  commissions  on 
the  amount  necessary  to  pay  the  i)laintiff's  judgment. 
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Civil  action,  tried  before  Graham^  e/.,  at  Spring  Term, 
1896,  of  Craven  Superior  Court.  The  defendant  admin- 
istrator had  sold  certain  land  of  his  intestate  for  the  pay- 
ment of  debts,  and  held  the  proceeds,  out  of  which  the 
plaintiif  sought  by  this  action  to  have  paid  his  judgment 
rendered  and  docketed  against  the  decedent  in  his  life- 
time. The  administrator  claimed  the  proceeds  should  be 
applied  to  the  payment  of  mortgages  which  he  held  and  to 
the  reimbursement  of  himself  for  taxes  and  insuiance  which 
he  had  paid. 

In  an  action  entitled  "  Simraorifn  cfe  Manly  v.  Isaac 
Fovhenetal.^^  a  judgment  had  been  rendered  for  these  plaint- 
iffs and  for  various  other  parties  (among  them  the  present 
plaintiif)  for  different  amounts,  but  the  index  of  the  judg- 
ment showed  a  judgment  in  favor  of  Simmons  &  Manly 
onlv. 

It  was  admitted  that  tlie  mortgage  under  which  the 
defendant  claimed  the  proceeds  of  sale  had  been  duly  exe- 
cuted by  the  decedent  and  that  the  administrator  had  paid 
certain  taxes  and  insurance  on  the  property;  and  further 
that  all  debts  had  been  paid  excepting  the  mortgage  debt 
to  defendant  and  the  docketed  judgment  in  favor  of 
plaintiff. 

His  Honor  gave  judgment  for  the  plaintiff  for  the 
amount  of  the  proceeds  of  sale  of  tlie  lands,  and  the  defend- 
ant appealed,  his  exceptions  being  as  follows: 

"  1.  Because  said  judgment  rendered  in  said  action  of 
Simmons  cfe  Manly  v,  Isaac  Forbes  and  wife  and  others, 
in  favor  of  A.  &  M.  Hahn  and  George  Allen  &  Co.,  have 
never  been  indexed  in  the  office  of  the  superior  court  of 
said  county  on  the  Index  Book  of  "Judgment  Creditors," 
in  the  names  of  said  A.  it  M.  Hahn,  or  Geo.  Allen  &  Co., 
or  properly  indexed  in  said  Index  Book  in  the  name  of  any 
party. 
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''2.  Because  said  judgment  rendered  in  favor  of  said 
A.  &  M.  Hahn  or  George  Allen  &  Co.,  in  said  action  of 
Simmons  <&  Manly  v.  Isaac  Forbes  and  wife  and  others, 
has  never  been  docketed  in  the  Index  Book  of  Judgment 
Dehtors  in  the  office  of  the  clerk  of  the  superior  court  of 
said  Craven  county  in  the  names  of  said  A.  &  M.  Hahn, 
or  George  Allen  &  Co.,  or  properly  indexed  on  said  Index 
Book  in  the  name  of  any  person. 

*'  3.  Because  plaintiff  is  not  entitled  to  the  said  judgment 
rendered  bv  Court,  because  as  administrator  of  said  Isaac 
Forbes,  even  if  said  judgment  in  favor  of  said  A.  &  M. 
Hahn,  or  George  Allen  &  Co.,  had  been  properly  docketed 
and  indexed,  it  would  have  been  the  dutv  of  the  defendant 
as  such  administrator  to  have  sold  said  land  and  to  have 
his  commission  as  such  administrator  out  of  the  pro- 
ceeds of  said  sale  and  charges  of  administration,  costs,  and 
expenses  of  said  sale. 

''4.  Because  the  defendant  is  entitled  to  be  reimbursed 
the  amounts  of  money  paid  by  him  for  taxes  on  said  land 
and  for  insurance  premiums." 

Messrs.  Clark  d&  Guion^  for  plaintiff. 

Mr.  M.  D.   W.  Stevenso7i^  for  defendant  (appellant). 

Clark,  J.  :  The  object  of  the  statute.  The  Code^  Se^-.  433, 
requiring  an  index  and  cross-index  of  judgments,  is  stated 
in  Dewey  v.  Sugg,  101)  N.  C,  328,  334,  to  be  tliat  ''the 
inquirer  is  not  required  to  look  through  the  whole  docket 
to  learn  if  there  be  a  judgment  against  a  particular  per- 
son. When  there  are  several  judgment  debtors  in  a  dock- 
eted judgment  the  index  should  and  must  specify  the  name 
of  each  one,  because  the  index  as  to  one  would  not  point 
to  all  or  any  one  of  the  others."  The  docketing  creates  a 
lien,  and  the  index  and  cross  index   are  provided  to  facili- 
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tate  the  search  for  snch  incumbrances,  and  hence  the  name 
of  each  defendant  must  be  indexed,  (Redmond  v.  Staton^ 
116  N.  C,  140,)  but  as  to  the  plaintiffs,  it  is  sufficient  that 
one  name  appear,  since  that  indicates  the  case  in  which 
the  incumbrance  accrued  by  judgment  against  the  speci- 
fied defendant,  and  by  turning  to  the  judgment  recorded 
or  the  judgment  roll  in  such  case  the  full  nature  and 
extent  of  the  judgment  will  appear.  It  could  serve  no 
purpose  to  index  the  names  of  additional  plaintiffs  in  the 
same  judgment,  when  there  is  more  than  one.  In  the  pres- 
ent instance  the  index  and  cross-index  showed  that  a  judg- 
ment had  been  docketed  in  favor  of  Simmons  &  Manlv 
against  Forbes  and  the  other  defendants  named.  Had 
the  defendant  in  this  action  turned  to  that  judgment  as 
recorded,  he  would  have  found  its  scope  and  purport  and 
amounts  recovered  therein  and  to  whom  payable.  He  is 
fixed  with  notice  of  all  that  an  examination  of  such  judg- 
ment itself  would  have  disclosed.  Though  recoveries  were 
adjudged  divers  parties  and  for  different  amounts,  they 
were  all  embraced  in  the  same  judgment,  and  by  vir  ue  of 
such  judgnjent  alone  were  liens  on  the  property  of  the 
defendants  therein  named.  The  administrator  is  not 
entitled  to  be  reimbursed  the  taxes  and  insurance,  for  these 
were  volunteer  payments  on  his  part,  but  the  decree 
should  be  reformed  below  to  allow  him  commissions  on 
so  much  of  the  proceeds  of  the  sales  of  realty  as  is  neces- 
sary to  be  paid   on   the  plain tifi^'s  judgment. 

Modified  and   Affirmed. 
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SNOW  STEAM  PUMP  WORKS  v.  WM.  DUNN,  et  al. 

Practice — Creditor    Not    Joining   in    Creditor'^ s    Bill — 

Independent  Action — Estoppel, 

Where,  during  the  pendency  of  a  creditor's  bill,  a  claimant  hav- 
ing two  separate  debts  against  the  debtors,  one  an  unsecured 
account  and  the  other  secured  by  mortgage,  declined  to  par- 
ticipate as  a  party  plaintiff,  and  was  not  made  a  party 
defendant,  but  asked  and  was  allowed  to  iuterplead  as  to 
the  unsecured  account,  and,  upon  the  appointment  of 
receivers  of  the  debtors,  obtained  leave  of  court  to  bring, 
and  did  bring,  an  independent  action  upon  the  mortgage 
debt,  and  the  court  twice  refused  motions  of  the  defendant 
to  consolidate  such  action  with  the  pending  creditors'  bill ; 
Held^ihat  the  plaintiff  is  not  estopped  to  maintain  the  inde- 
pendent action  upon  the  mortgage  debt  by  the  judgment 
rendered  in  the  creditor's  bill,  which  did  not  purport  to 
pass  upon  such  claim. 

Civil  action,  instituted  by  the  plaintiff,  to  enforce  the 
lien  of  a  chattel  mortgage,  tried  before  Orahain^  «/.,  at 
May  Term,  1896,  of  Craven  Superior  Court.  It  was 
agreed  by  counsel  that  his  Honor  should  pass  upon  the 
questions  of  law  raised  by  the  pleadings,  first,  as  to  the 
defendant's  contention  that  plaintiff  is  estopped  by  the 
judgment  in  the  suit  of  Delafield  et  al.  v.  Mercer  Construc- 
tion Co.^  (118  N.  C,  105);  and,  second,  that  the  chattel 
mortgage  was  insufficient  as  to  execution  and  probate  to 
create  a  lien  against  the  material  therein  scheduled.  His 
Honor  held  that  the  plaintiff  was  estopped,  as  contended 
by  defendants,  and  rendered  judgment  accordingly,  and 
plaintiff  appealed.  The  essential  facts  upon  which  the 
contention  was  based  are  stated  in  the  opinion  of  Associ- 
ate Justice  Clark. 
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Messrs.  Allen  <&  Dortch  and  C.  li,  Thomas^  for  plaintiif 
(appellant). 

Messrs.  Clark  cfe  Guion  and  M.  D.  W.  Stevenson,  for 
defendants. 

Clark,  J. :  The  plaintiff  held  two  claims  against  the 
defendant,  one  for  an  open,  unsecured  account  of  ^02,  the 
other  for  Jj>2,573,  secured  by  mortgage.  In  the  creditors 
hill,  brought  by  Delafield  and  others  against  the  defendant, 
the  Snow  Steam  Pump  Co.  was  not  a  plaintiff,  nor  was  it 
made  a  defendant  by  service  of  summons,  nor  by  general 
appearance  either  in  the  action  or  before  the  referee. 
Indeed,  the  Snow  Pump  Co.,  when  summoned  before  the* 
referee,  refused  to  take  any  part,  and,  appearing  specially, 
excepted,  so  there  was  no  ground  to  liold  that  the  Snow 
Pump  Co.  was  a  party  to  the  Delafield  action  generally  so 
as  to  be  estopped  by  any  judgment  therein.  In  truth,  the 
Snow  Pump  Co.  asked  and  was  allowed  to  interplead,  but 
only  *'  as  to  the  $92  claim,"  the  order  of  Graves^  ./.,  recit- 
ing *'  that  said  Snow  Steam  Pump  Co.  be  made  party 
defendant  for  said  purpose."  For  no  other  purpose  and 
to  no  other  extent  was  said  Snow  Steam  Pump  Co.  a  party 
to  the  Delafield  action.  Its  application  to  withdraw  even 
that  claim  was  denied  by  the  court,  and  hence  it  isesto])ped 
as  to  the  said  $1)2  claim  by  the  judgment  in  that  case,  but 
no  further.  As  to  the  $2,57*^  mortgage,  which  is  the  subject 
of  this  action,  the  Snow  Steam  Pump  Company  was  not 
only  never  a  party  in  the  Delafield  action,  but  when  receiv- 
ers were  appointed  in  that  action  it  applied  to  the  judge 
who  appointed  the  receivers  and  obtained  leave  to  bring 
this  action  against  said  receivers. 

Thus,  not  only  the  Snow  Steam  Pump  Co.  was  never  a 
party  to  the  Delafield  action,  as  to  the  claim  which  is  the 
subject  of  this  action,  either  by  service  or  general  appear- 
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ance,  but  it  appears  (to  exclude  a  conclusion)  that,  on  the 
contrary,  during  the  pendency  t)f  that  action,  it  brought 
the  present  action,  not  only  with  the  knowledge  but  with 
the  assent  of  the  judge  having  jurisdiction  of  the  Dela- 
field  action,  and  said  court  twice  refused  motions  bv  this 
defendant  to  consolidate  this  action  with  the  Delafield 
action.  The  Snow  Steam  Pump  Co.  not  being  a  part}' 
thereto  as  to  this  matter,  the  judgment  therein  did  not  pur- 
port to  pass  upon  the  claim  which  is  the  subject  of  tliis 
action,  and  could  not  have  passed  upon  it.  It  is  true  in 
the  Delafield  action,  in  which  this  plaintiff  was  a  party  as 
to  the  $92  claim,  it  appealed,  but  on  the  ground  that  there 
should  be  no  final  judgment  till  tliis  independent  action 
and  another  independent  action  had  been  decided,  {Dela- 
field \.  Constrnction  Co.^  118  N.  C,  105,)  thus  emphasizing 
that  the  subject-matter  of  this  action  was  not  before  the 
court  in  the  Delafield  case  so  as  to  be  passed  upon  by  the 
judgment  therein.  This  independent  action  was  not  then 
before  the  court,  and  any  reference  to  it  in  the  former 
opinion  of  this  Court  was  merely  incidental  and  obit€7\ 
In  holding  that  the  plaintiff  is  estopped  as  to  this  action 
bj  the  judgment  in  the  Delafield  case  there  was  error. 
Janes  v.  JBeama7i,  117  N.  C,  259,  263;  Jordan  v.  J^ar- 
thing,  Ifjid,,  181,  188:  Temple  v.  Williams^  91  X.  C,  82. 
Upon  the  agreed  >tate  of  facts  the  judgment  should  be 
entered  below  in  favor  of  the  plaintifl^. 

Reversed. 
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C.  J.  9CHEELKY  v.  W.  F.  KOCH. 

Action  for  Breach  of  Contract — Landlord  and  Tenant — 
Lease — Surrender  of  Lease  hy  Lessee — Re-renting  hy 
Lessor. 

1.  A  lessee  for  a  year,  with  privilege  of  renewal  for  a  year,  who 

occupies  the  premises  and  pays  rent  therefor  for  a  month 
into  the  second  year,  and  then  vacates  with  no  understand- 
ing that  the  lease  shall  be  cancelled,  is  bound  for  the  second 
V ear's  rental. 

2.  If,  in  such  case,  the  lessor  re-rents  the    premises  to  another 

tenant  for  a  less  price  than  the  original  lessee  contracted  to 
pay,  he  may  recover  from  the  latter  the  difference  between 
such  price  and  what  the  original  lessee  was  to  pay  during  the 
year. 

Civil  action,  coniiDenced  before  a  Justice  of  the  Peace, 
for  the  recovery  of  $44.98,  alleged  to  be  due  as  damages  for 
breach  of  contract  of  a  lease  of  certain  property  in  the 
city  of  Newbern,  heard  on  appeal  before  Grahorn^  «/.,  at 
May  Term,  1896,  of  Ckaven  Superior  Court.  It  having 
been  agreed  by  the  parties  that  the  judge  might  find  both 
the  law  and  the  facts,  his  Honor  found  the  following  facts  : 
That  the  defendant  leased  from  the  plaintiff  a  certain  lot 
of  land  in  the  city  of  Newbern  for  the  term  of  one  year, 
from  the  first  day  of  February,  1894,  with  the  privilege  of 
one  year  more,  at  the  monthly  rate  often  dollars;  that  on 
the  i^Sth  day  of  February,  1895,  the  defendant  vacated 
the  said  premises  and  paid  the  rent  therefor  up  to   March 

1,  1895  ;  that  on  the day  of  March,  1895,  the  plaintiff 

took  possession  of  the  premises  and  rented  the  same  to  one 
J.  R.  Watson,  and  continued  in  the  possession  thereof  up 
to    the   commencement   of  this   action  ;  that   the  plaintiff 
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received  as  rent  for  the  said  premises  for  the  year  ending 
February  1,  1896,  from  the  various  parties  to  whom  it  liad 
been  rented,  the  sum  of  $76. 

Upon  tlie  facts  found,  liis  Honor  found  as  a  conclusion 
of  law  that  the  plaintiff  was  entitled  to  recover  $44.98, 
with  interest  from  the  Ist  day  of  March,  1896,  and  from 
the  judgment  therefor  the  defendant  appealed. 

Messrs,   M,  D,    W.  Stevenson  and   Clark  cfe   Guion  for 
defendant  (appellant). 
No  counsel  contra. 

Faircloth,  C.  J.:  '*  If  the  lease  had  been  surrendered 
with  the  understanding  that  it  should  be  cancelled  "  the 
plaintiff  could  not  recover.  Everett  v.  Williamson^  107 
N.  C,  2 J 3,  214.  The  case  stated  fails  to  show  any  such 
nnderstanding  orcousent  on  the  part  of  the  plaintiff. 

Affirmed. 


GEORGE  BRANCH  v.  EDWARD   CHAPPELL  &  SON. 

Action   on  Contract — Tort  as   Counter- Claim — Pleading, 

1.  Under  Section  244  (1)  of  The  Code  a  tori  can  be  pleaded  as  a 

coanter-claim  to  an  action  in  contract  'if  connected  with  the 
subject  of  the  action." 

2.  In  an  action  for  work  and  labor  done  in  cutting  timber  trees, 

the  defendant  may  plead  as  a  counter-claim  damage  sustained 
through  the  negligence  of    plaintifT  in  permitting    fire   to 
escape,  whereby  property  was  destroyed  and  expense  incur- 
red in  preventing  greater  damage. 
(Faircloth,  C.  J.,  and  Furchks,  J.,  dissent.) 

This  was  a  civil  action,  heard  before   Graham^  eA,  at 

Halifax  Superior  Conrt,  March,    1896,   on   appeal    from 

judgment    of   a   Justice   of  the   Peace.     A  jury  trial  was 

waived. 
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The  plaintiff  claimed  $13.05  for  work  and  labor  done 
for  defendant. 

The  defendant  set  up  counter-claim  for  ^15.30  for 
services  of  themselves  and  twenty  hands  in  putting  out 
fire  which  the  defendant  alleges  was  ignited  by  the  care- 
lessness of  the  plaintiff  while  cutting  lumber  in  woods  for 
defendants. 

His  Honor  being  of  opinion  that  a  counter-claim  sound- 
ing in  tort  could  not  be  maintained  in  this  action,  gave 
judgment  for  plaintiff,  and  defendant  appealed. 

Messrs.  MacRae  cfe  Day  and  E.  T.  C^^ar^,  for  defendants 
(appellants). 

No  counsel  contra. 

Clark,  J.:  The  plaintiff  sued  the  defendants  for  work 
and  labor  done  in  cutting  timber  trees.  The  defendants 
offered,  as  a  counterclaim,  to  show  that  the  plaintiff,  while 
so  engaged  at  work  for  defendants,  negligently  permitted 
fire  to  escape,  damaging  the  defendants,  who  were  put 
also  to  much  expense  to  put  out  the  fire  to  prevent  greater 
damage.  The  sole  question  is  whether  the  damage  caused 
by  the  negligence  of  the  plaintiff  while  engaged  in  work 
for  defendants  is  a  counter-claim  in  an  action  for  compen- 
sation for  such  work. 

The  spirit  of  The  Code  is  to  prevent  njultiplicity  of 
actions,  and  by  Section  244,  Sub-section  (1),  a  tort  can  be 
pleaded  as  a  counter-claim  to  an  action  either  in  contract 
or  ^0/'^,  if  "  connected  with  the  subject  of  the  action." 
Tlie  subject  of  the  action  here  is  cutting  timber  for  the 
defendants.  Injury  sustained  from  carelessness  of  the 
])laintiff  while  doing  work  for  defendants  is  held  to  be 
*'(!onnected  with  the  subject  of  the  action,"  in  an  action 
by  the  workman  for  his  wages.     Eaton  v.  Woolly^  28  Wis., 
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628;  DeWiU  v.  Cm^iVj^*,  32  Wis.,  298;  1  Boone  Code  PI., 
Sec.  90,  11.  1.  Ainoiig  instaiu-es  somewhat  similar  to  an 
action  by  mortgagee  after  tbroclosiire  sale  tor  deficiency, 
the  mortgagor  was  allowed  to  plead  a  counter-claim  for 
waste  committed  by  mortgagee  while  in  possession.  Smith 
S.Fife,  2  Xeb.,  10;  Allen  v.  Shackleton,  15  Ohio  St.,  145. 
To  an  action  on  rerjt,  note  tenant  may  set  up  counter- 
claim for  injury  sustaified  by  landlord's  interference  with 
leased  property.  Goobel  v.  Houghs  26  Minn.,  252;  or 
damages  for  false  representations  by  landlord  that  the 
farm  was  underdrained.  Norris  v.  Thorp,  65  Ind.,  47. 
Marij^  similar  cases  are  collected.  Maxwell  Code  Plead- 
ing, 544,  and  Bliss  Code  PL,  (3d  Ed.,)  Sec.  374.  In  an 
action  by  a  mechanic  for  wages  a  counter-claim  was  allowed 
for  material  converted  by  him.  (  Wadley  v.  Davis,  63  Barb., 
500,)  and  in  Bitti^jg  v.  Thaxton,  72  N.  C,  541,  in  an  action 
against  einployeii  for  converting  the  employer's  ])roperty, 
a  counter  claim  was  alKwed  the  mechanic  for  his  unpaid 
wages.  In  McKinnon  v.  Morrison,  104  N.  C,  354,  to  an 
action  to  enforce  a  lien  on  a  horse  for  the  purchase  money, 
a  counter  claim  for  breach  of  warranty  was  held  good. 

It  is  not  necessary  to  consider  here  whether  the  measure 
of  damages  is  the  cost  of  putting  out  the  escaped  fire,  as 
the  defendants  seem  to  have  intended  to  claim,  for  the 
judge  rejected  entirely  as  not  allowable  the  defendarits' 
offer  to  set  up  as  a  counter-claim  that  they  had  been  dam- 
aged by  the  negligence  of  plaintiff  while  prosecuting  the 
work  for  which  he  seeks  to  recover  pay.  It  would  seem 
that  this  was  '*  connected  with  the  subject-matter  of  the 
action,""  and  that  justice,  and  the  terms  of  The  Code^  would 
permit  the  whole  matter  to  be  settled  in  one  action.  In 
rejecting  evidence  to  sustain  such  counter-claim  there  was 
error. 

Error. 
Faircloth,  C.  J.,  and  Furchks,"  J.,  dissent. 
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M.  L.  T.  DAVIS  &  CO.  v.  J.  W.  SANDERLIN,  et  al. 

Limited  Partnership — Publication  of  Articlea  NeceHnary^ 
Otherwise  Partnership  General — Jurisdiction  of  Jus- 
tice of  Peace — Several  Contract — Joint  and  Several 
Contract — Contract  When  Several  Not  Merged  in  Judg- 
ment  Against  T\oo  of  Three  Persons  Severally  Liable — 
New  Actio7i  Proper  When  Contract  Is  Several — Motion 
in  the  Cause  When  Contract  Is  Joint — Constable  of  City 
or  Town^  Service  of  Process  by. 

1.  In  addition  to  a  compliance  with  the  other  requirements  of 

Section  3096  of  The  Code^  publication  of  the  terms  of  the 
partnership  in  a  newspaper,  as  directed  by  said  section,  is 
indispensable  in  order  to  constitute  a  limited  partnership  ;  if 
such  publication  be  omitted,  the  partnership  is  general. 

2.  Where  the  liability  of  a  defendant  sued  in  a  justice's  court  as  a 

general  partner  of  a  partnership  indebted  to  plaintiff 
depended  upon  the  legal  sufflcieucy  of  the  articles  of  limited 
copartnership  and  matters  connected  with  their  registration 
and  publication,  and  there  being  no  equities  to  adjust,  the 
justice  had  jurisdiction  and  a  motion  to  dismiss  for  want 
of  such  jurisdiction,  and  on  the  ground  that  it  was  neces- 
sary to  bring  an  action  in  the  superior  court  to  declare  the 
articles  void,  was  projierly  refused. 

8.  A  justice  of  the  i)eace  when  ont  of  his  township  may  issue  & 
summons  returnable  and  bearable  within  his  township. 

4.  Where  a  judgment  is  taken  against  two  of  three  partners  who 

are  liable  jointly  and  severally,  the  proper  method  to  enforce 
the  liability  of  the  third  partner  is  a  new  action  and  not  a 
motion  in  the»ction  in  which  such  judgment  was  rendered  ;  it 
is  only  when  the  liability  is  joint  and  not  several  that  the 
motion  in  the  cause  is  proper. 

5.  A  city  or  town  constable  has  no  authority  to  serve  beyond  the 

limits  of  his  town  or  city  process  directed  to  '*  a  constable  or 
other  lawful  officer  of  the  county;'^  to  authorize  him  to  make 
such  service  the  process  must  be  directed  to  him,  not  necessH- 
rily  in  his  individual  name  as  such  officer,  but  in  the  name  of 
the  office  he  holds. 


N.C.]  SEPTEMBER  TERM,  1896.  85 


Davis  v.  Sanderlin. 


Civil  action,  heard  on  case  agreed  before  Bat/kin,  e/.,  at 
Special  Term,  1896,  of  Bertie  Superior  Court,  on  appeal 
from  a  judgment  of  Justice  of  the  Peace. 

There  was  judgment  for  the  plaintiffs  and  defendant 
Mebane  appealed.  The  facts  sutKciently  appear  in  the 
opinion  of  Associate  Jusfice  Montgomery. 

Mesttrf*.  Martin  c6  Peebles^  for  ]»laintiff. 
Messrs,  T.  D.   Winston  and  St,  Leon  Scully  for  defendant 
Mebane  (appellant). 

Montgomery,  J. :  The  parties  to  this  action  agreed  upon 
the  facts,  and  submitted  the  same  to  the  court  below,  that 
judgment  might  be  entered  according  to  the  opinion  of 
his  Honor.  It  appears  from  the  facts  agreed  on  that  the 
aiticles  of  limited  partnership  between  the  defendant 
Mebane  and  his  former  partners  were  drawn  according  to 
the  requirements  of  the  law,  and  that  tli^^y  were  registered 
in  the  proper  county.  But  it  does  not  appe  r  that  they 
were  published  in  a  newspaper  as  required  by  the  statute. 
Section  3096  of  The  Code  provides  that  "  the  terms  of  the 
partnership  (limited)  must  be  published,  immediately  after 
its  formation,  tV)r  six  successive  weeks,  in  at  least  one  news- 
paper in  the  same  county,  or  near  the  place  of  said  part- 
nership business,  and  if  such  publication  be  not  made  the 
partnership  shall  be  deemed  general."  The  partnership, 
tlierefore,  was  a  general  one  because  of  this  failure  to  have 
the  articles  limiting  the  same  published.  We  are  not  inad- 
vertent to  the  fact  that  the  argument  of  counsel  for  both 
the  plaintiffs  and  defendant,  contained  in  their  printed 
briefs,  make  no  ])oint  of  this  failure  to  publish  the  articles 
of  the  intetided  limited  p  irtnership.  Tiie  main  contention 
of  connsel  was  over  another  point,  viz.:  Whether  the 
articles  were  not  void  because  the  amount   contributed  by 
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Mebane  consisted  of  a  bond  and  inorttii^age  for  three  luui- 
drcd  dollars  with  vvhii'h  it  is  admitted  three  hundred  dol- 
lars' worth  of  tcoods  were  bought  and  put  into  the  partner- 
ship business,  instead  of  being  in  actual  cash.  It  might 
be  that  the  contribution  of  the  bond  and  mortgage  in  this 
particular  case  would  be  a  comj)liance  with  the  statute,  for 
the  reason  that  with  the  security  as  much  in  value  of 
goods  was  bought  and  put  into  the  (common  stock  as 
three  hundred  dollars  in  money  would  have  purchased, 
without  discount.  But  the  arguments  of  counsel  do  not  nec- 
essarily set  forth  the  ground  on  which  the  court  gave 
judgment  for  the  plaintiffs.  The  Judgment  was  based  on 
the  facts  agreed  upon  ;  and  as  we  have  seen,  those  facts  do 
not  show  that  the  articles  of  j)artnership  (limited)  were 
published  ;  and  hence,  as  a  mattiM*  of  law,  the  partnership 
was  a  general  one,  and  his  Honor  was  bound  so  to  declare. 

The  defendant  in  Ihnine  moved,  l)oth  in  the  court  below 
and  in  the  court  of  the  justice  in  whi(*h  the  action  was 
originally  begun,  to  dismiss,  first,  l)ecause  "  that  a  court 
of  the  justice  of  the  pence  has  no  jurisdictiofi  to  try  the 
subject-matter  of  this  action  ;  to  charge  Mebane,  as  a 
general  partner,  it  was  necessary  to  bring  an  action  in  the 
superior  (^ourt  to  declare  void  said  articles  of  ]>artner- 
ship." 

The  ])laintiffs  sought  to  re(!over  from  tiie  defendant  ^L^9, 
due  by  account  for  goods  sold  to  the  firm,  and  the  liability 
of  the  defendant  was  a  (jncstion  of  law  depending  upon 
the  legal  sufficiency  of  the  articles  of  limited  partnership 
and  matters  connected  with  their  registration  and  publi- 
cation. No  equities  were  to  be  adjusted  between  the 
partners.  It  was  a  naked  (juestion  as  to  whetlier  the 
defendant  Mebane  was  liable  with  the  other  defendants 
for  the  price  of  the  goods.  There  is  nothing  in  the 
motion. 
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The  second  objection  was,  2,  "  That  a  justice  of  the 
peace,  while  out  of  his  township,  cannot  issue  a  summons 
returnable  to  his  township,  as  was  done  in  this  case,  but 
imist  always  be  in  his  township  when  issuing  process."  It 
nowhere  «p])ears  in  the  record  that  the  justice  issued  the 
summons  outside  of  his  township.  If  he  had  issued  it  in 
the  county,  however,  it  would  not  have  been  objection- 
able, provided  he  heard  the  matter  in  his  own  township. 

The  third  trround  urged  for  dismissal  was,  "3.  That  a 
motion  in  the  action  tried  before  (xilliam,  J.  P.,  in  which 
judgment  on  his  account  was  rendered  as  set  out  in  the 
answer,  was  the  legal  mode  of  binding  the  defendant 
Mebane  by  said  judgment,  and  not  an  original  action  as  in 
this  case.'' 

The  plaintiff:*  in  a  former  action  had  procured  a  sum- 
mons to  be  issued  by  Gilliam,  J.  P.,  against  all  three  of 
the  partners,  including  the  defendant  Meliane,  for  the  same 
cause  of  action,  and  they  had  recovered  judgment  against 
the  other  defendants  onlv,  the  defendant  Mebane  not 
having  been  served  with  the  summons.  No  part  of  that 
judgment  had  been  paid  when  the  last  aciion  was  brought 
against  the  defendant  Mebane. 

A  new  action  was  the  proper  remedy  in  cases  like  this, 
as  is  admirably  shown  in  the  opinion  of  Smith,  C.  J.,  in 
the  case  oX Rufty  v.  Claymore^  Powell  c6  Co.^  98  X.  C,  80f>. 
In  that  case  the  manner  of  ]»rocednre  was  exactly  as  the 
defendant  contended  ouijht  to  have  been  followed  bv  the 
plaintiffs  in  this  action,  and  the  (^ourt  held  the  motion  the 
beginning  of  a  new  action. 

The  procedure  by  motion  is  only  to  be  had  in  cases  where 
the  contract  is  joint  onlv,  and  not  in  cases  where  the  con- 
tract  is  joint  and  several,  as  in  the  case  at  bar.  The  con- 
tract in  the  case  before  us  is  several,  (Section  187  of  The 
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Code,)  and  it  does  not  inerp^e  in  the  judgment  as  it  would 
have  done  if  the  contract  had  been  joint  only.  Section  228 
of  The  Code  refers  to  contracts  joint  only. 

But  the  last  objection  is  a  valid  one.  It  is  as  follows: 
"4-.  That  J.  D.  Perry,  being  a  constable  only  of  an  incor- 
porated town,  and  not  a  township  or  general  constable,  had 
no  power  or  authority  to  M»rve  the  summons  in  this  action.'' 
Section  3810  of  The  Code  provides  that  ''  it  shall  be  lawful 
for  city  and  town  constable  to  serve  all  civil  or  criminal 
process  that  may  be  directed  to  them  by  any  court  within 
their  respective  counties,  under  the  sanic  regulations  and 
penalties  as  prescribed  by  law  in  the  case  of  other  consta- 
ble^.'^ 

Before  the  enacMnent  of  that  statute  the  constables  of 
cities  and  towns,  as  constables,  were  not  authorized  under 
any  circumstances  to  serve  process  outside  of  the  limits  of 
their  respective  cities  and  towns,  although  the  process  was 
directed  **  to  any  constable  or  other  lawful  ofticer  of  said 
county."'  These  words  referred  to  the  constables  appointed 
or  elected  for  the  several  townships  of  the  county,  to  the 
sheriff,  to  the  coroner  under  certain  circumstances.  They 
refer  to  the  same  otWcers  now  :  and  to  authorize  a  town  or 
city  constable  to  execute  process  outside  of  his  town  or 
city  the  j)rocess  must  be  directed  to  him  in  that  capacity. 
It  is  not  necessary  that  the  process  should  be  directed  to 
him  in  his  individual  name  as  town  or  citv  constable,  but 
it  must  be  directed  to  him  in  the  name  of  theotlieehe  holds, 
that  is  as  constable  of  a  certain  citv  or  town. 

AVe  have  discussed  all  of  the  exceptions  because  they  are 
almo>t  certain  to  arise  in  another  trial  of  this  matter.  This 
.U'tion  ought  to  have  been  disnussed  because  the  summons 
was  served  upon  the  defendant  by  an  otKcer  not  authorized 
bv  tlie  law  to  serve  it.  Error. 
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ABRAHAM    SILLIMAN    AND    WIFE    v.    T.    H.    WHITAKER 

AND  WIFE. 

Devise — Construction  of    Will. 

A  devise  to  ''  S.  and  all  her  children,  if  she  shall  have  any,"  vests 
in  S.  a  fee-simple  if  she  has  no  children  of  S.  at  testator^s 
death  ;  and  such  estate  cannot  be  divested  by  the  subsequent 
birth  of  a  child  ;  if  she  have  children  at  testator's  death,  she 
and  they  take  as  tenants  in  common. 

Action  of   e.iectment,    tried   at    April    Term,    189H,    of 
.  Franklin    Superior  Court.     The  faets  admitted   were  as 
follows : 

"1.  That  Richard  Ward  died  in  F'ranklin  county,  N.  C, 
in  the  vear  1849,  seized  of  the  tract  of  land  for  the  recov- 
erv  of  which  thii^  suit  ii^  instituted. 

*' 2.  That  he  left  a  last  will  and  testament,  wAiich  was 
duly  proven  at  the  March  Term,  1S50,  of  tlio/ Court  o^ 
Pleas  and  Quarter  Sessions  for  Franklin  c<^>unty,  was 
admitted  to  probate  and  is  of  record  in  said  county,  in 
Book  N,  pa^re  8'J(i,  et  seq.^  a  copy  of  which  is  filed  with 
plaintifl'\s  complaint. 

'*  3.  That  in  said  Mill  the  testator  employed  the  follow- 
ing language  :  '  I  hereby  leave  in  trust  to  my  sons  Atkin, 
Ahram  and  Nathan,  or  either  of  them,  all  the  property 
and  money  or  anythinfij  else  that  my  daughters  Mary  and 
Sarah  niav,  under  this  will,  receive  for  them  or  either  of 
them,  the  said  Atkin,  Abrani  and  Nathan  to  have  comj)lete 
control  and  management  of  the  whole  and  every  })art 
thereof,  and  to  be  used  for  the  entire  benefit  and  use  of 
niy  said  daughters  Mary  (and  all  her  children,  including 
those  she  may  hereafter  have,  if  any),  and  niy  daughter 
Sarah  (and  all  her  children,  if  she  shall  have  any)/ 

"4.   That  at  the  time  of  his  death  said  testator  left  him 
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surviving  the  following  children,  who  were  the  l)eneticia- 
ries  under  the  said  will :  Seth,  Benjamin,  x^brahara, 
Nathan,  Atkin,  Pressly,  and  two  daughters,  Mary  and 
Sarah  Ward. 

'*  5.  Tliat  hy  the  terms  of  said  will  the  lot  or  parcel  of 
land,  (to  recover  which  the  suit  is  brought,)  which  at  that 
time  was  an  undivided  part  of  said  tes^itor's  estate,  waft 
devised  to  Abram,  Atkin  and  Nathan  Ward,  sons  of  said 
testator,  in  trust  for  Sarah  Ward,  a  daughter  of  said  testa- 
tor, and  all  her  children,  if  she  should  have  any. 

''  6.  That  at  the  Fall  Term,  1S50,  the  Court  of  E(juity 
for  the  County  of  Franklin,  State  of  North  Carolina,  in 
pursuance  of  j)etition  thereto  made,  appointed  the  com- 
missioners to  divide  all  the  lan<ls  of  Richard  Ward, 
deceased,  north  of  Tar  river,  in  the  County  of  Franklin, 
between  his  three  youngest  children,  Nathan,  Sarah  and 
Presslv  Ward,  in  accordance  with  terms  of  said  will. 
That  on  the  2(>th  and  27 ih  days  of  October,  iSoO,  John  I). 
Hawkins,  W.  T.  Johnson  and  N.  15.  Massenburg,  the  com- 
missioners thereto  appointed  by  the  said  Court  of  Equity? 
pro(;eeded  to  divide  and  allot  in  severalty  to  the  three 
youngest  children  oi'  said  Richard  Ward  the  said  land  in 
Franklin  countv  ;  that  in  said  allotment  the  tract  of  land 
(to  recover  which  this  suit  is  brought)  was  a])portioned 
and  set  apart  to  Sarah  AVard,  the  record  in  the  proceeding 
of  which  will  be  found  in  Bo(dv  3,  pages  208  and  204-,  in 
the  rei^istrv  cf  Franklin  countv,  State  of  Nortli  ('arolina 

'*  7.  That  at  the  time  of  the  death  of  said  testator,  and 
the  siibsequent  division  of  his  real  estate  as  above  set  ont, 
said  Sarah  Ward  was  an  infant,  and  did  not  attain  her 
maioritv  until  1851K 

"  S.  That  in  1867  said  Sarah  Ward  moved  from  North 
Carolina  to  the  State  of  Texas,  where  she  resided  until  the 
9th  day  of  September,  1894,  when    she  died.     That    prior 


N.  C.j  SEPTEMBER    TERM,  181)6.  91 

SiLLIMAN   V.   WhITAKER. 

to  lier  said  deatli,  to-wit,  on  the  — .  day  of  June,  1868,  the 
said  Sarah  Ward  intermarried  with  George  C.  (Tray^  by 
whom  there  was  born  to  her  on  the  22d  day  of  July,  1869, 
one  female  child,  (who  is  the^/*<?m^  ])laintiff  of  this  action,) 
who  has  since  intermarried  with  the  co-plaintiff,  Abraham 
Silliinan. 

*'  9.  The  defendants  admitted,  further,  that  the  sum- 
mons in  this  action  was  issued  on  the  16th  dav  of  January, 
1S95. 

'*  10.  That  the  defeiidants  are  now  in  possession  of  the 
tract  of  land  described  in  the  pleadinji^s,  to  recover  which 
this  suit  is  brou^i^ht." 

I  pon  these  admissions,  liis  Honor  held  that  the  burden 
of  proof  was  on  the  defendants. 

The  defendants  then  offered  in  evidence  the  records  of 
the  Court  of  Equity  of  Franklin  county,  (Fall  Term,  1856, 
and  Spring  Term,  1857,)  showing  the  petition  on  behalf 
of  the  infant  jjetitioner,  Sarah  Ward,  for  the  sale  of  her 
land  for  reinvestment,  order  and  report  of  sale  and  decree 
confirming  sale,  etc. 

It  is  admitted  that,  from  and  after  said  order  and  decree 
of  said  court,  the  said  Nathan  Ward  became  and  was 
and  acted  as  the  trustee  for  f^aid  cestui  que  trufft^  under 
the  will  of  said  Richard  Ward,  and  said  Nathan  Ward  is 
t?till  living:. 

The  plriintiffs  objected  in  apt  time  to  the  introduction 
of  the  records,  for  that  it  and  the  sales  were  made  before 
she  was  in  esse^  and  she  is  not  affected  thereby. 
(Objection  overruled,  and  plaintiffs  excepted.) 
It  was  admitted  that  the  land  sold  under  the  said  pro- 
ceedings in  the  Court  of  Equity  is  the  land  in  controversy, 
and  that  the  defendants  had  it  in  open,  notorious  and 
exclusive  possession  under  mense  conveyances,  running 
back  to  the  title  conveyed  in  pursuance  of  that  sale. 
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Seth  Ward  paid  purchase-monev  of  said  land. 

His  Honor  charged  the  jury,  upon  the  evidence  thus 
adduced,  that  the  plaintifls  were  not  entitled  to  recover, 
and  instructed  them  to  answer  the  issue  "No,''  holding 
tluu  the  possession  was  adverse. 

The  plaintiffs  excepted  and  appealed  from  the  judgment 
rendered. 

Messrs,    W,  M.  Person^  F,  S,  Sprnill  and   Shej}herd  dk 

Bushee^  for  plaintiffs  (appellants). 

Messrs.  J,  B,  Batchelor^  A.  C.  ZoUicoff^er  and  X.  }". 
Gulley^  tor  defendants. 


&v^ 


Clark,  J.:  The  devise  was  to  trustees  '^  in  trust  for 
Sarah  Ward  and  all  her  children,  if  she  shall  have  any." 
It  was  settled  in  Wild's  case,  0  Rep.,  17,  (3  Coke's  Rep., 
288,)  decided  in  the  4l6t  year  of  Elizabeth,  that  a  devise 
to  H  and  his  (or  her)  children,  B  having  no  children  when 
the  testator  died,  is  an  estate  tail.  If  he  have  children  at 
that  time,  the  children  take  as  joint  tenants  with  the 
parent.  This  has  been  uniformly  followed  in  England. 
In  the  late  case  in  the  House  of  Lords  of  Clifford  v.  Koe^ 
5  App.,  4-1:7,  AVild's  case  was  reaffirmed,  opinions  being 
delivered  seriatmi  bv  Lord  Chancellor  Selborn,  Lord 
IIathkrlV,  Lord  Rlackblkn  and  Lord  Watson,  unani- 
mously sustaining  Wild's  case,  and  stating  that  "  for  these 
three  hundred  years  it  has  been  the  uniform  rulin<r"  in 
England.  Theobald  on  Wills,  334;  Hawkins  on  Wills, 
19S. 

In  this  country,  estates  tail  having  been  turned  into  fee- 
siinple,  while  Wild's  case  has  been  as  uniformly  followed 
as  in  England,  it  has  been  with  the  necessary  modification 
that  where  the  devise  is  to  B  and  his  children,  if  he  have 
no  children    at   the   testator's  death,  B   takes   a  fee-simple 
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instead  of  an  estate  tail,  and  fjmlier,  (by  virtue  of  our 
statutes),  if  there  are  child renyof  B  at  the  testator's  death, 
the  father  and  children  take/as  tenants  in  common  instead 
of  joint  tenants.  Wheatla^td  v.  Dodge^  10  Mete,  502 ; 
Nightingale  v.  Burrell^  15  Pick.,  10 i  (on  p.  114);  3  Jarman 
on  Wills,  174  ;  Schouler  on  Wills,  Sees.  555,  S.^e.  This 
has  always  been  the  ruling  in  North  Carolina,  as  was  held 
in  Hunt  v.  Satterwaite,  85  N.  C,  73,  citing  with  approval 
Wild's  case  and  precedents  in  our  reports,  and  Smith, 
C.  J.,  adds  that  the  interposition  of  a  trustee  is  obviously 
to  secure  the  property  for  the  use  of  the  mother  and  her 
children,  and  cannot  change  the  construction  of  the  devise. 
This  case  in  tiirn  was  approved  by  Merrimon,  J.,  in 
Hampton  v.  Wheeler^  99  N.  C,  222,  in  which  he  cites  the 
additional  cases  of  JUoore  v.  Leach^  50  N.  C,  88  ;  Chestnut 
V.  Meares,  56  N.  C,  416;  Gay  v.  Baker,  58  N.  C,  344, 
and  states  that  "  the  rule  is  clearly  settled  and  we  need 
not  advert  further  to  it." 

It  is  true  the  words  here  are  to  ''  Sarah  and  lier  children, 
if  she  shall  have  any y  We  do  not  see  that  these  added 
words  change  the  construction  in  anywise.  At  most,  they 
merely  indicate  that  at  the  time  of  writing  the  %vill  the 
testator  knew  his  daughter  had  no  children,  and  doubtless 
the  same  was  true  in  all  the  numerous  cases  above  cited  in 
which  the  devise  was  to  '*B  and  his  children,"  in  which 
uniformly  when  B  had  no  children  at  the  testator's  death 
he  was  held  in  England  to  take  an  estate  tail,  and  in  this 
country  a  fee-simple.  In  the  present  case  there  is  nothing 
on  the  face  of  the  will  to  show  a  contrary  intent  to  take  it 
out  of  the  long-settled  rule.  From  the  allegations  of  the 
complaint  it  appears  that  Sarah  was  eleven  or  twelve  years 
of  age  at  the  testator's  death,  but  non  constat  that  he  might 
not  have  expected  that  at  his  death  she  would  have  been 
married  and  the  mother  of  a  child. 
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In  a  very  similar  case — Gillespie  v.  Shumann,,  62  Ga., 
252  (1879),  where  the  devise  was  to  a  woman  and  "  her 
cliildren,  if  any  living,"  it  was  held  to  mean  living  at  the 
death  of  the  testator — almost  our  very  ca&e — and  as  none 
were  then  living,  the  womai.  took  a  fee-simple  estate,  and 
the  birth  of  a  child  subsequently  to  the  death  of  hei  testa- 
tor could  not  divest  the  fee — and  parol  testimony  to  show 
a  contrary  intent  in  the  testator  was  held  inadniissible. 
The  rulings  above  cited  are  not  only  uniform  in  England 
and  in  this  country,  but  they  are  consonant  with  our  pub- 
lic policy,  which  is  adverse  to  tying  up  estates  ;  and  further, 
in  the  present  case  the  ruling  is  consonant  with  justice, 
which  would  be  outraged  by  turning  out  the  parties  who 
have  held  the  realty  undisturbed  for  forty  years  under 
mesne  conveyances  from  a  purchaser  who  bought  in  reli- 
ance upon  the  decree  of  a  court  of  equity,  which,  after  care- 
ful investigation,  had  adjudged  that  it  had  power  to  order 
the  sale,  and  by  whom  the  purchase  money  in  full  (which 
is  doubtless  more  than  the  property  would  bring  now)  was 
paid  over  to  the  trustee  named  in  the  will  for  the  benefit  of 
the  mother,  whose  only  child  is  now  seeking  to  recover  the 
premises  which  have  passed  from  hand  to  hand  in  reliance 
upon  the  solemn  adjudication  of  the  Court  of  Equity. 

It  is  proper  to  say  that  if  the  devise  had  been  to  A  for 
life  remainder  to  such  children  as  may  be  living  at  her 
death,  a  very  different  case  would  have  been  presented. 
Williams  V.  Hassell,  78  N.  C,  174;  74  N.  C,  434: 
Young  V.  Young^  97  N.  (-.,  132  ;  or  even  if  the  devise  had 
been  to  A  for  life,  with  remainder  to  her  children.  But 
here  the  devise  to  *'  B  and  her  children  (if  she  shall  have 
anv)''  is  in  substance  that  which  has  been  construed  in 
Wild's  case  and  others  above  cited  to  confer  upon  B,  when 
she  has  no  children  at  the  death  of  the  testator,  not  a  life 
estate,  but   an  estate   tail  in   England   and  a  fue-simple   in 
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this  couiitrv.  When  words  used  in  a  will  have  retieived  a 
settled  indicial  construction  the  testator  is  taken  as  usins: 
them  in  that  sense,  unless  a  different  intent  plainly  appears. 
Applying  that  rule,  the  devise  here  was,  in  legal  effect,  to 
"Sarah  and  her  children,  if  she  shall  have  any  at  the  death  of 
the  testator,  and  if  not,  then  to  Sarah  in  fee-simple,''  and  the 
law  hath  been  so  written  "  these  three  hundred  years," 
Bay  thp  authorities.  .  No  Error. 


HENRY  WILKINS,  et  al.  v.  J.  C.  JONES,  et  al. 

Action  to  Recover  Land — Vague  and  Indefinite  Descrip- 
tion— Parol  Evidence  May  Explain^   When. 

A  description  of  land  contained  in  a  deed  as  follows:  *' Thirty 
acres  of  land,  situated  in  Stony  Creek  township,  adjoining 
the  lands  of  W.  J.  and  B.,"  is  not  too  vague  and  indefinite 
to  be  explained  by  parol  testimony. 

Civil  action,  to  recover  land,  tried  before  Boykin^  e/., 
and  a  jury,  at  Spring  Term,  1896,  of  Nash  Superior  Court. 
The  usual  issues  were  submitted,  and  as  the  main  issue 
depended  upon  the  validity  of  a  certain  mortgage  through 
which  defendants  claimed  title,  his  Honor  held  that  the 
description  of  the  land  was  so  vague  and  indefinite  as  to 
render  the  instrument  void,  and  that  it  could  not  ])e  aided 
by  parol  testimony. 

The  defendants  excepted  and  appealed  from  the  judgment 
rendered  in  the  verdict  for  plaintiffs.  The  der^cription  in 
the  mortgage  was  as  follows  :     "  Thirty  (30)  acres  of  land, 
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Hitnated  in  Stony  Creek  township,  adjoining  the  lands  of 
the  late  James  Woodiuff,  Janieft  Carter  Jones  and  Richard 
Harneft." 

Mr.  B,  B.  MaHHtnburgy  for  plaintiffs. 
MeHHTH,  B.  II.  Bunn  and   Jacob   Battle^   for   defendants 
(a])peliant8). 

AvKKv,  J. :  There  was  error  in  the  rnling  of  the  court 
that  the  description  was  too  vague  and  uncertain  to  be 
explained  hy  ])arol  testimony.  Perry  v.  Scott,  109  N.  C, 
374. 

New  Trial. 


ALFRKl)  MAY  cS:  WIFE  v.  8TIMS0N  LUMBER  COMPANY. 

Judgm en i^ —  Arroneovf<  a« d  Irregular  Judgmen ta — Rem- 
edy for — Practice. 

1.  An  irrejfular  judgment  is  one  contrary  to  the  course  and  prac- 
tice of  the  court,  and  the  remedy  against  it  is  a  motion  in 
apt  time  to  set  it  aside,  while  an  erroneous  judgment  is  one 
rendered  according  to  the  course  and  practice  of  the  court, 
but  contrary  to  law,  which  can  only  be  remedied  by  an 
appeal. 

9.  When  an  erroneous  judgment  was  rendered  at  one  term  of 
court  in  an  action  in  which  the  defendant  had  appeared  and 
answered,  it  was  error  at  a  subsequent  term  to  set  it  aside  on 
motion. 

Motion     hy    defendant     to  set   aside    a    judgment    ren- 
tlered  at  January  Term,  1800,  of  Pirr  Superior  Court,  by 
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Boykiuy  e/.,  heard  before  Graham,  eA,  at  Chambers,  in 
Williamston,  on  September  1(5,  1896.  The  motion  was 
granted  and  plaintiff  appealed.  The  facts  are  suflBciently 
stated  in  the  opinion  of  Chief  Justice  Faircloth. 

Messrs.    Swift    Galloway    and    J,    B.    Batchelor,    for 
plaintiffs  (appellants). 
Messrs.  Blount  &  Fleming,  for  defendant. 

Faircloth,  C.  J.:  Judgment  was  rendered  in  this  action 
at  January  Term,  1896,  by  Boykin,  J.,  and  no  appeal  was 
taken.  On  September  10,  1896,  the  judgment  was  set 
aside  l»y  Graham,  J,,  on  affidavit  of  the  defendant,  alleg- 
ing that  it  was  erroneous  in  that  only  one  issue  was  sub- 
mitted  to  the  jury,  although  three  issues  were  raised  by 
the  pleadings. 

The  defendant  having  appeared  by  attorney  and  filed  an 
answer  to  the  complaint,  he  was  then  in  court,  although 
DO  summons  had  been  served,  and  there  was  no  irregular- 
ity in  the  course  of  the  court  in  that  respect. 

The  complaint  now  made  is  that  the  court  erred  in  sub- 
mitting only  one  issue  to  the  jury.  If  that  is  true,  as 
alleged  by  defendant,  it  w^as  error  in  law,  and  the  judge- 
ment rendered  was  an  erroneous  one,  and  the  defendant's 
remedy  was  by  appeal,  and  not  by  motion  at  a  subsequent 
term  to  have  the  judgment  set  aside.  That  would  be  his 
remedy,  if  the  judgment  was  irregular  only,  in  proper 
cases. 

The  distinction  has  been  frequently  stated  by  this  Court, 
to-wit :  An  irregular  judgment  is  one  contrary  to  the 
course  and  practice  of  the  court,  as  judgments  without 
service  of  process.  An  erroneous  judgment  is  one  ren- 
dered according  to  the  course  and  practice  of  the  court, 
but  contrary  to  law,  as  where  it  is  for  one  party  when  it 
119—7 
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ouojht  to  be  for  the  other;  or  for  too  much  or  too  little. 
Wolf  V.  Davis,  74  N.  (3.,  597.  The  remedy  in  the  latter 
event  is  by  appeal ;  in  the  former,  by  motion  in  apt   time. 

Issues  arise  out  of  the  pleadings  and  must  be  submitted 
to  the  jury.  If  the  court  shall  be  of  opinion  that  one  or 
more  issues  are  enough  to  reach  the  merits  of  the  case, 
without  depriving  the  parties  of  an  opportunity  to  have 
their  rights  heard  by  court  and  jury,  then  no  more  issues 
need  be  submitted,  and  if  in  that  opinion  the  court  is 
mistaken  the  parties  have  no  remedy  except  to  appeal. 
Simmons  v.  Dowd^  77  N.  C,  155. 

We  then  have  a  case  in  which  there  was  no  irregu- 
larity;  and,  if  there  was  no  error,  the  defendant  has  no 
case  for  relief;  and,  if  there  was  error,  he  has  lost  his 
remedy  by  failing  to  appeal.  He  cannot  appeal  from 
one  superior  court  judge  to  another. 

Error. 


1 
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J.  A.  RICKS  AND  W.  B.  RICKS,  Executorg  of  G.  E.  TAFT, 
et  al.  V.  R.  W.  STANCILL,  Administrator  of  T.  J. 
STANCILL.   et  al. 

Fraudulent  Conveyance —  Voluiitary  Conveyance — Burden 

of  Proof — Issues. 

1.  The  refusal  to  submit  ipsues  tendered  by  a  party  is  not  error 

when  under  those  submitted  by  the  trial  judge  the  party 
has  an  opportunity  to  present  fully  his  testimony  and  the 
law  arising  thereon. 

2.  Where,  in  the  trial  of  an  action  to  set  aside  a  deed  for  fraud,  it 

was  admitted  that  the  conveyance  was  voluntary  and  that 
the  donor  owed  the  plaintiffs  a  large  sum  of  money  at  the 
time  such  conveyance  was  made,  the  burden  was  properly 
imposed  upon  the  defendants  to  show  that  the  donor 
retained  at  the  time  the  deed  was  executed  sufficient  and 
available  property  to  pay  his  debts. 

Civil  action,  tried  before  Boykin^  «/.,  and  a  jury,  at 
April  Term,  1896,  of  Pitt  Superior  Court. 

The  eomplaint  alleged  that  T.  J.  Stancill  was  adminis- 
trator of  the  estate  of  Wiley  Stancill,  and  that  G.  E.  Taft 
and  R.  E.  Mayo  were  sureties  on  his  bond  ;  that  a  judg- 
ment was  obtained  against  the  principal  and  sureties  on 
Baid  bond,  which  was  paid  by  the  sureties;  that,  prior  to 
the  recovery  of  said  judgment,  T.  J.  Stancill,  for  the  pur- 
pose of  defrauding  his  creditors,  executed  voluntar}'  con- 
veyances of  his  land  to  certain  of  the  defendants,  who  were 
his  children  ;  that,  after  the  payment  of  the  judgment  by 
the  sureties,  T.  J.  Stau'-ill  executed  to  them  a  mortgage  to 
»eciire  its  repayment  on  the  land  previously  conveyed  to 
defendants,  and  on  certain  personal  property  which  has 
since  become  destroyed,  or  has  passed  out  of  existence. 
Plaintiffs  prayed  judgment  setting  aside  the  voluntary  con- 
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veyanees,  and  declariTii?  their  claiui  a  lien  on  the  lands,  and 
that  they  be  subrogated  to  the  rights  of  the  plaintiffs  in 
the  judgment  wliich  they  had  paid. 

Mea^rs.  Blount  cfe  Fleming^  for  plaintiifs. 

Mr.  Jatnea  E.  Moore^  for  defendants  (appellants). 

MoNTGOMEKY,  J.  :  The  defendants  tendered  five  issues, 
all  of  which  the  court  refused  to  submit,  and  the 
defendants  excepted.     Those  issues  were  as  follows: 

"  1.  Was  there  an  assignment  of  the  judgment  mentioned 
in  the  pleading  to  the  use  of  the  plaintiffs? 

"2.  At  the  time  of  bringing  the  suit,  was  the  deed  of 
T.  J.  Stancill  to  his  children  made  without  retaining 
sufficient  property  to  pay  his  then  existing  (creditors, 
without  (consideration,  and  with  intent  to  hinder,  delay 
and  defraud  the  plaintiffs? 

''3.  What  was  the  value  of  the  personal  property  of 
T.  J.  Stancill  ? 

"4.  Was  the  property  conveyed  in  the  mortgage  of 
T.  J.  Stancill  to  G.  E.  Taft,  and  others,  sufficient  to  paj 
plaintiff's  debt  i 

'*  5.  Was  the  property  mortgaged  by  T.  J.  Stancill  to 
R.  E.  Mayo  and  G.  E.  Taft  wasted  and  lost  by  the  care- 
lessness and  negligence  of  plaintiffs  ?  " 

The  court  submitted  the  following  issues: 

'*  1.  Were  the  conveyances  made  by  T.  J.  Stancill  to 
his  children  made  without  any  consideration  other  than 
that  of  natural  love  and  affection  ?      Ans.,  '  Yes.' 

"  2.  Did  G.  A.  Stancill,  G.  E.  Taft  and  R.  E.  Mayo 
agree  at  the  time  of  the  execution  of  the  mortgage  to 
them  by  T.  J.  Stancill  to  accept  said  mortgage  in  full 
satisfaction  of  all  indebtedness  of  said  Stancill  to  them  I 
Ans.,  *  No.' 
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"  3.  Were  the  conveyances  made  by  T.  J.  Stancill  made 
with  the  intent  to  hinder  and  defeat  his  creditors  ? 
Aug.,  '  Yes.' 

'*4  What  amount,  if  any,  is  due  R.  E.  Mayo  on  account 
of  money  paid  on  the  judgment  mentioned  in  item  two  of 
the  complaint  ?  Ans.,  '  $224-,  and  8  per  cent,  interest  from 
date,  May  20,  1889.' 

"5.  What  amount  if  any  is  due  G.  E.  Taft  on  account 
of  money  paid  on  the  judgment  mentioned  in  item  two  of 
the  complaint?  Ans.,  '$224,  and  8  per  cent,  inter- 
est from  date,  May  20,  1889.'  " 

There  was  no  need  for  the  first  issue  tendered  by  the  de- 
fendauts,  for  the  plaintiffs  on  the  trial  had  admitted  that  the 
judgment  had  not  been  assigned  to  them.  The  defendants 
were  not  entitled  to  their  second  issue,  for  the  question 
was  not  whether  Stancill  did  or  did  not  do  anything  at 
the  time  of  the  commencement  of  this  suit,  but  whether, 
at  the  time  he  made  the  voluntary  conveyances  to  his 
children,  he  retained  a  sufficiency  of  property  to  pay  his 
the?)  existing  creditors,  the  defendants  having  agreed  on 
the  trial  that  the  first  issue  submitted  by  the  court  should 
be  answered  "Yes,"  and  that  the  deeds  w^ere  voluntary; 
and  it  appears  that  that  part  of  the  defendant's  second 
issue,  as  to  whether  the  deeds  were  made  to  hinder,  delay 
and  defeat  his  creditors,  was  submitted  in  number  three  of 
the  issues  submitted  by  the  court.  The  third  issue  ten- 
dered by  the  defendants  was  properly  rejected,  for  the 
reason  that  the  personal  property  of  Stancill,  the  deceased 
donor,  whatever  its  value  might  have  been,  had  been 
administered  in  due  course  of  law  by  his  personal  repre- 
sentatives. The  4th  and  5th  of  the  defendant's  issues  the 
court  properly  refused  to  submit.  It  was  in  evidence  that 
none  of  the  property  conveyed   by   Stancill    to   plaintiffs 
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ever  eame  into  the  plaintiff's  possession  ;  but  on  the  other 
hand,  it  appeared  that  the  mortgagee,  Stancill,  used  the 
whole  of  it  for  his  own  benefit  and  purposes. 

Under  the  issues  submitted  by  the  court,  the  defendants 
had  the  opportunity  to  present  fully  their  testimony 
and  the  law  arising  thereon.  Patton  v.  Garrett^  116 
N.  C,  847;  Alpha  MilU  v.  Engine  Co  ,  Ihid.^  797. 

The  complaint  sets  out  with  sufticient  plainness  and  con- 
ciseness to  enable  the  plaintiffs  to  maintain  their  standing 
in  court  that  they  were  compelled  to  pay  the  amount  of 
a  judgment  recovered  against  them  as  sureties  on  the  admin- 
istration bond  of  Stancill,  and  that  in  good  time  they  com- 
menced this  action  with  the  view  of  deriving  the  rights 
and  remeVlies  against  their  ])riiicipal  and  his  estate  pro- 
vided under  Section   2096  of  The  Code. 

The  main  contention,  however,  in  the  case  is  wdietheror 
not  Stancill,  at  the  time   he  made   the  voluntary  convey- 
ances of  his  land  to  his  children,  retained   a  sufficiency  of 
property  to  pay  his  then  existing  creditors.     The  plaintiffs 
introduced  no  evidence  on    this   point.     The   defendants' 
evidence  went  to  show  that  the  property  reta  ned  after  the 
exemptions  should  be  allowed    was  not  sufficient    for  that 
purpose.     The    defendants'    counsel    asked    the    court  to 
instruct  the  jury  that  there  was  no  evidence  that  Stancill 
did  not  retain  sufficient  property  to  pay  his  debts,  and  that 
thev  should  answer  the  third  issue  ''  No."  This  w^as  refused 
and  the  defendants  excepted.     There   was  no  error  in  this 
refusal.     In  this  connection    the  court  charged    the  jury 
that  the  *' burden  was  upon  the  plaintiff*  not  only  to  show 
tiiat  the  conveyances  were  voluntarv   and   without  consid- 
eration   but   by  the  weight   of  testimony  that  Stancill  did 
not  retain  property  sufficient  and  available  to  pay  his  then 
existing  creditors,  and  that  unless  the  plaintiff"  had  proved 
by  the  weight  of  the  evidence  that  Stancill  did  not  retain 
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property  sufficient  and  available  for  the  satisfaction 
of  his  then  creditors,  they  would  answer  the  third  issue 
"No."  That  instruction  was  erroneous,  but  as  the 
jury  found  for  the  plaintiffs,  no  harm  has  been  done.  As 
we  have  said,  the  defendants  had  admitted  that  the  con- 
veyances from  Stancill  to  his  children  wore  voluntary, 
and  that  he  owed  the  plaintiffs  a  large  sum  of  money  at 
the  time  they  were  executed.  Upon  these  admissions,  the 
deeds  having  been  attacked  for  fraud  by  the  plaintiffs,  the 
burden  was  imposed  on  tlu-  defendants  to  show  that  the 
donor  retained  at  the  time  when  the  deeds  were  executed 
sufficient  property,  and  available  to  pay  his  debts. 
Brown  v.  Mitchell^  102  N.  C,  847.  We  have  examined 
the  other  exceptions,  and  they  are  of  no  force. 

No  Error. 


JAMES  H.  LASSITER  v.  W.  T.  STAINBACK,  et  al. 

Partnership — Trust — Individual  Indebted  tie  hh   of    Part- 
ner to  Partnership, 

1.  While,  as  to  matters  pertaining  to  the  partnership  business, 

each  partner  i^  a  trustee  for  the  partnership,  such  relation  is 
not  created  between  the  individual  partners  as  to  transac- 
tions not  connected  with  the  partnership  business. 

2.  Where  a  partner  with  the  knowledge  and  consent  of  the  other 

partner  used  the  firm's  money  to  pay  for  improvements  on 
his  own  land,  charging  himself  with  the  money  upon  the 
books  of  the  firm,  he  became  the  individual  debtor  of  and 
not  a  trustc-  for  the  firm,  and  the  other  partner  cannot  fol- 
low the  fund  and  have  it  declared  a  lien  upon  the  improve- 
ments. 
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Civil  action,  heard  before  Boykin^  «/.,  upon  ex«jeptions 
to  a  referee's  report,  at  February,  1896,  Term  of  Vance 
Superior  Court. 

The  principal  matter  and  issue  arising  upon  the  plead- 
ings and  submitted  to  the  referee  for  his  determina- 
tion was  whether  or  not  the  defendant,  Charles  E.  Stain- 
back,  during  the  continuance  of  the  firm  of  Lassiter, 
Stainback  &  Co.,  took  and  applied  to  his  own  use,  without 
the  plaintiff's  knowled^^e  or  consent,  assets  of  the  firm  in 
erecting  a  dwelling  house  in  the  town  of  Henderson.  It 
was  to  the  referee's  decision  in  favor  of  the  defendant  upon 
this  contention,  and  to  the  conclusion  of  law  thereon  that 
the  partnership  had  no  lien  upon  such  dwelling  house  for 
the  moneys  so  used  by  Stainback,  that  the  plaintiff  filed  his 
exceptions.  The  referee's  report  and  findings  of  fact  and 
law  upon  such  issue  were  sustained  by  his  Honor,  and  the 
plaintiff  appealed. 

Messrs.  T.  M,  Pittmaii  and   T,  T,   Hicks^  for    plaintiff 
(appellant). 

Mr,  A.  C.  Zollicojfer^  for  defendants. 

FuKCHEs,  J.  :  Plaintiff  and  deferidant  were  partners  in 
a  mercantile  business.  The  plaintiff  was  indebted  to  the 
defendant  at  the  time  of  forming  this  partnership  ^1,694.43. 
But  defendant  said  to  plaintiff,  ''  I  will  not  put  this  in  the 
partnership;  I  want  to  buy  a  lot  and  build  for  me  a  house 
out  of  this  money."  The  plaintiff  replied,  "  That  is  right ; 
1  want  to  sell  you  a  lot,"  which  he  afterwards  did  at  the 
price  of  $300,  and  the  price  was  credited  to  the  plaintiff 
on  the  $1,694.4'^  debt,  and  plaintiff  made  him  a  deed  for 
the  lot.  Soon  thereafter  the  defendant  commenced  build- 
ing on  this  lot,  and  to  pay  for  the  satne  out  of  the  partner- 
ship assets,  a   d  to  charge  the  same  to  his  individual  account 


N.  C]  SEPTEMBER    TERM,   1896.  105 


Lassitrr  v.  Stainback. 

on  the  books  of  the  concern.  The  plaintiff  had  full  knowl- 
edge of  this,  as  the  books  were  examined  by  him  daily,  and 
he  made  no  objection  to  this  course  of  the  defendant  until 
some  three  years  after,  when  it  was  found  that  the  part- 
nership and  the  defendant  were  both  insolvent.  He  now 
seeks  to  follow  this  fund,  used  for  building  the  house,  and 
have  it  declared  a  lien  thereon. 

The  law  constitutes  each  partner  an  agent  and  trustee 
for  the  partnership,  as  to  such  matters  as  pertain  to  the 
partnership  business.  Taylor  v.  Russell  at  this  Term. 
Bnt  the  partnership  dues  not  create  these  relations  of 
agent  and  trustee  between  the  individual  members  of  the 
partnership  as  to  other  transactions  not  connected  with 
the  partnership  business.  Therefore,  while  the  defendant 
was  the  agent  and  trustee  of  the  i>artnersliip  as  to  the  busi- 
ne^is  of,  or  connectenl  with  the  partnership,  he  was  not  its 
ajjent  or  trustee  to  buy  a  lot  and  build  a  house  on  it  for 
himself.  80  we  see  that  plaintiff  cannot  follow  the  fund 
and  have  it  declared  a  lien  on  the  house  because  the  defend- 
ant was  a  member  of  the  partnership. 

If  lie  can  follow  the  fund  and  have  it  declared  a  lien,  it 
is  upon  the  ground  that  the  defendant  had  used  the  part- 
nership funds,  and  that  ecjuity  will  declare  a  trust  from 
this  fact.  But  where  there  are  no  contractual  relations 
between  the  parties,  that  create  a  trust,  a  Court  of  Equity 
will  not  do  so,  unless  there  is  fraud  or  bad  faith.  2  Pom. 
Eq.  Jur.,  Sec.  1044.  If  I  give  A  :!^1,()00  to  buy  a  tract  of 
land  for  me^  and  A  buys  the  land  and  pays  for  it  out  of  the 
thousand  dollars,  but  takes  the  deed  U)  himself,  he  has  acted 
in  bad  faith  and  equity  will  declare  him  my  trustee  and 
compel  him  to  convey.  If  A  take  Ji>l,OU()  of  my  money 
without  my  knowledge  or  consent,  and  buys  land  with  it, 
and  takes  the  deed  to  himself,  equity  will  declare  him  my 
trnstee  and  compel  him  to  convey  on  account  of  the  fraud. 
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But  if  A  savs  to  me  there  is  a  tract  of  land  to  be  sold 
that  I  want  to  buy,  but  I  have  not  the  money  ;  I  give  him 
the  money  and  say,  "Go  and  V)ny  it,"  and  he  does  so, 
pays  the  thousand  dollars  I  gave  him  and  takes  the  deed 
to  himself,  equity  will  not  declare  him  my  trustee  and 
eonjpel  him  to  convey,  because  there  has  been  no  fraud  or 
bad  faith  practiced  by  A,  and  the  money  I  let  A  have  will 
be  regarded  as  a  loan.  And  this  action,  to  declare  a  lien  on 
the  house,  involves  the  same  principle  as  tliat  we  have 
been  discussing,  and  plaintift*  would  ask  to  have  the 
defendant  declared  a  trustee  and  for  a  conveyance  but  for 

mJ 

the  fact  that  the  lot  upon  which  the  house  was  erected 
was  the  defendant's  lot  and  not  involved  in  this  contro- 
versy. When  the  defendant  used  the  money  of  the  part- 
nership in  building  the  house,  with  the  knowledge  and 
consent  of  the  plaintiff,  and  charged  it  to  his  individual 
account,  he  then  became  the  individual  dt-btor  of  the 
partnership,  and  the  funds  used  became  his  individual 
funds,  so  in  legal  contenjplation  the  defendant  did  not 
build  the  h  »use  out  of  the  partnership  assets,  but  out  of 
his  own  means.  The  whole  trouble  has  arisen  from  the 
fact  that  the  defendant  has  become  insolvent  and  the  tinn 
has  to  lose  its  dei)t  against  him.  It  is  from  the  result  and 
not  from  the  cause. 

It  was  questioned  whether  money  used  in  the  improve- 
ment of  real  estate  belonging  to  another  could  be  followed 
and  made  a  charge  on  such  real  estate.  It  seems  to  he 
held  in  some  of  the  States  that  it  could,  but  lU)  authority 
was  cited  where  it  has  been  so  held  in  this  State;  but  we 
have  not  considered  this  question,  as  the  case  goes  off  on 
other  grounds.  There  is  no  error,  and  the  judgment  is 
affirmed. 

Affirmed. 
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W.  T.  STAINBACK  v.  G.  J.  HARRIS,  et  al. 

Motion  to  Reinstate  Appeal — Appeal — DismtHsal — Fail- 
ure to  Print — Negligence  of  Appellant, 

1.  A  motion  to  reinstate  an  appeal  dismiBsed  for  failure  to  print 

will  not  be  granted  when  it  appears  that  the  judgment 
appealed  from  was  rendered  on  August  24th;  that  the  clerk  was 
directed  on  October  Istto  make  transcript  and  to  send  it  up 
by  express  on  10th  October  ;  that  it  reached  this  Court  and 
was  docketed  on  12th  October,  with  two  other  cases  ;  that 
when  it  was  called  for  hearing  on  18th  October  the  record 
was  not  printed,  although  the  other  cases  accompai)ying  it 
had,  through  the  care  of  the  appellants  therein,  been 
printed  and  were  argued. 

2.  Printing  the  record  on  appeal,  as  required  by  the  rule  of  Court, 

is  the  duty  of  the  appellant,  and  neglect  to  have  it  done  is 
his  fault  and  not  that  of  his  attorney. 

Menarn,  T,  T.  Hicks  &nd  T .  M.  Pittman^  for  plaintiffs. 
Messrs.  L,  C.  Edwards  and  J.  B.  Batchelor^  for  defend- 
ant (appellant). 

Motion    on    iive  davs  notice  under  Rule  30  to  reinstate 
this  appeal,  which  was  dismissed  for  failure  to  print. 

Clark,  J.:  It  appe'ars  that  the  judgment  was  filed 
below  August  24,  1896,  and  the  appellant  filed  his  appeal 
bond  August  31st.  The  appellant  avers  that  he  directed 
the  clerk  to  send  up  rhe  transcript  forthwith,  but  does  not 
specify  at  what  time.  The  clerk  of  the  court  below  certi- 
fies that  the  appellant's  counsel  did  not  send  the  fees  for 
making  up  the  transcript  to  him  until  October  1st,  and  then 
for  the  first  time  directed  the  transcript  to  be  made  out,  and 
that  on  October  6th.  The  said  counsel  directed  him  to 
send  the  transcript  up  on  October  10th  by  express,  which  he 
did.     To   these  statements  of  the  clerk  there  is  no  denial. 
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It  also  appears  that  in  the  same  express  package  there  came 
the  transcripts  in  two  other  cases.  All  three  cases  were 
delivered  to  the  clerk  of  the  court  on  Monday,  October  12th, 
by  whom  they  were  docketed  simultaneously.  When  the 
three  cases  were  called  the  other  two,  bv  the  care  of 
the  appellants  therein,  were  properly  printed  and  were 
argued,  (one  of  them  on  October  13th,  the  same  day 
this  case  was  called,)  but  in  this  ease,  the  record  not 
having  been  printed,  the  court  would  not  hear  the 
appeal,  and  the  appellee  was  compelled  either  to  continue 
or  move  to  dismiss.  He  took  the  latter  course,  as  was  his 
right. 

The  appellant  has  shown  no  good  cause  for  reinstate- 
ment. He  does  not  deny  the  clerk's  averment  that  the 
transcript  was  not  directed  to  be  sent  up  till  October  1st, 
(though  the  judgment  had  been  tiled  August  24th,)  and 
that  theroafcer  he  directed  it  to  be  sent  up  on  October  10th, 
which  was  done.  Other  cases  sent  up  in  the  same  pack- 
age were  printed  and  heard,  and  there  is  no  reason  shown 
why  that  was  not  done  in  this  case.  If  a  party  will  delay 
sending  up  his  transcript  to  the  last  minute  he  should 
either  send  it  up  with  the  requisite  ])arts  of  the  record 
printed,  or  arrange  to  have  it  promptly  done  here.  It  is 
no  excuse  for  an  appellant  that  he  delays  docketing  his 
appeal  till  the  time  between  the  docketing  and  calling  the 
case  for  argument  which  is  perhaps  a  very  brief  one  in 
which  to  print  the  record. 

In  Af^erf/v.  Pritrhard,  106  N.  C,  344,  the  transcript 
was  docketed  November  30th,  and  the  appeal  was  dismissed 
for  failure  to  print  when  reached  December  2d,  and  in 
Stephens  v.  Koo?ice,  106  N.  C,  255,  the  transcript  was 
docketed  March  12th,  and  the  appeal  was  dismissed  for  fail- 
ure to  print  when  reached  March  13th.    Printing  the  record 
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on  appeal  is  not  a  professional  duty,  and  the  neglect  to 
Lave  it  done  is  the  fault  of  the  appellant  himself.  Dunn 
V.  Underwoody  116  N.  C,  525,  and  eases  there  cited. 

Every  presumption  is  in  favor  of  the  correctness  of  the 
result  of  the  trial  below.  When  a  party  is  sutKciently 
dissatisfied  to  desire  it  reviewed  on  appeal,  he  should  pur- 
sue the  orderly  steps  requisite  for  that  purpose.  If  he 
does  not  think  the  matter  of  sufficient  importance  to 
require  that  much  attention,  and  this  neglect  on  his  part 
must  either  impose  six  months  delay  on  the  appellee  or  a 
dismissal  of  the  appeal  on  himself,  he  must  not  grumble 
that  the  penalty  falls  upon  the  one  who  alone  could  have 
prevented  the  default. 

Motion  Denied. 


W.  E.  ROSS  V.  AMANDA  ROSS,  et  al. 
Practice — Supplemental  Proceed iiigs —  Receiver. 

1.  Where  supplemental  proceedings  had  discovered  that  the  defen- 
dant held,  partly  in  money  and  partly  in  choses  in  action^ 
a  specific  fund  which,  in  a  suit  brought  for  the  purpose,  the 
jury  had  found  to  belong  to  the  plaintiiT,  and  for  the  recov- 
ery of  which  the  jjlaintiff  had  judgment  according  to  the  ver- 
dict, and  the  clerk  by  his  order  forbade  the  transfer  of  the 
securities  and  money  and  directed  the  defendant  to  pay 
over  the  same  to  the  plaintiff,  it  was  error  in  the  judge  on 
appeal,  after  approving  the  findings  of  fact  by  the  clerk,  to 
reverse  the  latter^s  order  and  appoint  a  receiver  to  take  charge 
of  the  fund  until  the  plaintiff  should  institute  an  action  to 
recover  the  specific  fund. 

2.  In  snch  case,  as  soon  as  the  supplemental  proceedings  had  dis- 
closed the  existence  of  the  fund  in  the  defendant's  hands 
which  had  been  adjudged  to  belong  to  plaintiff,  it  only 
remained  for  the  clerk  to  order  the  delivery  of  the  fund  to 
the  plaintiff  and  to  compel  obedience  to  the  order  by  attach- 
ment for  contempt. 
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3.  The  old  equity  practice  of  granting  a  restraining  order  in  one 
action  until  another  can  be  brought  between  the  same  parties 
is  foreign  to  the  present  Code  system  under  which  the  court, 
when  possessing  jurisdiction  of  the  parties  and  subject-mat 
ter,  will  proceed  to  administer  all  rights  of  the  parties  per- 
taining to  the  subject  matter. 

Procekding  supplementary  to  execution,  henrd  on  appeal 
from  the  judgment  ot  the  Clerk  of  the  Superior  Court  of 
Vance  county,  before  Boykin^  e/.,  at  Chavfihers^  on  the  14th 
April,  1896.  The  facts  appear  in  the  opinion  of  Associate 
Justice  Clark.  From  his  Honor's  judgment  appointing  a 
receiver,  etc.,  the  defendant  appealed. 

Messrs.  T.  T,  Hicks  and  A,  C.  ZolUcoffer^  for  plaintiff. 
Mr.  T.  M.  Pittman^  for  defendants  (appellants). 

Clark,  J.:  The  plaintiff  sued  tor  the  recovery  of  specific 
articles  and  money  constituting  a  fund  which  had  been 
conveyed  to  the  plaintiff  by  the  defendant.  The  jury  found 
upon  issues  submitted  to  them  that  no  specific  articles 
were  detained  by  the  defendant,  but  that  ehe  had  three 
hundred  dollars  of  the  money  of  the  specific  fund  which 
she  should  have  delivered  to  the  plaintiff.  The  verdict 
was  made  a  part  of  the  judgment,  which  decreed  that  the 
plaintiff  should  recover  of  the  defendant  $300,  with  interest 
''  according  to  the  verdict." 

Upon  supplemental  proceedings  it  was  found  as  a  fact 
that  the  defendant  still  held  (partly  in  money  and  partly  in 
the  choses  in  action  and  securities  in  which  she  had  invested 
the  balance  thereof)  this  specific  fund.  The  clerk  there- 
upon properly  forbade  the  transfer  or  conveyance  ot  the 
choses  in  action  and  money,  {Code^  Sec.  488  (6), )  and 
directed  the  same  to  be  paid  over  to  the  plaintiff,  {Code^ 
Sec.  493,)  and  upon  non-compliance  issued  a  notice  to  show 
cause  why  the   defendant  should  not  be  attached  for  con- 
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tempt.  Code^  Sec.  500.  The  defendant  was  not  entitled 
to  her  personal  property  exemption  in  a  fund  already 
adjudged  to  be  the  property  of  the  plaintiff.  Upon  appeal 
the  judge  approved  the  findings  of  fact  by  the  clerk,  but 
reversed  his  judgment,  and  on  his  own  motion  appointed 
a  receiver  to  take  possession  of  the  fund  until  the  plaintiff 
should  institute  an  action  to  recover  the  specific  fund. 
This  was  error.  The  appointment  of  a  receiver  and 
another  action  were  alike  unnecessarv,  for  this  action 
itself  had  been  brought  for  the  recovery  of  the  specific 
fund,  the  jury  had  found  it  belonged  to  the  plaintiff, 
and  the  judgment  had  directed  the  $300  to  be 
paid  over  to  the  plaintiff  "according  to. the  verdict." 
When  the  supplemental  proceedings  disclosed  that  part  of 
the  fund  was  still  in  defendant's  hands,  and  that  the 
remainder  had  been  since  loaned  out  and  invested  in 
chases  in  action^  it  only  remained  to  enforce  the  execution 
of  the  judgment  by  ordering  the  defendant  to  pay  over 
the  specific  money  and  the  notes  taken  for  the  other  part 
of  the  money  to  the  plaintiff,  and  to  compel  the  enforce- 
ment of  the  order  if  not  obeyed  by  attachment  for  con- 
tempt. Wilson  V.  Chichester^  107  N.  C,  386.  Had  the 
judgment  not  been  so  clearly  drawn  in  accordance  with 
the  verdict,  the  remedy  would  have  been  by  motion  in  the 
cause  on  notice  to  the  defendant  to  amend  and  correct 
the  judgment  in  accordance  with  the  verdict,  and  not  by 
a  new  and  independent  action  for  the  same  cause  of  action. 
And  in  anv  view  it  was  error  to  restrain  defendant  and 
hold  the  fund  till  the  plaintiff  could  bring  an  indepen- 
dent action  against  her  to  recover  the  specific  property. 
Granting  a  restraining  order  in  one  action  till  another 
action  can  be  brought  between  the  same  parties  was  an 
incident  of  the  old  procedure  Avhen  law  and  equity  were 
divided,  but  is  foreign   to   the  present  simpler  system  in 
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which,  when  the  court  possesses  jurisdiction  of  the  parties 
and  subject-matter,  it  will  proceed  to  administer  all  rights 
of  those  parties  pertaining  to  that  subject-matter.  Under 
2^he  Code,  Section  497,  when  it  is  found  that  a  third 
person,  not  a  party  to  the  actioi),  claims  an  interest  in  the 
property,  or  denies  the  debt,  which  is  sought  by  the 
plaintiff  to  be  applied  to  his  judgment  as  belonging  to  the 
judgment  debtor,  the  court  may,  by  an  order  in  the  cause, 
restrain  the  transfer  of  such  property  till  the  receiver 
can  bring  an  action  to  recover  it,  but  such  action  is  brought 
bv  the  receiver  as  the  ailment  of  the  court,  and  is  an  entirely 
different  matter  from  restraining  a  conveyance  till  the 
plaintiff  may  bring  an  independent  action  against  the  same 
defendant.  Whatever  rights  the  plaintiff  has  as  against 
the  defendant  are  determined  by  the  judgment  which  is 
the  foundation  of  the  supplemental  proceedings,  which  are 
merely  to  assist  in  the  execution  of  the  judgment  by 
appropriate  investigation  and  orders. 

The  judgment  of  the  court  below  is  reversed,  and  the 
case  is  remanded  that  judgment  may  be  entered  affirm- 
ing the  action  of  the  clerk  in  accordance  with  this  opinion. 

Reversed. 


X.C.I  SEPTEMBER    TERM,  1896.  113 


Holm  AX  v,  Whitakkr. 


W.  C.  HOLMAN  V.  JAMES  WfllTAKER. 

Chattel    Mortgage — Vague    and    Uncertain  Description — 
Patent  Amhiguity — Parol  Evidence, 

A  description  in  a  chattel  wort^aj^e  of  the  property  conveyed 
SB  ''  a  one-horse  wajjon,"  the  luort^a^or  having  at  the  time 
of  making  the  mortgage  four  one-horse  wagons,  is  a  patent 
ambiguity  which  cannot  be  explained  by  parol  testimony. 

Action  of  claim  and  i>elivkry,  tried  before  J/(?/rc/\  '/., 
and  a  jury,  at  the  Marc.li  Teiin,  1896,  of  Wake  Superior 
Court.  Tlie  action  was  (•oinineiiced  in  a  iriagistrate's 
court,  and  a  claim  and  dclivt^ry  was  had  for  the  posses- 
sion of  a  "  two-horse  phaeton  with  driver's  seat  in  fn)nt'" 
and  a  '*  single-horse  waijon,'"  which  wx»re  articles  of  per- 
sonal ]>roperty  mentioned  in  a  certain  chattel  mort^aire 
made  hy  the  defendant  to  the  plaintiflf  to  secure  a  note 
of  $10(j.  The  mortgage  w^as  put  in  evidence.  It  was 
in  evidence  that  the  sheriff  went  to  seize  the  wagon 
mentioned  in  the  mortgage,  but  found  at  the  defendant's 
house  more  than  one  "single-horse  wagon.''  The  defen<l- 
ant  pointed  out  to  him  which  wagon  was  the  one  men- 
tioned in  the  mortgage.  The  sheriff  took  the  wagon  so 
pointed  out  by  defendant ;  but,  plaintiff  having  refused 
to  receive  it,  lie  returned  it  and  seized  another  wagon. 
Upon  the  trial  the  plaintiff  was  asked  to  state  which  one 
of  the  wagons  he  "thought  he  had  a  mortgage  on,"  and 
to  this  question  the  defendant  objected.  The  objection 
was  overruled,  and  the  defendant  excepted  on  the  ground 
that  the  description  in  the  mortgage  was  such  a  patent 
ambiguity  that  it  could  not  be  explained  by  parol  tes- 
timony, as  the  defendant  had  several  wagons  at  the  time 
of  making  the  mortgage,  and  that  they  were  not  sepa- 
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rated  except  as  hereinafter  stated,  and  that  tliere  was  no 
mutual  understanding  between  the  plaintiff  and  the 
defendant  as  to  which  wagon  was  meant.  All  testified 
that  at  the  time  the  mortgage  was  made  the  defendant 
was  working  for  the  plaintiff,  usin^,  as  needed,  a  two- 
horse  and  a  one-horse  wagon.  The  defendant  said  that 
he  had  four  one-horse  wagons  at  that  time,  and  that  the 
one  last  seized  by  the  sheriff  was  the  one  he  was  using 
in   hauling  while  working  for  the  plaintiff. 

The  following  were  the  issues  submitted  and  the 
responses  thereto  : 

"1.  Is  the  plaintiff  the  owner  and  entitled  to  the  pos- 
session of  the  carriage  and  wagon  described  in  the  com- 
plaint ?     Ans.,  '  Yes.' 

''  2.  How  much  is  the  defendant  indebted  to  the  plaintiff? 
Ans.,   '$91.50  and  interest.'" 

There  was  judgment  for  the  plaintiff,  and  defendant 
appealed. 

Messrs,  J,  B,  Batchelor  and  E.  A.  Johnson^  for  defend- 
ant (appellant). 

Xo  counsel,  contra, 

Faircloth,  C  J. :  This  is  an  action  to  recover  posses- 
sion of  personal  property  claimed  under  a  mortgage.  The 
description  was  a  "  one-horse  wagon,"  the  defendant  hav- 
ing at  the  time  of  making  tlie  mortgage  four  one-horse 
wagons.  This  case  is  governed  by  Blakeley  v.  Patrick^ 
67  N.  C,  40.  There  the  language  was  *'  ten  new  buggies,'' 
the  mortgagor  having  more  than  ten  new  buggies  in  the 
same  lot,  and  the  plaintiff  could  not  recover.  Here  a  "one- 
horse  wagon  "  was  the  description,  the  mortgagor  having 
four  one-horse  wagons,  and  the  plaintiff  cannot  recover. 
Suppose  one  wagon,  in    the  meantime,   had  been   stolen.. 
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Whose  wagon  was  lost  ?  The  doctrine  was  so  well  dis- 
cussed in  Waldo  v.  Belchtr^  11  Ired.,  609,  that  we  need  not 
repeat  it.  The  ambiguity  is  patent,  and  parol  testimony 
to  explain  it  is  inadmissible.  If  one  of  the  wagons  had 
b<*eii  set  apart  and  in  some  way  distinguished  at  the  time 
of  making  the  mortgage,  or  if  the  mortgagor  had  owned 
only  one  wagon,  then  such  evidence  could  be  heard  for 
the  purpose  of  identification.  Spivey  v.  Grants  96  N.  C, 
214;  Lupton  v.  Lvpton,  117  N.  C,  30.  We  notice  that 
there  is  no  judgment  for  possession  of  the  wngon  in  the 
record,  unless  the  words  in  the  judgment,  **  that  the  sale 
was  in  all  respects  regular,''  can  be  so  construed.  We, 
however,  give  the  plaintiff  the  benefit  of  a  judgment 
for  possession,  according  to  the  finding  on  the  first  issue. 
There  is  no  controversy  about  the  phaeton.  There  is 
error.  Error. 


M.  S.  CLARK  V.  C.  B.  EDWARDS,  et  al. 
Mechanic'' a  Lien — Sub- Coritr actor — Notice  to  Owner. 

1.  While,  under  section  1789  of  The.  Code,  a  mechanic's  or  laborer's 

lien,  or  lien  for  material,  when  filed,  relates  back  and  takes 
priority  over  all  liens  attaching,  or  purchases  for  value  made 
subsequent  to  the  beginning  of  the  work  or  of  furnishing  the 
first  material,  yet  it  is  good  only  for  the  amount  due  the  con- 
tractor, laborer  or  material  man. 

2.  A  Bub-eon tractor  can  enforce  his  right  of  lien  against  the  owner 

of  property  only  to  the  extent  of  any  unpaid  sums  due  the 
contractor  at  the  date  of  giving  notice  to  the  owner  of  his, 
the  sab-con tractor^s,  claim. 

8.  Until  a  sub -contractor  gives  to  the  owner  of  property  notice  of 
his  claim  he  has  no  lien  and  the  owner  is  justified  in  mak- 
ing payment  to  the  contractor. 


I 
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4.  The  mere  fact  that  laborers  and  sub-eontractoreare  working  on 
a  building  is  not  notice  to  the  owner  not  to  pay  out  to  the 
contractor  until  it  is  ascertained  how  much  is  due  by  the 
latter  to  each  and  every  sub-contractor,  laborer,  material 
man,  &c. 

This  was  a  civil  action  tried  at  February  Term,  1896, 
of  Wake  Superior  Court,  before  MclGei\J.^  and  a  jury. 

Tlie  defendant,  C.  B.  Edwards,  on  July  2,  1894,  con- 
tracted with  the  Brigi^s  Building  and  Manufacturing  Com- 
pany, a  corporation,  to  erect  on  the  lot  described  in  the 
complaint  a  residence  at  a  cost  of  ^»^, 050,  $2,000  of  which 
was  paid  in  cash  upon  the  execution  of  said  contract,  and 
the  balance,  $1,050,  was  to  be  paid  in  hardware  as 
called  for  by  the  said  company,  as  shown  in  said  con- 
tract. 

In  December,  1894,  the  plaintiff  contracted  with  the 
Briggs  Building  and  Manufacturing  Company  to  furnigh 
material  and  put  on  the  said  residence  a  slate  roof,  which 
he  did  as  sub-contractor,  comj>leting  the  said  roof  abont 
February  1,  1895.  It  is  admitted  that  the  said  companj 
is  indebt'd  to  the  plaintiff  in  the  sum  of  $270.82  on 
E'rcount  of  said  roof.  It  is  also  admitted  tliat  the  said  com- 
pany made  a  general  ai^signinent  on  the  8th  of  March.  1895, 
to  P.  Thiem,  trustee,  for  the  benefit  of  creditors. 

The  plaintiff  was  examined  in  his  own  behalf  and  testi- 
fier!: *'  [  made  a  contract  with  the  said  company  through 
John  D.  Briggs,  secretary  and  treasurer  of  said  company, 
to  put  a  slate  roof  npon  defendant  Edwards'  house  as  sub- 
contractor sometime  in  December,  1894,  and  completed 
same  February  1,  1895.  Shortly  after  the  said  roof  was 
completed  the  said  company  made  an  assignment.  Early  in 
April,  1895,  I  had  a  conversation  with  Mr.  P^dwards,  the 
defendant,  at  his  place  of  business,  and  I  told  him  that  the 
Briggs  Building  and  Manufacturing  Company  owed  aie  for 
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patting  a  roof  on  his  house,  and  I  thought  he  should  pay 
for  the  same.  He  told  me  that  lie  did  not  owe  the  coin- 
parj  anything,  but  liad  overpaid  them  for  work  done  on 
the  house.  He  showed  me  some  papers  about  tl)e  matter. 
Mr,  Edwards  saw  me  at  work  on  the  house  during  the  time 
I  was  puttiiii^  on  the  roof.  The  balance  due  for  said  slate 
roof  under  the  sub-con  :ract  is  $270.82,  no  part  of  which 
has  been  paid.  Sub-ronti actor's  lien  was  filed  in  the 
office  of  the  clerk  of  the  superior  court,  October  5,  1895." 
The  defendant  Edwards  testified  :  "I  made  the  contract 
with  the  Briggs  Building  and  Manufacturing  Company  on 
the  2d  of  July,  1894,  to  erect  my  residence  for  )f3,050,  and 
atthetimeof  making  the  contract  I  paid  the  company  $2,000 
in  advance  on  contract  price.  The  balance,  $1,050,  was  to 
be  paid  in  hardware  as  the  company  called  for  the  same. 
At  the  time  the  assigntnent  was  made  I  had  overpaid  the 
company  for  the  work  done  on  my  house  about  $700. 
After  tiie  assignment  I  saw  Mr.  Briggs  and  asked  him 
about  the  c  jmpletion  of  my  building.  I  told  him  I  had 
larji^ely  overpaid  the  company  for  the  work  done  on  the 
bnilding,  and  I  wanted  it  finished.  Mr.  Briggs  told  me  if 
I  would  pay  for  tiie  materials  and  labor  he  would  superin- 
tend the  finishing  of  the  house  without  charge  for  himself, 
and  would  furnish  me  with  the  bills  each  week  for  work 
done  and  materials  furnished,  which  he  did.  In  this  way 
the  building  was  finished  about  July  1,  1895,  at  a  cost  of 
aWmt  $700  over  the  contract  price.  Some  time  in  April, 
1895,  Mr.  Clark  came  to  my  place  of  business  and  told  me 
that  the  Briggs  Building  and  MaTuifacturing  Company  owed 
him  for  putting  the  roof  on  my  house,  and  wanted  me  to 
pay  him  for  it.  I  told  him  I  had  overpaid  the  contractors 
larj;elv  for  the  work  done  on  mv  house  and  could  not  pav 
him  for  it.  He  insisted  that  I  ought  to  pay  him,  and  I 
told  him  I  would  refer  the  matter  to  disinterested    parties 
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to  settle,  and  he  went  off,  and  afterwards  this  suit  was 
brought.  I  never  rec^eived  any  notice  of  plaintiff's  claim 
except  on  October  5,  1895,  when  notice  was  filed  in  the 
office  of  clerk  of  the  superior  court.  Of  the  $1,050  which 
was  to  be  paid  in  hardware  under  the  contract,!  paid  about 
$30  in  hardware  to  the  company  before  assignment. 
Instead  of  requiring  the  balance,  $1,020,  to  finish  the 
house,  it  took  $1,740  to  finish  it.  Have  never  paid  the 
$1,020  on  the  original  contract." 

The  plaintiff  stated  he  iid  not  ask  any  judgment  against 
John  D.  liriggs  individually. 

The  plaintiff  tendered  the  following  i-^sues  :  "  What, if 
anything,  was  due  the  (contractor,  the  Briggs  Building  and 
MaTiufacturing  Company,  on  the  contract  to  build  the  resi- 
dence of  the  d(»fendant,  C.  B.  Edwards,  at  the  time  the 
plaintiff  furnished  the  material  an<l  labor  to  put  the  slate 
roof  on  said  residence,  at  the  time  notice  was  given  of 
plaintiff's  claim,  and  the  Vutu  was  filed  ?  " 

His  Honor  rejected  this  issue,  and  submitted  the  follow- 
ing issue  to  the  jury  : 

"■  What  amount,  if  anv,  was  due  from  C.  B.  Edwards  to 
the  Briggs  Manufacturing  Company  at  the  time  the  plaint- 
ifi'gavo  notice  to  said  Edwards  of  his  claim  if  " 

Plain titt*  exceptcni. 

After  argument  by  counsel  of  plaintiff,  his  Honor  said  it 
was  not  necessary  to  prolong  the  case  further.  He  then 
instructed  the  jury  that  if  they  believed  the  evidence  in  the 
case  they  would  answer  the  issue  submitted, '' Nothing." 
The  jurv  answered  the  said  issue  '' Nothinj^:." 

Plaintift' moved  for  a  new  trial  for  error  in  rejecting  the 
issue  tendered  by  him,  and  for  error  in  the  charge  of  his 
Honor  to  the  jury.  Motion  was  overruled  and  plaintiff 
appealed. 
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Mr.  J,  C,  Z.  Harris^  for  plaintiff  (appellant). 
Mr,  W.  If.  Jones^  for  defendant. 

Clark,  J.  :   It  is  true,  under  Section  17S9  of  The  Code^ 
that  where  a  mechanic's  or  laborer's  lien,  or  lien  for  mate- 
rial, is  filed  as  required,  it  dates  back  and  takes  priority 
of  all  liens  attaching,  and  against  all   purchases  for  value 
(though  without  notice)  made  subsequent  to  the  beginning 
of  the   work,  or  furnishing   the  first   mateiial.      Burr   v. 
Maultsby^  99  N.  C,  203 ;  Lumher  Company  v.  Hotel  Com- 
pany^ 109  N.  0.,  658.      But  such  lien  is  only  good  for   the 
amount  due  the  contractor,  laborer  or  material   man,  and 
the  8nb-con tractor    can    be    put    in    no    better   (tondition. 
As  defendant's  counsel  said  forcibly  and  pertinently  on  the 
argument,  tlie  sub-contractor  can  only  sue  into  the  contract. 
Accordingly  The  Code^  Section    1801,  afl'ords  the  sub-con- 
tractor '^ivinfic  notice  of  his   claim  a  riorJit  to  a  Thju  '*  not 
exceeding  the  amount  due  the  original   contractor   at   the 
time  of  notice  given,"   and   Section    1802   confers  on   the 
snb-contractor  the  right  to  enforce  such  lien   if  the  owner 
fails  *'  to  retain  "  the  amount  thereof  *'  out  of  the  amount 
due  tiie  said  contractor."      Ifi  this  case    the    plaintiff,  who 
was  gulvcon tractor,  did  not  give  the  owner  of  the  property 
notice  of  his  claim  till  after  the  contractor,  who  was  paid 
op  to  that  date,  had  failed  in  business  and  abandoned  the 
work.     Neither  at  that  time  nor   at  any    time   tliereafter 
was  anything  due  the   contractor — the   owner  completing 
the  building  himself.      I  here  was  therefore  no  sum  due  the 
contractor  out  of  which  the  owner  should  have  **  retained  " 
the  plaintiff's  claim.     The  plain  language  and  intent  of  the 
statute  controvert  the  plaintiff's  contention,  which,  if  cor- 
rect, would  prevent  owners  from   paying  anything  to  con- 
tractors till  twelve  months  after  the  completion    of  their 
work.     The  mere  fact  that  laborers  and  sub-contractors  are 
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working  on  the  building  is  not  notice  to  the  t)wner  not  to 
pay  out  to  the  contractor  till  it  is  ascertained  how  much  is 
due  by  the  contractor  to  ealjh  and  every  sub-contractor, 
laborer,  material  man,  &c.  The  statute  requires  that  the 
sub-contractor  must  give  notice,  and  till  ho  does  this  he 
does  not  have  a  lien,  and  the  owner  is  justified  in  making 
payment  to  the  contractor. 

No  Error. 


STATE  ex  rel.  W.   H.  GOODWIN  v.  CARALEIGH  PHOS- 
PHATE AND  FERTILIZER  WORKS. 

Action  for  Penalty — Qui  Tarn  Action. — Party  Plaintiff 
—  Tax  on  Fertilizers  —  ConHtitutionality —  Interstate 
Coviraerce. 

1.  In  an  action  for  a  penalty  the  person  Huing:  therefor  is  the 

proper  party  plaintiff  unless  the  statute  directs  otherwise. 

2.  Under  Sections  2190,  2191  and  2198  of  T/ie  CVi6?,  requiring  each 

sack  of  fertilizer  sold  to  have  a  tag:  attached  and  affixing  a 
penalty  for  noncompliance  therewith,  to  be  recovered  by 
any  one  suing  therefor,  the  person  suinju:  for  the  penalty,  and 
not  the  Department  of  Agriculture  or  the  State,  is  the 
proper  party  plaintiiT. 

8.  A  statute  providing  for  the   recovery  of  penalties  by  private 
persons  is  not  in  conflict  with  Section  5  of  Art.  IX..  of  the  Con- 
stitution which  appropriates  the  net  proceeds  of  all  flnesand 
penalties  to  the  School  Fund.   {Suttoti  v.  Phillips^  116  N.  C 
502,  followed.) 

4.  The  statute  (Sections  2190,  2191  Hnd2l98  of  77ie  Cr>r/c)  r -quiring 
each  sack  of  fertilizer  sold  in  this  State  to  have  a  tag  affixed 
thereto  is  nor  in  violation  of  clause  3  of  Secti  >n  8  of  Article 
I.  of  the  ('Onstitution,  relating  to  interstate  commerce. 
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Action  for  a  penalty,  heard  on  complaint  and  demurrer 
before  Mclver^  «/.,  at  February  Term,  1896,  of  Wake 
Superior  Court.     The  complaint  was  as  follows  : 

"1.  That  defendant  is  a  corporation,  &c.,  and  is  doing 
business  in  this  State,  to  wit,  in 'the  manufacture  and  sale 
of  fertilizers. 

"2.  That  defend mt,  havirig  manufactured  the  '  Eclipse  ' 
brand  of  fertilizer,  wit'^.  which,  according  to  law,  said 
defendant  is  re([uired  to  tag  each  sack  of  said  fertil- 
izer as  provided  in  Sections  2190,  2191  and  2193,  sold  to 
W.  H.  J.  Goodwin  in  Wake  count v  and  delivered  to  him 
twrenty  sacks  of  said  Eclipse  brand  of  fertilizer  during  the 
months  o\*  April  and  May,  1895,  without  affixing  the  tag 
a:^  required  by  the  afore>aid  sections  of  Tke  Code  to  each 
of  said  twenty  sa^ks  of  fertilizer. 

**  Wherefore  plaintiff  demands  ju<igment  against  the 
defendant  for  :j?200  and  costs.'' 

Defendant's  demurrer  was  as  follows: 

'*  1.  Becaus  i  there  is  a  defect  of  parties  in  that  the 
Department  of  Agriculture  should  be  made  a  party. 

"2.  liecause  there  is  a  defect  of  parties  in  that  the  State 
of  North  Carolina  should  be  made  a  party. 

*•  3.  Because  the  Act  of  the  General  Assembly  under 
which  the  plaintiff  brings  this  action  is  unconstitutional 
and  void,  in  that  it  is  in  vioation  of  the  Constitution  of 
North  Carolina,  Section  5,  Article  IX.,  providing  for  the 
appropriation  of  fines  and  penalties  to  the  Common  School 
Fund. 

"4.  Because  the  Act  of  the  General  Assembly  under 
which  plaintiff  brings  this  action  is  unconstitutional  and 
void,  in  that  it  is  in  violation  of  the  Constitution  of  the 
rriited  States,  Article  I.,  Section  8,  clause  3." 

The  demurrer  was  overruled,  and  the  defendant 
appealed. 
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Mr,  J.  C.  L.  Harris^  tor  plaintiff. 
Xo  counsel, /?07i/ra. 

FuKCHKs,  J.:  As  it  appears,  this  is  an  appeal  from  the 
jn(l<(nient  of  the  eonrt  below  upon  complaint  and  demurrer. 
The  demurrer  admits  the  facts  stated  in  the  complaint,  and 
assigns  four  grounds  upon  which  it  is  contended  the 
plaintiff  should   not  recover. 

The  first  assignment  cannot  be  sustained,  as  the  party 
suing  is  the  proper  plaintiff,  unices  the  statute  creating 
the. penalty  provities  otherwise.  Burrell  v.  Hvghes^  116 
N.  {).,  480. 

The  second  assignment  cannot  be  sustained,  as  the  party 
claiming  the  penalty  is  the  propv*r  plaintiff,  and  not  the 
State.      Middleton  v.  Railroad^  95  X.  C,  1()7. 

The  third  assignment  cannot  be  sustained,  hs  this  ques- 
tion has  l)een  de(ude^  and  has  been  expressly  held  to  be 
constitutional  in  Sutton  v.  Phillij)8^  IIH  N.  C,  502,  and  a 
number  of  other  eases  there  cited. 

As  to  the  fourth  assignment,  we  are  somewhat  at  a  loss 
to  Pee  its  relevancy  to  this  case.  And  we  regret  that  the 
case  was  not  argued  for  the  defendant  in  this  Court.  As 
we  ujiderstand  the  facts  from  the  pleadings,  the  defendant 
is  a  domestic  corporation  and  the  plaintiff  is  a  resident  of 
Wake  county.  And  it  is  not  plain  to  us  how  it  is  that  a 
(juestion  of  interstate  commerce  is  involved,  as  we  under- 
stnnd  from  jdaintiffV  attorney  it  was  contende<i  in  the  cotirt 
below.  P»ut  if  there  is  such  a  (juestion  involved  it  cannot 
be  sustaine<l  bv  defendant.  Tiiis  statute  and  this  very 
tjuestion  have  bet»n  discussed  in  a  well-considered  opinion 
bv  JudiXe  S«»vinour  of  the  Unite  I  States  District  Court 
and  held  ti>  be  constitutional.  And  while  we  do  not  con- 
sider ours^'lves  biuin»l  by  this  0[)inion  as  authority,  still  we 
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believe  it  to  be  founded  on  sound  reasoning  and  authority 
and  a  correct  exposition  of  the  law.  52  Fed.  Rep.,  690. 
We  find  no  error,  and  the  judgment  is  affirmed. 

Affirmed. 


T.    A.     ARNOLD     v.     JOHN     PORTER,    Receiver    of    PARK 

LUMBER  COMPANY. 

Practice — Controversy    Without  Action — Prerequisites  to 

Jurisdiction. 

When  a  case  containing  facta  upon  which  a  controversy  depends 
is  sought  to  be  submitted  under  Section  567  of  The  Codt^  an 
2\ffidavit  to  the  eflFect  that  the  controversy  is  real  and  the 
proceeding  in  good  faith  to  determine  the  rights  of  the 
parties  is  a  prerequisite  to  jurisdiction,  and  in  the  absence  of 
such  affidavit  the  proceeding  will  be  dismissed. 

C0XTROVER8Y  without  action,  heard  upon  facts  agreed 
before  Boyhin^  */.,  at  Chamhers^  on  Srd  day  of  October, 
1896.  The  affidavit  required  hy  Section  567  of  TA^  Code 
was  not  made  or  filed.  Judgment  whs  rendered  against 
the  party  named  as  defendant,  and  he  appealed. 

Mexsrs.  Shepherd  cfe   Bushee^  for  plain tiflF. 
Mes-srs.  S.  G,  Ryan  and  Armistead  Jones^iov  ^^\^\\^*M\Xy 
(appellant). 

Montgomery,  J. :  It  was  intended,  it  seems,  to  submit 
without  action  a  case  containing  facts  upon  which  the 
controversy  depends,  under  Section  567  of  The   Code,     It 
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appears   that  the  affidavit   required    by  the  statute,  to  the 

effect  that  the  controversy  is  real    and  that  the  proceeding 

is  in  good  faith  to  determine  the  rights  of  the  parties,  was 

never  made  or  filed.     Such  an  affidavit  is  a  prerequisite  to 

the  exercise  of  jurisdiction  in  the  matter.     Jonea  v.   Com- 

misHioners^   88   N.   C,   56;   Grant  v.  Neiosom^    81  N.  C, 

36.     The  proceeding  must  be  dismissed. 

Dismissed. 


THE  FARMERS'  STATE  ALLIANCE  OF  NORTH  CAROLINA 

v.  WILLIAM  MURRELL,  et  al. 

A  ction  Against    A  dm  in  istra  tor —  Ven  ue —  Applica  t  Ion    to 

Remove  Cause  to   Proper  County. 

1.  Under  Section  193  of   The  Code  an  action  against  an  adminis- 

trator of  a  decedent,  whether  upon  the  offlcial  bond  of  the 
administrator  or  for  the  purpoBe  of  holdiuf?  him  liable  for 
any  act  of  hie,  or  for  any  liability  of  his  intestate  incurred 
in  his  lifetime,  must  be  broui<ht  in  the  county  where  the 
bond  was  p^iven  if  the  principal  or  any  of  his  sureties  is  in 
such  countv. 

2.  If  the  application  for  removal  of  an  action  to  the  proper  county 

be  made  before  time  for  answering  expires,  it  matters  not 
when  the  motion  is  heard. 

Motion  to  ri'inove  tlie  cause  to  anotlier  countv  for  trial, 
for  that  the  action  was  brought  in  the  wrong  county,  con- 
trary to  Section  11)3  of  The  Code^  heard  before  Mclver^  «/., 
at  February  Term,  1SU6,  of  Wake  Superior  Court. 

It  appeared  from  the  j)leadin2:s  that  Elijah  Murrell,  one 
of  the  sureties  on    the    bond    sued  on,   had  died  before  the 
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eommeiujement  of  the  action,  and  that  the  principal  in  the 
bond,  William  Murrell,  (also  a  defendant  in  this  action,) 
had  with  John  F.  Cox,  another  surotv,  and  also  a  defendant 
ill  this  action,  qualified  as  administrator  of  said  Elijah  Mur- 
rell, deceased,  before  the  commencement  of  this  action. 
These  facts  also  appear  by  affidavit  tiled  at  the  time  the 
motion  was  made  at  the  return  term  of  the  summons;  and 
the  atKdavit  itself  not  being  found,  the  plaintiff  admitted 
that  it  had  been  dulv  filed  as  alleo^ed. 

The  plaintiff  contended  that  Section  193  of  The  Code 
applied  only  to  suits  on  official  bonds  of  executors  and 
administrators,  and  not  to  suits  like  this,  the  purpose  of 
which  is  to  establish  a  debt  or  claim  against  the  estate  of 
Elijah  Murrell  and  enforce  it  against  other  parties  defend- 
ant also.  His  Honor  granted  the  motion,  and  plaintiff 
appealed. 

Mr.   \V,  J.  Peele^  for  plaintiff  (appellant). 
Mr,  J.  B.  Batchelor^  tor  defendants. 

FuRCHKS,  J.:  This  is  amotion  to  remove  the  cause  for 
trial  from  the  Countv  of  Wjflce  to  the  County  of  Onslow, 
Thenioti(»n  was  allowed,  and  plaintiff  appealed.  There  is 
DO  dispute  but  that  the  court  has  jurisdiction  of  the  subject- 
matter  of  this  action,  and  this  motion  only  affects  the 
venue.  Two  of  the  defendants  are  sued  as  administrators 
of  Elijah  Murrell,  who  were  appointed,  qualified  and  gave 
bond  as  such  in  the  County  of  Onslow  ;  and  all  the  defend- 
ants reside  in  that  county,  and  all  join  in  the  application 
to  remove.      Clark  v.  Peehles^  100  N.  C,  348. 

The  plaintiff  being  a  domestic  corporation,  it  has  no 
residence  as  provided  under  Section  192  of  The  Code. 
Cline  V.  Mfy.  Co,,  116  N.  C,  837.  But  if  it  had,  and 
resided  in  Wake  county,   Section  193  provides    that     "all 
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actions  upon  official  bonds,  or  against  executors  and  admin- 
istrators in  their  official  capacity,  shall  be  instituted  in  the 
County  where  the  bond  shall  have  been  ^iven,  if  the  prin- 
cipal or  any  of  the  sureties  on  the  bond  is  in  the  county; 
if  rot,  then  in  the  plaintiff's  county-."  This  section  has 
been  construed  to  apply  to  all  actions  against  executors 
and  administrators  sued  in  their  official  capacity,  whether 
on  their  official  bond  or  for  the  purpose  of  holding  them 
liable  for  any  act  of  theirs  as  such  personal  representative, 
or  for  any  liability  their  testator  or  intestate  incurred  in 
his  lifetime.  Stanly  v.  Mason^  69  N.  C,  1;  Foy  v.  Mrtre- 
head,  69  N.  C.,512;  Bidwell  v.  King,  71  N.  C,  2S7.  It  is 
true  there  is  an  intimation  in  Clarh  v.  Peebles,  100  N.  C, 
348,  that  seems  to  doubt  the  ruling  in  Stanly  v.  Mason, 
stipra,  as  to  deuts  due  by  the  intestate  or  testator  before 
his  death.  But  it  was  not  overruled,  as  it  was  not  neces- 
sary to  pass  upon  that  point  in  that  case;  and  after  con- 
sidering the  question  in  this  case  we  have  concluded  not  to 
do  so,  as  the  statute  seems  to  be  plainly  written  in  that 
way.      Wood  v.  Morgan,  llvS  X.  C,  749. 

This  would  seem  to  dispose  of  the  case,  but  for  the  fact 
tliat  the  action  was  returnable  to  April  Term,  1894,  and 
this  motion  was  not  heard  until  April  Term,  1896.  And 
Sertion  195of  77^^  Code  provides  that  application  must  be 
made  in  writing  before  the  time  for  answering  expires, 
which  was  at  April  Term,  1894.  But  it  was  found  as  a 
fact  that  this  application  was  made  by  the  defendants  at 
the  return  term  of  the  court.  This  finding  of  fact  cures 
what  seems  to  be  a  ground  for  reversing  the  ruling  of  the 
court  in  making  the  order  of  removal.  For  that,  after  the 
motion  was  properly  made,  was  then  a  matter  with  the 
parties  and  the  court  as  to  when  it  should  be  heard.  It 
may  be   the  plaintiff*  did    not  ask  a  hearing  until   April, 
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Term  1896.  and  defendants  should  not  be  prejudiced  on  that 
acconnt.  The  facts  found  we  cannot  review,  and,  upon 
the  facts  as  found,  we  find  no  error  in  the  ruling  of  the 
court.  Affirmed. 


W.  S.  BARNES  V.  W.  T.  CRAWFORD. 

Practice — Appeal — Case  <yn  Appeal  —  Rule —  Printing 
Record — Dismissal  for  P'aihire  to  Print  Case  on 
Appeal. 

Under  Rule  28  the  whole  of  the  case  on  appeal,  ae  settled  by 
the  parties  or  the  judge  below,  and  not  such  parts  only  as  the 
appellant  may  select  as  material  in  his  opinion,  must  be 
printed,  and  for  a  non-compliance  with  the  rule  in  this 
respect  the  appeal  will,  on  motion,  be  dismissed. 

Motion  to  dismiss  appeal,  taken  from  a  judgment  ren- 
dered for  the  defendant  at  April  Term,  1896,  of  Wakk 
Superior  Court  The  plaintiff  appellant,  deeming  certain 
parts  of  the  case  on  appeal  as  settled  by  counsel  to  be 
immaterial  and  unnecessary  to  the  proper  presentation  of 
hi?  asisignnients  of  error,  omitted  them  in  printing  the 
record.  In  this  Court  the  appellee,  deeming  such  omitted 
parts  to  be  material  to  the  hearing  on  appeal,  moved  to 
dismiss  under  Rule  30.     Motion  granted. 

IF.  J,  Peele  and  R.  O.  Burton^  for  plaintiff  (appellant). 
¥,  H.  Busiee^  for  defendant. 

Clark,  J.  :  The  requirement  that  at  least  the  essential 
parts  of  the  record  (which  are  designated  in  the  rule)  shall 
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be  printed  is  not  an  uncalled-for  rule  but  a  necessity.  It 
is  impossible  for  each  of  the  five  judges  to  examine  the 
record,  as  should  be  done,  unless  it  is  printed,  without 
great  delay  in  the  decision  of  causes.  Should  tliere  be 
only  one  record,  and  that  in  manu8cri|)t,  or  so  defectively 
printed  that  ti»e  manuscript  must  be  referred  to  in  order 
to  see  that  the  essential  parts  are  printed,  the  delay  caused 
thereby  would  result  in  large  arrearages  on  our  docket, 
much  to  the  detriment  of  suitors.  This  Court  has  become 
the  ultimate  tribunal  for  the  litigation  in  the  courts  of  a 
State  containing  nearly  two  millions  of  people, a  State  whoso 
population,  wealth  and  volume  of  litig«ition  are  steadily 
increasing.  The  Court  has  again  and  again  called  the 
atteiiiion  of  the  bar  to  the  absolute  necessity  of  an  inflexi- 
ble adherence  to  this  rule.  It  is  in  the  interests  of  suitors 
themselves  that  they  may  have  a  piompt  examination  of 
their  appeals,  and  by  each  and  every  member  of  the  Court. 
The  requirements  as  to  what  shall  be  printed  have  from 
time  to  time  been  somewhat  extended  ;  bat  from  the  very 
bcifinninii:,  now  many  years  back,  it  has  been  always 
required,  without  ever  an  exception  in  any  case,  that  the 
entire  "  case  on  appeal  "  shall  be  printed.  The  judge  is 
presumed  to  put  in  the  case  on  appeal  all  that  is  essential 
to  present  the  errors  alleged  to  have  occurred  on  the  trial 
below,  and  nothing  that  is  non-essential.  As  counsel  fre 
quently  differ  as  to  the  case,  the  judge  is  made  the  final 
arbiter  when  there  is  disagreement.  In  this  case,  counsel 
did  not  disagree  and  themselves  *' settled  the  case."*'  In 
making  up  the  statement  of  the  case,  when  they  reached 
long  articles  or  pieces  of  evidence,  &c.,  which  were  excepted 
to,  instead  of  copying  them  out  in  full,  referred  to  thera 
as  exhibits  "  A,"''  B,  "&c.,  and  thereby  directed  the  clerk 
to  send  them  up  as  parts  of  the  case  on  appeal,  who  did  so. 
This  is   not  unusual  or  improper,   and  such  exhibits    are 
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integral  parts  of  the  case  on  appeal,  and  the  counsel  below 
agreed  that  they  were  essential  parts,  or   they    would  not 
have  included  them.     In  printing  this  case  on  appeal,  the 
appella!it  substituted  himself  for   the   agreement  with   the 
opfH)site  counsel,  and   omitted  the  exhibits  as  immaterial 
and  failed  to  print   them.      The  appellee   iueisted   on   the 
materiality  of  the  unprinted  parts.     The  appellant  might, 
with  e(|ual   propriety,   go  through  the    case    and  omit  as 
immaterial  any  other  parts  thereof  which   are  required  to 
be  printed.     The  result  would  be,  if  this  was  allowed  heie, 
that  to  save  a   little  cost    to  appellant  there  would    be  a 
wrangle  in  every   case  wliether  the  material  parts  of  the 
case  on  appeal  had  been  printed,  taking  up  the  time  of  the 
Court  on  this  collateral   matter,   which  should   be  applied 
to  hearing  the  argument  on    the  merits.     To  prevent  such 
unseemly  proceedings,    the    rule  has  always  required  the 
whole  of  the  "  case  on    appeal  "   printed.     Indeed,   at  the 
last  term  (118  N.  C,  1273)  we  required  that  when  the  pro- 
ceedings  were  printed    the    exhibits  referred   to  in  them 
should  be  printed,  being  integral  parts  thereof.      If  a  party 
is  too  poor,  he  can   always  appeal    in  forma  pauperis^  in 
which  case  we  cause  the  clerk  of  this  Court  to  make  the 
five  copies  of  the  '*  case  on  appeal  "  on  the  type-writer,  but 
we  cannot  tax  him  with  this  labor  when  the  party  is  not 
an  appellant  as  a  pauper. 

The  repeated  and  reiterated  notices  given  by  this  Court 
that  the  requirement  as  to  printing  was  necessary  and 
would  be  adhered  to,  leave  the  appellant  no  excuse  for  his 
default.  Such  parts  of  the  transcript  on  appeal  as  ar^ 
required  to  be  printed  must  be  printed  in  full,  and  we 
cannot  open  a  Pandora's  box  by  setting  a  precedent  in 
this  case  of  permitting  the  appellant  to  select  such  parts 
of  the  "case  on  appeal "  to  be  printed  as  he  thinks  neces- 
sary, which  has  led,  of  course,  to  the  appellee's  contro- 
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verting  the  selection  and  the  calling  on  this  Court  to 
umpire  the  controversy.  The  rule  is  plain.  The  whole 
*'  case  on  appeal  "  was  settled  below  and  is  essential,  and  as 
such  our  rules  require  it  to  be  printed.  Onr  rules  desig- 
nate the  parts  of  the  record  to  be  printed.  We  cannot 
accept  printing  parts  of  such  parts,  at  the  option  of  the 
appellant,  as  a  compliance,  and  will  not  set  a  precedent  of 
that  kind.  Most  courts  of  last  resort  require,  we  believe, 
the  entire  transcript  of  the  record  on  appeal  to  be  printed. 
We  trust  that  appellants  and  our  brethren  of  the  bar 
will  recognize  the  necessity  of  this  rule  and  onr  determi- 
nation to  adheie  to  it.     Appeal  disniissed. 

Dismissed. 

Avery,  J.,  being  related  to  one  of  the  parties,  and  Mont- 
gomery, J.,  having  been  of  counsel,  did  not  sit  on  the  hear- 
ing of  this  case. 


MARY  M.  CHRISTMAS,  Executrix  of  T.  B.  BRIDGERS  v. 

JOSEPH  A.  HAYWOOD. 

Act  1071  to  Foreclone  Mortgage — Agreement  Coiicernhig 
Land  Void  for  Inability  of  Seller  to  Convey  Good 
Title — Issues — Practice — Trial — Leading  Questions — 
Irrelevant  Testimony — Parol  Evidence  of  Acknowledg- 
ntent  of  Deht  Not  Sufficient  to  Revive  Debt, 

f.  A  mortgagor  from  whom  the  mortgagee,  after  receiving  varioas 
pay  men  tB  on  the  debt,  agrees  to  take  in  final  payment  so 
much  of  the  land  as  will  equal,  at  a  stated  price  per  acre, 
the  balance  of  the  debt  due,  cannot  profit  by  the  agreement 
Avhen  the  land  is  so  encumbered  by  other  mortgages  and 
judgments  as  to  disable  him  froin  conveying  a  good  and 
unincumbered  title  to  the  land. 
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2.  The  refusal  to  submit  issues  not  raised  by  the  pleadings  is  not 

error. 

3.  It  being  discretionary  with  the  trial  judge  to  permit  or  disallow 

a  leading  question  to  be  asked  of  a  witness,  his  refusal  to 
allow  it  is  not  error. 

4.  Parol  evidence  is  not  competent  to  show  an  acknowledgment 

of  a  debt  barred  by  the  Statute  of  Limitations  for  the  purpose 
of  repelling  the  bar. 

5.  A  question  propounded  to  a. witness  concerning  a  matter  not 

referred  to  in  the    pleadings  or  involved    in    the  issues  is 
rightly  rejected  as  irrelevant. 

Civil  action,  tried  before  Mclver^  J.^  and  a  jury,  at 
February  Term,  1896,  of  Wake  Superior  Court.  The 
facts  are  snfficiently  stated  in  the  opinion  of  Associate  Jns- 
tice  Montgomery.  There  was  judgment  for  plaintiif,  and 
defendant  appealed. 

Mejisrs.  Battle  cfe  Mordecai  and  Argo  cfe  Snoio^  for 
plaintiff. 

Messrs  S.  G.  Ryan  and  Armistead  Jones^  for  defend- 
ant (appellant). 

Montgomery,  J.:  This  was  an  action  for  the  foreclosure 
of  a  mortgage.  The  debt  was  a  balance  of  pnrchase- 
nionev  due  bv  tlie  defendant  to  the  plaintiff,  as  executrix 
of  Thomas  B.  Bridgers,  for  the  land  conveyed  in  the  mort- 
^age.  There  were  other  mortgage  and  also  judgment 
creditors  of  the  defendant,  of  subsequent  date  and  lien  to 
llie  mortgage  of  the  plaintiff's  testator,  and  tliey  were 
made  parties  to  the  suit.  Tbe  defendant  in  his  answer 
sets  up  an  agreement  in  writing,  which  was  signed  by  the 
testator,  in  which  he  agreed  to  rdceive,  upon  a  final  settle- 
ment of  the  debt  due  upon  the  land-purchase,  (numerous 
pay  men  ta  having  been  made  prior  to  the  agreement,)  so 
nnich  of  the  land,  at  the  price  per  acre   originally   agreed 
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to  be  paid  by  the  defendant  for  the  saine,  as  would  be  equal 
to  the  balance  of  the  debt;  and  he  averred  that  he  had 
offered  to  the  plaintiff  to  carry  out  the  aorreement,  and  that 
he  was,  at  the  time  of  filing  the  complaint,  ready  and  will- 
ing to  do  so.  This  feature  of  the  case  can  be  eliminated 
from  the  controversy  for  the  reason  that  no  proof  whatever 
was  offered  on  the  trial  about  the  matter;  and  further, 
because  in  the  answer  it  is  admitted  and  in  the  verdict  of 
the  jury  it  is  established  that  the  land  which  is  conveyed 
in  the  mortgage  is  encumbered  by  numerous  judgment  and 
mortgage  liens.  The  defendant  therefore  could  not  get 
the  benefit  of  the  agreement,  because  he  could  not  convey 
to  the  devisees  under  the  will  of  the  testator  a  good  and 
unincumbered  title  to  any  part  of  the  land.  The  persons 
entitled  under  the  will  would  have  the  right  to  demand 
that  the  land  which  the  defendant  might  convey  under  the 
agreement,  in  satisfaction  of  the  debt,  should  be  free  from 
encumbrances  and  that  the  title  should  be  good.  That  is 
the  true  construction  of  the  agreement. 

The  first  exception  of  the  defendant  is  the  refusal  of  the 
judge  to  submit  two  issues  tendered  by  him,  viz.: 

What   is  the   present  value  of  the    land   purchased    by 
Haywood  of  Bridgors  ? 

What  is  the  value  of  the  land  agreed  b}'  Bridgers  to 
be  taken  back  from  Haywood  ? 

His  Honor  properly  refused  the  issues.  They  do  not 
arise  upon  the  pleadings.  There  is  not  a  word  in  the  com- 
plaint and  answer  which  raises  such.  It  cannot  be  error 
to  refuse  to  submit  issues  not  raised  by  the  pleadiiigrs. 
McElwee  \.  Blackwell^  82  N.  C,  345;  Miller  v.  Miller, 
89  N.  C,  209,  and  the  numerous  cases  cited  in  Clark's 
Code,  Section  393. 

The  second  exception  of  the  defendant  is  to  the  refusal 
of  his  Honor  to  allow  the  question,  '*  What  was  the  value 
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of  the  6tone  taken  by  Emery  from  your  land  and  carried  to 
Bridgers'  premises  ?  "  to  be  asked  of  the  defendant,  a  wit- 
ness on  his  own  behalf.  The  ruling  of  his  Honor  was  on 
the  ground  that  the  question  was  a  leading  one.  Emery, 
a  witness  for  the  defendant,  had  testified  that  he  took  rock 
from  defendant's  land,  hauled  it  to  the  testator's  in  his  life- 
time to  V)e  used  in  building  barns  for  the  testator,  and  that 
the  testator  had  said  that  he  would  make  it  all  right  with 
the  defendant.  Emery  did  not  know  the  value  of  the  rock. 
The  question  was  undoubtedly  a  leading  one.  It  assumed 
that  Emery  had  taken  rock  from  the  defendant's  land  and 
had  carried  it  to  that  of  the  testator — a  controverted  fact ; 
and  the  judge  had  discretion  to  allow  or  not  allow  such  a 
question  to  be  asked.  But  if  it  were  otherwise  the  defend- 
ant had  no  cause  for  complaint,  because  liis  Honor,  after 
all,  permitted  the  defendant  to  testify  that  Emery  had 
taken  and  carried  rock  from  the  defendant's  premises,  and 
that  it  was  worth  $75  or  §100,  and  Emery  had  testified 
that  he  had  carried  the  rock  to  the  testator's  land.  The 
defendant  therefore  got  the  benefit  of  the  subject-matter  of 
the  excluded  question. 

On  the  trial  the  judge  allowed  the  defendant  to  oflfer 
proof  of  the  value  of  certain  rents  for  the  years  1873 
and  1874  which  defendant  averred  that  the  testator  owed 
him,  and  which  he  claimed  as  a  credit  on,  or  a  counter- 
claim to,  the  plaintiff's  debt.  This  counter-claim,  as  it 
appears  in  the  answer,  was  not  sufficiently  pleaded  to  allow 
the  proof  oflTered  to  be  given  in  ;  but  as  the  judge  allowed 
such  a  course,  he  also  permitted  the  plaintiff  to  plead  the 
Statute  of  Limitations  to  it. 

The  defendant  offered  to  show  by  parol  testimony  that 
the  rents  were  due  in  1873  and  1874,  and  that  the  testator 
agreed  to  account  for  them,  at  the  time  of  the  agreement 
heretofore  referred   to,  to-wit,  on    the  18th   of  February, 


134  IN  TEE   SUPREME  COURT.  [119 


Christmas  v,  Haywood. 


1893.  The  plaintiff  objected  to  the  testimony  on  the  j^round 
that  it  appeared  that  the  alleged  elaim  for  rent  was  barred 
by  the  Statute  of  Limitations  at  the  time  of  the  alleged 
declaration  of  the  testator,  and  that  parol  evidence  was  not 
competent  to  show  an  acknowledgment  or  promise 
whereby  to  repel  the  statute.  The  objection  was  sustained 
and  the  defendant  excepted.  There  was  no  error  in  this 
ruling.  The  claim  thus  attempted  to  be  used  being  barred 
by  the  statute,  by  all  the  proof  offered  before  the  declara- 
tion concerning  it  by  the  tet^tator,  could  only  be  revived 
by  a  promise  or  acknowledgment  in  writing  signed  by  the 
party  to  be  charged  thereby.      Code^  Sec.  172. 

The  defendant  was  asked  by  his  counsel  ''  if  there  was  a 
gin  and  engine  on  the  land  when  ho  bought  it,  and  if  they 
were  there  now  f  The  plaintiff  objected,  and  the  objec- 
tion was  sustained.  The  cjuestion  was  irrelevant.  There 
was  no  averment  in  the  answer  that  the  testator  had  con- 
verted the  engine  or  gin  of  the  defendant.  There  was  no 
issue  about  it.  Proof  without  allegation  will  not  he 
allowed.  It  is  a  well-^ettled  legal  principle,  repeatedly 
recognized  by  this  Court,  that  a  recovery  cannot  be  had 
without  corresponding  allegations.  Stnith  v.  B,  cfe  Z. 
Asso.^  116  N.  C,  102       There  is  no  error. 

No  Error. 
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VAUGHAN  &  BARNES  v.  C.  W.  JEFFREYS,  et  al. 


Subrogation — Following   Truift  Fxind, 


J.,  being  indebted  to  H.,  assigned  to  him  an  unsecured  note  of  P. 
for  $983.  H.  insisting  upon  security,  J.  induced  P.  to  exe- 
cute a  mortgage  to  secure  a  note  for  $1,618,  covering  the 
aggregate  of  other  indebtedness  and  the  $983  note,  which 
latter,  however,  was  in  no  wige  mentioned  in  the  new  note 
or  mortgage.  J.  then  assigned  the  $1,618  note  before 
maturity  to  V.  &  B.  as  collateral  security  for  a  debt  due  by 
him  to  them,  the  latter  having  no  notice  of  the  fact  that 
the  $1,618  note  included  the  debt  which  had  been  assigned 
to  H.  Subsequent ly,  J.  made  a  general  assignment  of  all 
his  property  to  a  Trustee,  giving  a  preference  to  the  debt 
due  to  V.  &  B.  By  a  foreclosure  of  the  P.  mortgage,  the 
debt  of  V.  &  B.  was  paid  without  entrenching  upon  the 
funds  in  the  hands  of  the  Trustee,  which  were  suiflcient  to 
pay  V.  &  B.^s  debt  and  prior  preferences ;  Held, 

(1).  That  the  fact  that  \ .  &  B.  had  two  securities  for  their  debt 
does  not  entitle  H.,  who  had  no  lien  upon  the  property 
approjiriaied  to  the  payment  of  V.  &  B.'s  debt,  to  be  subro- 
gated   to    the   rights  of  the  latter  under  the  trust   deed. 

(2).  That  while  H.  may  have  enforced  his  equitable  lien  against 
J.  and  P.  before  the  mortgage  whs  paid  off  by  the  fore- 
closure sale,  he  cannot  follow  the  fund  arising  from  such 
sale  either  into  the  hands  of  V.  &  B.,  since  they  took  the  P. 
note  and  mortgage  for  value  and  without  notice  of  H/s 
equity,  or  into  the  hands  of  the  Trustee  of  J.,  since  it  is  not, 
and  never  has  been,  in  hi^  hands. 

(Clark,  J.,  dissents,  arguendo,  in  which  Avkry,  J.   concurs.) 


Civil  action,  comineneed  in  EnciEcoMBE  County  Suj)e- 
rior  Court,  against  C.  W.  Jeffreys  and  J.  C.  Powell,  April 
4,1893;  and  at  April  Term,  1893,  of  said  (lonrt,  H.  L. 
Staton,  Assignee  of  C.  W.  Jeffreys,  and  in  his  own  right, 
and  Geo.  Howard  and    Donnell  Gilliam  came  into   court 
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and  by  consent  were  made  parties  defendants,  At  Octo- 
ber Term,  1895,  J.  T.  Howard  was  permitted  to  interplead. 
At  June  Term,  1896,  said  action  was  heard  by  W.  A, 
Hoke^  Judge  Presiding  at  said  Term,  upon  the  following 
case  agreed,  to-wit : 

"  1.  That  at  and  prior  to  Jan  nary  1, 1891,  C.  W.  Jeffreys, 
W.  A.  Hart  and  Eli  Howell  were  doing  a  mercantile  busi- 
ness in  the  town  of  Tarboro,  N.  C,  under  the  Ptyle  of 
Howell,  Hart  it  Jeffreys,  and  on  said  day,  or  thereabout, 
C.  W.  Jeffreys,  acting  for  said  firm,  borrowed  of  J.  T. 
Howard  $1,770.04,  payable  on  January  1,  1892,  and  to 
better  gecure  the  sune  endorsed  to  i^aid  Howard  a  certain 
sealed  note  or  bond  of  J.  V.  Powell,  made  payable  to 
Howell,  Hart  cfe  Jeffreys,  for  the  sum  of  $n983.72  due  and 
payable  January  1, 1891,  and  by  said  endorsement  said  firm 
became  responsible  for  the  payment  of  said  note  or  bond 
then  due,  as  well  as  each  member  thereof. 

'*  2.  That  thereafter,  to  wit,  on  or  about  January  1,  1  892, 
said  firm  dissolved  partnership  and  C.  W.  Jeffreys  con- 
tinued business,  assuming  the  liabilities  of  said  firm  and 
receiving  all  accounts,  Arc,  belonging  to  or  due  said  firm, 
and  continued  ))usiness  under  the  firm  name  of  C.  W. 
JettVeys  &  Co.,  until  December  2,  1892,  when  he  made  an 
assignment  for  tlie  benefit  of  his  creditors,  appointino^  H. 
L.  Staton  his  assignee.  Said  assignnnnt  provided,  among 
other  things,  as  follows  :  '  Second,  he  (meaning  the  Trustee) 
shall  pay  Vaughan  it  Barnes,  Norfolk,  Va.,  the  sum  of 
$3,000,  due  by  note  maturing  December  1,  1892,  and  for 
the  further  sum  of  $1,954  70,  due  on  open  account,  all 
collaterals  held  by  said  parties  to  be  surrendered  at  once 
to  said  party  of  the  second  part '  (meaning  the  Trustee). 

"3.   That  the  said  sealed  note  or  bond  due  said  Howard 
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is  still  unpaid,  and  amounts  to  $1,770.04,  and  interest  at 
eight  per  cent,  from  January  3,  1891,  and  said  Howard 
still  holds  said  note  or  bo. id  endorsed  to  him  bv  said  firm 
of  Howell,  Hart  &  Jeffreys. 

"4.  That  at  the  time,  or  soon  thereafter,  the  said  firm  of 
Howell,  Hart  &  Jeffreys  dissolved  partnership,  the  said 
Howard  holding  said  note  and  the  note  of  said  Powell  as 
additional  security,  both  of  which  were  due;  saw  the  said 
Jeffreys,  who  had  assumed  to  pay  the  same,  and  told  him 
that  the  said  note  due  the  said  Howard  must  be  paid  or 
bettrr  secured.  Thereupon  said  Jeffreys  agreed  to  better 
secure  said  note.  That  in  a  few  days  after  the  said  Jef- 
frevs,  as  this  afliant  is  informed  and  believes,  had  the  said 
J.  C.  Powell  to  secure  by  mortgage  or  trust  deed  the  note 
which  liad  been  assigned  to  said  Howard,  together  with 
other  claims  due  the  said  Jeffreys,  and  perhaps  others. 
Said  mortgage  or  trust  deed  was  executed  by  said  J.  C. 
Powell  and  his  mother,  M.  B.  Powell,  and  conveyed 
therein  certain  lands  fully  descri!)ed,  amply  sufficient  to 
pay  all  the  claims  therein  secured.  That  at  the  time  of 
taking  the  security  said  Jeffreys  took  from  said  Powell  a 
new  note  for  ^1,618.47,  carrying  interest  at  eight  percent, 
from  date  and  paya])le  November  1,  1892,  being  dated 
January  4,  1892  Of  this  amount  $1,141.61  was  for  the 
note  held  by  the  said  Howard,  (being  the  $983.72  note  and 
interest  to  January  4,  1892,)  the  remainder  being  the 
account  then  due  bv  said  Powell  to  said  Jefirevs.  Soon 
after  taking  this  note  and  securitv,  said  JeflVevs  informed 
this  plaintiff  (Howard)  that  he  had  secured  the  amount 
dne  bv  Powell  to  said  firm,  and  bv  tliem  assi^^ned  to  him 
h\  mortgage  or  trust  deed,  together  with  certain  funds  due 
hinj.  Thereupon  the  said  Howard  did  not  enforce  the 
pavnient  of  said  note. 
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"  5.  That  at  the  time  the  said  Jeffreys  made  his  assign- 
ment as  hereinbefore  stated  said  noteof  ♦1,618.47,  secured 
by  said  mortgage,  was  held  by  the  firm  of  Yaiiglian  & 
Barnes,  commission  mercliants  of  Norfolk,  Va.,  without  the 
knowledge  or  consent  of  the  said  Howard. 

*' 6.  On  April  4,  1893,  said  Vangimn  &  Barnes  brought 
this  action  in  the  superior  court  of  Edgecombe  county 
to  foreclose  said  trust  deed  or  mortgage  for  the  payment  of 
said  debts  as  aforesaid.  At  the  Spring  Term,  18t>3,  a  judg- 
ment of  foreclosure  was  entered,  as  fully  appears  from  said 
judgment  as  filed  among  the  papers  in  this  action,  au  horiz- 
ing  the  sale  of  the  property  therein  conveyed.  And  said 
sale  was  made  by  virtue  of  said  judgment,  and  the  ]>ur- 
chase  price  of  said  property  was  ami)le  to  pay  all  claims 
therein,  and  interest  and  costs. 

''7.  Tliat,  at  the  June  Term,  1895,  of  naid  court,  the 
following  order  was  entered,  to-wit : 

''  This  cause  coming  to  be  heard,  and  it  appearing  to  the 
court  that  Yaughan  cV:  Barnes  lUily  held  the  claims  sued 
upon  in  this  actioTi  as  collateral  security  for  a  claim  against 
C.  W.  Jefireys,  who  executed  a  trust  deed  to  H.  L.  Staton, 
Trustee,  and  that  since  this  suit  was  brought  H.  L.  Staton, 
Trustee,  has  paid  tlie  plaintiff  (meaning  Vaughan  &  Barnes) 
their  debt  against  C  W.  Jeffreys  in  full,  it  is  therefore 
ordered  that  H.  T..  Staton,  Trustee,  be  made  a  party  to 
this  action,  and  that  said  Trustee  shall  in  all  respect  take 
the  place  of  the  plaintiffs  as  to  the  liability  for  costs,  if  any, 
and  also  to  recover,  as  Trustee,  all  such  sum  or  sunis  as  the 
plaintiff  shall  recover  of  the  defendants  in  this  action,  and 
that  Vaughan  &  Barnes  be  in  all  respects  discharged  from 
liability  by  reasoTi  of  this  suit  from  all  costs  heretofore  or 
hereafter  to  accrue. 

JAS.  D.  McIVER, 

Judge  Presidinji:/' 
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"8.  That  by  the  assignment  of  C.  W.  Jeffreys  to  H.  L. 
Staton  much  property  and  valuable  chases  in  action 
passed  to  said  Staton,  such  assignee,  from  which  he  has 
realized  a  large  sum,  to  be  expended  under  said  assign- 
ment, to  wit :  ^15,000,  wliich  sum  is  amply  sufficient 
to  pay  all  claims  in  said  assignment  preferred  to  that 
of  the  said  Vaughan  &  Barnes,  and  still  leave  a 
snliiciency  to  pay  all  costs  and  expenses  of  executing 
Baid  trust,  and  the  said  debt  due  said  Vaughan  &  Barnes, 
and  take  up  said  collaterals  held  by  them  as  provided 
in  said    assignment. 

•'9.  That  said  Staton,  Trustee,  as  aforesaid,  now  has 
in  his  hands  of  said  funds  re(;eived  under  said  assign- 
ment from  C.  W.  Jeffrevs  funds  more  than  sufficient  to 
pay  the  claim  of  this  plaintiff,  and  all  costs  and  expenses 
oi'  said  assignment,  and  the  executing  the  same,  and 
after  paying  all  claims  ]»refcrred  in  said  assignment  to 
that  of  the  said   Vaughan   ct   Barnes. 

"  10.  That  said  Staton  received  from  the  property  assigned 
to  him  by  C.  W.  Jeffreys  about  $15,000  ;  that  a  short 
time  after  the  execution  of  said  assignment  an  action  was 
instituted  against  Staton  by  several  of  the  creditors  of  the 
said  C.  W.  Jeffreys,  the  purpose  of  which  wa-^  to  avoid  sai<l 
deed,  and  in  said  action  an  injunction  was  issued  enjoin- 
ing and  restraining  the  said  assignee  from  paying  the 
debts  secured  or  otherwi.se  disposing  of  the  said  assets. 
That  said  action  was  pending  in  this  court  until  Spring 
Te.'-m,  1895,  when  the  said  action  was  determined 
favorably  to  the  validity  of  said  assignment.  That  the 
plaintiffs,  Vaughan  &  Barnes,  desiring  to  realize  on 
the  collaterals  deposited  w  th  them,  at  the  Spring 
Term,     1893,    instituted     this     action     for    the    purpose 

of  collecting  the  said  note  of  $1,683  and  at.... 

Term,  18l>3,  a  judgment  was  rendered   in  this  action    by 
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which,  aji  will  appear  by  reference  to  said  jndgment,  pro- 
viding for  the  payment  of  said  note  from  the  proceeds  of 
the  sale  of  the  property  of  said  J.  C.  Powell.  That  said 
note  was  paid  to  the  plaintiffs  Vaughan  &  Barnes  in  the 
manner  provided  by  said  judgment.  No  part  of  the  said 
note  of  J?l,683  ever  came  into  his  hands  as  assignee,  or 
otherwise,  nor  did  he  at  any  time  have  any  control  over 
the  said  nt)te,  or  the  proceeds  thereof,  or  the  application  of 
the  same.  That  on  or  about  January  1,  1893,  J.  T. 
Howard  gave  him  notice  of  tlie  facts  as  set  out  in  Section  4, 
and  that  said  Staton  has  notice  of  said  claim  of  the  said 
Howard.  That  ho  liad  in  his  hands  an  amount  more  than 
sufficient  to  pay  debts  preferred  in  said  assignment  prior 
in  order  of  preference  to  debt  of  Vaughan  &  Barnes,  but 
he  never  at  any  time  had  in  his  ])OSse8sion  any  portion  of 
the  proceeds  of  the  note  of  $1,683  in  controversy.  He  has 
in  his  hands  from  the  proceeds  of  the  assets  of  the  said 
CW.  Jeffreys  by  virtue  of  said  assignment  an  amount  siifB- 
cient  to  pay  the  cost  and  expenses  of  executing  the  said 
assignment:  but  has  not  an  amount  sufficient  to  pay  the 
debts  secured  and  directed  by  said  assignment  to  be  paid 
from  the  said  assets." 

(The  facts  in  the  foregoing  paragraph,  No.  10,  are  admit- 
ted t(»  be  true,  sul)ject  to  the  contention  of  the  said  J.    T. 
Howard    that  said    Staton   is   condusivelv    bound    by   the 
judgment  set  out  in  paragraph  7  thereof,  and  if  this  Court 
shall  so  hold,  then  this  admission  is  to  be  stricken  out.) 

His  Honor  rendered  iudgment  as  follows:  It  is 
adjudged  that  the  ])laintifi\  J.  T.  Howard,  is  entitled  to  be, 
and  is,  subrogated  to  the  right  of  Vaughan  &  Barnes  under 
the  aissignment  of  0.  W.  Jeffreys  to  H.  L.  Staton,  Trustee, 
for  the  purpose  of  having  his  d-ibt  paid,  viz.  :  One  Thon- 
sanil  One  Hundred  and  Fortv  One  Dollars  and  Sixtv  One 
l\»nts,  with  interest  on  same  at  eight  per  centum  per  annum 
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from  January  4,  1892,  to  May  17,  1893,  until  paid. 
And  it  appearing  that  H.  L.  Staton,  Trustee  as  aforesaid, 
now  has  in  his  hands  funds  belonging  to  said  trust  that  is 
available  under  said  assignment  for  the  payment  of 
Vauirhan  &  Barnes's  debt,  and  sufficient  to  pay  all  claims  in 
said  assignment  preferred  to  said  debt  of  Vaughan  & 
Barnes,  and  all  cost  of  administering  and  settling  said 
trust,  and  more  than  sutKcient  to  pay  said  sum  of 
^1,141.61,  with  interest  on  same  as  aforesaid. 

'*  It  is  therefore  ordered  and  adjudged  that  said  H.  L. 
Staton,  Trustee,  pay  out  of  said  trust  funds  now  in  his 
hands  as  aforesaid,  to  the  said  J.  T.  Howard,  the  sum  of 
$1,141.61,  with  eight  per  cent,  interest  from  January  4, 
1892,  until  May  17,  1893,  and  six  per  cent,  from  May 
17,  1893,  until  paid,  and  the  cost  of  J.  T.  Howard  in  this 
action  to  be  taxed  by  the  Clerk." 

From  this  judgment  H.  L.  Staton,  Trustee,  appealed. 

Mr.  H.  G,  Connor^  for  appellant. 

Messrs.  G.  M,  T.  Fountain  and  W.  O.  Howard^  for  inter- 
pleader. 

FuRCHErt,  J.:  This  case  comes  before  us  by  appeal  from 
a  judgment  of  the  court  below  upon  a  case  agreed.  And 
the  interpleading  plaintiff,  Howard,  insists  that  the  judg- 
ment appealed  from  is  correct  and  should  be  sustained  on 
twogronnds:  First,  under  the  doctrine  of  subrogation  ; 
and,  secondly,  under  the  doctrine  of  trusts  and  the  right 
to  follow  the  fund. 

The  doctrine  of  subrogation  is  entirely  one  of  equitable 
origin,  and  means  to  substitute,  to  put  one  person  in  the 
place  of  another,  and  is  usually  exercised  where  one  per- 
son has  become  liable  for  or  has  been  compelled  to  pay 
money  for  another.     In  such   cases  equity  will    put   such 


142  IN  THE  SUPREME  COURT.  [119 


Vauohan  v.  Jbpfreys. 


party  so  paying  or  so  liable  in  the  place  of  the  other  party 
for  whom  he  has  become  so  liable,  or  for  whom  he  has  so 
paid  his  money,  and  will  give  him  all  the  benefits  uf  secu- 
rities that  the  other  party  had.  Sheldon  on  Subrogation, 
1,  2,  3.  Thus  understanding  the  doctrine  of  subrogation, 
we  see  no  grounds  for  its  application  in  this  case.  The 
plaintiff,  Howard,  has  paid  the  debt  of  nobody,  nor  has 
he  obligated  himself  to  pay  the  debt  of  anybody.  To 
whose  place  or  to  whose  rights  will  he  be  subrogated? 
Not  to  Vaughan  &  Barnes;  he  lias  paid  no  debt  for  them. 
They  only  collected  a  debt  out  of  the  defendant  Jeffreys 
that  he  justly  owed  them,  by  enforcing  a  security  placed 
in  their  hands.  And  the  doctrine  of  subrogation  never 
interferes  with  equal  or  superior  rights  of  others.  3  Pom- 
eroy  E(|.  Jur.,  Sec.  141  y,  note  1.  He  cannot  be  subro- 
gated to  the  rights  of  Jeffreys.  He  has  paid  no  debt  for 
him.  But  he  needs  no  subrogation  to  Jeffreys'  rights,  as 
Jeffreys  is  his  debtor,  and  he  is  entitled  to  such  securities 
as  he  has  for  his  debt  on  other  principles.  But  the  secu- 
rity which  he  alleges  that  Jeffreys  held  for  his  benefit  has 
been  legally  paid  and  discharged.  He  cannot  be  subro- 
gated to  the  rights  of  Staton,  the  Trustee,  who  is  but  the 
hand  of  Jeffreys  for  the  collection  and  administration  of 
the  assets  of  Jeffreys  under  the  deed  of  assignment.  And 
besides,  he  has  paid  no  debt,  nor  has  he  obligated  himself 
to  pay  any  debt  for  Staton  as  Trustee,  nor  for  the  trust 
estate. 

But  it  is  contended  that  Vaughan  &  Barnes  had  two 
securities  for  their  debt,  the  note  and  niortgage  of  Powell, 
assigned  to  them  as  collateral  security  by  Jeffreys,  and  the 
trust  deed  of  Jeffrevs  to  the  defendant  Staton.  And  the 
plaintiff  Howard  had  but  one,  to-wit,  the  note  of  Powell, 
assigned  to  him  by  Jeffreys  as  collateral  security,  an<l  the 
mortgage  of  Powell  to  Jeffreys. 
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As  it  finally  turned  out,  after  a  long  litigation  and  after 
the  Powell  mortgage  had  been  foreclosed,  the  debt  of 
Vaiighan  &  Barnes  was  secured  by  the  deed  of  trust  of  Jef- 
freys to  Staton.  And  it  is  true  that  Vaughan  &  Barnes 
collected  the  Powell  debt  and  applied  it  in  satisfaction  of 
their  debt  due  from  Jeffreys.  And  it  is  further  contended 
by  Howard  that  Vaughan  and  Barnes  should  have  collected 
all  their  debt  out  of  the  trust  funds  in  the  hands  of  Staton; 
and  as  they  did  not,  but  collected  it  out  of  the  Powell  debt 
and  mortgage,  that  Howard  should  be  subrogated  to  the 
rights  of  Vaughan  &  Barnes,  and  allowed  to  collect  his 
note  on  Powell  out  of  Staton. 

But  the  fact  that  Vaughan  &  Barnes  had  two  securities 
for  their  debt  does  not  entitle  Howard  to  the  right  of  sub- 
rogation, unless  he  had  a  lien  on  the  property  of  Powell 
conveyed  in  said  mortgage,  as  he  does  not  claim  to  have 
any  lien  on  the  funds  in  Staton's  hands,  unless  it  be  by 
Bnbrogation. 

This  brings  us  to  a  consideration  of  the  facts  under  which 
Howard  claims.  Jetfrevs  owed  Howard,  and  Powell  owed 
Jeffreys  a  note  of  $983.72,  and  Jeffreys  assigned  this  note 
to  Howard   as  collateral  security.     Some  time  after  this 

ml 

Howard  applied  to  Jeffre3'8  for  additional  security,  and 
Jeffreys  promised  to  have  Powell  to  secure  the  note,  so 
assigned,  by  mortgage,  winch  he  afterwards  told  Howard 
had  been  done. 

Bat  it  seems  that  Powell  was  owing  Jeffreys  otliersunis 
besides  the  note  which  Jeffreys  had  assigned  to  Howard, 
amounting  to  $1,618.47,  including  the  Howard  note,  for 
which  aggregated  sum  of  ^1,618.47,  Powell  executed  a 
new  note  to  Jeffreys,  and  secured  this  new  note  by  mort- 
gage. 

This  new  note  and  mortgage  Jeffreys  assigned  to 
Vaughan    &  Barnes  to   secure  a  debt  he  owed  them. 


144  IN  THE    SUPREME  COURT.  [119 


Vaughan  0.  Jrffrbts. 


It  is  admitted  that  Vaughan  &  Barnes  had  no  notice  of 
the  existence  of  the  Howard  note  until  after  the  failure 
and  assignment  of  Jeffreys.  There  was  no  mention  of  the 
Howard  note  in  the  mortgage  that  could  constitute  con- 
structive notice,  nor  was  the  registration  of  the  mortgage 
any  notice  to  them  on  the  Howard  debt,  as  it  was  not  men- 
tioned in  the  mortgage.  The  date  of  the  assignment  to 
Vaughan  A:  Barnes  not  being  stated,  it  is  presumed  that 
it  was  before  the  note  became  due.  And  Vaughan  & 
Barnes,  taking  it  without  actual  or  constructive  notices 
took  it  discharged  of  all  equities  of  either  Powell  or  How- 
ard. It  therefore  appears  that  Howard  had  no  claim  on 
Vaughan  &  Barnes.  Howard  docs  not  claim  that  he  has, 
but  claims  that  he  has  a  right  to  be  subrogated  to  their 
rights  as  against  Staton.  To  entitle  him  to  this  equity, 
he  must  show  that  he  had  a  lien  on  the  property  appro- 
priated by  Vaughan  &  Barnes.  1  Pomeroy  Eq.  Jur.,  Sees. 
165,  166.  This  he  attempts  to  show  by  the  mortgage  of 
Powell  to  Jeffreys.  But  this  mortgage,  in  our  opinion, 
fails  to  show  this.  It  is  to  secure  a  note  of  even  date 
with  the  mortgage  for  $1,618.47,  payable  to  Jeffreys. 
Neither  Howard  nor  the  note  he  holds  is  mentioned  in  it. 
The  mortgage  does  not  therefore  secure  the  Howard  note 
by  its  terms  and  conditions,  and  can  only  be  made  to  do 
so  by  extrinsic  evidence,  that  would  induce  the  Court,  in 
the  exercise  of  its  equitable  jurisdiction,  to  declare  the 
lien.  This  the  Court  cannot  do,  for  the  reason  that  How- 
ard took  this  note  long  after  it  was  due,  and  therefore  sub- 
ject ''  to  any  sets-off,  or  any  other  defense  existing  at  the 
time  of  or  before  notice  of  the  assignment."  Code^  Sec. 
177.  There  is  nothing  in  the  case  to  show  that  Powell 
had  any  notice  of  the  assignment  to  Howard  at  the  time 
he  renewed  the  note  and  made  the  mortgage,  or  at  the 
time    the  money    was  collected  by     Vaughan   *fe   Barnes. 
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And  this  being  so,  tlie  mortgage  and  payment  of  the  new 
note  was  a  satisfaction  and  discbarge  of  the  Howard  note, 
so  far  as  Powell  is  concerned.  If  Howard  were  to  sue 
Powell  on  this  note,  the  facts  disclosed  in  this  case  make 
a  good  defense  for  Powell,  and  Howard  would  not  be  able 
to  recover  judgment  against  him.  Code,  Sec.  177.  If 
Howard  is  entitled  to  the  right  of  subrogation  he  claims, 
it  is  upon  the  ground  that  property  has  been  taken  by 
Vanghan  &  Barnes,  upon  which  he  had  a  lien  and  the 
right  to  have  it  applied  to  the  payment  of  a  debt  due  him 
from  Powell.  But,  as  we  have  seen,  his  right  as  against 
Powell  is  gone — that  Powell,  in  legal  contemplation,  has 
paid  off  the  debt  and  discharged  himself  from  any  liabil- 
ity on  account  of  this  note.  And  it  would  be  a  legal  sole- 
cism to  say  that  a  Court  of  Equity  would  enable  a  man 
to  collect  a  debt  that  had  been  paid. 

But  if  the  note  assigned  to  Howard  had  not  been  past 
due  at  the  date  of  the  assignment,  so  as  not  to  affect  him 
with  the  new  note,  mortgage  and  payment,  there  still 
appears  to  us  to  be  another  reason  why  he  is  not  entitled 
to  this  right  of  subrogation.  The  mortgage,  as  we  have 
stated,  was  not  made  to  him,  nor  does  it  mention  his  debt 
or  pretend  in  any  way  to  secure  the  same.  This  being  so, 
he  had  no  estate  in  or  lien  on  the  property.  At  most,  he 
only  had  a  right — an  equitable  interest — which  equity 
might  declare  and  enforce.  But  until  it  is  declared  there 
is  no  specific  lien  on  the  property.  And  after  the  prop- 
erty has  been  taken  and  appropriated  to  the  payment  of 
another  debt,  under  a  mortgage  that  was  a  specific  lien, 
there  is  no  property  for  the  court  to  declare  a  lien  ^ipon, 
and  the  plaintiff  Howard's  equitable  relief  against  the 
property  mast  fail  on  that  account ;  and  if  he  had  no 
lien  on  the  property  taken,  he  has  no  right  to  be  subro- 
gated to. 

119—10 


1 


146  IN  THE  SUPREME  COURT.  [119 


Vaughan  v.  Jeffreys. 


There  is  no  doubt  but  lie  has  a  right  of  action  agaiost 
Jeffreys  and  the  other  obligors  on  their  note,  and  also  an 
action  against  Jeffreys  on  his  breach  of  trust;  but  he  has 
no  lien  on  their  property.  And  the  defendant  Jeffreys  hav- 
ing assigned  his  property  to  the  defendant  Staton,  in  trust 
for  creditors,  it  is  his  duty  to.  administer  and  pay  it  out  as 
the  trust  deed  directs. 

So  it  seems  clear  to  us  that  the  judgment  below  cannot 
be  sustained  under  the  doctrine  of  subrogation. 

Neither  can  it  be  sustained  under  the  doctrine  of  trusts 
and  of  following  the  fund.  The  mortgage  from  Powell  to 
Jeffreys,  at  most,  was  only  an  equitable  mortgage  to  the 
plaintiff  Howard,  as  is  stated  above.  It  was  not  taken  to 
him,  nor  was  the  debt  assigned  to  him  named  in  it,  though 
it  appears  that  this  debt  constituted  a  part  of  the  considera- 
tion of  the  new  note  taken  by  Jeffreys  and  assigned  to 
Vaughan  &  Barnes.  And  it  is  expressly  agreed  that 
Vaughan  &  Barnes  had  no  notice  of  the  note  that  Howard 
held.  It  may  be  that  Howard  might  have  enforced  his 
equitable  lien  against  Jeffreys  and  Powell  before  this  mort- 
gage was  paid  off  and  discharged  by  a  sale  of  the  property. 
But  the  foreclosure  sale  of  the  property  and  the  payment 
thereby  of  the  mortgage  due  from  Powell,  in  which  the 
note  assigned  to  Howard  was  a  part,  discharged  any  equi- 
table claim  Howard  may  have  had  in  it.  And  the  only 
thing  remaining  to  be  considered  is  as  to  whether  he  can 
follow  the  fund  arising  from  the  sale  under  the  mortgage. 
This,  it  seems  to  us,  he  cannot  do,  as  between  him  and 
Vaughan  &  Barnes,  as  they  took  the  note  in  the  course  of 
business  for  a  valuable  consideration  and  without  notice 
of  any  equity  the  plaintiff  Howard  had  upon  it.  Sheldon 
on  Subrogation,  p.  239,  sec.  155.  Indeed,  it  was  not  con- 
tended on  the  argument  that  Howard  had  any  claim  on 
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Vaiighan  &  Barnes.     And  it  is  stated  in   the  record   that 

they  are  discharged   from  any  liability  on  account  of  said 

transaction. 

But  plaintiff  Howard  contends  that  he  may  follow  the 

fund  in  the  hands  of  the  trustee  Staton.     Bqt    he    cannot 

do  this,  as  the  proceeds  of  sale  under  the  Powell  mortgage 

(under  which  Howard  claims  he  had  an  equitable  interest) 

are  not  in  the  hands  of  Staton,  and  never  have  been.     This 

is  admitted.     And  it  is  impossible  to  follow  a  fund  into  the 

hands  of  a  party,  when  it  is  not  in   his   hands  and  never 

has  been.     There  is    error    and    the   judgment    below    is 

reversed. 

Reversed. 

Clark,  J.  (dissenting):  The  point  presented,  stripped 
of  immaterial  circumstances,  is  this  :  Jeffreys  endorsed 
for  value  to  Howard  a  bond  of  Powell.  Howard  pressing 
for  further  security  of  Powell  or  payment,  Jeffreys  pro- 
cured Powell  to  execute  a  new  bond  secured  by  ini>rigage. 
Jeffreys  notified  Howard,  who  ceased  thereupon  to  press 
for  collection,  but  instead  of  turning  the  new  bond  with 
its  security  over  to  Howard,  Jeffreys  wrongfully  assigned 
it,  without  knowledge  of  Howard,  as  collateral,  to  Vaughan 
4  Barnes  for  a  debt  due  them,  without  any  knowledge  on 
their  part  of  Howard's  claim  to  the  bond.  Soon  thereafter 
Jeffreys  made  an  assignment  to  Staton,  Trustee,  for  bene- 
fit of  creditors,  Vaughan  &  Barnes  being  among  the  pre- 
ferred creditors.  This  action  was  begun  by  Vaughan  & 
Barnes  against  Jeffreys  &  Powell  to  foreclose  said  mort- 
gage. Staton,  Trustee,  was  su^'sequently  substituted  as 
party  plaintiff,  the  court  adjudging  that  he  recover  of 
Powell,  as  the  order  recited  that  Vaughan  &  Barnes  had 
been  paid  in  full,  though  it  is  agreed  as  a  fact  that  in 
truth  Vaughan  &  Barnes  received  the  sum  collected  from 
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the  Powell  mortgage,  but  that  after  paying  off  all  the 
indebtedness  of  Jeffreys  to  Vaughan  &  Barnes,  and  all  other 
creditors  holding  preferences  prior  to  theirs,  there  is  still 
a  balance  in  hands  of  Staton,  Trustee. 

On  these  facts   Howard,  who  has  interpleaded,  claims, 
1.  That  Staton,  Trustee,  is  bound  by  the  recitals  in  the 
judgment  of  foreclosure.     2.   That   if  he  is  not,  still  the 
Powell  mortgage  was  in  equity  held  by  Jeffreys  as  trustee 
for  Howard,  and  by  its  tortious  conversion  to  the  payment 
of  Vaughan  &  Barnes  the  fund  now  in  the  hands   of  Sta- 
ton, Trustee,  has  been   that   much   wrongfully  swollen  by 
use  of  the  fund  belonging  to  Howard,  and  that  therefore 
Howard  should  now  be  subrogated  (to   the  extent  of  the 
amount  realized  from   the  Powell  mortgage)  to  the  prior- 
ity, or  preference,   which   Vaughan  &  Barnes  held  under 
the  deed  of  assignment,  upon   the  general   assets  of  Jef- 
freys in  the  hands  of  his  assignee,   H.   L.  Staton.     The 
court  Ijplow  so  held,  and  in  this  there  was  no  error.     It  is 
true  that  if  a  trustee  tortiously  convert  a  trust  fund  to  his 
own     use,     it    becomes    a   debt  having    no    priority    or 
lien  over  other  indebtedness,   but  if  he  pays  off  an  incnm- 
brance  with  the  trust  fund,  in   equity  it  is  an  investment 
for  the  cestui  que  trust,  who  is  subrogated  as  owner  of  the 
incumbrance.     So,  on  an   assignment   for  creditors,  a  pre- 
ferred debt  is  an  incumbrance,  so  to  speak,  on  the  general 
assets  in  the  hands  of  the  assignee,  and  the  use  of  the  spe- 
cific trust  fund  in  favor  of  tlie  preferred  debt  to  Vaughan 
&  Barnes  subrogates  Howard,  the  equitable  ow^ner  of  the 
trust  fund,  in  their  place  as  preferred  creditor. 

The  principle  applicable  is  the  well-established  one  that 
a  creditor  whose  fund  has  been  taken  to  pay  a  prior  debt 
is  subrogated  to  the  lien  of  that  debt  on  other  funds. 
Sheldon  on  Subrogation,  Sects.  61  and  62,  and  cases  there 
cited.     As  between  Howard   and  Jeffreys,  Howard  had  a 
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right  to  have  JeftVeys  decreed  Trustee  of  the  Powell  mort- 
gage for  his  benefit.  By  its  tortious  transfer  to  Vaughan 
&  Barnes  without  notice,  they  were  enabled  to  apply  it 
on  their  claim,  which,  by  the  terms  of  Jeffreys'  general 
assignment  for  benefit  of  creditors,  became  a  preferred 
debt  on  all  the  assets  of  Jeffreys  in  the  hands  of  Staton, 
his  Trustee.  But  there  being  sufiicient  assets  to  pay  off 
Tanghan  &  Barnes  (and  all  liens  prior  to  theirs)  without 
touching  this  fund,  which  in  equity  belonged  to  Howard — 
as  between  Howard  and  Jeffreys — it  should  not  have  been 
applied  to  Vaughan  &  Barnes's  debt,  and  having  been  so 
applied  Howard  is  subrogated  to  the  rank  and  priority  of 
the  debt  which  his  fund  paid.  If  Jeffreys  had  not  passed 
the  Powell  mortgage  to  Vaughan  &  Barnes  without 
notice,  and  it  had  gone  with  his  other  assets  into  the 
hands  of  his  assignee,  as  against  such  trustee,  since  he 
stands  in  Jeffreys'  shoes,  Howard  would  be  entitled  to  a 
decree  that  the  mortgage  be  applied  to  the  payment  of 
the  bond  assigned  to  him  by  Jeffreys  as  a  security  to 
which  bond  the  mortgage  was  executed,  and  which  there- 
fore inured  to  the  benefit  of  Howard,  the  assignee  and 
owner  of  the  bond. 
Avery,  J.:  I  concur  in  the  dissenting  opinion. 
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N.  HOLLEMAN  v.  HARWARD  &  HUNTER. 

Action  for    Damages — Husband    and    Wife — Ilushand^i 

Right  of  Action  for  Injuries  to    Wife    and    Loss  of 

Her  Services  and  Companion  ship — Sale  of  Laudanum 

to  Wife  Under  Protest  of  Husband — Liability  of  Seller 

for  Consequent  Injuries. 

1.  A  hueband  being  entitled  to  the  services  and  companionship  of 

his  wife,  whoever  joins  with  her  in  doing  an  act  which 
deprives  the  husband  of  such  rights  is  liable  to  hiui  in  dam- 
ages. 

2.  One  who,  despite  the  protests  and  warnings  of  a  husband,  per- 

sistently sells  laudanum  or  similar  drugs  or  intozicatin); 
liquors  to  the  latter's  wife,  knowing  that  she  buys  it  for  use 
as  a  beverage,  whereby  she  contracts  a  habit  destructive  to 
her  mental  and  physical  faculties,  and  causing  loss  to  the 
husband  of  her  companionship  and  the  services  pertaining 
to  the  domestic  relation,  is  liable  in  damages  to  the  husband 
for  the  injuries  so  sustained. 

Civil  action,  t\)r  daina<]^es,  heard  on  demurrer  ore  tenu^ 
before  McFver^  -/.,  at  February  Term,  189t),  of  Wake 
Superior  Court.  The  tiemurrer  was  sustained,  and  plaintiff 
appealed.  The  nature  of  the  action  and  grounds  of  demur- 
rer are  set  out  in  the  opinion  of  Associate  Justice  Mont- 
gomery. 

Messrs.  Argo  cfe  Snov\  for  plaintiff  (appellant). 
Messrs.    Battle   it    Mordecai   and    //.    E.    Norris^    for 
defendants. 

MoNT(40MERY,  J.  I  Tlils  action  was  brought  to  recover  of 
the  defendants  damages  for  injuries  alleged  to  have  been 
sustained  by  the  plaintiff  in  consequence  of  the  defendants 
having  sold  laudanum  to  his  wife,  the  defendants  being 
druggists  and  knowing  that  the  plaintiff's  wife  was  using 
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the  same  in  large  quantities,  and  as  a  beverage,  to  the  injury 
of  her  health.     A  demurrer  ore  ienusj  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
canse  of  action,  was  sustained  bv  his  Honor.     The  defend- 
ants  had  answered,  denying  all  tiie  material  allegations  of 
the  complaint,  but  for   the   purposes  of  this   action,  the 
demurrer  having  been   entered  and  sustained,  the  matters 
alleged  in  the  complaint  are  to  be  taken  as  true.   The  com- 
plaint shows  that  the  plaintiiFs  wife  many  years  before  this 
action  wat^  brought,  while  suffering  from  some  temporary 
illness,  was  forced  to  take  preparations  of  opium  for  relief, 
and  from   this  was  formed  the  habit  of  taking  laudanum. 
The  plaintiff,  as  soon  as  he  discovered  the  habit,  set  to  work 
to  cure  or  yirevent  it,  and  so  informed  the  defendants,  who 
lived  in  the  same  town  with  him,  and  forbade  them  to  sell 
to  his  wife  opium  in  auy  form  except  upon  his  own  order, 
the  defendants  then  and   before   having  sold  her  the  laud- 
anum, knowing  that  she  was  addicted  to  the  use  of  it  as  a 
beverage.      It  is  further  alleged  in  the  complaint  that  not- 
withstanding these  protests  and  orders  to  the  contrary  of 
the  ])laintiff,  the  defendants  have  almost  daily,  through  a 
series  of  years,  against  the  frequent  protests  and  warnings 
of  the  plaintiff,  sold  to  the  plaintifi'^s  wife  large  quantities 
of  laudanum,  which  they  knew  she  was  using  as  a  beverage  ; 
that  the  defendants  knew  that,  at  the  times  when  they  wtre 
selling  the  laudanum  to  the  plaintiff's  wife,  she  was  using 
it  as  a  beverage  ;  that  she  was  becoming  and  had  become 
what  is  known  as  an  opium-eater  ;  that  she  was,  through 
the  use  of  the  drug,  w^recking  her  mind  and  body,  and  that 
the  plaintiff  was  doing  his  utmost  to  prevent  such  use  and 
to  counteract  the  effects  of  the  ruinous  drug.     The  plaiiit- 
iff alleges  in  his  conjplaint  "that  his  wife,    by   reason   of 
the  use  of  the  drug  as  a  beverage,  had  become  a  mental  and 
physical  wreck,  and  almost  deprived  of  moral  sensibility. 
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unfitted  and  disqualified  to  attend  to  her  household  dutiesor 
to  the  care  and  nurture  and  direction  of  her  children,  and 
that  by  the  means  aforesaid,  so  furnished  by  the  defend- 
ants knowingly,  wilfully  and  unlawfully,  the  plaintiflf  has 
been  deprived  of  the  society  of  his  wife,  of  her  services  in 
her  home,  and  his  children  have  suffered  from  neglect  and 
want  of  motherly  care."  That  the  plaintiflTs  family  con- 
sists of  his  wife  and  six  children,  some  of  them  very  young, 
and  all  under  age.  That  the  plaintiff  himself  is  depen- 
dent on  his  daily  toil  for  a  living,  and  the  care  of  his  house- 
hold and  children  is  dependent  upon  the  services  and 
attention  of  his  wife,  and  that  by  the  sale  and  use  of  the 
laudanum  she  has  become  physically  and  mentally  incapa- 
ble of  attending  to  her  duties.  The  complaint  further 
alleges  that  but  for  the  conduct  of  the  defendants  in  sell- 
ing and  furnishing  the  plaintiff's  wife  laudanum,  the 
plaintiff  would  have  been  able  to  have  counteracted  the 
habit,  which  was  only  forming  at  the  time  the  defendants 
began  to  furnish  her  with  the  said  deadly  drug  ;  and  his 
said  wife,  instead  of  being  a  burden  from  mental  and  phy- 
sical and  moral  imbecility,  would  have  been  a  comfort  and 
a  helpmeet. 

The  question  then  is.  Can  the  plaintiff,  upon  the  facts  set 
out  in  the  complaint,  maintain  an  action  i  The  action  is  a 
novel  one.  With  the  exception  of  the  case  of  Hoard  v. 
Peckj  66  Barb.,  202,  which,  in  its  most  important  aspects, 
resembles  the  one  before  us,  we  have  been  able  to  find  no 
precedent  in  the  English  Common  Law  Courts,  or  in  the 
courts  of  any  of  our  States.  It  does  not  follow^,  how- 
ever, that,  because  the  case  is  new  the  action 
cannot  be  maintained.  If  a  principle  upon  which  to 
base  an  action  exists,  it  can  be  no  good  objection  that  the 
case  is  a  new  one.  It  is  contended  for  the  defendants, 
though,  that  there  is  no  principle  of  the  common  law  upon 
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which  this  action  can  be  sustained,  and  that  our  own 
statutory  law  gives  no  such  remedy  as  the  plaintiff  seeks 
in  this  action  for  the  wrong  done  to  him  by  the  defend- 
ants; and  that  the  novelty  of  the  action,  together  with  the 
silence  of  the  elementary  books  on  the  subject  matter  of 
the  complaint,  while  not  conclusive,  furnishes  strong 
countenance  to  their  contention.  It  is  claimed  for  the 
defendants  that,  while  in  the  abstract  such  facts  as  are 
stated  in  the  complaint  would  make  the  parties  charged 
guilty  of  a  great  moral  wrong,  there  would  be  no  legal 
liability  incurred  therefor.  It  was  argued  for  the  defend- 
ant that  there  was  no  legal  obligation  resting  upon  them- 
selves not  to  sell  the  drug,  as  is  alleged,  to  the  plaintiff's 
wife,  or  upon  the  wife  not  to  use  it  ;  that  many  of  the 
ancient  restrictions  upon  the  rights  of  married  women 
had  been  repealed  by  recent  legislation,  or  modified  by  a 
more  liberal  judicial  construction  ;  that  a  married  woman 
was  ordinarily  free  to  go  where  she  would,  and  that  the 
husband  could  not  arbitrarily  deprive  her  of  her  liberty, 
nor  use  violence  against  her  under  any  circumstances, 
except  in  self-defense;  and  that,  if  he  could  not  restrain 
her  locomotion  aniher  will,  he  could  not  prevent  her  from 
buying  the  diug  and  using  it ;  that  the  wife's  duty  to 
honor  and  obey  her  husband,  to  give  to  their  children 
motherly  care,  to  render  all  proper  service  in  the  house- 
hold, and  to  give  him  her  companionship  and  love,  was 
a  moral  duty,  but  that  they  could  not  be  enforced  by  any 
power  of  the  law  if  the  wife  refused  to  discharge  them. 
But,  notwithstanding  the  claim  of  the  defendants,  we  think 
this  action  rests  upon  a  principle,  a  principle  not  new,  but 
one  sound  and  consistent.     The  principle  is  this: 

"Whoever  does  an  injury  to  another  is  liable  in  dam- 
ages to  the  extent  of  that  injury.  It  matters  not  whether 
the  injury  is  to  the  property,  or  the  rights,  or   the  reputa- 
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tion  of  another."  Story,  J.,  in  Dexter  v.  Spear,  4  Mason, 
115.  And  also  in  the  third  book  of  Blackstone's  Commen- 
taries, Cliapter  8,  p.  123,  it  is  written  :  '*  Wherever  the 
common  law  gives  a  right  or  prohibits  an  injury,  it  also 
gives  a  remedy  by  action."  A  married  woman  still  owes 
to  her  husband,  notwithstanding  her  greatly  improved 
legal  status,  the  duty  of  companionship  and  of  rendering 
all  such  services  in  his  home  as  her  relations  of  wife  and 
mother  require  of  her.  The  husband,  as  a  matter  of  law,  iti 
entitled  to  iier  time,  her  wages,  her  earnings  and  the  prod- 
uct of  her  labor,  skill  and  industry.  He  may  contract  to 
furnish  her  services  toothers,  and  mav  sue  for  them,  at^  for 
their  loss,  in  his  own  name.  And  it  seenjs  to  be  a  most 
reasonable  proposition  of  law  that  whoever  wilfully  join? 
with  a  married  woman  in  doing  an  act  which  deprives  her 
husband  of  her  services  and  of  her  companionship  is 
liable  to  the  husband  in  damages  for  his  conduct.  And 
the  defendants  owed  the  plaintiff  the  legal  duty  not 
to  sell  to  his  wife  opium  in  the  form  of  large  <juantitie>  of 
laudanum  as  a  be .'e rage,  knowing  that  she  was,  by  using 
them,  <lestroying  mind  and  body,  and  thereby  causing  loss 
to  the  husband.  The  defendants  and  the  wife  joined  in 
doing  acts  injurious  to  the  rights  of  the  husband.  From 
the  farts  stated  in  the  complaint,  the  defendants  were  just 
as  re^ponsible  as  if  they  had  forced  her  to  take  the  drug, 
tV>r  they  had  their  part  in  forming  the  habit  in  her,  and  con- 
tinued the  sale  of  it  to  her,  after  she  had  no  power  to  con- 
trol herself  and  resist  the  thirst  :  and  that,  too,  after  the 
repeated  warnings  and  protests  of  the  husband. 

There  is  no  ditterence  between  tlie  principle  involved  in 
this  action  and  the  principle  upon  which  a  husband  can 
recover  from  a  third  person  damages  for  assault  and  bat- 
tery upon  his  wife.  That  assaults  and  batteries  are  niatie 
criminal  otl'ences   makes  no  difference,  the  foundation  of 
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the  husband's  suit  being  not  for  the  public  offence,  but  for 
damages,  compensation  for  the   injury  which    he   lias  sus- 
tained on  account  of  the  loss  of  his  wife's   services.     The 
sale  of  the  laudanum  by  the  defendants  to  the  plaintiff's 
wife,  under  the  circumstances  set  out  in  the  complaint,  was 
wilful   and   unlawful,  and    the  husband's  injury  is  just  as 
great  as  if  his  wife  had  been  disabled  from  a  battery  com- 
mitted on  her,  although  the  unlawful  act  is  not  indictable. 
The  defendants'  counsel  also  insisted  that  the  selling  of 
laudanum  is  a  lawful  business,  that  it  is  on  the  same  foot- 
ing as  the  sale  of  spirituous  liquors  unrestrained   by  the 
^tatute.      It  is  true  that  there  is  no  statutory  provision   in 
North  Carolina  prohibiting  the  sale  of  laudanum  as  a  bev- 
erage or  medicine,  but  it  does  not  therefore  follow  that   a 
sale  of  it  under  all   circumstances  is  lawful.      As  is  well 
gaid  in   Hoard  v.  Peck^svpra^^^Yx.'^  lawfulness  or  unlaw- 
fulness depends  upon   the  circumstances  of  the  sale,  and 
the  uses    and   purposes    to    which    it    is  to  be    applied." 
It  is  lawful  to  sell  laudanum  as  a  medicine.      It  is  also  law- 
ful to  sell  spirituous  liquors  as  a  beverage  upon  the  dealer's 
complying  with  the  license  laws,  except  in   the  cases  pro- 
hibited   by  statute.     Certainly,  no  fair  inference  can   be 
drawn  from  this  that  damages  may  not  be  recovered   from 
one  who  knowingly  and  wilfully  sells  or  gives  laudanum 
or  intoxicating  liquors  to  a  wife    in  such   quantities  as  to 
be  attended  by  such  consequences  to  the  wife  as  are  set 
out  in  the  complaint  in  this  action.      We  have  in  our  State, 
The  Code^  Section  1077,  a  statute  which  makes  it  unlaw- 
ful to  sell  liquor  in  any  quantity  to  a  minor,  (except  he  is 
a  married  man)  and  Section  1078  gives  to  the  person  injured 
damages  therefor.     But  suppose  we  had  no  statute  on   the 
subject  of  liquor  selling  to  minors,  would  the  law  permit 
with  impunity  a  dealer  or  other  person  to  sell   liquor  to  a 
man's  child,  without  his  knowledge  or  consent,  in  such 
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qiiantitiee  as  to  produce  habitual  intoxication,  or  to  render 
him  unfit  for  employment?  But  laudanum  is  well  known 
to  be  a  poisonous  drug.  As  a  beverage,  it  cannot  be  drunk 
without  injury  to  the  body,  affecting  the  health  of  the 
physical  and  moral  powers;  and  this  is  known  to  most  per- 
sons of  ordinary  intelligence  and  to  all  druggists.  The 
defendants  knew,  taking  the  complaint  in  this  appeal  to  be 
true,  that  the  plaintiff's  wife  did  not  buy  the  laudanum  for 
medicine.  They  knew  that  she  was  buying  it  as  a  bever- 
age ;  that  she  was  violating  her  duty  to  her  husband  in 
destroying  her  health,  and  thereby  rendering  herself  unfit 
as  a  companion  for  hin),  and  to  render  proper  service  in 
the  household.  They  assisted  her  and  encouraged  her,  for 
gain,  with  the  means  of  doing  all  this  in  face  of  his  frequent 
protests  and  warnings.  The  habit  she  had  formed  was  the 
direct  result  of  the  use  of  the  drug  which  the  defendants 
sold  to  her  in  such  large  quantities,  and  they  knew  it  and 
persisted  in  it,  although  repeatedly  warned  and  entreated 
by  the  husband  not  to  do  so. 

Hifl  Honor  erred  in  sustaining  the  demurrer.     It  ought 

to  have  been  overruled. 

Error. 
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L.  B.  SMITH,  Executrix  v.  A.  D.  FRAZIER,   et  al. 

Practice — Foreclosure   Sale — Compensation   of    CommiS' 
sioners — Commissions ^    When  Not  Allowed, 

1.  Trustees  and  commissioners  to  sell  land  under  judicial   order 

(other  than  in  partition  proceedings)  are  not  allowed  com- 
missions, either  by  statute  or  common  law,  but  only  such 
just  compensation  for  time,  labor  services  and  expenses  as 
the  circumstances  of  each  case  warrant. 

2.  Where,     in    foreclosure     proceedings,     commissioners     were 

appointed  to  sell  land,  and  the  decree  provided  that  they 
should  receive  5  per  cent,  commissions,  and  pending  an 
advertisement  of  the  sale  the  plaintiff  agreed  to  sell  the 
land  privately  to  the  defendant  for  $2,400,  and  such  'pri- 
vate sale  was  reported  to  and  confirmed  by  the  court ;  Held^ 
that  it  was  error  to  allow  5  per  cent,  commissions  to  the 
commissioners,  and  the  decree  making  such  allowance  will 
be  modified  so  as  to  provide  for  reasonable  compensation  for 
the  time,  services  and  expenses  of  the  commissioners. 

Civil  action,  heard  before  Cohle^  «/.,  at  January  Term, 
1896,  of  Granville  Superior  Court.  The  facts  appear  in 
the  opinion  of  the  Chief  Justice. 

Messrs.  W.  B.  Shaw  and  Shepherd  <&  Bushee,  for  plaint- 
iff (appellant). 

Messrs.  Edwards  &  Royster^  for  defendants. 

Faircloth,  C.  J. :  The  object  of  this  action  was  to  fore- 
close a  bond  for  title  to  land  purchased  by  the  defendants, 
and  for  a  judgment  in  favor  of  the  plaintiff  for  the  balance 
of  the  purchase-money.  At  July  Term,  1895,  the  cause 
was  tried,  and  the  plaintiff  recovered  judgment  and  the 
land  was  ordered  to  be  sold  by  two  commissioners 
then  appointed,  with  a  further  order  that  the  pro- 
ceeds be  applied  first  to  the  cost  and  expenses  of  the  sale, 
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including  five  per  cent,  commissions  on  the  sale,  and  the 
balance  in  payment  of  the  judgment.  Accordingly,  the 
commissioners  advertised  to  sell  the  land,  and,  pending 
the  advertisement,  the  parties  settled  the  matter.  It  was 
made  to  appear  to  the  court  at  January  Term,  1896,  that 
the  plaintifl^  sold  the  land  to  the  defendants  at  $2,400,  with 
the  sanction  of  the  commissioners  after  they  had  duly 
advertised  to  sell  the  land,  and  they  reported  that  the 
price  was  a  full  and  fair  one,  and  recommended  the  con- 
lirmation  of  the  sale.  No  sale  was  made  under  the  adver- 
tisement, and  the  sale  (as  above  stated)  was  confirmed.  It 
was  further  ordered  that  the  commissioners  be  allowed  five 
per  cent,  upon  the  purchase-price,  to  be  retained  out  of 
the  purchase- money  as  aforesaid. 

The  plaintiff"  appealed  from  so  much  of  the  order  as 
allows  five  per  cent,  commissions  to  the  commissioners, 
and  tliis  is  the  only  question  for  us  to  consider. 

At  common  law  no  commissions  were  allowed,  and  that 
rule  has  been  followed  by  our  Court,  both  at  law  and  in 
the  Court  of  Equity.  By  statutes  executors  and  adminis- 
trators and  sherifl*s  are  allowed  commissions  under  the 
circumstances  mentioned  in  the  statutes,  but  there  is  no 
such  statute  in  relation  to  trustees  and  commissioners  in 
a  state  of  facts  like  the  present.  In  an  early  case,  the 
rule  established  was  a  just  allowance  for  time,  labor,  serv- 
ices and  expenses,  under  all  the  circumstances  that  may 
be  shown  before  a  master,  and  that  rule  has  been  since 
observed.  Boyd  v.  Hawkins^  2  Dev.  Eq.,  329  ;  Dawson 
V.  Grafflin^  84  N.  C,  100.  In  a  recent  case  the  same  princi- 
ple is  repeated.  Pass  v.  Brooks^  118  N.  C,  397.  The 
Code^  Sec.  1910,  applies  to  partition  proceeding. 

The  order  allow^ing  five  per  cent,  commissions  on  the 
purchase-price  is   reversed  with  direction  to  the  superior 
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court  to  allow  a  just  and  reasonable  compensation  for 
labor,  services,  time  and  expenses,  under  all  the  circum- 
stances, actually  rendered  by  the  commissioners. 

Reversed. 


H.  A.  FOUSHEE  v.  W.  J.  CHRISTIAN,  et  al. 

Flection  Law — Construction  of  Statute — Justices   of  the 

Peace — Ballot  Boxes, 

Under  Sec.  18,  Ch.  159,  Acts  of  1896,  a  separate  ballot  box  is  not 
required  to  be  provided  at  each  voting  precinct  for  the  elec- 
tion of  justices  of  the  peace.  Such  officers  are  to  be  voted 
for  on  the  same  ticket  and  in  the  same  ballot  box  as  mem- 
bers of  the  General  Assembly,  county  officers  and  constables. 

Proceeding  under  Section  7,  Ch.  159,  Act  1895,  for  a 
rnle  upon  the  defendant.  Clerk  of  Superior  Court  of  Dur- 
ham county,  to  provide  a  separate  ballot  box  at  each 
precinct  for  the  election  of  justices  of  the  peace,  heard 
before  Montgomery,  Justice  of  the  Supreme  Court.  The 
order  for  an  additional  ballot  box  was  denied  and  plaintiff 
appealed  to  the  full  bench. 

Messrs.  Shepherd  cfe    Bushee   and   J.  S,    Manning^   for 
petitioner  (appellant). 
Mr.  John  W.  Oraham^  for  respondent. 

Clark,  J. :  The  election  law  of  1895  (Ch.  159,  Sec. 
18)  provides  for  only  two  ballots,  upon  one  of  which  the 
State  officers,  Presidential  electors,  members  of  Congress, 
judges  and  solicitors  are  to  be  voted  for,  and  on  the  other, 
the  members  of  the  General  Assembly  and  county  officers, 
besides  a   constable   in    each    township;  and   Section   19 
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requires  the  clerk  or  board  of  electors  to  provide  ballot 
boxes  for  each  class,  i.  e.  ballot  boxes  to  be  voted  in  at 
every  precinct  (besides  the  two  duplicate  boxes  for  the 
preservation  of  the  ballots).  Section  23  of  said  act 
specifies  how  the  abstracts  of  the  election  returns  are  to 
be  made.  Subsection  2  thereof,  providing  for  a  return  on 
one  sheet  of  clerk  superior  court,  county  treasurer  (if  any), 
register,  surveyor,  sheriff,  coroner,  constable  "and  such 
other  county  and  township  officers  as  shall  be  provided  by 
law."  The  justices  of  the  peace,  though  not  specifically 
named  in  this  act,  come  within  this  description  and  are  to 
be  voted  for  on  the  ticket  above,  which  contains  the 
names  of  the  candidates  for  General  Assembly,  county 
and  township  officers.  The  justices  of  the  peace  are  cer- 
tainly embraced  in  "such  other  county  or  township  officers 
provided  by  law.''  (]h.  157,  Acts  1895,  Sec.  4,  provides 
for  the  election  of  the  number  of  justices  therein  speci- 
fied, in  and  for  each  township. 

Each  township  elects  its  own  justices  of  the  peace;  con- 
sequently, while  the  names  of  the  candidates  for  that  posi- 
tion must  be  placed  on  the  ticket  which  contains  the 
names  of  the  candidates  for  General  Assembly  and  county 
and  township  officers,  the  names  of  candidates  for  jus- 
tices only  appear  on  such  ticket  for  their  respective  town- 
ships, as  is  the  case  with  constables,  who,  in  like  manner, 
are  voted  for  only  in  their  own  townships;  and,  in  the  same 
manner  as  on  the  other  ballot,  candidates  for  Congress  and 
solicitor  are  voted  for  only  in  their  respective  districts. 
In  refusing  an  order  for  an  additional  ballot  box  there 
was  no  error. 

No  Error. 
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JOHN  H.  FERREE,  et  al.  v.  JOHN  W.  COOK. 

Action  of  Claim  and  Delivery — Fraudulent  Conveyance — 
Burden  of  Proof — Bill  of  Sale — Subsequent  Insertion 
of  Other  Property  Without  Noted  Change  of  Consid- 
eration— Conveyance  as  Security — Erroneous  Rejection 
of  Testimony  Cured  by  Admission  of  Fact  Intended 
to  be  Proved — Instructions, 

1.  In  the  trial  of   an  action  of  claim  and  delivery  of  personal 

property,  in  which  defendant  alleges  that  the  bill  of  sale 
under  which  plaintiff  claims  is  fraudulent,  the  burden  is 
upK>n  the  defendant  to  prove  the  fraud,  unless  the  instrument 
is  fraudulent  upon  its  face,  or  enough  appears  therein  to 
raise  a  presumption  of  fraud ;  and  a  finding  by  the  jury  that 
such  bill  of  sale  is  not  fraudulent  will  not  be  disturbed  unless 
based  on  improper  evidence  or  erroneous  instructions. 

2.  The  erroneous  rejection  of  testimony  on  a  trial  is  cured  by  a 

subsequent  admission  of  the  fact  attempted  to  be  proved 
thereby. 

3.  Where,  in  the  trial  of  an  action  of  claim  and  delivery  of  personal 

property,  to  which  the  defense  was  that  the  bill  of  sale  under 
which  plaintiffs  claimed  was  fraudulent,  it  appeared  that  the 
grantor,  after  executing  the  bill  of  sale  for  certain  property 
upon  a  recited  consideration  of  $4,000,  the  estimated  value  of 
the  property,  agreed  to  include  other  property  if  the  grantees 
would  assume  and  pay  other  debts  of  his  for  which  they  were 
sureties  and  did  subsequenlty  insert  such  other  property  in 
the  instrument  without  changing  the  recited  consideration  ; 
Ueld^  That  it  was  not  error  to  refuse  an  instruotion  that,  if 
plaintiffs  and  the  grantor  in  the  bill  of  sale  agreed  on  a  con- 
sideration of  |4,000  for  the  transfer  of  certain  personal  prop- 
erty and  subsequently  other  property  was  inserted  in  the 
bill  of  sale  without  change  of  consideration,  the  instrument 
was  fraudulent. 

4.  An  insolvent  debtor  may,  in  good  faith,  pay  one  or  more  of  his 

creditors,  though  nothing  remains  for  his  other  creditors. 

119—11 
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5.  Although  an  insolvent  debtor,   in  Belling   his  property  to  & 

creditor  in  payment  of  a  debt,  may  have  the  intent  to  secure 
a  benefit  to  himself,  or  to  hinder,  delay  or  defraud  his  other 
creditors,  the  transaction  will  be  upheld  if  the  creditor  who 
is  paid  does  not  participate  in  or  know  of  the  debtor^s  fraud- 
ulent purpose. 

6.  The  refusal  to  give  an  instruction  not  warranted  by  the  testi- 

mony is  not  error. 

Action  of  claim  and  delivery,  tried  at  July,  1895,  Spe- 
cial Term  of  Guilford  Superior  Court,  before  Boykiriy  /., 
and    a    jury.      The    action    was   brought  by  the  plaint- 
iffs, claiming  to  be  the  owner  and  to  have  right  of  recov- 
ery  of    the    property    named    in     the    complaint,   under 
a  bill  of  sale  made  to  them  by  one  L.  F.  Ross.     The  de- 
fendant admitted  the  taking  and  holding  the  same,  and 
justified  the  same  on  the  ground  that  said  bill  of  sale  was 
fraudulent    and   void  as   to  creditors,  that  he  had  levied 
upon  and   held  the  property  as  sheriff,  under  and  by  vir- 
tue of  the  authority  of  three  several  warrants  of  attach- 
ment against  the  said   Ross.     In  the  course  of  the  trial 
when  Newell,  a  witness  on   the  part  of  the  plaintiff,  was 
under   examination,  the    defendant,    in    support    of   his 
defense,  proposed  to  show  by  him  that  L.  F.  Ross,  on  the 
day,  and  just  a  few  days  before,  the  making  of  the  bill  of 
sale   under   which  the   plaintiffs  claim,   told  him  that  he 
was    insolvent,  and  on  objection  by   plaintiffs  his  Honor 
excluded  the  evidence,  to  which  defendant  excepted. 

In  the  cTourse   of  the  argument  to  the  jury  the  counsel 
for  plaintiff  admitted  that  L.  F.  Ross  was  insolvent,  and 
in  the  charge  to  the  jury  the  Court  called  the  attention  of 
the  jury  to  this  admission,   and  stated  that  there  was  no 
denial  that  he  was  iubolvent. 

The  plaintiffs,  in  support  of  their  claim   to  the  property 
in  suit,  introduced  George  S.  Bradshaw,  who  testified  that 
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he  went  to  Mt.  Airy  on  Monday,  the  14th  day  of  August, 
1893,  at  the  instance  of  R.  R.  Ross,  with  him  and  J.  H. 
Ferree,  and  that  he  drew  the  bill  of  sale  at  Mt.  Airy, 
partly  that  night  and  partly  on  the  next  morning,  L.  F. 
Ross,  J.  H.  Ferree  and  himself  being  present  at  the  time. 

Witness  stated  that  R.  R.  Ross  and  Ferree  had  told  him 
they  were  going  to  Mt.  Airy  to  make  a  trade. 

At  the  writing  of  the  bill  of  sale  L.  F.  Ross  had  a 
memorandum  from  which  he  read,  and  witness  said  the 
prices  were  not  discussed,  and  that  he  did  not  know  the 
price  of  any  article  contained  in  the  deed  or  bill  of  sale. 
They  discussed  the  condition  of  L.  F.  Ross,  and  Ferree 
advised  that  a  corporation  be  created  called  the  Ham- 
burg Cotton  Mills,  and  that  the  cotton  mill  of  L.  F.  Ross 
be  conveyed  to  it,  and  that  L.  F.  Ross  sell  out  all  his 
baggies,  carts  and  wagon  business  at  Greensboro,  and 
that  in  this  way  he  might  be  able  to  tide  over  financial 
trouble  ;  that  he  wrote  out  that  night,  from  8  to  10  o'clock, 
the  bill  of  sale  so  far  as  the  enumeration  therein  of  the 
buggies,  carts,  wagons  and  other  things  at  Greensboro 
extended,  making  an  aggregate  of  $4,000,  and  that  Fer- 
ree and  R.  R.  Ross  found  out  that  certain  notes  which 
they  assumed  to  pay,  including  the  sum  of  $750  which 
L.  F.  Ross  owed  Matthews,  exceeded  the  said  sum  of 
$4,000  by  the  sum  of  $250,  and  they  then  on  the  next 
morning  wanted  L.  F.  Ross  to  put  in  something  else,  who 
yielded  to  their  request,  and  he  then  put  into  the  deed 
the  two  mules  and  wagon  and  harness  and  just  after  that 
Ferree  asked  L.  F.  Ross  if  he  did  not  have  some  hosiery 
mill  stock  amounting  to  $5,000,  and  on  learning  that  he 
had  but  that  the  same  was  claimed  by  Mr.  Gwynn  as  under 
a  lien  to  him  for  $3,000,  Ferree  urged  that  as  he  and  R. 
R.  Ross  were  on  other  paper  for  him  he  ought  and 
should  put  it  in  the  bill  of  sale,  and  that  if  he  would  sodo, 
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he  and  R.  R.  Ross  would  carry  out  his  contract  with  said 
Gwynn  and  apply  enough  of  the  balance  after  settling  the 
Gwynn  claim  to  pay  oif  two  notes  for  which   they  were 
bound  at  the  High  Point  Bank  for  $500  each  as  sureties  of 
said  L.  F.  Ross,  and  nothing  was  said   as  to   what  was  to 
be  done  with  the  balance  and  no  price  or  value  was  fixed 
on  said  hosiery  mill  stock.     That  as  soon  as  the  bill  of  sale 
was  finished  and  signed  it  was  discussed  as  to  its  registra- 
tion, and  it  was  agreed  that  the  same  should  be  put  oo 
record  in  Greensboro  as  soon   as  possible,  and  Ferree  at 
once,  on  the  first  train,  came  oflf  with   the  same,   leaving 
Bradshaw  and  R.  R.  Ross  s*ill  at  Mt.  Airy  ;  but  before  he 
left  the  incorporation  of  the   new  company,  the  Hamburg 
Cotton  Mills,  to  take  the  title  of  the    mill  property  was 
discussed  and  Ferree  advised  Bradshaw  to  take  stock  in  it, 
and  he,  the  said  Ferree,  and   R.  R.  Ross,   both   concurred 
that  the  incorporation  be   had   before   any  creditor  could 
get  judgment,  and  after  Ferree  left  the  articles  of  incorpo- 
ration were  carried   over  to  Dobson,   with    the  intention 
and  understanding  that  the  proposed   stockholders  would 
meet  on  Tuesday  of  the  week   next  after,  and  before  they 
could  so  meet   the  attachments  against  L.  F.  Ross  were 
issued  and  levied,  and  that  defeated  the  project  of  the  new 
corporation. 

R.  R.  Ross,  one  of  the  plaintiflFs,  testified  that  he  saw 
Ferree  and  arranged  with  him  to  go  together  to  Mt.  Airy 
on  Monday,  the  14th  of  August,  1893,  and  that  he  pro- 
cured Bradshaw,  who  was  a  lawyer,  to  accompany  them, 
and  that  they  accordingly -went  that  day,  and  on  their 
arrival  at  Mt.  Airy  he  went  to  his  brother's  house,  L.  F. 
Ross,  and  Bradshaw  and  Ferree  went  to  the  hotel,  and  at 
the  hotel  that  night  the  trade  was  made  and  the  bill  of 
sale  was  begun  and  partly  written. 

Witness  testified  that  L.  F.  Ross  did  not  have  the  invoices 
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or  bills,  but  a  memorandum  merely,  and  that  he  claimed 
that  the  buggies  and  entire  busineee  at  Greensboro  was 
worth  $4,000;  that  witness  and  said  Ferree  agreed  to  take 
it  at  said  sum  and  pay  therefor  by  paying  certain  notes 
on  which  they  were  surety  for  him,  the  said  L  F.  Ross, 
which  were  mentioned,  aggregating  $3,500,  and  pay 
Matthews  the  sum  of  $750,  and  on  the  next  morning,  on 
seeing  that  they  had  agreed  to  pay  $250  more  than  the 
$4,000  L.  F.  Ross  put  in  the  two  mules,  wagon  and  har- 
ness, which  were  then  in  his  possession  at  Mt.  Airy,  and 
the sanje  was  then  entered  in  the  bill  of  sale;  and  just 
after  that  the  $5,000  of  hosiery  mill  stock  was  inserted  in 
the  bill  of  sale  without  any  price  or  value  fixed  and  agreed 
on  for  the  said  shares  of  stock,  and  without  anv  additions 
on  that  account  to  the  consideration  expressed  by  the  bill 
of  sale,  except  the  payment  of  the  two  $500  notes  they 
were  sureties  on  for  L.  F.  Ross. 

This  witness  swore  that  they  agreed  to  pay  the  $4,000 
expressed  in  the  bill  of  sale  for  the  buggies  and  other 
things  at  Greensboro,  and  as  to  the  hosiery  mill  stock, 
they  agreed  to  carry  out  the  contract  of  L.  F.  Ross  with 
Gwynn  as  to  $3,000,  part  of  said  stock,  and  if  there  was 
anything  more  got  out  of  it  they  would  apply  it  to  the 
two  notes  held  by  the  High  Point  bank  for  $500  each,  to 
which  they  were  sureties,  and  nothing  whatever  was  said 
or  agreed  on  as  to  what  was  to  be  done  with  the  surplus, 
if  any. 

On  cross-examination  the  witness,  R.  R.  Ross,  admitted 
that  he  knew  his  brother  was  Considerably  in  debt,  and  he 
thought  not  more  than  fifty  or  sixty  thousand  dollars,  and 
he  testified  that  he  told  Ferree  that  his  brother  had  told 
him  he  could  not  pay  the  notes  and  that   he  had   not   and 
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could  not  pay  for  the  buggies,  &c.,  and  he  further  said 
that  he  and  Ferree  went  to  Mt.  Airy  to  see  if  they  conld 
save  themselves. 

Witness  said  they  had  not  the  invoices  or  bills  at  the 
time  the  bill  of  sale  was  drawn,  but  a  memorandum  made 
by  L.  F.  Ross  and  that  they  took  L.  F.  Ross's  word  as  to 
the  cost  of  the  articles,  and  he  admitted  that  in  a  conver- 
sation with  Matthews  in  regard  to  the  Hosiery  Mill  Stock 
he  said  if  he  and  Ferree  get  enough  out  of  it  to  settle  with 
Gwynn  and  pay  the  two  notes  to  the  High  Point  Bank 
they  were  willing  to  let  Ross  have  the  balance. 

The  witness,  J.  H.  Ferree  (  one  of  the  plaintiffs)  testi- 
fied that  R.  R.  Ross  came  to  him  and  told  him  that  his 
brother,  L.  F.  Ross,  wanted  to  sell  out  his  buggy  business, 
and  that  he  had  told  iiis  brother  that  he  would  see  him, 
the  witness,  and  if  he  and  R.  R.  Ross  should  think  ofbnv- 
ins:  they  would  go  to  Mt.  Airy  on  the  following  Monday  5 
and  they  went  accordingly,  and  when  they  got  to  Mt.  Airy 
witness  that  evening  looked  at  the  cotton  mill,  and  after 
supper  L.  F.  Ross  and  R.  R.  Ross  cam  e  to  the  hotel  where 
witness  was  stopping,  and  there  they  made  the  trade  at 
$4,000,  of  which  they  were  to  pay  the  suu)  of  $3,500  at 
bank  on  notes  on  which  thcv  were  L.  F.  Ross'  sureties  and 
$750  to  Matthews  due  by  L.  F.  Ross,  and  L.  F.  Ross  put 
in  the  mules  and  wa«j:oron  and  harness  for  the  excess. 

After  all  this  was  agreed  on  witness  said  he  knew  L.  F* 
Ross  was  owing  him  and  R.  R.  Ross  more  than  this,  they 
being  sureties  on  two  certain  notes  of  $500  each  in  High 
Point  Bank,  and  he  asked  h4m  if  he  could  not  give  him 
something  more,  and  to  this  L.  F.  Ross  answered  that  he 
had  $5,000  of  Hosiery  Mill  stock,  but  that  it  was  encum- 
bered for  $3,000  in  favor  of  Gwynn,  but  he  would  turn  it 
over  to  witness  and  R.  R.  Ross,  if  they  would  protect 
Gwynn,  and  to  this  they  assented,  and    the  whole  of  said 
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Btock  was  then  inserted  in  the  bill  of  sale,  and  the  stock 
was  at  once  turned  over  to  them,  and  afterwards  wit- 
ness and  R.  R.  Ross  turned  over  the  same  stock  to  said 
Gwynn,  on  his  agreement  to  pay  them  ^1,000  in  tobacco 
for  the  same,  which  he  never  did,  and  that  the  Hosiery  Mill 
stock  had  no  market  value  then. 

Witness  also  testified  that  in  April  or  May  next  before 
the  execution  of  the  bill  of  sale,  he  received,  and  still  had 
in  hand  at  the  execution  of  the  bill  of  sale,  two  notes  depos. 
ited  by  L.  F.  Ross  as  coUatteral  to  indemnify  him  as  his 
surety,  one  on  Leach  for  $2,000,  on  which  he  had  realized 
11,300,  and  the  other  for  $500  on  Livermore  which  he 
had  collected,  but  these  sums  were  applied  to  other  notes 
than  those  due  at  the  time  of  the  sale  that  they  were 
sureties  on  for  Ross. 

The  plaintiff  read  in  evidence  to  the  jury  their  bill  of 
sale  from  Ross. 

It  was  in  evidence,  on  the  part  of  defendant,  and  not 
contested  by  the  plaintiff,  that  L.  F.  Ross  at  the  execution 
of  the  bill  of  sale,  was  ajreatlv  embarrassed  and  not  able  to 
pay  his  debts,  and  since  then  had  been  sold  out  under 
mortijages  and  executions,  and  his  property  had  proved 
insufficient  to  pay  the  n)ortgages  on  the  same,  leaving  the 
attaching  creditors  and  others  without  anything  to  pay 
their  claims. 

Two  issues  were  submitted,  the  first  relating  to  the 
ownership  of  the  property,  and  the  second  to  the  value  of 
the  property  at  the  time  of  seizure. 

The  defendant  asked  the  Court  for  the  following  instruc- 
tions: 

"1.  If  the  jury  shall  find  that  the  bill  of  sale  executed 
by  L.  F.  Ross  was  so  executed  with  the  intent  to  hinder, 
delay  or  defraud  his  creditors  or  tc  secure  a  benefit  to 
himself,  the   burden    is -upon    the  plaintiffs  to  show  that  a 
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consideration  actually  passed  in  the  shape  of  money  paid, 
something  of  value  delivered  or  the  discharge  of  a  debt 
actually  due  from  L.  F.  Ross  to  them,  and  that  they  acted 
in  good  faith. 

"2.  If  the  jury  shall  find  that  L.  F.  Ross  executed 
said  bill  of  sale  with  such  intent  fo  hinder,  delay  and 
defraud  creditors  or  to  secure  a  benefit  to  himself,  and  that 
plaintifl*8  participated  in  his  purpose,  or  knew  of  his 
intent  at  the  time,  though  the  consideration  may  ha?e 
been  a  pre-existing  debt,  it  is  their  duty  to  find  that 
said  bill  of  sale  was  executed  to    defraud  creditors. 

"  3.  The  notice  or  knowledge  of  L.  F.  Ross's  fraudu- 
lent intent  on  the  part  of  plaintiffs  does  not  mean  that 
they  must  know  as  a  matter  of  law  that  said  bill  of  sale 
was  fraudulent,  but  did  they  know  the  circumstances 
which  the  law  says  makes  the  transaction  fraudulent,  if 
it  was  so,  on  the  part  of  L.  F.  Ross  (which  have  been 
explained),  and  if  they  did  know  of  such  circumstances 
the  jury  will  find  that  said  sale  was  fraudulent  and  that 
plaintiffs  are  not  entitled  to  recover. 

"4.  Even  if  the  plaintiffs  paid  a  full  price  for  the 
property  conveyed  in  said  bill  of  sale,  yet,  if  the  jury 
shall  find  that  they  purchased  with  the  intent  to  aid  L. 
F.  Ross  to  defeat  his  creditors  or  any  of  them,  or  to  secure 
a  benefit  to  himself,  their  purchase  is  void,  and  the  jury 
will  answer  that  plaintiffs  are  not  entitled  to  recover. 

''5.  If  the  jury  shall  find  as  a  fact  that  the  plaintiffs 
and  L.  F.  Ross  agreed  upon  the  sum*  of  ^4,000  hs  the 
consideration  for  the  transfer  of  the  buggies,  carts,  wagons 
and  harness,  and  that  subsequently  other  property,  mules 
and  wagon  and  harness  and  hosiery-mill  stock  and  notes 
were  inserted  in   the   bill  of  sale  without  change  of  con- 
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Bideration,  such  inBertion  of  property  being  without  con- 
sideration was  fraudulent,  and  hence  plaintiffs  would  not 
be  entitled  to  recover. 

"6.  If  the  jury  shall  find  that  the  bill  of  sale  was 
executed  in  whole  or  in  part  as  a  security,  and  not  as 
an  absolute  sale  of  propert}',  then  the  same  is  in  law 
fraudulent  and  void,  and  the  plaintiffs  are  not  entitled 
to  recover. 

''  7.  The  plaintiffs  having  testified  that  the  hosiery-mill 
stock  was  inserted  in  the  bill  of  sale  as  a  security,  the 
same  was  fraudulent,  and  the  jury  will  answer  the  first 
issue,  'No.'  " 

The  Court  gave  all  the  prayers^,  save  the  5th  and 
7tli.  Defendant  excepted  to  refusal  of  the  court  to  charge 
as  requestiui  in  those  prayers. 

It  was  admitted  by  plaintiftV  counsel,  and  the  admis- 
sion was  called  to  the  attention  of  the  jnry,  that  L.  F. 
Ross  was  insolvent. 

His  Honor  explained  the  contentions  of  the  parties  to 
the  jury  and,  among  others,  instructed  them  as  follows: 
"That  an  insolvent  debtor  had  the  right  to  pay  one  or  more 
of  his  creditors,  though  it  resulted  in  not  having  enough 
property  left  to  pay  his  other  creditors,  but  the  transaction 
must  he  bona  fide^  without  intent  to  hinder,  delay  or 
defraud  his  other  creditors  or  any  oneof  tliem,  and  without 
purpose  to  secure  a  benefit  to  himself;  and  although  a  debtor 
did  sell  his  property  to  a  creditor  as  a  payment  of  his  debt, 
in  order  to  secure  a*  benefit  to  himself  or  with  the  intent  to 
hinder,  delay  or  defraud  other  creditors,  still  the  law  will 
uphold  the  contract  unless  the  creditor  participated  in  his 
purpose  or  knew  of  his  intent  at  the  time. 

"  That  a  conveyance  of  property  absolute  upon  its  face, 
but  intended  as  a  secuiity  for  a  liability,  is  fraudulent 
and  void>-s  to  creditors. 
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"  It  being  admitted  that  L.  F.  Ross  was  insolvent  at  the 
time  of  the  execution  of  the  bill  of  sale,  the  jury  should 
inquire,  first,  if  he  intended  by  said  transfer  of  his  property 
to  the  plaintiifs  to  hinder,  delay  or  defraud  any  of  his  cred- 
itors or  to  secure  a  benefit  to  himself;  second,  if  he  did  so 
intend,  did  the  plaintiffs  participate  in  his  purpose  or  know 
of  his  intent ;  third,  was  the  alleged  consideration  for  the 
transfer  of  said  property  reasonably  fair  and  just ;  fourth, 
whether  the  bill  of  sale  was  executed,  in  whole  or  in  part, 
as  a  security  or  as  an  absolute  sale  of  the  property. 

"  If  tliejury  finds  that  L.  F.  Ross  conveyed  the  property  to 
the  plaintiffs  with  the  intent  to  hinder,  delay  or  defraud  any 
of  his  creditors,  or  to  secure  a  benefit  to  hitnself,  and  shall 
also  find  that  the  plaintiffs  participated  in  his  purpose  and 
knew  of  his  intent,  then  the  conveyance  was  fraudulent 
and  void,  and  the  plaintiffs  cannot  recover,  and  are  not  the 
owners  of  the  property;  or,  if  the  jury  shall  find  that  the 
bill  of  sale  was  executed  in  whole  or  in  part  as  a  security, 
and  not  as  an  absolute  sale  of  the  property,  then  the  same 
is  in  law  fraudulent  and  void,  and  the  plaintiffs  are  not 
the  owners  of  the  property  and  are  not  entitled  to  recover. 

''  But  if  the  jury  shall  find  that  L.  F.  Ross  conveyed  the 
property  in  good  faith  for  a  reasonable,  fair  consideration? 
without  any  intent  to  secure  a  benefit  to  himself,  or  to  hin- 
der,  delay  or  defraud  any  of  his  creditors,  or  if  he  did  so 
with  such  intent  and  purpose,  if  the  plaintiffs  did  not  par- 
ticipate in  such  purpose,  oi  know  of  sucli  intent,  then 
the  plaintiffs  are  entitled  to  recover  and  are  the  owners  of 
the  property,  unless  the  conveyance  and  transfer  of  the 
property  was  made,  in  whole  or  any  part  thereof,  as  a 
security. 

'*  If  the  conveyance  and   transfer   of  the  property  was 
made,  in  whole  or  in  part,  as  a  security,  then   the  same  is 
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void  and  fraudulent  as  to  creditorfl,  and   the  plaintiffs  are 
not  the  owners  of  and   are   not  entitled   to  recover   the 


BaiTie." 


There  was  a  verdict  for  the  plaintiffs;  prayer  for  judg- 
ment by  the  plaintiffs;  motion  for  new  trial  by  the  defend- 
ant for  refusal  by  his  Honor  to  give  defendant's  fifth  and 
seventh  special  instructions,  and  for  error  in  excluding  the 
proposed  evidence  of  witness  JSTewell  as  to  declarations  of 
insolvency  V)y  L.  F.  Ross.  Motion  denied,  and  judgment 
for  plaintiffs,  from  which  defendant  appealed. 

Mr.  J.  T.  Morehead,  for  plaintiff. 

Messrs.  Dillard  cfe  King^  R,  M.  Douglas  and  Shep- 
herd cfe  Bushee^  for  defendant  (appellant). 

FuRCHKs,  J. :  This  is  an  action  for  the  possession  of  per- 
sonal property,  and  comes  to  this  Court  on  the  appeal  of 
defendant.  Plaintiffs  claimed  title  under  a  bill  of  sale 
bearing  date  August  15,  1893,  which  defendant  alleged  was 
fraudulent,  as  to  creditors  under  whom  he  claimed,  being 
intended  to  hinder  and  delay  the  creditors  of  L.  F.  Ross 
from  collecting  their  debts.  And  further,  that  this  trans- 
action l)etween  L.  F.  Ross  and  the  plaintiffs  was  not  an 
absolute  sale,  but  in  fact  an  assignment  to  secure  plaintiffs 
as  his  sureties,  and  was,  therefore,  a  fraud  on  the  registra- 
tion law,  and  void  on  that  account. 

It  is  not  contended  by  the  defendant  that  the  bill  of 
sale  contains  such  evidence  of  fraud  on  its  face  that  it  was 
the  dutv  of  the  court  to  declare  it  void,  as  a  matter  of  law. 
Nor  is  it  contended  that  sufficient  appears  on  its  face  to 
create  a  presumption  of  fraud,  which  must  be  rebutted  by 
the  plaintiffs.  Cheatham  v.  HawhinSy  76  N.  C,  335  ;  S.  C, 
SON.  C,  161  ;  Booth  v.  Carstarphen,  107  N.  C,  395  ;  Cowan 
V.  Phillips^   at    this    Term.     This    being    so,   it  devolved 
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on  the  defendant  to  establish  the  fraud.  And  this  was  a 
question  of  fact  for  the  jury,  and  the  jury  has  passed  upon 
it,  and  found  there  was  no  fraud.  This  ends  the  case, 
unless  this  finding  was  based  upon  improper  evidence,  or 
erroneous  instructions  from  the  court. 

There  is  but  one  exception  to  evidence  assigned  as  error, 
and  that  is  that  the  defendant  was  not  allowed  to  prove 
that  "  Ross  told  witness  (Newell)  that  he  was  insolvent." 
This  exception  was  virtually  abandoned  on  the  argument, 
and  it  was  admitted  on  the  trial  that  he  was  insolvent. 
So  we  see  no  ground  upon  which  it  should  be  sustained. 

The  defendant's  only  other  exception  is  that  the  court 
declined  to  give  his  5th  and  7th  prayers  for  instruction, 
which  are  as  follows : 

''  5.  If  the  jury  shall  find  as  a  fact  that  the  plaintiffs  and 
L.  F.  Ross  agreed  upon  the  sum  of  $4,000  as  the  consider- 
ation for  the  transfer  of  the  buggies,  carts,  wagons  and 
harness,  and  that  subsequently  other  property,  mules  and 
wagons  and  harness,  and  hosiery  mill  stock  and  notes, 
were  inserted  in  the  bill  of  sale  without  change  of  con- 
sideration, such  insertion  of  property  being  without  con- 
sideration was  fraudulent,  and  hence  the  plaintiff  would 
not  be  entitled  to  recover." 

"  7.  The  plaintiffs  having  testitied  that  the  hosiery  mill 
stock  was  inserted  in  the  bill  of  sale  as  a  security,  the  same 
was  fraudulent,  and  the  jury  will  answer  the  first  issue 
'  No'." 

This  case  discloses  the  fact  that  the  plaintiffs,  Ferree 
and  R.  R.  Ross,  were  the  sureties  of  L.  F.  Ross  for  consid- 
erable amounts,  over  and  above  $4,000.  the  estimated  value 
of  the  property  L.  F.  Ross  at  first  agreed  to  sell  them; 
that  he  afterwards  agreed  with  the  plaintiffs  that,  if  they 
would  agree  to  pay  other  delfts  for  which  they  were  his 
sureties,  and  to  assume  a  liability  of  his  to  one  Gwynn,  he 
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would  sell  them  other  property,  which  was  then  inserted 
in  the  bill  of  sale.  The  evidence  in  the  case  tends  to 
establish  this  state  of  facts,  and  in  our  opinion  justified 
the  court  in  declining  to  give  the  defendant's  fifth  prayer. 

We  fail  to  find  that  the  seventh  prayer  is  sustained  in 
fact.  There  mav  be  sufficient  evidence  for  the  defendant 
to  argue  that  the  hosiery  mill  stock  was  inserted  as  a  secu- 
rity. But  we  do  not  find  that  the  plaintifl^s  testified  that 
it  was.  This  being  so,  the  defendant's  exception  to  the 
court's  refusing  to  give  this  prayer  must  fail. 

Whatever  might  be  our  opinion  if  we  were  sitting  as 
a  jury,  we  find  no  error  of  law  committed  by  the  court 
on  the  trial.  The  defendant's  prayers  for  instruction, 
and  the  judge's  charge,  (which  the  reporter  will  set  out 
in  full,)  show  that  the  defendant  has  no  cause  to  com- 
plain of  the  court  in  this  trial.  Failing  to  find  error, 
the'  judgment  isj^affirmed. 

AflSrmed. 
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JOHN    WYCHE,    et    al.    v.    W.    E.    ROSS,    Administrator   of 

CHARLES  ROSS. 


t/udgment  hy  Default — Motion  to  Set  Aside — Discretion  of 
Judge — Covenant  of  Quiet  Enjoyment — Damages. 

1.  The  setting  aside  a  judgment  by  default  is  a  matter  of  discre- 

tion with  the  judge  below  and  is  not  reviewable  unless  it 
clearly  appears  that  such  discretion  has  been  abused. 

2.  Where  there  are  successive  administrations  on  an  estate,  tbey 

are  in  law  one  and  the  same,  and  the  successor  of  an  admin- 
istrator who  has  been  removed  is  not  entitled,  as  a  matter 
of  right,  to  have  set  aside  a  judgment  rendered  against  his 
predecessor  by  default. 

3.  It  was  not  an  abuse  of  discretion  in  the  judge  below  to  refuse  to 

set  aside  a  judgment  by  default  against  a  former  adminis- 
trator in  order  to  permit  an  administrator  de  bonis  non  to 
plead  the  Statute  of  Limitations  or  other  technical  defense, 
such  pleas  not  being  meritorious. 

4.  In  an  action  on  a  covenant  for  quiet  enjoyment  it  was  not  error 

to  refuse  to  allow  the  defendant  credit  for  rents  where  plaint- 
ifT  does  not  claim  interest  on  the  price  paid  for  the  land. 

Civil  action,  tried  before  Coble,  e/.,  anda  jury,  at  April 
Term,  1896,  of  Gkanville  Superior  Court.  From  a  judg- 
ment for  the  plaintiff  the  defendant  appealed.  The  facts 
appear  in  the  opinion  of  Associate  Justice  Furches. 

Messrs.   Winston j  Fuller  da  Biggs ,  for  plaintiff. 
Mr,  T,  T.  HickSy  for  defendant  (appellant). 

Furches,  J.:  In  1885  the  plaintiflF,  Wyche,  bought  a 
tract  of  land  from  Charles  Ross,  for  which  he  paid  $500, 
and  Ross  conveyed  to  him  by  deed  with  a  covenant  of 
warranty  of  quiet  enjoyment.  In  1895,  one  Davis  and 
others  recovered  said  land  of  the  plaintiff  Wyche  upon  a 
title  paramount  to  that  of  the  grantor,  Charles  Ross;  but 
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by  a  compromise  the  land  was  sold  bj  a  commissioner 
ander  order  of  court,  and  was  bought  by  the  plaintiff 
Marsh  at  the  price  of  $576,  and  this  sale  was  reported  to 
the  court  and  confirmed.  By  the  terms  of  the  compro- 
mise the  plaintiff  Wyche  was  to  get  one-fourth  of  the  price 
the  land  brought  at  said  sale.  After  this  judgment  and 
sale  the  plaintiff  commenced  this  action  against  Amanda 
Ro&8,  the  administratrix  c.  t.  a.  of  Charles  Ross,  the 
grantor,  he  having  died  before  the  commencement  of  this 
action.  At  the  return  term  of  this  action  the  defendant 
entered  no  appearance,  and  judgment  was  taken  against 
her  by  plaintiff,  and  a  writ  of  inquiry  as  to  the  amount  of 
damages  ordered.  Between  that  term  of  the  court  and 
the  next,  the  defendant  W.  E.  Ross  procured  the  remo%'al 
of  the  said  Amanda,  and  he  was  appointed  the  administrator 
d,  b,  n.,  e.  t.  a.,  of  the  said  Charles  Ross,  and  at  this  term 
of  the  court  filed  an  aflidavit  asking  the  court  to  allow  him 
to  be  made  a  party  defendant,  to  set  aside  the  judgment 
by  default,  and  allow  him  to  file  an  answer  and  defend  the 
action.  The  court  allow^ed  this  motion  to  the  extent  of 
making  the  defendant  Charles  a  party  defendant  in  the 
place  and  stead  of  the  said  Amanda,  who  had  been 
removed,  and  allowed  him  to  file  his  answer  and  to  make 
any  defense  he  could  as  to  the  measure  of  damages,  but 
refnsed  to  set  aside  the  judgment  by  default  theretofore 
rendered.  To  this  ruling,  refusing  to  set  aside  the 
judgment  taken  by  default,  the  defendant  complains  and 
excepts;  and  this  was  the  principal  question  discussed 
before  this  Court. 

We  are  unable  to  see  that  we  can  correct  the  mistake  of 
the  court  in  refusing  this  motion,  if  any  has  been  made, 
and  we  do  not  say  that  there  has  been.  This  motion 
involved  a  discretionary  power  of  the  court  below,  which 
this  Court  will  not  review  unless  it  clearly  appears  that 
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there  has  been  an  abuse  of  discretion  in  the  matter 
appealed  from.  Freeman  on  Judgments,  Section  541, 
(3rd  Ed.) ;  Bank  v.  Foote,  77  N.  C,  131. 

With  the  view  of  ascertaining  this  fact,  whether  there 
has  been  such  abuse  of  discretion,  in  the  court's  refusing 
the  defendant's  motion  to  set  aside  the  judgment,  we  have 
carefully  examined  the  whole  case,  and  fail  to  find  that 
there  has  been. 

The  two  administrations  of  Amanda  and  of  the  defend- 
ant, W.  E.  Ross,  are  in  law  one  administration.  And  we 
find  that  Amanda  was  legally  served  with  process,  and 
failed  to  appear  and  defend  the  action.  And  though  it 
is  alleged  in  defendant's  affidavit  that  Amanda  is  not 
friendly  towards  defendant,  and  is  friendly  with  plaint- 
ifl*,  and  failed  to  defend  on  that  account,  the  conrt 
fails  to  find  this  to  be  the  fact,  there  being  no  other 
evidence  to  sustaui  this  charge.  We  find  that  the  defend- 
ant and  the  other  heirs-at-law  of  Charles  Ross,  the  grantor, 
were  notified  of  the  action  of  Davis  and  others  against  the 
plaintiff"  for  possession,  and  asked  to  come  in  and  assist  in 
defending  that  action,  which  they  declined  to  do.  We 
find  from  the  facts  stated,  and  not  denied,  that  Charles 
Ross,  the  ancestor  of  the  defendant,  and  his  testator  only 
had  an  estate  in  the  laud  j^^r  auter  vie^  for  the  life  of  Mrs. 
Eliza  Quarles,  which  had  terminated  before  the  Davis 
suit  was  commenced  ;  that  one  of  the  defenses  set  up 
by  the  defendant  in  his  answer  (which  the  jndge  did  not 
allow  to  be  filed)  was  the  Statute  of  Limitations.  But 
this  plea  is  not  generally  considered  a  meritorious  defease, 
or  one  that  is  calculated  to  move  the  court  to  act  in  a 
matter  of  discretion.  But  as  we  consider  this  warranty  to 
be  one  of  quiet  enjoyment,  in   our  opinion   it  could    not 
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have  availed  the  defendant  if  it  had  been  pleaded  in  apt 
time;  and  when  the  defendant,  ae  a  matter  of  right,  could 
have  pleaded  it. 

Another  ground  of  defense  set  up  in  this  answer  is  that 
there  had  been  no  actual  ouster  of  the  plaintiif  at  the  time 
this  action  was  commenced.  The  plaintiff  says  th^re  was 
what  is  equivalent  to  an  actual  ouster  ;  that  there  had  been 
a  recovery  of  the  land,  a  sale  ordered  by  the  court,  and  a 
sale  made  under  said  order,  and  cite  Mizzell  v.  Ruffin^  118 
N.  C,  69,  and  other  cases  in  support  of  this  contention. 
But  whether,  if  this  had  beeii  pleaded  as  a  defense  when 
the  defendant  had  the  legal  right  to  plead  it,  we  do  not 
feel  called  upon  to  decide.  For  if  we  were  to  admit  that 
it  would  defeat  the  plaintiff  's  action,  it  would  only  be  for 
technical  reasons,  not  in  the  least  affecting  the  merits  of 
the  case,  and  like  the  Statute  of  Limitations  not  likely  to 
induce  the  court,  as  a  matter  of  discretion,  to  set  aside  a 
judgment  regularly  granted  in  order  that  it  might  be 
pleaded.  If  parties  wish  to  avail  themselves  of  such 
defenses,  they  must  put  them  in  when  they  have  the  right 
to  do  so.  Having  fully  considered  the  whole  case  upon 
the  motion  to  set  aside  the  judgment,  we  see  no  error  in 
the  action  of  the  court  below,  certainly  nothing  we  can 
review  and  correct  if  there  has  been  a  mistake. 

Having  disposed  of  the  motion  to  set  aside  the  judg- 
ment, we  are  called  upon  to  consider  another  matter  of 
which  the  defendant  complains,  and  to  which  he  excepted. 
On  the  trial  the  defendant  was  allowed  the  benefit  of  one- 
fonrth  of  the  price  for  which  the  land  sold,  under  the  order 
of  the  court,  which  the  plaintiff  was  to  have  under  the 
terms  of  the  order  of  sale,  amounting  to  $135.70.  But  as 
the  plaintiff  claimed  no  interest  on  the  money  paid,  the 
court  did  not  allow  the  defendant   to  claim   rents  for  the 

two  or  two  and  a  half  years  that  plaintiff  had  been  in  pos- 
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session,  since  the  death  of  the  life  tenant,  whose  interest 
the  defendant's  ancestor  had  conveyed  to  the  plaintiff.  If 
the  defendant  had  been  allowed  to  do  this,  according  to 
the  evidence  the  rent  would  have  only  amounted  to  a  few 
dollars  more  than  the  interest.  But  it  seems  to  us  that 
the  action  of  the  court  in  this  respect  is  sustained  by 
McCoy  V.  Alexander^  1  Hawks,  417  ;  Williams  v.  Beaman^ 
2  Dev.,  483,  and  other  cases  that  might  be  cited.  And 
upon  a  review  of  the  whole  case  it  seems  to  us  that  the 
defendant  has  had  the  opportunity  to  present  whatever 
defense  he  had,  upon  the  merits  of  the  case,  and  that  sub- 
stantial justice  has  been  done  according  to  law,  and  that 
the  judgment  must  be  affirmed. 

Affirmed. 


W.  A.  FOUSHEE,  et  al.  v.  D.  G.  BECKWITH,  et  al. 

Practice — Referee* 8  Report — Failure  to  Find  Facts, 

1.  This  Court  cannot  make  a  finding  of  facts,  and  when  a  referee^s 

report,  containing  a  large  volume  of  evidential  facts  but 
without  a  single  finding  of  fact  either  by  him  as  referee 
or  by  the  judge  below,  comes  to  this  Court  it  wiU  be 
remanded  in  order  that  the  facts  may  be  found. 

2.  It  was  the  duty  of  the  judge  below  when  the  report  of  the 

referee  came  before  him  in  such  shape  to  remand  the  case  to 
the  referee  for  the  findings  of  fact. 

Special  proceeding,  pending  before  the  Clerk  of  the 
Superior  Court  of  Chatham  County,  and  heard  before  Gror 
ham^  e/.,  at  Chamher^^  in  Oxford,  on  June  23,  1896,  on 
exceptions  to  the  report  of  the  Clerk  as  referee.  From  a 
judgment  overruling  the  exceptions  the  plaintiffs  appealed. 
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JHeshTS.  Womack  %6  Hayes^  for  plaintiffs  (appellants). 
Mr,  H,  A.  London^  for  defendants. 

FuRCHES,  J.:  This  case  comes  to  lis  "  in  such  questiona- 
ble shape  "  that  we  have  to  return  it  without  deciding  any 
of  the  questions  intended  to  be  presented. 

A  very  large  volume  of  evidence  is  sent  to  us,  accom- 
panied by  a  report  of  the  clerk,  acting  as  referee,  in  which 
he  finds  several  evidential  facts,  but  without  finding  a  sin- 
gle fact  as  a  conclusion  arising  from  the  evidence. 

Neither  did  his  Honor  below  find  any  facts  ;  nor  do  we 
say  that  it  was  his  duty  to  do  so,  as  they  had  not  been 
found  by  the  referee.  Had  this  been  done  it  would  have 
been  his  duty  to  review  the  findings  of  the  referee  upon 
such  matters  as  were  pointed  out  to  him  by  proper  excep- 
tions, and  to  make  such  findings  as  he  deemed  proper  ; 
and  if  the  facts  had  been  first  found  by  the  referee,  and 
the  judge  had  made  no  findings,  the  law  would  have  pre- 
SDmed  that  he  had  adopted  the  findings  of  the  referee. 
McEicen  v.  LocJieim^  115  N.  C,  348  ;  Hunter  v.  Kelly^  92 
N.  C,  285 ;  Barbee  v.  Oreen,  92  N.  C,  471. 

If  the  facts  had  been  found  by  the  judge,  or  found  by 
the  referee  and  the  judge  had  adopted  such  finding  in 
express  terms,  or  by  presumption  of  the  law,  this  Court 
would  have  been  bound  by  such  findings.  This  Court 
cannot  find  the  facts  (^Hunter  v.  Kelly ^  supra)^  and  it  was 
a  useless  expense  to  send  this  mass  of  testimony  to  us. 
All  that  it  was  necessary  to  send  to  this  Court  was  what 
was  sufiicient  to  present  the  exceptions  taken  to  the  evi- 
dence; and  these  questions,  like  the  others  intended  to  be 
presented,  should  have  been  passed  upon  by  the  referee 
and  then  by  the  judge  before  they  came  to  this  Court. 

The  judge  below  should  have  remanded  the  case  to  the 
referee,  that  he  might   review  and  find  the  facts.     And  as 
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he  failed  to  do  this  we  must  do  so.  Lanning  v.  Comniis- 
sionerSy  106  N.  C,  505.  There  is  error  in  the  court's  not 
remanding  the  case  to  the  referee  to  find  the  facts,  and  it 
is  now  so  ordered  by  this  Court. 

Error.     Ren^anded. 


O.  8.  CAUSEY  V.  EMPIRE  PLAID  MILLS. 


Fixtures — Evidence, 


1.  The  question  as  to  when  personal  property  becomes  a  fixture  by 

reason  of  being  attached  to  realty  depends,  as  a  general  rule, 
upon  the  relations,  agreement  or  intention  of  the  parties 
interested  at  the  time  of  the  transaction,  and  sometimes  upon 
the  rights  of  others  who  become  interested  therein  ;  hence 

2.  In  the  trial  of  an  action  to  recover  a  machine  claimed  by  the 

plaintiff  and  attached  to  a  mill  which  defendant  had  bought, 
it  was  competent  for  plaintiff  to  prove  that  the  machine  wm 
placed  in  the  mill  for  temporary  use,  to  be  sold  or  removed 
by  plaintiff  as  it  proved  to  be  satisfactory  or  not. 

Civil  action,  tried  before  Boykin^  e/.,  and  a  jury,  at 
July  Special  Term,  1896,  of  Guilford  Superior  Court. 
The  action  was  for  the  recovery  of  an  "  inspecting 
machine"  and  damages  for  its  detention  by  the  defendant 
corporation,  the  successor  of  a  corporation  of  the  same 
name,  with  \vhich  plaintiff  claimed  to  have  left  the  machine 
with  a  view  to  selling  it.  The  defendant  claimed  that  the 
machine  was  a  fixture  and  passed  with  th^  property  bought 
by  defendant  at  a  sale  of  the  former  corporation's  effects. 
Plaintiff  alleged  that  the  defendant  had  notice  of  his  claim 
that  it  was  personal  property  and   belonged   to   him.     On 
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the  trial  the  plaintiff  offered  to  prove  that  the  machine 
was  put  in  the  mills  tor  temporary  use,  with  a  view  to 
sell  it  to  the  company,  if  Batisfactory,  and  if  not  to 
remove  it  at  his  pleasure.  The  evidence  was  excluded 
on  defendant's  objection,  and  plaintiff  appealed. 

Messrs,  L,  M,  Scott  and   Shaw  cfe  Scales^   for  plaintiff 
(appellant). 
Messrs.   Winston  &  Fuller^  for  defendant. 

Faircloth,  C.  J.  :  We  were  favored  with  an  argument, 
whether  the  '*  inspecting  machine  "  became  a  fixture  to 
the  Plaid  Mills  building.  The  question,  when  personal 
property  becomes  a  fixture  by  reason  of  its  connection  or 
attachment  to  realty  arises  under  varying  circumstances, 
and  as  a  general  rule  depends  upon  the  relation  and 
agreement  or  intention  of  the  parties  at  the  time  of  the 
trangaction,  and  sometimes  the  rights  of  others  becoming 
interested  affect  the  solution  of  the  question.  Some  of 
these  relations  were  pointed  out  in  Overman  v.  Sasser,  107 
N.  C,  432.  But  we  are  met  with  a  question  of  evidence, 
and  the  ruling  of  the  court  entitles  the  plaintiff  to  a  new 
trial 

The  plaintiff  offered  to  prove  "  that  the  machine  was  put 
in  the  mill  for  temporary  use,  with  a  view  to  sell  the  same 
to  the  company  if  they  should  be  pleased  with  it,  and  if 
not  to  be  removed  at  his  pleasure."  This  offer  was  excluded 
bj  the  court,  and  the  defendant  excepted. 

This  proposition  embraced  the  agreement,  if  there  was 
any.  and  the  intention  of  the  parties,  and  is  a  material 
fact  in  the  transaction.  Such  evidence  has  been  held 
competent.  Fooie  v.  Gooch,  96  N.  C,  265;  Freeman  \\ 
Leonard,  99  N.  C,  274.  We  think  it  better  to  let  this 
case  go  back  and  be  further  investigated,  when  all  compe- 
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tent  evidence  will  be  admitted,  when  the  true  relations 
of  the  parties  and  circumstances  may  be  made  to  appear, 
than  to  mark  out  any  principle  governing  the  case  in  its 
present  aspects. 

Error. 


V.  BALLARD,  Trustee   v.    TRAVELERS'    INSURANCE  COM- 
PANY. 

Contract^  Construction  of. 


L.,  a  former  agent  of  defendant,   who  had  quit  its  employment 
with   his  accounts    unadjusted,   went  to  Hartford,   Conn., 
defendant's  place  of  business,  in  consequence  of  a  telegram 
requesting  him  to  come  to  adjust  accounts,  and  oflferingto 
pay  his  expenses.    On  arrival  L.  demanded  that  a  proposition 
of  settlement  should  be  sent  to  his  hotel ;  this  the  defendant 
declined,  as  all  the  books,  correspondence,  &c.,  relating  to 
L's  accounts  were  at  its  oflBce,  to  which  he  was  requested  to 
come,   and  in  default  of  I/s  compliance  with  the  request, 
defendant  refused  to  pay  his  expenses.  L.  thereupon  returned 
home  ;  Held,  in  an  action  by  the  assignee  of  L.,  that  defend- 
ant was  not  liable  for  the  expenses  of  L's  trip,  the  reasonable 
construction  of  the  telegram  being  that  the  expenses  of  the 
trip  would  be  paid  by  defendant  if  L.,  on  his  arrival,  should, 
in  a  business-like  manner,  meet  the  defendant  at  its  oflBce  in 
Hartford,   and  in  a  business-like  way  discuss  the  matters 
between  them. 

Civil  action,  heard  on  appeal  from  a  judgment  of  a 
Justice  of  the  Peace,  before  Coble,  J.,  at  March  Term, 
1896,  of  Durham  Superior  Court.  After  all  the  evidence 
was  in,  it  was  agreed  that  a  jury  trial  should  be  waived, 
and  that  the  court  might  find  the  issues  of  facts  and  con- 
clusions of  law. 
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The  court  found  the  following  facts : 

"1.  That  one  of  the  plaintiffs,  J.  R.  Lindsay,  had  been 
in  the  employ  of  the  defendant  Company.  That  the  said 
Lindsay  went  out  of  the  employ  of  the  defendant  Company 
flome  time  in  June  or  May,  1895. 

"2.  That  the  said  J.  R.  Lindsay  received  the  following 
telegram : 

''Hartford,  Conn.,  August  26th,  1895. 
"  To  J.  R.  Lindsay : 
'*  Better  come  here  any  day  this  week. 

"  RODNEY  DENNIS,  Sec'y." 

"3.  That  the  said  Lindsay  replied  in  the  following  tele- 
gram : 

"  YoRKViLLE,  S.  C,  8,  26,  1895. 

"  To  Rodney  Dennis^  Secty.^  Hartford^  Conn. : 

"I  do  not  feel  justified  in  coming  to  Hartford  at  my  own 
expense.  The  whole  subject  could  be  so  much  better  dis- 
cussed here,  and  I  request  that  you  send  a  representative 
here.  Please  arrange  an  interview  without  delay.    Answer. 

"  (Signed.)     J.  R.  LINDSAY.'^ 

"4.  That  the  said  Lindsay  received  the  following  tele- 
gram, dated  at  Hartford,  Aug.  27,  1895  : 

"You  may  come  to  Hartford  at  Company's  expense. 

''  RODNEY  DENNIS,  Sec'y." 

"5.  That  the  said  Lindsay,  in  consequence  of  receiving 
the  last  telegram,  went  to  Hartford,  Conn. 

"6.  That  Rodney  Dennis  was  Secretary  of  the  defend- 
ant Company. 

"7.  That  his    expenses    were    ^91.40,    which    has   not 
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been  repaid  to  him.  That  he  demanded  $91.40  from  the 
Company.  That  while  in  Hartford,  Conn.,  the  said  Lind- 
say received  the  following  letter:"  (Letter  is  set  out  in 
the  opinion.) 


''  11.  That  the  assignment  to  Ballard  was  made  for  the 
purpose  of  bringing  suit  in  this  State.  It  was  made  in 
good  faith." 

The  court's  conclusion  of  law  and  judgment  was  as  fol- 
lows : 

"  That  the  defendant,  The  Traveler's  Insurance  Com- 
pany, is  indebted  to  the  plaintiff  in  the  snm  of  $91.40." 

''  To  this  conclusion  of  law  the  defendant  excepted,  and 
appealed  therefrom  to  the  Supreme  Court,  gave  due  notice, 
&c.,  and  assigned  as  error  : 

*'  (a.)  That  the  court's  finding  of  fact  shows  the  object  of 
the  plaintiff  Lindsay's  trip  to  Hartford,  Conn.,  was  to 
adjust  matters  of  controversy  between  him  and  the  defend- 
ant Company,  and  that  such  purpose  was  the  consideration 
of  the  promise  to  pay  expenses  in  the  telegram  marked 
exhibit  '  A  ',  and  when  J.  R.  Lindsay  refused  to  confer 
with  the  officers  of  the  defendant,  as  defendant  contends, 
shown  in  the  letter  of  September  4,  1895,  he  lost  his 
right  to  demand  payment  of  his  expenses. 

*'  (b.)  That  upon  all  the  facts  found  by  the  court,  the 
conclusion  of  law  is  erroneous,  because  the  most  favorable 
view  to  the  plaintiff  Lindsay  does  not  entitle  him  to 
recover  against  the  defendant. 


?9 


Messrs,   Winston  <j&  Fuller^  for  plaintiff. 

Messrs  Boone  cfe  Bryant^  for  defendant  (appellant). 

Montgomery,  J. :  The  plaintiff  owned  the  claim    upon 
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wiiicli  \hv  action  was  biontrlit,  as  asssitrnee  of  J.  R.  Lind. 
BHV,  Mho  had  been  an  agent  of  the  defendant  Company. 
The  assignor  claimed  that  he  went  to  Hartford,  Conn., 
after  he  had  ceased  to  be  agent,  at  the  request  of  the 
defeudant,  and  that  it  agreed  and  promised  to  pay  him  the 
expenses  of  his  trip,  $90.  Lindsay  left  the  employment 
of  the  defendant  in  May  or  June,  1895,  with  matters  con- 
nected with  the  agency  unsettled.  In  August,  the  defend- 
ant from  Hartford  telegraphed  to  Lindsay  in  Yorkville, 
S.  C,  that  he  might  come  on  to  Hartford,  where  the 
defendant  did  its  insurance  business,  at  its  expense,  Lind- 
say, upon  receiving  the  telegram,  and  in  consequence  of  it, 
went  to  Hartford,  and  after  his  arrival  received  from 
defendant   Company  a  letter  as  follows : 

"  Hartforo,  Conn.,  September  4,  1895. 

'*/.  R.  Lindsay^  Esq. ^  the  lleuUein,  Hartford j  Conn,  : 

''Dear  Sir: — You  were  invited  by  letter  of  August 
27th  to  come  to  this  office  for  the  purpose  of  adjusting 
your  account.  Having  before  us  all  the  records,  corre- 
spondence and  papers  affecting  I  he  same  we  cannot  do 
this  business  at  your  hotel.  The  first  thing  to  do  is  to 
adjust  the  account.  When  that  is  (ione,  the  bill  for  your 
expenses  here  will  be  paid,  or  credited  to  your  account,  as 
the  case  may  be.  Your  proposition  for  a  lump  settlement, 
regardless  of  the  accounts,  was  declinec'.  You  then  asked 
for  a  counter  proposition,  which  I  said  I  would  make  to- 
day, after  going  over  the  accounts,  and  ascertaining  the 
facts.  1  have  been  at  work  all  the  njorning  to  that  end. 
Now  yon  ask  that  a  proposition  be  sent  to  your  rooms  at 
yonr  hotel.  This  I  decline  to  do,  and,  further  decline  to 
payyour  expensesin  cominghere,  unless  the  purpose  of  your 
visit  can  be  accomplished.  Y'ou  brought  with  you  no 
statement    of    your  account  showing    the    disbursements 
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made  by  yon  of  moneys  advanced,  and  no  statement  of  your 
^msine6S  showing  any  balance  due  3'ou  b^^  this  Company 
MS  yon  claim.  Your  varions  reports  have  to  be  examined 
and  agreed  upon  before  any  final  settlement  can  be  agreed 
upon.     This  is  the  first  thing  in  order. 

**  Yours  truly, 

*'  J.  G.  Batterson,  President.'' 

After  the  plaintift^'s  assignor,  Lindsay,  received  the  letter 
he  made  no  answer,  and  nothing  further  was  done.  His 
Honor  by  consent  of  parties  found  the  facts,  and  upon 
them  held  that  the  defendant  was  liable  and  gave  judg- 
ment for  the  plain tiflf  assignee.  In  this  we  think  there 
was  error. 

We  are  of  the  opinion  that  the  reasonable  construction 
of  the  meaning  of  the  telegram  is  that  the  exj>ense6  ot 
Lindsay's  trip  to  Hartford  would  l)e  paid  if  upon  his  arri- 
val he  should,  at  a  proper  place  in  the  city  and  at  a  ])ropeT 
time  and  in  the  usual  business  way,  discuss  the  subject- 
matter  of  business  interests  to  both.  The  unanswered  let- 
ter of  the  defendant  shows  what  the  nature  of  the  business 
was,  and  the  law  implied  an  agreement  on  the  part  of 
Lindsay  that  he  would,  upon  his  arrival  at  Hartford,  in  a 
business-like  manner,  meet  the  defendant  at  its  place  of 
business  and  discuss  the  matters  between  them.  The  tele- 
gram could  not  be  construed,  when  taken  in  conne<-tion 
with  the  unanswered  letter,  to  mean  that  Lindsay  should 
come  to  Hartford,  leave  without  a  reasonable  effort  to 
adjust  the  matters  between  them,  and  then  make  the 
defendant  Company  pay  the  expenses  of  his  trip. 

We  think,  upon  the  facts  found  by  his  Honor,  that   the 
plaintiflT  was  not  entitled  to  recover. 

Reversed. 
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V.  BALLARD,  Assignee  of  J.  R.  LINDSAY,  and  J.  R.  LINDSAY, 
V.  THE  TRAVELLERS  INSURANCE  COMPANY,  of  Hart- 
ford, Conn.  ' 

Contract — Insurance  Agent — Power  Coupled  with  Inter- 
est— Revocation — Commissions  on  Renewal  Premiums. 

1.  Where  a  contract  between  an  insurance  company  and  an  agent 
provided  that  the  latter  should  retain  for  his  services  45  per 
cent,  on  first  annual  premiums  on  policies  sold  by  him,  and 
6  per  cent,  on  renewals,  and  that  the  contract  might  be  ter- 
minated at  the  option  of  either  party  on  80  days^  notice, 
and  the  company  accompanied  tlie  contract  with  a  letter, 
which  was  to  be  taken  as  a  part  of  the  agreement,  in  which 
it  agreed  to  advance  to  the  agent  $600  monthly  with  which 
to  establish  agencies  and  introduce  the  business,  such 
advances  to  be  repaid  out  of  the  proceeds  of  the  agency  as 
fast  as  possible,  and  in  the  meanwhile  to  be  secured  or  evi- 
denced by  the  agent^s  demand  notes,  upon  which  the  agent^s 
payments  should  be  endorsed  when  made,  and  the  interest 
to   be  adjusted  at  the  end  of  the  year  or  upon  the  earlier 

discontinuance  of  the  contract ;   ^^^J4n  *^nt  th<4  oontract,  as 

affected  by  the  letter  accompanying  if,  HiH  nnt  r>onffr  W*?T\ 
the  amenta  pnwftr  <»nnplpfl  with  Rn  intPrfpt  SO  as  to  pre^^*""^ 
the  company  from  terminating  f^p  nnntract  pn  therenuired 
notice.  The  agent  had  it  in  his  power  to  protect  himself 
against  assignment  of  the  notes  by  making  it  appear  on 
their  face  that  they  were  payable  out  of  the  profits  of  the 
agency. 

2.  Where  an  agent  of  an  insurance  company  is  allowed  by  the 
contract,  as  part  of  his  compensatiou,  a  certain  percentage 
of  renewal  premiums,  his  right  to  collect  and  retain  the 
same  ceases  with  the  termination  of  the  contract. 

8.  A  provision  in  a  contract  between  an  insurance  company  and 
its  agent  to  the  effect  that,  if  the  agent  shall  fail  to  do  cer- 
tain things  required  of  him  under  the  contract,  he  shall 
forfeit  his  rights  and  not  then  be  entitled  to  commissions 
on  renewals  maturing  after  the  agency  has  ceased,  will  not, 
in  the  absence  of  a  positive  provision  that  he  shall  be  enti- 
tled to  them  if  he  carries  out  the  stipulations,  be  allowed  to 
affect  the  general  rule  of  law  that  such  an  agent,  when  his 
agency  has  been  revoked  under  a  power  given  to  the  prin- 
cipal, will  not  be  allowed  commissions  on  renewals  maturing 
aftef  the  agency  had  ceased. 
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Civil  action,  tried  before  Cohle^  •/.,  at  March  Term, 
1896,  of  Durham  Superior  Court.  A  jury  trial  was  waived, 
and  his  Honor,  upon  the  facts  found,  gave  judgment  for 
the  plaintiff,  and  the  defendant  appealed.  The  essential 
facts  are  stated  in  the  opinion  of  Associate  Justice  Mont- 
gomery. 


Messrs.    Winston  (&  Fuller^  for  plaintiif. 

Messrs.  Boone  &  Bryant^  for  defendant  (appellant). 

Montgomery,  J.  :  The  contract    between    the   plain^ifiPs 
assignor,  J.  R.  Lindsay,  and  the  defendant  Company,  which 
M^as  in  all  respects  complied  with  by  Lindsay,  contained  a 
provision  to  the  eifect  that  it  might  be  terminated    at  the 
option  of  either  party  by  written  notice  to  the  other  party 
of  not  less  than  thirty  days.     Notice   under  that  provision 
was  given    by  the  defendant   to    Lindsay,  and  in  May  or 
June,  1895,  he  ceased  to  be  agent  of  the  defendant.     Cer- 
tain renewal  premiums  upon   policies  which    were    issued 
while  the  plaintiff's  assignor  was  the  agent  of  the  defend- 
ant, falling  due  after  his  agency  had  ceased,  and  having 
been    paid    by  the  policyholders  to    the  defendant,    the 
plaintiff  assignee  brought  this  action  to  recover  the  amount. 
He  claims  that  his  assignor  has  a   right  to  the  same  under 
that  part  of  the  contract  which  provides  for   his   retaining 
for  his  services  ''on  all  other  life  and   endowment  policies 
45  per  cent,  of  first  annual  premiums,  6  per  cent,  on  renew- 
als.''    The  defendants  resist  the  recovery    on  the  ground 
that  the  contract  was  terminated    in   May  or  June,   1895, 
and   that   with   the  termination   of  the  agency    Lindsay's 
right  to  receive  the  6  per  cent,  on   the   renewals  which  fell 
due  and  were  paid   after  the  agency   had   been   terminated 
ceased.     His  Honor   found   the   facts   and  gave  judgment 
for  the  plaintiff. 
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We  are  of  the  opinion  that  the  plaintiff  is  not  entitled 
to  recover.  It  was  admitted  by  the  counsel  of  the  plaint- 
iff, iD  his  argument  here,  that  if  the  contract  had  been 
the  nsnal  and  ordinary  one  between  insurance  companies 
and  their  agents,  it  might  be  revoked  at  the  option  of  the 
Company,  but  he  insisted  that  a  certain  letter  written  by 
the  defendants  to  Lindsay,  and  treated  as  a  part  of  the 
contract,  conferred  a  power  coupled  with  an  interest,  and 
therefore  was  irrevocable.     The  letter  is  as  follows  : 

"Hartford,  Conn.,  October  6,  1892. 
"/.  B.  Lindsay y  Greenshoro^  N,  O. 

*'  Dear  Sir  : — Enclosed  find  contract,  which  we  believe 
to  be  in  accordance  with  the  terms  agreed  upon  when  you 
were  here.  It  is  understood  that  we  are  to  advance  to  you, 
at  the  beginning  of  each  month,  $600,  the  same  to  be 
repaid  to  the  Company  out  of  the  profits  of  the  agency  as 
rapidly  as  possible.  Rather  than  incorporate  this  part  of 
our  agreement  in  the  contract,  our  attorney  advises  that 
we  take  your  '  demand  '  note  for  each  advance,  and  then 
indorse  upon  the  notes  your  payments,  adjusting  the  inter- 
est in  accordi^nce  with  an  understanding,  at  the  end  of  the 
year,  or  before  if  contract  is  discontinued,  you  to  pay 
interest  at  the  rate  of  6  per  cent.  This  letter  is  to  satisfy 
yon  that  we  intend  to  advance,  as  agreed  upon  when  you 
were  here.  It  is  also  understood  that  we  are  to  take  notes 
for  a  reasonable  portion  of  life  premiums,  and  that  tliey 
are  to  be  discounted  at  the  rate  of  6  per  cent.,  and  that  for 
insurance  paid  for  in  notes,  which  are  not  paid,  you  are  to 
pay  for  expired  time,  and  term  insurance  medical  exam- 
iners fees.     All  such  notes  are    to  be  endorsed  or  guaran- 
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teed  by  you.  No  notes  to  be  taken,  or  at  any  rate 
submitted  to  the  Company,  which  fall  due  on  and  after 
December  Ist  in  any  year. 

"  Yours  truly, 

"  RODNEY  DENNIS, 

"  Secretary.'' 

We  fail  to  see  how  this  letter  can  have  the  effect  to 
deprive  the  defendants  of  the  right  to  terminate  this  agency 
at  their  option  upon  giving  the  proper  notice  to  the  plaint- 
iflTs  assignor.  The  language  of  the  contract  is  :  "This  con- 
tract may  be  terminated  at  the  option  of  either  party  by 
written  notice  to  the  other  party  of  not  less  than  thirty 
days." 

The  letter  being   considered  a  part  of  the  contract,  and 
constred  in  its    most    natural    way,  simply    requires  the 
defendants,  as  long  as  the  contract  should  continue,  to  fur- 
nish a  certain  amount  of  money  every  month  to  the  plaint- 
iff that  he   might  introduce  and  extend  the  business  of  the 
Company  for  the  benefit  of  both.     It  is  true  that  the  Com- 
pany required  Lindsay   to  give  his    personal   note   for  the 
amounts    advanced    to  him  by  the  Company,  but  the  n^^ 
ictre  to  be  paid  out  of  the  profits  of  the  agency.     As  long  as 
thoi^e  notes  remain  in  the  hands  of  the  Company  their  col- 
lection cannot  be  enforced  against  Lindsay  personally — the 
agency  having  been  terminated  by  the  principal.     And  if 
the  Company  has  assigned  or  transferred  them  Lindsay  has 
no  one  to   blame   but    himself.     He  had  it  in  his  power  in 
the  beginning  to  see  to  it  that  the  money  advanced  to  him 
by  the  defendants    should    appear  in  the  face  of  the  notes 
as  payable  in  a  restricted  way. 

The  question,  "  a  power  coupled  with  an  interest,^'  is 
discussed  by  Chief  Justice  Smith,  who  delivered  the  opin- 
ion of  the  Court    in    the   case   of  Insurance   Company   v. 
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WilliamSj  91  N.  C,  69.     In  that  opinion  it  is  said,  "  What 
such  an   agency  is,   is  thus   explained   by   Chief  Justice 
Marshall    in    the    opinion    in    Sunt    v.    Honsmanier^  8 
Wheat.,  174:    'We   hold   it   to   be  clear  that  the  interest 
which  can  protect  a  power  after  the  death  of  a  person  who 
creates  it  mast  be  an  interest  in  the  thing  itself.     In  other 
words,  the  power  must  be  engrafted   on   an  estate  in   the 
thing.     A  power  coupled  with  an  interest  is  a  power  which 
accompanies  or  is  connected  with  an  interest.     The  power 
and  the  interest  are  united  in  the  same  person.     But  if  we 
are  to  understand  bv  the  word  interest  an  interest  in  that 
which  is  to  be  produced  by  the  exercise  of  the  power,  then 
they  are  never   united.'"     We  can  see  no  interest  which 
Lindsay  ever  had  under  his  contract  with   the  defendants 
except  an  interest  in  the  profits  of  the  agency  which  were  to 
he  produced  by  the  exercise  of  the  powers  given  the  agent 
OTider  the  contract.     These  profits  were  to  be  produced  by 
his   work    and    skill  and  industry,   aided  by   the   money 
advanced  to  him  from   time   to   time    by  the  Company  to 
enable  him  to  build  up  and  to  extend  his  businest*.     The 
case  of  Insurance  Co.  v.   Williams^  supra^  is  direct  author- 
ity, too,  for  the  proposition  that  in  cases  where  the  princi- 
pal has  a  right  to  revoke  the  agency,  and  does  so,  a  stipu- 
lation in  the   contract   that   the  agent  should   receive   as 
compensation    tweaty-five  per  cent,  commissions  on    first 
jear's  payments  and  five  per  cent,   on  renewals  does   not 
confer  a  permanent  right  upon  the  agent  to  collect  renew- 
als and  retain  the  five  per  cent,  commissions.     It  is  said  in 
that  case  that  "  such  a  contention  involves  the  assumption 
that  the  contract  confers  an  absolute  and  permanent  right 
to  proceed  with  renewals  when  the  original  insurance  was 
effected  through  the  eflbrts  of  the  defendant  when  he  can 
no  longer  act  as  agent  in  making  the  renewals.     Such   is 
not  the  fair  interpretation   of  the  terms  of  the  contract, 
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which  allows  the  specified  commissions  as  compenBation 
for  services  to  the  company  in  the  renewals,  and  neces- 
sarily ceases  when  the  services  cease."  We  have  not  been 
inadvertent  to  the  7th  Article  of  the  contract,  which  ia  in 
these  words  :  "  7.  That  if  he  neglects  to  make  report  or 
remittance,  as  provided  in  clause  two,  for  fifteen  days  after 
the  close  of  any  month,  or  after  any  request  as  contem- 
plated therein,  or  to  comply  with  any  of  the  stipulations 
herein,  he  shall  thereby  forfeit  all  rights  under  this  con- 
tract, and  all  commissions  on  premiums  payable  thereafter 
and  on  renewal  of  all  policies  written  hereunder." 

This  provision  of  the  contract  simply  declaring  that  if 
the  agent  (Lindsay)  should  fail  to  do  certain  things  required 
of  him  under  the  contract  he  should  forfeit  his  rights  and 
not  then  be  entitled  to  commissions  and  renewals  maturing 
after  the  agency  had  ceased,  in  the  absence  of  a  positive 
provision  to  the  efl'ect  that  he  should  be  entitled  to  thera 
if  he  carried  out  the  stipulations,  will  not  be  allowed  to 
aff'ect  the  general  rule  of  law  that  such  an  agent  when  hia 
agency  has  been  re\oked  under  a  power  given  to  the  prin- 
cipal, will  not  be  allowed  commissions  or  renewals  matur- 
ing after  the  agency  had  ceased. 

The   defendant's  exceptions   to  the  jurisdiction    of  the 
superior  court  were  abandoned  here.     There  was  error. 

New  Trial. 
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HENRY  BRYAN  v.  JOHN   BULLOCK. 

Partnership — Evidence^  Sufficiency  of  to  he  Submitted  to 

Jury. 

1.  To  entitle  evidence  to  be  Bubmitted  to  a  jury,  it  must  be  8uch 
as  would  justify  the  findin^i:  of  a  verdict  in  favor  of  the  party 
introducing  it. 

1  Where  in  the  trial  of  an  action  to  hold  defendant  liable  as  a 
partner  of  S.,  it  appeared  that  S.  was  engaged  in  buying 
timber  trees  from  divers  persons  and  converting  them  into 
cross-ties  and  selling  the  same  to  defendant,  as  he  had  done 
to  others ;  that  defendant  agreed  to  pay  and  did  pay  the 
vendors  of  the  trees,instead  of  paying  directly  to  S.,by  accept- 
ing the  latter's  drafts*  on  him,  the  sellers  being  protected  by 
retaining  title  until  the  cross-ties  were  paid  for  or  satisfac- 
tory assurances  of  payment  were  received  ;  Held,  that  the 
evidence  of  partnership  between  defendant  and  S.  was  too 
slight  to  be  submitted  to  the  jury. 

Civil  action,  begun  in  a  court  of  a  Justice  of  the  Peace, 
and  tried,  on  appeal,  bef(  le  Mclver^  «/.,  and  a  jury,  at 
Julv  Term,  1896,  of  Granville  Superior  Court.  After 
the  evidence  was  in,  his  Honor  intimated  his  opinion  that 
there  was  not  sufficient  evidence  of  the  alleged  partnership 
between  R.  T.  Smith  and  the  defendant  (whom  tlie  plaint- 
iif  sought  to  hold  liable)  to  be  submitted  to  the  jury,  and 
that  he  would  therefore  instruct  thn  jury  to  return  a  ver- 
dict for  the  defendant.  In  deference  to  such  an  opinion 
the  plaintiff  submitted  to  a  non-suit  and  appealed. 

Messrs,  Edwards  <fe  Royster  and  Graham  cfe  Graham^ 
for  plaintiff  (appellant). 

Mesffrs.  Winston^  Fuller  cfe  Biggs ^  and  T.  T'.  and  A.  A. 
HiclcHy  for  defendant. 

Faircloth,  C.  J.:  We  think  his  Honor  properly  declined 
119—13 


194 


IN  THE  SUPREME  COURT. 


[119 


Bryax  v.  Bullock. 


to  submit  the  evidence  to  the  jury  on  the  allegation  of 
a  partnership  between  R.  T.  Smith  and  the  defendant, 
which  is  the  principal  question. 

In  the  absence  of  a  special  contract,    the    iisnal    test  of 
one's  being  a  partner  is    his  participation    in  the  profits  of 
the  business  a*  *w^A,  involving  a  common  liability  for  losses. 
Mauney  v.  Coit^  86  N.  C,  463.     A    perusal    of  the  whole 
evidence  fails  to  disclose  any  of  the  usual  tests  of  partner- 
ship, there  being  no  such  special  agreement,  and  does  not 
support  the  plaintifTs  contention,  to  be  inferred  from  the 
acts  of  the  defendant,  who  never  held  himself  out  as  a  part- 
ner of  Smith,  but  expressly  denies  such  relationship.     The 
evidence  shows  that  Smith  was  engaged  in  the  business  of 
buying  timber  trees  from  divers  persons,  and   working  out 
cross-ties  and  selling  the  same  to  the  defendant,  as  he  had 
done  to  Cooper  and  other  persons,  and  marking  the  cross- 
ties  accordingly,  when    delivered    to    the  railroad  compa- 
nies.      The    defendant    agreed    to    pay   and  did    pay  the 
vendors  of  the  trees,   instead  of  paying  directly  to  Smith, 
by  accepting  Smith's  drafts  on  him  in  favor  of  the  bank 
and  others.     The  sellers  protected  themselves  by  retaining 
title  until     the  cross-ties    were  paid    for,    or    until    they 
received  satisfactory  drafts  or  promises  for  the  same. 

Whilst  there  are  some  items  of  the  evidence  that  would 
not  be  inconsistent  with  a  partnership  relation,  yet  they 
are  too  slight  to  be  sent  to  the  jury  on  the  main  question, 
as  pointed  out  in  Young  v.  Railroad^  116  N.  C,  932. 

Affirmeii 
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JACKSON,  OGLESBY  &  CO.  v.  J.  R.  BURNETT. 

Attachment — Dissolution  of  Attachment — Restitution  of 

Attached  Property, 

1.  Code^  Section  373,  providiug  for  the  restitution  of  property  upon 
an  order  dissolving  the  attachment,  does  not  apply  to  cases 
where  there  has  been  a  sale  or  transfer  of  the  property  by 
the  defendant  to  the  plaintiff  after  the  levy  of  the  attach- 
ment. 

3.  Notwithstanding  the  dissolution  of  an  attachment,  the  plaintiff, 
who  claims  that  the  property  has  been  transferred  to  him 
by  the  defendant  after  the  levy  of  the  warrant,  is  entitled  to 
have  submitted  to  the  jury  an  issue  as  to  the  ownership  of 
the  property. 

Civil  action,  tried  before  Coble^  «/.,  at  Spring  Term, 
1896,  of  Granville  Superior  Court,  on  appeal  from  the 
refusal  of  a  Justice  of  the  Peace,  upon  the  dissolution  by 
biui  of  the  warrant  of  attachment,  to  order  the  attached 
property  to  be  restored  to  the  defendant.  The  plaintiffs 
claimed  before  the  Justice  of  the  Peace  that  the  defendant, 
after  the  levy  of  the  attachment,  had  transferred  the  prop- 
erty to  them  and  in  the  Superior  Court  the  defendant 
renewed  his  motion  for  restitution  of  the  property  attached. 
Plaintiffs  resisted  this  motion,  on  the  ground  that  the 
title  to  the  property  attached  had  been  transferred  to  them 
by  defendant,  and  that  defendant  was  not  the  owner  or 
entitled  to  the  restitution  or  possession  of  said  property, 
and  demanded  that  a  jury  be  empaneled  to  try  the  issue 
as  to  the  title  and  ownership  of  said  property.  At  the 
same  time  plaintiffs  tendered  the  following  issues  for  the 
jury   to  pass  upon  : 

"  1.  Is  the  defendant  the  present  owner  and  entitled  to 
the  return  of  the  property  attached  i 
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"  2.  Are  the  plaintiffs  the  owners  and  entitled  to  the 
possession  of  the  property  attached  ?  " 

At  the  same  time  plaintiffs  offered  witnesses  and  docu- 
mentary evidence  in  support  of  their  claim  and  conten- 
tion. 

His  Honor  refused  to  empanel  a  jnry  and  submit  to 
them  the  issues  tendered,  or  any  other  issues,  or  to  allow 
them  to  hear  the  evidence  offered  by  the  plaintiffs.  To 
which  ruling  and  refusal  plaintiffs  excepted. 

His  Honor  thereupon,  without  hearing  any  evidence, 
but  upon  inspection  of  the  record  in  the  case  and  after 
argument  of  counsel,  allowed  the  motion  of  defendant 
and  signed  judgment  directing  the  return  of  the  property 
to  him.     Plaintiffs  appealed. 

Mr.  A.  e/.  Field^toY  plaintiffs  (appellants). 
Mr,  John  W,  HaySy  for  defendant. 


Montgomery,  J.:  The  plaintiffs  recovered  judgment  for 
their  debt  against  the  defendant  in  ajustice's  court  without 
objection.     The  defendant's  attorney  in  that  court  entered 
a  special   appearance  for  the  purpose  of  moving  to    vacate 
the  warrant  of  attachment  for  the  reason  that  the  affidavit 
made  by  the  plaintiffs  was  insufficient  in    law,    which  was 
allowed,  and  the    motion    was    made.     An  order  vacating 
the  attachment  was    granted,   but    the    justice   refused  to 
adjudge,    upon    the    motion  of    defendant's    counsel,  that 
the  attached  property  should  be  restored  to  the  defendant. 
From  tliis  refusal  the  defendant  appealed  to  the   superior 
court.     In    that    court    the   motion    made    by  defendant's 
counsel  in  the  justice's  court  was  renewed.  It  was  resisted 
by  the  plaintiffs  on  the   ground  that  the  defendant  was  not 
the  owner  of  and  entitled  to  the  possession  of  the  property, 
and  that  he  had  transferred  the  same  to  the  plaintiffs  after 
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the  attachment  had  been  levied.  The  plaintiffs  offered  to 
show  the  transfer  of  the  property  to  them  by  witnesses,  and 
by  documentary  evidence  also,  and  asked  for  a  jury  to 
determine  by  a  proper  issue  the  title  to  the  property.  His 
Honor  refused  to  hear  the  evidence  himself  and  find  the 
facts,  or  to  submit  issues  to  the  jury,  but  upon  the  record 
allowed  the  motion  of  defendant  and  gave  judgment  that 
the  property  be  restored  to  the  defendant. 

Questions  of  fact,  arising  in  proceedings  that  are  ancil- 
lary to  the  main  action,  are  heard  and  found  by  the  judge, 
and  his  findings  are  conclusive  where  there  is  any  evidence 
to  support  them.     Issues  of  fact,    raised  by  the  pleadings, 
are  to  be  tried  by  the  jury.     There  was  before   his  Honor 
no  question  of  fact  arising  upon  the  attachment  proceedings, 
nor   was    there    any    issue  of  fact  raised  by  the  pleadings 
in  the  main  action.     The  attachment  had  been  vacated  by 
the  justice  without    objection    of  the    plaintiffs,    and    the 
plaintiffs  had  prucured   judgment   on  their    debt    without 
appeal  by  the  defendant.     There  was  before    the  superior 
court  only  the  question  of  the  restitution  of  the  attached 
property.      We  think  his   Honor   erred   in  not  submitting 
to  the  jury  upon  proper  issues  the  question    of  the  owner- 
ship of   the  property.     Ordinal  ily,  the  order  for  a  writ  of 
restitution  is  a  part  of  the  judgment  in  cases  where  a  party 
is  put  out  of  the    possession    of  his    property  and  the  pro- 
ceedings   are   adjudged    void.     And    Section    373    of  The 
Code  provides  that  in  cases  where  an  order  has  been  made 
for   the   discharge    of   the  attachment,  tlie  attached  prop- 
erty shall  be   delivered   to    the    defendant.     But  we  think 
that  the  statute  was  not    intended   to  apply  to  cases  where 
there  had  been  a  sale  or  transfer  of   the  defendant's  inter- 
est in  the  property   since  the  levying   of   the  attachment. 
There  was  nothing  to  prohibit   the  defendant  from  selling 
or  transferring  his  interest  in  the  attached    property  after 
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the  attachment  was  levied.  The  plaintiffs  claimed  titleto 
the  property  by  transfer  from  the  defendant  and  offered  to 
show  the  same  by  witnesses,  and  also  by  docnmentary  evi- 
dence.If  the  defendant  had  sold  his  interest  in  the  property 
to  the  plaintiffs,  it  would  be  a  wrong  to  allow  him  to  get 
possession  of  it  through  an  order  of  the  court.  The  property 
ought  to  have  been  delivered  to  its  true  owner.  "  When 
an  attachment  has  been  dissolved  by  reason  of  a  judgment 
in  favor  of  the  defendant,  or  otherwise,  the  special  property 
of  the  officer  in  the  attached  effects  is  at  an  end,  and 
he  is  bound  to  restore  them,  to  the  defendant,  if  he  is 
still  the  owner  of  them,  or,  if  not,  to  the  owner." 
Drake  on  Attachment,  Sec.  426.  To  the  same  effect  is 
the  decision  in  Gates  v.  Fltzpatrick^  64  Mo.,  185.  The 
plaintiffs  and  the  defendant  were  before  the  court,  and 
the  plaintiffs  claimed  title  to  the  attached  property  by 
virtue  of  a  purchase  or  transfer  from  the  defendant,  made 
after  the  attachment  was  levied,  and  we  think  that  an 
issue  to  try  the  title  should  have  been  submitted  to  the 
jury.  A  stranger  to  the  proceedings  could  have  inter- 
vened and  set  up  title  to  the  property,  and  it  would 
seem  that  the  plaintiffs,  on  the  question  of  restitution, 
would  be  entitled   to  at  least  an   equal   right. 

Error. 
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W.  L.  FERRELL,  et  al.  v.  J.  J.  HALES. 

Practic Entry  of   Verdict  hy   Clerk — Entry  of  Judg- 
ment— Judgment  Nunc  pro  Tunc. 


1.  A  clerk  of  the  court  may  by  consent  receive  a  verdict,  even  if 

the  judge  is  not  in  the  court  room,  provided  it  is  done  before 
the  expiration  of  the  term  ;  and  he  may  thereupon  enter  a 
valid  judgment  under  Code^  Section  412  (1),  or  make  a  mem- 
orandum thereof  and  afterwards  write  it  out  in  full. 

2.  But  where  the  clerk,  having  by  consent  received  a  verdict  at 

11.40  oVlock  Saturday  night  of  the  last  week  of  the  term, 
failed,  in  the  absence  of  the  judge  and  for  lack  of  other 
direction  by  him,  to  enter  judgment  or  memorandum  thereof 
in  accordance  with  the  verdict  that  night,  but  entered  judg- 
ment on  the  following  Monday  morning,  and  after  the  expi- 
ration of  the  term  ;  Held^  that  the  judgment  so  attempted 
to  be  entered  was  a  nullity. 

8.  In  such  case,  the  judgment  being  a  nullity,  an  appeal  there- 
from could  not  operate  as  a  vehicle  to  remove  the  record  so 
as  to  subtract  it  from  the  operation  of  legal  orders  of  the 
trial  judge  at  the  next  term. 

4.  Where  a  verdict   was,   bj'  consent  of  ihe  parties,  but  in  the 

absence  of  the  judge  from  the  court  room,  received  by  the 
clerk  on  the  last  day  of  court,  b  t  no  judgment  was  entered, 
it  was  proper  for  the  judge  at  the  next  term,  finding  the  rec- 
ord complete  up  to  and  including  the  verdict,  to  render  judg- 
ment nunc  pro  tunc,  and  it  was  not  necessary  to  the  valid- 
ity of  the  judgment  that  notice  of  its  entry  should  be  given, 
since  the  cause  was  pending  on  the  docket. 

5.  A  judgment  rendered  nunc  pro  tunc,  at  a  term  of  court  suc- 

ceeding that  at  which  the  record  was  complete  up  to  and 
including  verdict,  is  as  operative,  as  between  the  parties,  as 
if  it  had  been  rendered  at  the  previous  term,  but,  as  to 
other  partiefr',  it  is  effective,  as  a  lien,  only  from  The  first  day 
of  the  term  at  which  it  was  actually  entered. 

6.  "Where     the    defects    in    tobacco,    sold  with    representations 

as  to  its  grade  and  quality,  are  latent  and  peculiarly 
within  tlie  knowledge  of  the  seller,  the  fact  that  the  buyer 
has  an  opportunity  to  inspect  it,  and  does  not  do  so  fully,  is 
no  waiver  of  the  warranty. 
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Civil  action,  tried  at  January  Terra,  1896,  of  Durham 
Superior  Court,  being  for  damages  for  breach  of  warranty 
in  the  sale  of  a  lot  of  tobacco  by  the  defendant  to  the 
plaintiffs.  The  issues  submitted  and  the  responses  were  as 
follows : 

"1.  Did  the  defendant  warrant  that  his  crop  of  tobacco 
sold  to  the  plaintiff's  contained  22  bulks  of  fine  wrappers? 
Ans.,  *  No.' 

"  2.  Was  there  a  breach  of  said  w^arranty  ?  Ans., 
'  No.' 

"  3.  Did  the  defendant  represent  to  the  plaintiffs  that 
his  crop  of  tobacco  contained  22  bulks  of  bright  wrappers? 
Ans.,  '  Yes.' 

"4:.  Was  such  rej)resentation  false?     Ans.,  '  Yes.' 

*'  5.  Was  such  representation  well  known  to  be  false  to 
the  defendant?     Ans.,  'Yes.' 

''  6.  Did  defendant  have  good  reasons  to  believe  such 
representations  to  be  true?      Ans.,  *  No.' 

"  7.  Were  plaintiff's  induced  to  purchase  by  reason  of 
such  false  representation  ?     Ans.,  '  Yes.' 

"8.  What  damage,  if  any,  have  plaintiffs  sustained! 
Ans.,  '  Nineteen  hundred  dollars.'  " 

The  contentions  of  the  parties  and  exceptions  taken  on 
the  trial  can  be  gathered  from  the  charge  of  his  Honor 
and  the  sj)ecial  prayers  for  instructions  by  the  defendant. 
His  Honor's  charge  was  as  follows: 

*'  This  is  an  action,  gentlemen  of  the  jury,  in  which  the 
plaintiff's  seek  to  recover  damages  from  the  defendant.  And 
the  plaintiff's  have  alleged  in  their  complaint  two  causesof 
action,  known  in  law  as  *  false  warranty  '  and  '  deceit* — 
the  one  contract  and  the  other  tort — alleged  to  have  grown 
out  of  the  same  transaction. 

"The  plaintiffs  have  introduced  parol  testimony,  by 
which  they  contend  that  they  have   shown    a   warranty  as 
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to  the  quality  of  the  tobacco  in  question  made  by  the 
defendant,  not  embraced  in  the  paper-writing  dated  Au- 
gust 22,  1894,  which  paper- writing  is  admitted  by  the  plaint- 
iffs to  be  signed  by  them,  and  admitted  by  the  plaintiffs  to 
have  been  accepted  by  the  defendant,  and  which  w^as  intro- 
duced in  evidence  in  this  case. 

"The  court,  being  of  the  opinion  that  this  paper  is  a 
written  contract  betw^een  the  parties,  instructs  the  jury 
that  a  prior  contemporaneous  warranty  cannot  be  added  to 
it  by  parol  testimony. 

"  And  there  being  no  evidence  competent  for  the  jury 
to  consider  of  any  warranty  touching  the  quality  of  the 
tobacco,  thev  will  answer  the  first  issue  '  No '  and  the  sec- 
ond  '  No.' 

"But  while  the  plaintiffs  may  not  add  to  the  written 
contract  a  prior  or  contemporaneous  warranty  by  parol 
testimonv,  thev  mav  nevertheless  show,  if  they  can,  that 
thev  were  induced  to  make  the  contract  l>v  the  fraudulent 
representations  of  the  defendant  ;  and,  if  tliey  have  shown 
this,  recover  such  damage  as  the  jury  may  find  from  the 
evidence  that  they  have  suffered  by  reason  of  such  con- 
tract . 

"  The  plaintiffs  contend  that  they  have  shown,  by  the 
greater  weight  of  evidence,  that  they  were  induced  to  make 
the  contract  by  the  fraudulent  representations  of  the 
defendant. 

"The  defendant,  on  the  other  hand,  contends  that  he 
made  no  such  representations;  and  in  order  that  the 
controversy  betw-een  the  parties  may  be  determined,  the 
court  has  submitted  to  you  certain  issues,  which  you  will 
answer  from  the  evidence,  under  the  instruction  of  the 
court. 

"  The  first  issue  submitted  to  you  to  consider  under  this 
head  is  marked  No.  3  on  the  paper,  and  is : 
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''Did  the  defendant  represent  to  the  plaintiffs  that  his 
crop  of  tobacco  consisted  of  22  bulks  of  bright  wr«pper8? 

''  The  plaintiffs  contend  that  the  defendant  did  repre- 
sent to  theui  that  his  crop  of  tobacco  contained  22  hnlks 
of  bright  wrappers  ;  that  he  said  that  these  22  bulks  were 
the  body  of  the  plant;  that  it  was   prime  tobacco;  that  it 
was  all  wrappers;  that  he  said  that  they  were  fine  wrap- 
pers, and  showed  them  samples  of  them  ;  that  they  were 
standing  out  in  the  floor  when   they  were  examining  the 
tobacco ;  that  when    they   showed    them  samples   witness 
asked  defendant  if  the  bulk  would  come  up  to  the  samples, 
and  he  said  it  would.     That   it  was   uniform  ;   that   there 
were  two,  three  or  four  sticks  pulled  out  of  each  bulk,  and 
that  the  sticks  pulled    out  of  each    bulk   were   wrappers; 
and  that  thev  asked  the  defendant  if  the  bulk  was  through 
like  that,  and  he  said  it  was  ;  that  all   the  samples  shown 
to    the  plaintiff  witness  were  wrappers — very  tine  wrap- 
pers. 

'•The  defendant,  on    the   other  hand,  contends  that  he 
never  represented  to  the  plaintiffs  that  his  crop  of  tobacco 
contained  22  bulks  ot    bright   wrappers  ;   that  he   met   up 
with  Carter  and  Ferrell  atone  of  his  barns;   that    Carter 
introduced  Ferrell  and  said,  '  We  have  come  out   here  to 
buy    your  tobacco;  Mr.  Ferrell   has  ^25,000  to  invest'; 
said  they  had  bought  out  Watson,  and   had  come  to   buy 
out  the  defendant  ;  and  that  they  meant  business,  and  they 
asked  defendant  what  he  would  take  for  his  entire   crop; 
that  he,  the  defendant,  said  that  he  couldn't  sell   until   he 
could  make  suitable  arrangements  with  his  tenants  ;  that 
he  went  to  the  tenants  and  told  them  frankly  his  business  ; 
bought  out  his  tenants ;   went   back    and   told   Carter    and 
Ferrell  that  he  had  made  arrangements  with   his   tenants 
at  home,  but  there  was  one  at  the  other  place  ;  that  Ferrell 
and  Carter  went  with  witness  over  to  see  that  tenant,  and 
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that  he  told  the  tenant  his  buemess;  that  then  the  tenant 
and  the  witness  and  Ferrell  and  Carter  went  and  looked  at 
the  tobacco,  and  Ferrell  and  Carter  went  in  and  examined 
it;  came  out;  that  then  they  went  to  the  other  place  and 
examined  that ;  that  Carter  would  pull  out  the  sticks,  and 
wherever  he  selected  the  defendant  would  hold  up  opposite 
corner  and  he  would  pull  it  out;  pulled  out  from  about 
half  the  bulks — he  pulled  out  from  about  half-way  up — 
he  would  take  sample  and  he  and  Ferrell  would  examine 
it;  that  his  instructions  to  Joyner  was  to  put  as  much  in 
the  bulks  as  possible ;  to  put  each  barn  to  itself  as  near  as 
he  could  ;  that  nothing  whatever  was  said  by  him,  the 
defendant,  about  any  of  the  bulks  being  wrappers;  that  he 
knew  that  not  one  of  the  bulks  were  wrappers;  that  it 
could  not  have  been,  for  it  had  not  been  graded  ;  that  Fer- 
rell asked  him  if  the  bulks  would  run  through  with  the 
samples  pulled  out,  and  that  he  said  that  some  of  them 
would,  and  some  of  them  would  not ;  that  he  put  the 
tobacco  in  to  be  secured  and  cared  for  until  he  could  get 
his  crop  in  and  grade  it,  and  carry  it  to  the  warehouse  and 
sell  it,  and  the  defendant  contends  that  the  jury  should 
answer  the  3d  issue  *  No.' 

"The  plaintiffs,  on  the  other  hand,  contend  that  the  jury 
should  answer  the  3d  issue  '  Y'es.'  And  the  court 
instructs  the  jury  that  if  the  plaintiffs  have  shown  by  a 
preponderance — that  is,  by  a  gr.  ater  weight  of  the  evi- 
dence— that  the  defendant  did  represent  to  the  plaintiffs 
that  his  crop  of  tobacco  did  contain  22  bulks  of  bright 
wrappers,  then  they  should  answer  the  3d  issue 
'Yes.'  But  if  the  plaintiffs  have  failed  so  to  show,  or  if 
the  jury  believe,  from  all  the  evidence  in  the  case,  that 
the  defendant  did  not  represent  to  the  plaintiffs  that 
his  crop  of  tobacco  contained  22  bulks  of  bright  wrappers, 


204  IN  THE   SUPREME  COURT.  [119 


Fkrrbll  V,  Halbs. 


then  they  will  answer  the  3d  issue  '  No ';  and  if  they 
answer  the  3d  issue  '  No'  they  need  go  no  further,  for  this 
would  end  the  whole  ease. 

'*  If  the  jury  answer  the  3d  issue  *  Yes,'  and  believe  the 
evidence  of  the  defendant,  they  will   answer  the  4th  issue 

*  Yes.' 

"  If  the  jury  answer  the  3d  issue  '  Yes,'  and  believe  the 
evidence  of  the  defendant,  they  will  answer  the  5th  issue 

*  Yes'  and  the  6th  issue  '  No.' 

'*  The  next  issue  submitted  to  the  jury  is  the  7th  :  '  Were 
the  plain tiflFs  induced  to  purchase  by  reason  of  such  false 
representation  ? ' 

'*  The  plaintiffs  contend  that  they  were  induced  to  pur- 
chase by  reason  of  the  false  representation  of  the  defend- 
ant; that  the  defendant  represented  to  thern  that  22  bulks 
all  contained  bright  wrappers;  that  they  examined  certain 
samples  which  were  brigiit  wrappers,  as  they  contend,  and 
that  the  defendant  represented  to  them  that  all  the  bulks 
contained  the  same  grade  of  tobacco  as  the  samples;  that 
the  bulks  were  uniform,  and  they  contend  that  such  repre- 
sentation constituted  a  material  inducement  to  the  con- 
tract ;  that  they  relied  upon  the  same  ;  that  they  were 
ignorant  of  its  falsity  and  believed  it  to  be  true;  that  it 
was  made  with  intent  that  it  should  be  acted  upon  ;  and 
that  it  was  acted  upon  by  them  to  their  damage. 

"  The  defendant  contends  that  no  such  representation 
was  made,  and  he  further  contends  that  if  the  jury  should 
find  that  it  was  made,  that  still  the  plaintiffs  did  not  rely 
upon  it,  but  that  they  relied  upon  their  own  examination 
of  the  tobacco;  that  they  were  not  induced  to  purchase  by 
any  representation  made  by  him  as  to  the  quality  of  the 
tobacco  ;  that  they  made  numerous  f elections  of  samples 
from  the  various  bulks,  and  relied  in  making  the  purchase 
upon  such  examination  made  by  themselves. 
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"The  court  instructs  the  jury  further  that  if  they  will 
consider  all  the  evidence  in  the  case  bearing  upon  the  7th 
issue,  and  if  the  plaintiffs  have  shown  by  the  greater 
weight  thereof  that  they  were  induced  to  make  the  pur- 
chase by  reason  of  the  false  representation  of  the  defend- 
ant, if  he  made  any  false  representation,  they  will  answer 
the  7th  issue  '  Yes.'  But  if  the  plain tiifs  have  failed  to  so 
show  this,  or  if  the  jury  believe  from  the  evidence  that  the 
plaintiffs  did  not  rely  upon  any  false  representation  of  the 
defendant,  if  he  made  any,  but  relied  upon  their  own  judg- 
ment and  examinations,  then  they  will  answer  the  7th 
issue  '  No.' 

"  The  jury  are  instructed  that  to  entitle  the  plaintiffs  to 
recover  in  this  case  the  jury  must  believe  from  the  evi- 
dence that  the  defendant  made  the  representations  alleged 
in  the  complaint ;  that  such  representations  were  false  ; 
that  the  defendant  knew  that  it  was  false,  or  had  no 
apparently  good  reason  to  believe  it  to  be  true  ;  that  it 
was  made  with  the  intent  to  defraud  the  plaintiffs;  that  it 
was  calculated  to  deceive,  intended  to  deceive,  and  that 
the  plaintiffs  were  induced  thereby  to  make  the  trade 
in  question,  and  that  they  have  sustained  damage  by 
reason  theieof. 

"If  the  jury  shall  answer  the  foregoing  issues  in  favor 
of  the  defendant,  they  need  not  consider  the  8th  issue 
as  to  the  damage,  but  if  they  have  answered  the  said  issue 
in  behalf  of  the  plaintiffs,  then  they  will  proceed  to  con- 
sider what  damage,  if  any,  the  plaintiffs  have  sustained. 

"  The  plaintiffs  contend  that  they  have  shown  their 
damage  to  have  been  $2,800.  The  jury  will  determine 
from  the  evidence  what  damage,  if  any,  the  plaintiffs  have 
sustained,  and  give  this  amount  as  their  answer  to  the  8th 
issue;  and  the  measure  of  damages  in  this  case  (if  any 
damage  was  sustained)  is  the  difference  between  the  actual 
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value  of  such  tobacco  as  it  was  and  the  price  it  would 
have  brought  sold  upon  the  market,  had  it  been  what  it 
was  represented  to  be,  if  any  such  representation  was 
made." 

The  defendant's  prayers  for  special  instructions  were  as 
follows : 

"  1,  That,  upon  the  first  cause  of  action  sued  upon,  in  no 
view  of  the  evidence  can  the  plaintiffs  recover,  and  that 
they  will  answer  the  first  and  second  issues  *  No.' 

*'  2.  That  upon  the  whole  testimony  plaintiffs  are  not 
entitled  to  recover,  and  the  jury  will  answer  the  third, 
fourth  and  fifth  issues  '  No.' 

"  3.  That  in  order  to  constitute  actionable  deceit  the 
representations  must  have  been  such  as  a  reasonably  pru- 
dent man  would  have  relied  upon. 

*'  4.  That  in  order  to  constitute  actionable  deceit  the 
representations  must  have  been  actually  relied  upon  by  the 
plain tiflTs  and  formed  a  material  inducement  to  the  eon- 
tract. 

"  5.  That  if  the  plaintiffs  were  informed  that  the  tobacco 
was  bulked  as  it  came  from  the  curing  barns  of  defendant, 
then  such  information  put  them  upon  inquiry,  and  they 
had  no  right  to  rely  upon  the  representations  of  defendant, 
if  such  were  made,  that  22  bulks  of  the  tobacco  were  fine 
wrappers. 

"  6.  That  in  view  of  the  express  stipulation  in  the  paper- 
writing  of  August  30,  1894,  signed  by  the  defendant, 
'  that  no  other  claim  shall  accrue  upon  us  in  any  way,' 
the  plaintiffs  had  no  right  to  rely  upon  any  representa- 
tions of  the  quality  of  the  tobacco,  and  you  will  answer 
the  seventh  issue  '  No.' 

".7.  Even  if  the  jury  believe  that  the  representations 
were  made  at  the  barn,  still  if  the  jury  believe  that  at  the 
time  of  the  sale  and   before   payment  of  the  money   the 
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defendant  said  he  would  make  no  representations,  but  that 
plaintiffs  most  take  the  tobacco  as  they  saw  it,  then  the 
jury  will  answer  the  third  issue  '  No.' 

''  8.  That  if  the  tobacco  was  susceptible  of  examination  as 
to  quality,  and  the  plaintiffs  had  an  opportunity  of  making 
examination  and  did  not  make  it,  then  the  seventh  issue 
will  be  answered  'No,'  notwithstanding  the  representations 
alleged  to  have  been  made. 

"  9.  That  if  the  plaintiffs  had  ample  opportunity  to 
examine  the  tobacco,  and  by  such  examination  they  would 
have  discovered  that  the  bulks  were  not  all  fine  wrapper^, 
the  jury  will  answer  the  seventh  issue  *No,'  unless  the 
jury  find  from  the  evidence  that  the  defendant  made  the 
alleged  representation  expressly,  and  that  it  was  false  and 
made  in  such  a  way  that  it  had  a  natural  tendency  to  pre- 
vent the  plaintiffs,  as  men  of  prudence,  from  making  a  full 
examination. 

"10.  That  if  the  plaintiffs  bought  on  their  own  judg- 
ment, after  examination  and  without  reference  or  reliance 
upon  the  alleged  representations  of  defendant,  then  the 
jury  will  answer  the  s»iventh  issue  '  No.' 

"11.  That  if  the  jury  believe  that  Carter,  one  of  the 
plaintiffs,  bought  the  tobacco  upon  his  own  judgment, 
although  representations  may  have  been  made  by  Hales 
which  were  believed  and  acted  upon  by  Ferrell,  yet  the 
plaintiffs  cannot  recover,  and  you  will  answer  the  third 
and  seventh  issues  'No.' 

'*  12.  The  plaintiffs,  being  partners  in  the  purchase  of  the 
said  tobacco,  whatever  knowledge  the  plaintiff  Carter  had, 
either  before  or  at  the  time  of  the  purchase,  in  respect  to 
the  quality  or  the  manner  of  bulking  the  tobacco,  is  to  be 
imputed  to  his  co-plaintiff,  Ferrell. 
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"  13.  That  if,  upon  consideration  of  the  whole  case,  the 
testimony  is  evenly  balanced  in  the  minds  of  the  jury,  the 
plaintiffs  cannot  recover. 

''  14.  The  court  charges  you  that,  upon  the  testimony 
of  the  co-plaintiff  Carter,  the  plaintiffs  cannot  recover,  and 
you  will  answer  the issue  '  No.' 

"1.5.  If  this  is  not  given,  we  ask  the  court  to  charge 
that  if  the  jury  believe  the  testimony  of  Carter,  taken  before 
the  clerk,  the  plaintiffs  cannot  recover,  and  they  will  answer 
the  issue '  No.'  " 

His  Honor  gave  the  prayers,  numbered  1,  3,  4, 
10,  12  and  13.  Declined  to  give  2,  5,  6,  7,  8,  11,  14,  15  ; 
and  modified  9  by  adding  these  words:  "  Unless  the  jury 
find  from  the  evidence  that  the  defendant  made  the  alleged 
misrepresentation  expressly,  and  that  it  was  false  and 
made  in  such  a  way  that  it  had  a  natural  tendency  to  pre- 
vent the  plaintiffs,  as  men  of  prudence,  from  making  a  full 
examination." 

To  the  modification  of  instuction  9  the  defendant 
excepted,  and  assigns  error  therefor. 

Defendant  excepted  to  the  refusal  of  his  Honor  to  give 
the  instructions  prayed  by  defendant,  and  assigns  each  such 
refusal  as  error. 

Among  other  instructions  given  by  his  Honor  to  the 
jury,  he  instructed  them  as  follows:  "  The  court  instructs 
the  jury  further  that  they  will  consider  all  the  evidence 
in  the  case  bearing  upon  the  7th  issue,  and  if  the  plaintiffs 
have  shown,  by  the  greater  weight  thereof,  that  they  were 
induced  to  make  the  purchase  by  reason  of  the  false  repre- 
sentations of  the  defendant  (if  he  made  any  false  represent- 
ations), they  will  answer  the  7th  issue  '  Yes,'  But  if  the 
plaintiffs  have  failed  to  show  this,  or  if  the  jury  believe 
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from  the  evidence  that  the  plaintiifs  did  not  rely  upon 
false  representations  of  the  defendant  (if  he  made  any),  but 
relied  upon  their  own  judgment  and  examination,  then 
they  will  answer  the  7th  issue  '  No.'  " 

"  Exception :  The  defendant  excepted  to  this  instruction 
as  erroneous,  and  assigned  error  therein. 

"  His  Honor  charged  the  jury  on  the  8th  issue  :  '  And 
the  measure  of  damages  in  this  case  (if  any  damage  were 
sustained),  is  the  difference  between  the  actual  value  of 
the  tobacco  as  it  was,  and  the  price  it  would  have  brought 
if  sold  upon  the  market,  had  it  been  what  it  was  repre- 
sented to  be,  if  any  such  representations  were  made." 

The  defendant  excepted  to  this  instruction  as  erroneous, 
and  assigned  it  as  error. 

At  the  close  of  his  Honor's  charge  at  6  :  30  p.  m.  Sat- 
urday, (the  last  day  of  the  term,)  it  was  agreed  by  counsel 
for  both  parties  that  the  clerk  might  take  the  verdict  of 
the  jury.  His  Honor  thereupon  adjourned  court  until  8 
p.  m.,  when  he  returned  to  the  bench  and  transacted  busi- 
ness until  10:30  p.  m.,  when  he  left  the  bench  and 
announced  that  the  term  would  not  be  formally  adjourned, 
but  he  would  let  it  expire  by  limitation  of  law  at  12  o'clock 
p.  m.  His  Honor  did  not  return  to  the  bench  again  that 
night,  or  make  any  other  announcement,  nor  continue  the 
term. 

At  11 :  40  p.  m.,  the  jury  announced  their  verdict,  which 
was  taken  by  the  clerk,  there  being  no  other  order  by  the 
judge  to  the  contrary.  The  judge  not  having  left  town 
did  not  himself  in  person  make  any  judgment.  The  clerk 
made  no  entry  or  memorandum  of  judgment  on  Satur- 
day night,  but  entries  of  the  verdict  and  judgment  were 
made  early  on  Monday  morning,  and  on  the  same  morn- 
ing defendant's  counsel  entered    a  protest   to    the  entry  of 

judgment  by  the  clerk,  and  in  due  time  entered  an  appeal, 
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At  March  Term,  1896,  of  the  court,  his  Honor,  Jttdge 
Cohle^  on  motion  of  plaintiffs,  caused  the  following  judg- 
ment to  be    entered  : 

''  In  this  cause,  it  appearing  unto  the  court  that  at  Jan- 
ury  Term,  1896,  of  Durham  Superior  Court,  the  jury  hav- 
ing: returned  a  verdict  for  the  plaintiffs  and  assessing  the 
damages  at  $1,900  ;  and  it  further  appeanng  to  the  court 
that  no  judgment  was  presented  to  the  judge  because  of 
the  late  hour  when  the  verdict  was  returned,  said  verdict 
being  returned  at  11  :  40  o'clock  on  Saturday  night  of  the 
last  week  of  said  term,  and  by  consent  the  clerk  received 
the  verdict  in  the  absence  of  his  Honor,  A.  Z.  Cohle^  Judge^ 
and  counsel  on  both  sides;  it  is  now,  on  motion  of  coun- 
sel for  plaintiffs,  ordered  and  adjudged  that  the  plaintiffs 
recover  of  the  defendant  the  sum  of  nineteen  hundred  dol- 
lars, with  interest  at  6  per  cent,  per  annum  from  January 
13,  1896,  and  the  cost  of  this  action  to  be  taxed  by  the 
clerk  ;  and  this  judgment  is  signed  and  will  take  effect  as 
of  the  January  Term,  1896,  of  Durham  Superior  Court, 
but  this  judgment  is  not  intended  to  be  and  is  not  cumu- 
lative with  the  judgment  entered  in  this  case  or  attempted 

to  be  entered  by  W.  J.  Christian,  clerk,  under  Section 

of  l^he  Code,  The  said  clerk  will  make  a  minute  of  this 
judgment  upon  the  said  former  judgment  or  attempted 
judgment  of  said  clerk. 

ALBERT  L.  COBLE," 

Judge  Presiding y 

To  this  judgment  the  defendant  excepted  and  appealed 
to  the  Supreme  Court  for  the  reasons  as  follows : 

-    *'  1.   No  notice  of  the  motion  was  given. 

"  2.  That  the  action  was  not  put  either  on  the  trial 
docket  or  motion  docket  arranged  by  the  members  of  the 
bar,  with'the  consent  of  the  court,  on  March  10,  1896,  for 

4he  March  Term,  1896,  of  the  court. 
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"3.  That  this  action  was  not  pending  in  the  superior 
court  of  Durham  county,  but  was  pending  on  appeal  in 
the  Supreme  Court  of  this  State,  from  what  purported  to 
be  a  judgment  of  the  superior  court  of  Durham  county, 
at  January  Term  of  1896." 

In  support  of  these  grounds  it  was  admitted  no  notice, 
Terbal  or  written,  had  been  given  of  the  motion  for  judg- 
ment; and  it  was  admitted  the  case  did  not  appear  either 
upon  the  trial  or  motion  docket  of  the  printed  calendar 
arranged  by  consent  for  the  March  Term,  1896,  and  that 
no  request  was  made  that  the  case  be  put  upon  either 
printed  docket,  but  was  on  clerk's  docket. 

Messrs.  Winston  d;  Fuller  and  Boone  cfe  Bryant^  for 
plaintiff. 

Messrs.  Manning  cfe  Foushee^  H.  G.  Connor  and  Shep- 
herd <&  Bushee^  for  defendant  (appellant). 

Clark,  J.:  There  are  two  appeals  in  this  case,  one  from 
the  judgment  entered  by  the  clerk  upon  the  verdict,  and 
the  other  from  the  judgment  rendered  by  the  judge  at  the 
next  term,  nunc  pro  tunr*^  but  for  convenience  both  can  bo 
disposed  of  together. 

The  verdict  was  rendered  at  11:40  p.  m.  Saturday  of  the 
second  week.  This  case  differs  from  Delafield  v.  Construc- 
tion Co.y  115  N.  C,  21,  in  that  the  judge  had  not  left  the 
court,  and  though  he  was  not  in  the  court  room  in  person 
when  the  verdict  was  rendered,  it  was  received  by  the 
clerk,  by  consent  of  parties,  and  was  therefore  a  valid  judg- 
ment in  all  respects.  The  term  was  not  extended  by  the 
judge  as  authorized  by  Chapter  22H,  Acts  1893,  but  the 
verdict  was  within  the  limits  of  the  term  if  the  judge  were 
present,  and  he  was  present  through  the  clerk,  who  could, 
by  consent  of  parties,   represent  him   for  the  purpose  of 
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receiving  the  verdict.  State  v.  Austin ^  108  N.  C,  780. 
If  the  clerk  thereupon  had  entered  up  the  judgment,  it 
would  unquestionably  have  been  valid,  for  The  Code^  Sec. 
412(1)  provides  that,  upon  receiving  the  verdict,  "if  a 
different  direction  be  not  given  by  the  court,  the  clerk 
must  enter  judgment  in  conformity  with  the  verdict." 
Even  if  the  clerk  had  merely  entered  a  memorandum,  as 
"  judgt.,"  it  would  have  been  sufficient,  according  to  the 
authorities,  and  the  judgment  in  full  could  have  been 
drawn  out  thereafter.  Davis  v.  Shaver^  61  N.  C,  18  ; 
Jacobs  V.  Burgwyn^  63  N.  C,  193.  But  neither  judgment 
nor  memorandum  of  judgment  was  entered,  there  being  no 
action  whatever  taken  beyond  receiving  the  verdict.  It 
was,  therefore,  clearly  incompetent  for  the  clerk  to  attempt 
to  enter  judgment  on  the  Monday  following.  It  must  be 
declared  a  nullity,  and  in  the  appeal  from  the  same  the 
appellee  will  pay  the  costs  in  this  Court. 

At  the  next  term  the  record  presented  the  case  of  a  valid 
verdict,  but  with  no  judgment  entered  thereon.  The  judge 
could  not  set  aside  the  verdict  rendered  at  the  previous 
term  ;  and  if  he  could  not  enter  judgment  upon  the  facts 
found  by  the  jury  by  their  recorded  verdict,  the  matter 
would  have  been  forever  suspended,  like  Mahomet's  coffin. 

**  In  Aladdin^B  tower 
**  Some  unfinished  window  unfinished  must  remain.^' 

Not  so  in  legal  proceedings  which  deal  with  matters  of 
fact,  not  fancy.  The  judge  at  the  next  term,  seeing  the 
record  complete  up  to  and  including  the  verdict,  properly 
rendered  judgment  nunc  pro  tunc.  This  was  practical 
common  sense,  and  is  justified  by  precedent.  Bright  v. 
Sxigg,  15  N.  C,  492 ;  Long  v.  Long,  85  N.  C,  415  ;  Smith 
V.  State,  1  Tex.  App.,  408.  As  to  difficulties  suggested,  it 
may  be  observed  that,  while  the  judgment  as  between  the 
parties  is  entered  as  of  the  former  term,  nunc  pro  tunc,  as 
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to  third  parties  it  can  only  be  a  lien  from  the  docketing, 
which  by  The  Code,  Sec.  433,  has  effect  from  the  first  day 
of  the  term  at  which  it  was  actually  entered.  In  the 
present  case  the  judge  at  the  second  term  who  rendered 
the  judgment  w^as  the  same  who  had  presided  at  the  trial 
term  ;  but  had  there  been  different  judges  at  the  two  terms 
it  is  the  latter  who  in  case  of  disagreement  should  settle 
the  case.  The  matters  excepted  to,  up  to  and  including 
the  verdict,  should  be  settled  by  the  first  judge,  and  his 
Btatement  sent  up  in  the  case  made  by  the  last  judge,  as  is 
the  case  with  exceptions  as  to  matters  not  immediately 
appealable  for  lack  of  final  judgment ;  as  in  Jones  v.  Call^ 
89  N.  C,  188  ;  S.  C,  96  N.  C,  337  ;  Blackwell  v.  McCaine, 
105  N.  C,  460.  It  is  also  excepted  to  this  last  judgment 
that  the  case  was  in  the  Supreme  Court  by  appeal  from 
the  alleged  judgment  by  the  clerk  ;  but,  as  w^e  have  seen, 
that  attempted  judgment  w'as  a  nullity,  and  of  no  more 
effect  than  would  have  been  the  same  entry  on  the  record 
by  a  stranger.  The  judge  properly  treated  it  as  a  nullity, 
and  the  appeal  from  such  unauthorized  entry  on  the  record 
could  not  have  the  effect  to  take  the  case  into  this  Court  so 
as  to  subtract  it  from  legal  orders  of  the  judge  presiding 
in  the  court  below.  No  notice  of  motion  w^as  necessary  at 
term  time  in  a  cause  pending  on  the  docket.  Coor  v. 
Smith,  107  N.  C,  430;  Sparrow  v.  Davidson,  77  N.  C, 
35  ;  University  v.  Lassiter,  83  N.  C,  38,  and  other  cases 
cited  in  Clark's  Code  (2d  Ed.),  p.  652. 

A  careful  examination  of  the  exceptions  to  instructions 
given,  and  for  refusal  to  give  instructions  prayed,  shows 
no  error.  Without  taking  them  up)  in  detail,  the  court 
below  is  sustained  by  the  principles  laid  down  in  Lewis  v. 
Rountree,  78  N.  C,  323  ;  Love  v.  Miller,  104  N.  C,  582; 
Blacknall  v.  Rowland,  108  N.  C,  554;  S.  C,  116  N.  C, 
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389.  The  tobacco  was  sold  by  sample  and  examination  of 
outside  bulks,  and  upon  representations  made  by  the 
defendant.  The  defects  were  latent  and  as  to  matters 
peculiarly  within  the  knowledge  of  the  defendant. 

No  Error. 


UNION    BANK    OF   RICHMOND,   VA.,   v.    COMMISSIONERS 

OF  OXFORD. 

Invalid  Statute — Comstitutioyiality  of  Statute  Authorizing 
Levying  of  Taxes — Mandatory  Requirements  of  Consti- 
tution as  to  Passage  of  Statutes — Consent  Judgment 
Against  Municipality — Ultra  Vires. 

1.  Section  14,  Article  2,   of  the   Constitution,  providing  that  *'  no 

law  shall  be  passed  to  raise  money  on  the  credit  of  the  State' 
or  to  pledge  the  faith  of  the  State,  directly  or  indirectly,  for 
the  payment  of  any  debt,  or  to  impose  any  tax  upon  the  people 
of  the  State,  or  to  allow  the  counties,  cities  or  towns  to  do 
so,  unless  the  bill  for  the  purpose  shall  have  been  read  three 
several  times  in  each  house  of  tlie  General  Assembly  and 
passed  three  several  readings,  which  readings  shall  have  been 
on  three  different  days,  and  agreed  to  by  each  House 
respectively,  and  unless  the  yeas  and  nays^  on  the  second 
and  third  reading  of  the  bill,  shall  have  been  entered  on  the 
Journal^  "'  is  mandatory  and  not  recommendatory  merely. 

2.  Where  the  Journal  of  the  Genera!    Assembly  shows    affirma- 

tively that  an  act  authorizing  the  creation  of  an  indebted- 
ness, or  the  imposition  of  a  tax  by  the  State,  or  any  county, 
city  or  town,  was  not  passed  with  the  formalities  required  by 
Section  14,  Article  2,  of  the  Constitution,  such  Journal  is 
conclusive  as  against  not  only  a  printed  statute  published 
by  authority  of  la>^  but  also  against  a  duly  enrolled  act,  and 
is  invalid  so  far  as  it  attempts  to  confer  tlie  power  of  creating 
a  debt  or  levying  a  tax.  {Carr  v.  Coke,  116  N.  C,  223  distin- 
guished.) 
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3.  A  consent  judgment  rendered  against  a  municipality  for  a 

subscription  to  a  railroad  company  is  ultra  vires  and  void 
when  the  act  of  the  General  Assembly  authorizing  the  sub- 
scription was  not  passed  as  required  by  Section  14,  Article 
2  of  the  Constitution. 

4.  It  is  incumbent  upon  purchasers  of  bonds  of  the  State,  and  of 

counties,  cities  or  towns,  to  ascertain   whether  the  power 
to  issue  them  has  been   granted  according  to  the  require- 
ments of  the  Constitution. 
Faircloth  C.  J  ,  dissents. 

Civil  action,  tried  at  November  Term,  1895,  of  Gran- 
ville Superior  Court,  before  Starbuckj  «/.,  aud  a  jnry. 
(The  nature  of  the  action  and  pleadings  may  be  ascer- 
tained by  reference  to  the  report  of  the  case  between  the 
Bame  parties  as  contained  in  llfi  X.  C,  339.) 

The  following  issues  were  made  up  under  the  direction 
of  the  court  and  submitted  to  the  jury,  to-wit  : 

''  1.  Is  tiie  plaintiff  a  corporation  duly  organized  and 
existing  under  the  laws  of  Virginia,  having  power  to 
engage  in  a  general  banking  business,  and  to  purchase 
bonds  and  other  instruments? 

*'  2.  Did  the  Board  of  Commissioners  of  Oxford  have 
lawful  authority  to  issue  the  bonds  and  coupons  sued  on 
in  tlie  complaint  ( 

"8.  Did  the  plaintiff',  before  bringing  this  action,  make 
presentation  of  the  interest«couponssued  upon,  and  demand 
payment  thereof  from  tho  Treasurer  of  the  town  of  Oxford, 
at  his  office  in  Oxford,  and  was  payment  refused  ? 

"  4.  Is  plaintiff*  the  owner  of  the  bonds  and  coupons 
sued  on,  and  did  it  purchase  the  bonds  for  a  valuable  con- 
sideration and  in  good  faith,  without  notice  2 

"  5.  Did  the  Oxford  and  Coast  Line  Railroad  Company 
tender  to  the  defendant  the  release  provided  for  and 
directed  by  the  judgment  rendered  at  July  Term,  1892, 
and  if  so,  when  ? 


216  IN  THE   SUPREME  COURT.  [119 


Bank  17.   COMMISSIONSRS. 


"6.  Was  any  demand  ever  made  by  defendant  upon 
said  railroad  company    to  execute  said  release?" 

Upon  the  trial  the  defendant  consented  that  the  jury 
should  answer  the  first  and  third  issues  submitted  to  them 
"  Yes,"  the  fifth  issue  submitted  to  them  "  Yes,"  on  Decem- 
ber 3,  1894  ;  and  on  the  sixth  issue  submitted  to  them, 
"No." 

"  Exception  2. — As  to  the  other  issues  submitted  to  the 
jury,  the  plaintiff*  offered  in  evidence  Chapter  315  of  the 
Acts  of  1891  (being  the  chartei  of  the  Oxford  and  Coast 
Line  Railroad  Company)  ;  this  evidence  was  objected  to 
by  the  defendant  as  incompetent,  irrelevant  and  immate- 
rial, in  so  far  as  it  was  off'ered  to  prove  that  the  Board  of 
Commissioners  of  Oxford  had  power  to  hold  the  election 
ment^'oned  in  the  pleadings,  and  to  issue  the  bonds  and 
coupons  sued  on.  The  objection  was  overruled  by  the 
court,  and  the  evidence  admitted,  and  the  defendant 
excepted. 

''  Exception  3. — The  plaintiff*  also  offered  in  evidence 
Chapter  21  of  the  Private  Acts  of  1885  (being  the  charter 
of  the  town  of  Oxford).  This  evidence  was  also  objected 
toby  the  defendant  as  incompetent,  irrelevant  and  imma- 
terial, in  so  far  as  it  was  offered  to  prove  that  the  Board  of 
Commissioners  of  Oxford  had  power  to  order  or  hold  said 
election,  or  to  issue  said  bonds  and  coui)()ns." 

The  objection  was  overruled  by  the  court,  and  the  evi- 
dence admitted,  and  defendants  excepted. 

'*  Exception  4. — The  plaintiff^  also  offered  in  evidence  the 
following  proceedings  of  the  Board  of  Commissioners,  as 
appearing  in  the  minutes:  Proceedings  March  9,  1891, 
(petition  to  provide  for  an  election);  proceedings  March  14, 
1891  (ordering  an  election  to  be  held  May  25,  1891);  pro- 
ceedings March  24,  1891  (changing  the  time  for  holding 
said  election  to  April  27,  1891);  notice  of  election  on  ques- 
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tion  of  issuing  bonds  to  aiuount  of  $40,000  to  subscribe  to 
capital  stock  of  Oxford  and  Coast  Line  Railroad  Company, 
proceedings  April  19,1892  (being  resolution  reciting  elec- 
tion held,  and  ordering  issuing  of  $40,000  of  bonds).  Pro- 
ceedings August  30,  1892  (being  order  spreading  on  record 
receipt  from  Oxford  and  Coast  Line  Railroad  Company  for 
$20,000  of  bonds,  issued  pursuant  to  judgment,  July  Term, 
I8t)2;  and  resolution  of  the  Board  of  Commissioners),  pro- 
ceedings March  16,  1893  (being  order  directed  to  be  issued 
on  Treasurer  to  pay  $600  on  coupons).  All  said  evidence 
was  objected  to  by  defendant  as  incompetent,  irrelevant 
and  immaterial  in  so  far  as  it  was  oflered  to  prove  that 
said  Board  of  Commissioners  had  any  power  to  order  or 
hold  said  election,  or  to  issue  said  bonds  and  coupons." 

The  t)i)jection  was  overruled,  and  the  evidence  admitted, 
and  de"^endants  excepted. 

The  plaintiff  also  offered  in  evidence  the  record  of  the 
judgment  and  other  proceedings  in  the  cases  (consolidated) 
of  the  Oxford  and  Coast  Line  Railroad  Company  and  J.  T. 
Pruden  against  tlie  Board  of  Commissioners  of  Oxford  and 
A.  A.  Ilicks,  mayor,  mentioned  and  referred  to  in  the 
pleadings,  and  the  agreement  in  said  judgment  referred  to. 

The  plaintiff  introduced  A.  L.  Boulware,  as  a  witness  on 
behalf  of  plaintiff,  who  testified  that  he  resided  in  Rich- 
mond, Va.;  was  president  of  the  Union  Bank  of  Richmond; 
that  said  bank  has  owned  the  bonds  described  in  the  com- 
plaint, and  shown  to  him  since  September,  1892;  that  the 
said  bank  paid  97J  rents  on  the  dollar  for  them  ;  that  first 
coupons  of  P^ebruary,  1893,  were  paid,  but  no  others. 

The  witness  Boulware  was  recalled,  and  testified  that 
plaintift'  had  no  notice  of  anything  except  the  matters 
recited  in  the  bonds. 

The  defendant  offered  in  evidence  the  printed  Jour- 
nal of  the  House  of  Representat  ves  of  the  General  Assem- 
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hlv  of  the  State  of  North  Carolina,  at  its  session  of  1891, 
espociallv  pages  324,  641,  709,  924,  and  926,  and  al<o  the 
printed  Journal  of  the  Senate  of  the  General  Asseinhly  of 
the  State  of  North  Carolina,  at  its  session  of  1891,  espe- 
cially pages  647,  742,  745,  759  and  798. 

This  evidence  was  oflered  for  the  purpose  of  showing 
that  Chapter  315  of  the  Acts  of  1891,  (entitled  ''  An  Act 
to  incorporate  the  Oxford  and  Coast  Line  Railroad  Com- 
pany, ")  if  construed  and  used  as  conferring  upon  the  Board 
of  Commissioners  of  Oxford,  or  any  other  municipal  it}', 
authority  to  issue  bonds  to  aid  in  building  the  Oxford  and 
Coast  Line  Railroad,  or  to  issue  bonds  for  any  other  pur- 
pose, then  it  was  not  passed  in  conformity  with  the  require- 
ments of  Article  II.,  Section  14  of  the  Constitution  of  North 
Carolina,  and  in  so  far  as  it  does  give  such  authority  it  is 
unconstitutional  and  void,  though  in  otiier  respects  good, 
in  as  much  as  said  act  in  the  said  House  of  Representa- 
tives did  not  pass  three  several  readings  on  three  diflerent 
davs,  but  the  second  and  third  readings  on  the  same  dav, 
nor  were  the  veas  and  navs,  if  anv,  on  the  second  and  third 
readings,  or  any  other  reading,  in  said  House  of  Represen- 
tatives entered  on  the  Journal. 

The  jilaintiff  objected  to  the  evidcTU-e,  not  on  the  ground 
of  incompetency  as  to  the  mode  of  proof  in  the  use  of  the 
printed  instead  of  the  certified  copies  thereof,  but  on  the 
ground  of  incompetency  and  irrelevancy  and  immateriality 
of  the  proof  itself,  and  that  the  ratification  of  the  act  is 
conclusive,  and  the  legal  eflfect  of  the  act  is  not  dependent 
upon  the  manner  of  its  passage,  and  that  plaintiff  cannot 
be  compelled  to  look  behind  the  act  as  published  ;  and  also 
upon  the  ground  that  the  Supreme  Court  of  North  Caro- 
lina has  held  that  the  town  of  Oxford  was  authorized  bv 
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said  Chapter  315,  Laws  of  1891,  to  issue  bonds  ;  and  on  the 
ground  that  the  Journal  was  offered  to  attack  the  ratifi- 
cation, though  defendant  disclaimed  such  purpose. 

The  objection  was  overruled,  and  the  evidence  admitted, 
and  plaintiff  excepted. 

It  appeared  by  said  House  Journal  that  said  act,  Ch.  316 
of  the  Laws,  1891,  passed  its  second  and  third  readings  in 
the  House  of  Representatives  on  one  and  the  same  da}^ 
and  that  the  yeas  and  nays,  if  any,  were  not  entered  on 
the  Jou.'-nal.  Defendant's  counsel  stated  they  had  certified 
copies  from  the  Secretary  of  State  of  the  pertinent  parts  of 
the  Journals,  but  their  production  was  waived. 

His  Honor  charged  the  jury  that  if  they  believed  the 
evidence  thev  should  answer  the  sixth  issue  ''  No"'  and 
all  the  other  issues  "  Yes,"  and  fix  the  date  of  the  tender 
of  the  release  as  the  3d  of  December,  1894.  Defendant 
excepted.  The  jury  found  all  the  issues  in  favor  of  the 
plaintiff,  fixing  the  date  of  the  tender  of  said  release  as 
the  3d  of  December,  1894. 

The  court  thereupon  rendered  judgment  in  favor  of  the 
plaintiff,   and  the  defendant  excepted  and  apj)ealed. 

Me^^rs.  M,  V,  Lanier^  R.  O.  Burton^  W,  A.  Guthrie 
and  Edwardn  cfe  lioyster^  for  ai)pellant. 

Messrs.  Shepherd^  Manning  cfe  Foushee  and  J,  Craw- 
ford Bigys^  for  appellee. 

Clark,  J.:  When  this  case  v/as  here  before  (116  N.  (\, 
339)  the  Court  set  aside  the  non-suit  taken  below  and  held 
that  the  plaintiff  could  maintain  an  action  as  the  case  was 
then  presented.  The  Court  did  so  upon  the  ground  that, 
there  being  apparently  a  valid  liability  of  $40,000  against 
the  town  of  Oxford,  the  compromise  thereof  for  the  sum 
of  $20,000  was  not   necessarily    void,  and    that    the   court 
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below  erred  in  non-suiting  the  plaintiff.  The  case  had 
been  tried  upon  the  view  that  the  charter  of  the  town  of 
Oxford  authorized  the  election  under  which  the  $40,000 
indebtedness  was  contracted.  The  judge  below  held  that 
this  was  not  so,  and  hence  that  the  compromise  was  not 
binding.  This  Court  sustained  the  view  taken  below,  that 
the  town  charter  did  not  authorize  the  contraction  of  the 
indebtedness,  but  held  that,  on  its  face,  the  act  chartering 
the  railroad  (Acts  1891,  Ch.  315,  Sec.  10,)  authorized  the 
election.  The  question  as  to  the  eflSicacy  of  that  act  had 
not  been  questioned  below,  as  the  plaintiff  had  rested  its 
claim  upon  the  authority  of  the  town  charter  to  sustain 
tlie  election. 

The  questions  decided  before  need  not  be  called  in  con- 
troversy. We  must  take  it  that  our  former  opinion  settles 
that  the  town  had  authority  to  compromise  a  valid  liabil- 
ity for  a  smaller  sum,  and  that  the  Act  of  1891,  Ch.  315, 
on  its  face^  authorized  the  election.  When  the  second 
trial  was  had  below  the  point  was  taken  for  the  first  time, 
that,  conceding,  as  this  Court  had  held,  that  the  Act  of  1891, 
Ch.  315,  l)y  its  terms  authorized  the  election,  that  act  was 
invalid  because  not  passed  as  required  for  all  acts  empow- 
ering couiities,  cities  and  towns  to  issue  bonds.  The  Con- 
stitution, Art.  II.,  Sec.  14.  This  section  of  the  Constitu- 
tion is  im])erative  and  not  recommendatory,  and  must  be 
observed ;  otherwise  this  wise  and  necessary  precaution 
inserted  in  the  orgaiiic  law  would  be  converted  into  a  nul- 
lity by  judicial  construction.  It  was  intended  as  a  safe- 
iXuard,  and  has  been  held  mandatorv  in  all  other  courts  in 
which  that  (juestion  has  been  presented,  as  will  be  seen 
below.  This  point  was  not  raised  below  in  the  former 
trial,  nor  in  this  Court,  as  the  plaintiff  was  then  relying 
upon  the  charter  of  the  town,  which  we  held  invalid  for 
that  purpose.     On    this  second    trial,   when    the   plaintiff 
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offered  for  the  first  time  the  Act  of  1891,  Ch.  315,  as  author- 
ity to  Fhow  a  valid  election  authorizing  the  indebtedness 
of  $40,000  as  a  basis  to  authorize  the  compromise,  (for, 
except  as  a  compromise,  the  judgment  would  be  void  on 
its  fsicej  heij\g  ultra  vireSy)  the  defendant  contended  that 
the  Act  of  1891,  Ch.  315,  while  valid  as  a  railroad  charter, 
was  unconstitutional  and  void  so  far  as  authorizing  the 
creation  of  an  indebtedness  by  the  town,  because  not 
enacted  in  the  manner  required  by  the  Constitution, 
Art.  II.,  Sec.l4r.  The  Journals  were  put  in  evidence  and 
showed  affirmatively  that  the  act  was  not  read  three  sev- 
eral days  in  each  House,  and  that  the  ayes  and  noes  were 
not  entered  on  the  readings  in  the  House,  as  required  by 
the  Constitution  for  acts  authorizing  the  creation  of  pub- 
lic indebtedness.  The  point,  therefore,  thus  arises  for  the 
first  time  in  ihis  case,  and  was  not  presented  and  could 
not  be  presented  in  the  former  appeal  for  the  reasons  above 
given.  The  point  is  one  of  transcending  importance,  and 
is  simply  whether  the  people,  in  their  organic  law,  can 
safeguard  the  tax-payers  against  the  creation  of  State, 
county  and  town  indebtedness  by  formalities  not  required 
for  ordinary  legislation,  and  must  the  courts  and  the  Legis- 
lature respect  those  provisions  ?  This  safeguard  is  Section 
14  of  Article  II.  of  the  Constitution.  It  provides  :  ''  No 
law  shall  be  passed  to  raise  money  on  the  credit  of  the 
State,  or  to  pledge  the  faith  of  the  State,  directly  or  indi- 
rectly, for  the  payment  of  any  debt,  or  to  impose  any  tax 
upon  the  people  of  the  State,  or  to  allow  the  counties, 
cities  or  towns  to  do  so,  unless  the  bill  for  the  purpose 
shall  have  been  read  three  several  times  in  each  House  of 
the  General  Assembly  and  passed  three  several  readings, 
which  readings  shall  have  been  on  three  different  days  and 
agreed  to  by  each  House  respectively,  and  unless  the  yeas 
and  nays,  on  the  second  and  third  reading  of  the   bill, 


222  IN  THE  SUPREME  COURT.  [119 


Bank  v.  Commissioners. 


shall  have  been  entered  on  the  Journal^  The  Journals 
offered  in  evidence  showed  affirmatively  that  '*  the  jeas 
and  nays  on  the  second  and  third  reading  of  the  bill '' 
were  not  '*  entered  on  the  Jonrnal."  And  the  Constitu- 
tion, the  supreme  law,  says  that,  unless  so  entered,  no  law 
authorizing  State,  counties,  cities  or  towns  to  pledge  the 
faith  of  the  State  or  to  impose  any  tax  upon  the  people, 
&c.,  shall  be  valid. 

This  case   has  no  analogy   to   Carr  v.  Coke^  116  N.  C, 
223.     That  merely  holds  that  when   an   act  is  certified  to 
by  the  Speakers  as  having  been  ratified,  it  is  conclusive  of 
the  fact  that  it  was  read  three  several  times  in  each  House 
and  ratified.     Const.,  Art.  II.,  Sec.  23.     And  so  it  is  here  ; 
the  certificate  of  the  Speakers  is  conclusive   that  this   act 
passed  three  several  readings  in  each  House  and  was  rati- 
fied.    The  certificate  goes  no  further.     It  does  not  certify 
that  this  act  was  read  three  several  days  in   each  House 
and  that  the  yeas  and  nays  were  entered  on  the  Journals. 
The  Journals  were  in  evidence  and   showed  affirmativelv 
the  contrary.     The  people  had  the  power  to  protect  them- 
selves by  requiring  in  the  organic  law   something  further, 
as  to  acts  authorizing  the  creation   of  bonded  indebted- 
ness by  the  State  and  its  counties,   cities  and  towns,  than 
the  fact  certified  to  by  the  Speakers  of  three  readings  in 
each  House,  and  ratification.     This  organic  provision  plain- 
ly requires,  for  the  validity  of  this  class  of  legislation,  in 
addition  to  the  certificates  of  the  Speakers,  which  is  sufli- 
cient^for  ordinary   legislation,  the  entry  of  the  yeas  and 
nays  on  the  Journals  on  the  second  and  third  reading  in 
edch|House.     It  is  provided  that  such  laws  are  "  no  laws,  " 
i.  e.,  are  void  unless  the  bill  for  the  purpose  shall  have 
been  read  three  several  times  in  each   House  of  the  Gen- 
eral Assembly  and   passed  three   several   readings,  which 
readings  shall  have  been   on    three    different    days,  and 
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agreed  to  by  each  House  respectively,  and  unless  the  yeas 
and  nays  on  the  second  and  third  reading  of  the  hill  shall 
have  been  entered  on  the   Journal,     This  is  a  clear  decla- 
ration of  the  nullity  of  such  legislation  unless  this  is  done, 
and  every   holder  of  a   State  or   municipal  bond  is  con- 
clusively fixed  with  notice  of  this  requirement  as  an  essen- 
tial  to   the   validity   of  his    bond.     If  he    buys    without 
ascertaining    that  X'onstitutional    authority   to    issue  the 
bond  has  thus  been  given,  he  has  only  himself  to   blame. 
1  Dill.  Mun.  Corp.,  545,  and  cases  cited.     It  is  certainly 
in  the  power  of  the  sovereign  people  in  framing  their  Con- 
stitution  to  require  as  a  prerequisite  for  the  validity  of 
this  class  of  legislation  these  precautions  and  the  additional 
evidence   in   the  Journals  that  they  have  been   complied 
with,  over  and  above  the  mere  certificate  of  the  Speakers 
which  is  sufficient  for  other  legislation.     That  the  organic 
law  does  require  the  additional  forms  and  the   added  evi- 
dence of  the  Journals  is  plain  beyond  power  of  controversy. 
Accordingly,  the  law  is  well  settled  by   nearly   one   hun- 
dred adjudicated  cases  in  the  courts  of  last   resort  in   30 
states,    and    also    by  the   Supreme  Court  of  the   United 
States,  that   where   a  State  Constitution   prescribes  such 
formalities  in  the  enactment  of  laws  as  require  a  record  of 
the  yeas  and  nays  on  the  legislative  Journals,  these  Jour- 
nals are  conclusive  as  against  not    only   a  printed  statute 
published  by  authority   of  law,   but   also   against  a   duly 
enrolled  act. 

The  following  is  a  list  of  the  authorities,  in  number  93, 
sustaining  this  view  either  directly  or  by  very  close  anal- 
ogy. It  is  believed  that  no  Federal  or  State  authority  can 
be  found  in  conflict  with  them.  Decisions  can  be  found, 
as  for  instance  Carr  v.  Coke^  s^ipra^  to  the  effect  that 
where  the  Constitution  contains  no  provision  requiring 
entries    on   the   Journal  of  particular    matters,  such,  for 
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example,  as  calls  of  the  yeas  and  nays  on  a  measure  in 
question,  the  enrolled  act  cannot  in  snch  case  be  impeached 
by  the  Journals  That,  however,  is  a  very  different  prop- 
osition from  the  one  involved  here,  and  the  distinction  is 
adverted  to  in  Field  v.  Clark^  143  U.  S.,  on  p.  671.  The 
authorities  are  as  follows : 

Alabama— ^%  Ala.,  115;  54  Id.,  599 ;  58  Id.,  546;  60 
Id.,  361 ;  77  Id.,  597 ;  82  Id.,  562. 

Arkansas— 1^  Ark.,  250;  27  Id.,  366  ;  32  Id.,  496;  33 
Id.,  17  ;  40  Id.,  200  ;  51  Id.,  559. 

California— %  Sawyer,  238 ;  54  Cal.,  Ill ;  69  Id.,  479. 

Colorado— b  Col.,  525  ;  11  Id.,  489  ;  20  Id.,  279. 

Florida— Zl  Fla.,  291 

Georgia— m  Ga.,  566. 

Illinois— 14.1\\.,2^1  ;  17  Id.,  151  ;  25  Id.,  181  ;  35  Id., 
121;  38  Id.,  174;  43  Id.,  77;  62  Id.,  253;  68  Id.,  160;  120 
Id.,  322. 

Indiana— ^  Ind.,  683  ;  11  Id,,  43. 

Iowa — 60  Iowa,  543. 

Ka7isas—l^  Kans.,  194;  17  Id.,  62;  26  Id.,  724. 

Kentucky— ^^  Ky.,  537. 

Louisiana — 44  La.,  Ann.,  223. 

Maryland— Al  Md.,  446  ;  42  Id.,  203. 

Michigan— "1  Gibbs,  287;  1  Doug,,  351  ;  2  Mich.,  191; 
13  Id.,  481  ;  22  Id.,  104;  55  Id.,  94;  59  Id.,  610  ;  64  Id., 
385  ;  72  Id.,  446 ;  79  Id.,  59  ;  80  Id.,  593  ;  97  Id.,  589. 

Minnesota—"!  Minn.,  330  ;  24  Id.,  78  ;  38  Id.,  143  ;  45 
Id.,  451. 

Missouri— 4:  Mo.,  303  ;  71  Id.,  266. 

Nebraska— 4:  Neb.,  503  ;  18  Id.,  236  ;  20  Id.,  96. 

Nevada— \^  Nev.,  391. 

New  ffamj)shire— 35  N.  H.,  579 ;  52  Id.,  622.  • 
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JVew  York—S  N.  Y.,  317  ;  42  Id.,  379  ;  54  Id.,  276  ;  130 
Id.,  88 ;  2  Hill,  31 ;  4  Hill,  384 ;  1  Denio,  9  ;  2  Denio,  97 ; 
23  Wend.,  134. 

Ohio— 20  Ohio  St.,  1. 

Oreffon— 21  Ore.,  566. 

Pen7isylvania — 26  Pa.  St.,  446. 

South  Carolina— \2  S.  C,  300  ;  13  Id.,  46. 

Tennessee— %  Lea,  549  ;  86  Term.,  732 ;  87  Id.,  163  ;  91 
Id.,  596. 

Texas— S\  Tex.,  230  ;  22  Tex.  Ap.,  396. 

Virginia— 1^  Va.,  269. 

West  Virginia — 5  W.  Va.,  85. 

Wisconsin— 4:b  Wis.,  543  ;  64  Id.,  323  ;  80  Id.,  407. 

Wyoming— \  Wy.,  85  ;  Id.,  96. 

United  States— 6  Wall.,  499;  94  U.  S.,  260  ;  105  Id., 
667. 

Of  these  cases,  especially  pertinent  are  94  U.  S.,  260 ; 
105  Id.,  267;  42  N.  Y.,  379;  45  La.,  Ann.,  223;  71  Mo., 
266,  and  22  Texas  App.,  396. 

To  same  purport  are  Black's  Constitutional  Law,  Sees. 
31,  102;  Cooley  Constitutional  Lim.  (6th  Ed.),  156,  163, 
168;  Smith  Const.  Lini.,  833  ;  Story  Const.,  590  ;  Sedgwick 
Stat.,  639,  551  ;  Gush.  Leg.  Asseinb.,  Sec.  2211 ;  1  Whart., 
3  Ed.,  260;  1  Greenleaf  Ev.,  491. 

Constitutional  requirements  as  to  the  style  of  acts  or 
the  manner  of  their  passage  are  mandatory  not  directory. 
State  V.  Patterson,  98  N.  C,  660,  663,  665.  The  30  days' 
notice  required  before  the  passage  of  a  private  act  is  not 
required  by  the  Constitution  toV>e  entered  on  the  Journals, 
as  is  required  as  to  the  readings  on  several  days,  and  the 
ayes  and  noes  on  each  reading,  with  bills  authorizing  the 
contraction  of  public  indebtedness,  and  hence  it  may  be 
that  the  giving  of  such  30  days'  notice  is  conclusively  pre- 
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snmod  as  to  such  private  ticis^  ( Harrison  v.  Gordy^  57  Ala., 
49;  Walkers.  Griffith^  60  Ala.,  361)  though  the  contrary 
was  intimated  in  Gatlin  v.  Tarhoro^  78  N.  C,  119. 

The  history  of  the  eoiintry  at  large,  and  of  this  State  as 
well,  has  shown  the  necessity  of  this  safeguard  as  to  acts 
authorizing  the  creation  of  public  indebtedness,  which  has 
been  incorporated  also  into  several  other  State  Constitu- 
tions. We  have  no  power  nor  wish  to  nullify  so  plain 
and  mandatory  a  provision,  so  carefully  and  explicitly 
worded,  and  which  has  been  held  binding  by  all  other 
courts  wherever  the  question  has  been  presented. 

The  judgment  on  its  face  is  by  consent  and  for  a  railroad 
subscription.  It  is  therefore  on  its  face  to  be  treated  as 
void,  being  ultra  viV^"^,  unless  a  special  authority  is  shown 
authorizing  the  indebtedness  for  which  it  was  a  compro- 
mise [Kelly  v.  Milan^  127  V .  S.,  150);  for,  ex  virhite  officii^ 
town  commis^ioners  have  no  authority  whatever  to  bind 
the  town  by  submitting  to  a  consent  judgment  for  $20,000 
for  a  matter  appearing  on  the  face  of  the  judgment  to  be 
not  for  town  purposes.  If  the  Commissioners  of  the  town 
were  vested  with  no  authority  to  create  the  debt,  they 
certainly  could  not  acquire  sucli  power  by  entering  into  a. 
consent  judgment. 

The  consent  judgment  entered  into  by  the  town  authori- 
ties could  not  bind  the  town  to  a  subscription  to  a  railroad 
unless  the  power  to  subscribe  or  donate  had  been  legally 
granted  by  the   Legislature. 

Consent  judgments  are  in  eifcct  merely  contracts  of 
parti*  s,  acknowledged  in  open  court  and  ordered  to  be 
recorded.  As  such  they  bind  the  parties  themselves  thereto 
as  fully  as  other  judgments,  but  when  parties  act  in  a 
representative  cai>acity  such  judgments  do  not  bind  the 
cestuh  que  frustent  unless  the  trustees  had  authority  to  act, 
and  when  (as  in  the  present  case)  the  parties  to  the  action. 
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the  town  atithorities,  had,  as  appears  above,  no  authority  to 
issue  the  bonds,  their  honest  belief,  however  great,  that 
they  had  such  power  would  not  authorize  them  to  acquire 
suchpower  and  bind  the  town  by  consenting  to  a  judgment. 
It  is  not  a  question  of  a  fraudulent  judgment  but  a  void 
judgment  from  want  of  authority  to  consent  to  a  decree 
to  bind  principals — the  tax  payers — for  whom  they  had 
no  authority  to  create  an  indebtedness  by  consenting  to  a 
judgment,  any  more  than  they  would  have  had  by 
issuing  bonds.  If  authorized  to  create  the  indebtedness, 
either  the  bonds  or  the  consent  judgment  would  be  equally 
an  estoppel,  but  as  they  had  no  such  authority  neither 
bonds  nor  judgment  is  binding  on  the  tax-payers.  It  is 
not  their  bond  nor  judgment.  In  Kelly  v.  Milan,  supra{ 
Blatciiford,  J.,  says:,  "The  declaration  of  the  validity  of 
the  bonds  contained  in  the  decree  was  made  solely  in  pur- 
suance of  the  consent  to  that  effect  contained  in  the  agree- 
ment siffned  by  the  mavor  and  the  officers  of  the  railroad 
company.  The  act  of  the  mayor  in  signing  that  agreement 
could  give  no  validity  to  the  bonds,  if  they  had  none  at  the 

time  the  agreement  was  made The  adjudication  in  the 

decree,  under  the  circumstances,  cannot  be  set  up  as  a 
judicial  determination  of  the  validity  of  the  bonds.  This 
was  not  the  case  of  a  submission  to  the  court  of  a  question 
for  its  decision  on  the  merits,  but  was  a  consent  in  advance 
to  a  particular  decision  by  a  person  who  had  no  right  to 
bind  the  town  by  such  consent,  because  it  gave  life  to 
invalid  bonds,  and  the  authorities  of  the  town  had  no  more 
power  to  do  so  than  they  had  to  issue  the  bonds  originally." 
In  Tex.  <&  Pac,  R.  R.  v.  So,  Pacific  Co.,  J 37  U.  S.,  48, 
5G,  Fuller,  C.  J.,  says:  '*  The  decrees  were  entered  by 
consent  and  in  accordance  with  the  agreement,  the  courts 
merely  exercising  an  administrative  function  in  recording 
what    had     been     agreed    to   between    the    parties,"   and 
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hence  holds  that  the  Federal  Courts  in  disregarding  such 
decrees  were  not  violating  the  rule  that  due  effect  must  be 
given  to  the  determination  of  the  matter  by  a  State  court 
having  jurisdiction. 

In  Lawrence  Mfg.  Co.  v.  Janesville^  138  U.  S.,  552, 
Fuller,  C.  J.,  again  says  :  ''  The  prior  decree  was  the  con- 
sequence of  the  consent  (of  parties)  and  not  the  judgment 
of  the  court ;  and,  this  being  so,  the  court  had  the  right  to 
decline  to  treat  it  as  res  judicata^^  citing  many  cases, 
among  them  our  own  case  of  Lamb  v.  Gatlin^  22  N.  C,  37, 
infra^  and  refused  to  execute  a  former  decree,  saying  :  "  As, 
therefore,  if  the  old  company  had  defended  the  suit  against 
it,  it  would  have  prevailed,  the  decree  of  the  circuit 
court  being  correct  upon  the  merits,  it  is  also  correct  in 
that  the  court  refused  to  be  constrained  by  the  previous 
erroneous  consent  decree  to  decree  contrary  to  the  right  of 
the  cause.'"  In  Gay  v.  Pasparty  106  U.  S.,  679,  Miller, 
J.,  says  (p.  698)  :  "Such  decree  as  was  had,  being  dependent 
upon  consent,  did  not  operate  as  a  judicial  decision  by  the 
court."  This  treatment  of  consent  decrees  prevails  thus 
in  law  as  well  as  equity,  Kelly  v.  Milan^  supra^  being  an 
action  at  law  to  recover  judgment  on  bonds  issued  in  aid 
of  a  railroad,  and  the  otlier  cases  above  cited  being  in 
equity.  In  Brownsville  Taxing  District  v.  L^ge^  1 29  U.  S., 
493,  505,  which  is  substantially  like  the  present,  being 
an  application  for  a  mandamus  to  compel  the  levying  of  a 
tax  to  pay  a  judgment  rendered  on  interest  coupons  of 
bonds,  Fuller,  C.  J.,  says :  "  The  Court  cannot  decline  to 
take  cognizance  of  the  fact  that  the  bonds  are  utterly 
void,  and  no  such  remedy  exists.  Res  judicata  may  render 
straight  that  which  is  crooked,  and  black  that  which  is 
white — -facit  ex  curvo  rectum,  ex  alho  nigrum — but  where 
application  is  made  to  collect  judgments  by  process  not 
contained   in   themselves   and   requiring  to   be  sustained. 
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reference  to  the  alleged  cause  of  action  upon  which  they 
-are  founded,  the  aid  of  the  court  should  not  be  granted 
whien  upon  the  face  of  the  record  it  appears,  not  that  mere 
error  supervened  in  the  rendition  of  such  judgment,  but 
that  they  rest  upon  no  cause  of  action  whatever."  So,  in 
the  present  case,  even  if  the  former  judgment  had  not  been 
by  consent,  it  appears  that  there  was  no  authority  to  issue 
the  bonds,  and  the  courts  will  not  issue  mandamus  to  levy 
a  tax  to  pay  such  judgment. 

In  Larnh  v.  Gatlin^  22  N.  C,  37,  (cited  and  approved  by 
the  Supreme  Court  of  the  United  States  ut  aupra^)  Gaston, 
J.,  says,  as  to  the  effect  of  a  consent  judgment  by  an  exec- 
utor, that  it  did  not  bind  the  beneficiaries  of  the  estate,  as 
here  the  tax-payers  are  not  bound  by  the  consent  judg- 
ment entered  into  by  the  town  authorities,  because  '*  it  is 
not  in  truth  a  decree  in  invitumy  and  by  a  judgment  of 
the  court  to  which  the  defendant  was  compelled  to  sub- 
mit, and  which,  therefore,  would  not  only  bind  him,  but 
those  also  for  whose  benetit  he  held  the  estate,  unless  it 
can  be  impeached  for  fraud  ;  but  it  is  a  voluntary  settle- 
mei»t  between  the  defendant  and  the  persons  then  claim- 
ing, which  the  parties  to  that  settlement  have  chosen  to 
invest  with  the  forms   of  a  judicial   determination.     The 

decree- was  avowedly  adopted  because  it  was  made  hy 

the  parties.  A  decree  thus  rendered  as  against  the  present 
plaintiffs  (who  were  the  ])rincipals  whom  the  defendant  in 
the  consent  judgment  represented)  has  no  force  except  so 
far  as  it  is  seen  to  be  just."  There  are  other  authorities 
to  the  like  effect  and  purport,  but  the  above  will  suffice. 
A  recital  of  facts  which  the  corporate  officers  had  no 
authority  to  determine,  or  a  recital  of  matters  of  law,  do 
not  estop  the  corporation.  Dixon  Co,  v.  Field^WX  U.  S., 
83  ;  Bank  v.  Porter  Township,  110  U.  S.,  608. 

The  certificate  of  the  Speakers  is  not  good  for  more  than  it 
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certified,  i.  e.  that  the  bill  has  been  read  three  times  in  each 
House  and  ratified.  And  ordinarily  that  makes  the  bill  a  law. 
But  for  this  class  of  legislation  the  Constitution  provides 
that  the  facts  thus  certified  by  the  Speakers  will  make  no 
law  unless  it  further  appears  that  the  yeas  and  nays  have 
been  recorded  on  the  Journals  on  the  i^econd  and  third 
readiuir  in  each  House.  The  Constitution  makes  the  entry 
on  the  Journals  essential  to  the  validity  of  the  act.  If  it 
be  conceded  that  presumption  of  regularity  arises  from  the 
publication  of  the  act  in  this  case,  it  was  rebutted,  for 
the  Journals  w^ere  offered  by  the  defendant,  and  showed 
that  no  constitutional  authority  had  been  conferred  to 
issue  the  l^onds  or  contract  the  indebtedness.  It  is  incum- 
bent upon  the  purchaser  of  municipal  bonds  to  examine 
whether  the  power  to  issue  has  been  duly  granted.  Lake 
V.  Graham^  130  U.  S.,  674  ;  £afit  Oakland  v.  Skinner^  iH 
U.  S.,  265  ;  1  Dillon  Mun.  Corp.,  245.  The  bonds,  having 
been  issued  without  authority,  were  absolutely  void. 
Maysh  V.  Fulton  Co.^  10  Wall.,  676  ;  Clarke  v.  Hancock  Co.^ 
27  111. ,305.  The  payment  of  interest  is  no  ratification, 
for  there  can  l»e  no  ratification  when  there  is  want 
of  power.  Doon  v.  Citmrnins^  142  U.  S.,  370  ;  Davicas 
Co.  V.  Dickinson^  117  U.  S.,  657,  665  ;  Norton  v. 
Shelby  Co.y  118  V.  S.,  425,  451  ;  Lewis  v.  Sh  re  re- 
port,   108    U.    S.,    282,     287. 

In  instructing  the  jury    upon   the  evidence  to  find  the 
issues  in  favor  of  the  plaintiff"  there  was  error. 

Error. 
Faikcloth,  C.  J.,  dissents. 
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W.  C.  POWELL  &  CO.  V.  J.  M.  SIKES,  et  al. 

Action  to  Recover  Land — Sale  of  Land  for  Taxes — Tax 
Deed — Mortgagee  Not  Enihled  to  Notice  of  Sale  of 
Land  for  Taxes, 

1.  Under  the  Revenue  Act   of  1891  ( Ch.  323)  a  sheriff's  deed   for 

land  sold  for  taxes  is  good  as  against  a  mortp:age  recorded 
before  the  sale,  but  after  the  levy  of  the  taxes. 

2.  It  is   the  duty  of  a  mortgagee  to  pay   the  taxes  on  the  mort- 

gaged land  if  the  mortgagor  fails  to  do  so,  and  in  case  of  a 
sale  of  the  land  for  the  taxes  he  is  barred,  notwithstanding 
he  has  no  notice  of  the  intended  sale  bv  the  sheriff. 

A<"ri<)N  to  recover  land,  tried  at  April  Term,  ISOn,  of 
Gkanvillk  Su])erior  Court,  before  Cohle^  «/.,  and  a  jury. 
The  facts  appear  in  the  opinion  of  Asr<ociate  Justice  Mont- 
gomery. 

The  lurv,  under  instruction  of  his  Honor,  rendered  a 
verdict  for  the  defendant,  and  from  the  judgment  thereon 
plaintiff  appealed. 

MeiKsrs.  Edwards  cfe  Roj/ster^  for  plaintiffs  (appellants). 
Messrs,  T.  T.  ift  A.  A.  Ilici's,  for  defendants. 

M<)NT(JOMEKY,  J. :  This  action  was  brought  for  the  ])os- 
session  of  a  tract  of  land  described  in  the  conij)laint.  The 
defendant  Sikes  bought  the  premises  on  JuneC,  lSd2,  at 
the  sheriff's  sale  for  taxes  due  for  ISDl.  The  sheriff  exe- 
cuted a  deed  to  Sikes  on  December  28,  1893.  On  Febru- 
ary 2,  1892,  the  defendant  Emery,  who  was  the  owner  of 
the  land,  and  who  listed  it  for  taxation  in  1891,  executed 
to  the  plaintiffs  a  mortgage  to  secure  a  debt  therein  men- 
tioned, which  debt  was  unpaid  at  the  time  of  the  sheriff's 
gale.      The  plaintiff  had  no  notice  of  the  sale.      The  plaint- 
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iffs  insist  that  the  defendant  Sikes  bought  only  the  defend- 
ant Emery's  right  in  the  property,  i.  e.  the  right  to  redeem 
the  land  upon  the  payment  of  the  mortgage  debt,  and  that 
the  plaintiffs  were  the  legal  owners  of  the  land  at  the  time 
of  the  sheriff's  sale,  and  that  they  are  entitled  as  mort- 
gagees to  the  possession  of  the  land.  In  support  of  this 
position  we  are  cited  by  counsel  for  plaintiffs  to  the  case 
of  Hill  V.  Nicholso-n^  92  X.  C,  24,  and  the  eases  there 
cited.  It  was  decided  in  these  cases  that  the  mortgagee, 
being  the  legal  owner  of  the  land,  was  entitled  to  notice 
from  the  sheriff  of  intended  sales  of  the  land  for  taxes. 
The  case  of  Woody  v.  Jones^  113  N.  C,  253,  is  to  the  same 
effect.  But  this  Court  in  more  recent  decisions,  in  con- 
struing the  Revenue  Act  of  1891,  has  held  that  a  m<irt- 
gagee's  lien  is  subject  to  the  lien  for  taxes,  and  that  he 
must  pay  them  if  the  mortgagor  does  not,  and  that  he  is 
barred  by  a  sale  of  the  land  for  taxes  without  notice  from 
the  sheriff.  In  Exuni  v.  Baker^  115  N.  C,  242,  the  Court 
held  that  '*  a  mortgagee  wa-*  recjuired  to  see  to  the  dis- 
charge of  the  tax  liens  as  the}'  fell  due,  it  the  mortgagor 
should  make  default  in  the  |)ayment,  or  submit  to  the  con- 
sequences of  his  neglect  to  do  so.""  In  Stanley  v.  Baird^ 
118  N.  C,  75,  the  facts  were  like  these  in  the  case  before  the 
Court,  except  that  the  owner  of  the  land  conveyed  it  in  fee- 
simple  instead  of  by  way  of  mortiicage,  to  the  plaintiff  in 
that  suit,  before  the  land  was  sold  for  taxes,  and  after  they 
were  due.  Section  73  of  the  Act  of  1891  provides  that 
"  no  sale  of  real  property  for  taxes  shall  be  considered  valid 
(invalid)  on  account  of  the  same  having  been  charged  in 
any  other  name  than  that  of  a  rightful  owner,  if  the  said 
property  be  in  other  respects  sufficiently  described."  There 
is  no  error  in  the  judgment  of  the  court  below. 

Affirmed. 
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A.   W.   TILLEY,   et    al.  Executor    of    WM.  ELLIS    v.  PEGGY 

ELLIS,  et  al. 

WilL  Construction  of — Devise — Latent  Amhiguity — Inten- 
tion of  Testator, 

1.  A  testator  devised  property  to  the  use  of  *'  The  Methodist  Episco- 

pal Church,"  and  to  a  proceeding  instituted  by  the  executors 
to  obtain  the  advice  of  the  court  as  to  the  application  of  the 
devise  the  heirs  of  the  testator  and  two  religious  organiza- 
tions, the  "  Methodist  Episcopal  Church''  and  the  ''  Methodist 
Episcopal  Church,  South  "  were  made  parties  and  answered, 
the  heirs  claiming  the  devise  to  be  void  for  uncertainty,  and 
each  of  the  religious  organizations  claiming  to  be  tlie 
intended  devisee  :  it  was  error  to  reject  testimony  offered  and 
tending  to  show  (1)  that  the  legal  name  of  neither  organiza- 
tion came  within  the  very  words  of  the  will,  one  being 
''Trustees  of  the  Methodist  Episcopal  Church,"  and  the 
other  the  **  Methodist  Episcopal  Church,  South,"  and  (2)  that 
both  organizations  were  commonly  known  as  '*  The  Method- 
ist Episcopal  Church." 

2.  In  Buch  case  an  issue  should  have  been  submitted  as  to  which 

church  the  testator  intended  to  device  the  property  by  the 
use  of  words  applying  strictly  to  neither,  but  in  common 
parlance  to  both,  on  which  issue  admissions  or  evidence  that 
one  church  had  numerous  members  and  church  buildings  in 
the  testator's  county,  and  the  other  none,  would  have  been 
competent  to  show  the  testator's  intention. 

Faircloth,    C.   J.  dissents,   arguendo^   in   which  Furchks,  J., 
concurs. 

Civil  action,  tried  at  March  Term,  189H,  of  Durham 
Superior  Court,  before  Cohle^  -/.,  and  ajur}-.  The  purpose 
of  the  action  was  to  obtain  instructions  of  the  conrt  as  to 
the  application  of  the  devise  made  in  item  2  of  the  last 
will  and  testament  of  plaintiffs'  testator.  The  sixth  para- 
graph of  the  petition  was  as  follows  : 

"6-  That  the  second  item  of  their  testator's  will  is  as 
follows  :     '  I  give  and  devise  to   my   beloved    wife,    Yiney 
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Ellis,  all  of  my  p(»j)erty,  both  personal  jind  real,  of  every 
description,  to  have  and  to  hold  the  same  diirin<?  her  nat- 
ural life,  at  her  death  to  the  use  of  the  Methodist  Episco- 
pal Church  ;  if  not  built  before  my  death  to  be  built  out  of 
mv  estate,  one-fourtii  of  a  mile  east  of  mv  homestead,  at 
some  convenient  place';  tliat  Viney  Ellis,  wife  of  sail 
testator,  is  dead,  and  no  Methodist  Episcopal  Church  waa 
built,  either  by  the  testator  or  any  other  person  or  persons, 
near  the  testator's  homestead  during  liis  lifetime,  nor  is 
there  any  congregation  of  any  such  Methodist  Episcoi)al 
Church  organized  or  formed,  nor  are  there  any  trustees 
capable  of  holding  property  of  any  such  Methodist  Episco- 
pal Church,  and  plaintiffs  are  not  advised  upon  whom  to 
make  service  of  proctjss  in  order  to  have  before  the  court 
such  Methodist  Episcopal  Church,  that  the  c(»nstrnctiou 
and  validi^'y  of  such  devise  m-iy  be  determined;  that  there 
is  and  has  been  for  manv  years,  lonir  prior  to  the  date,  '2inh 
day  of  June.  18S7,  (on  which  said  testator  made  his  will 
as  aforesaid,)  a  Metho<list  Episcopal  (-hurch,  duly  organ' 
ized  with  a  congregation  and  regular  servictes,  in  about 
three  n)iles  of  testator's  homestead,  which  church  was  well 
known  to  the  testator  at  the  time  he  executed  the  will 
aforesaid,  and  j>laintiffs  are  unable  to  determine  from  the 
will  of  tluMr  testator  whether  this  be  ihe  church  to  which 
he  referred  or  not,  or  wh(»the»*  the  devise  is  vali<l  and 
plaintiffs,  as  executors,  are  empowered  to  build  a  church 
as  directed  in  the  will.'' 

The  j)laintitls  prayed  the  instructions  of  the  court  on  the 
will  aforesaid,  as  follows  : 

'*  1.  Is  the  devise  in  the  secjond  item  of  the  will  to  the 
use  of  the  Methodist  Episco])al  (Church  valid,  and,  if  so,  to 
what  Methodist  Ej)iscop«l  Church  shall  the  remainder  of 
the  estate  be  a))plied  ? 

'*  2.   If  the  said  devise  to  the  use  (»f  the   Methodist  Epis- 
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copal  Church  is  valid,  and  no  church  building  as  contem- 
plated by  the  testator  was  built  in  his  lifetime,  are  the 
plaintifts  empowered  by  the  said  will  to  erect  a  building 
out  of  the  estate  of  their  testator  within  one-fourth  of  a 
mile  of  his  homestead  ? 

'*  3.  Upon  whom  shall  plaintiffs  have  summons  issued 
and  served  to  answer  ior  such  Methodist  Episcopal  Church, 
in  order  to  convert  said  land  into  moncv  with  which  to 
build  said  church  i 

'*  4.  Or  is  said  devise  invalid,  and  are  the  defendants 
entitled  to  remainder  of  i*aid  estate  as  the  heirs-at-law  of 
William  Ellis?" 

The  heirs  of  Wm.  Ellis,  having  been  made  parties, 
answered  as  follows  : 

**  2.  That  allegation  sixth  of  the  complaint  is  true  in  all 
its  statements,  except  that  which  refers  to  '  a  Methodist 
Episcopal  Church''  having  been  organized  prior  to  1SS7, 
within  about  three  miles  of  the  testator's  homestead,  which 
is  denied,  for  the  defendants  are  informed  and  believe 
there  is  not  only  no  organized  congregation  of  such  church, 
but  no  persons  who  are  now  men)bers  thereof  in  that 
vicinity.  But  the  defendants  admit  there  is  an  organized 
church,  having  congregations,  members  and  regular 
service,  under  Vaq  style  and  name  of  ''  The  Methodist 
Episcopal  Church,  South.'' 

''  And  the  defendants  answering  further  say  :  Tiiat  they 
are  advised  afid  believe  the  clause  of  the  will  of  Wm. 
Ellis,  deceased,  referred  to  in  Article  t)  of  the  complaint 
in  this  action,  is  null  and  void,  and  of  no  effect,  because  of 
the  uncertainty  of  the  object  of  the  legacy. 

**  Wherefore  the  defendants  pray  of  the  court  a 
construction  of  said  will  and  testament  according  to  law, 
and  such  orders  and  decrees  and  judgments  as  the  court 
may  deem  right,  proper  and  lawful." 
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The  defendants,  the  Methodist  Episcopal  Church,  having 
been  sninmoned  to  answer  the  complaint  of  the  plaintiff, 
answered  as  follows  : 

''  1.  That    the  allegations    in    the    6th    Article  of    the 
complaint,  to-wit :     *  Nor  is  there  any  congregation  of  any 
such  Methodist  Episcopal  Church  organized  or  formed,  nor 
are  there  any   trustees  capable  of  holding  property  of  any 
such  Methodist  Episcopal  Church,'  are  not  true.     But,  on 
the  contrary,  there  is  in   North  Carolina,  and  was  at  and 
before  the  date    of  the    said   William    Ellis'  will,  a  well- 
known   church  organization,  under  the  name  and  style  of 
the   '  Methodist  Episcopal  Church,'  duly  constituted   and 
organized   within  the  State  of  North  Carolina,  having  and 
holding    from    time     to     time    annual     conferences,     and 
having    its  pastoral  work  divided    up    into  five   districts, 
to-wit:     Bakersville,    Clyde,    Gladstone,    Morehead    City 
and  Statesville ;  that    at    the  last    annual    conference    of 
said  Methodist   Episcopal   Church,  held   at  Clyde,   in    the 
county  of  Haywood,  witiiiri  said  State  of  North  Carolina, 
it   appears,    according  to  the  official  journal    and    church 
statistics,     that      said     conference     had     fifty-nine     local 
preachers,  having  in  charge,  witiiin  the  said  State  of  North 
Carolina,  one  hundred  and  forty-six  established  churches, 
with  a  total  membership  of   7,266  members;  that  each  of 
said    church     congregations     has    a    board    of     trustees, 
(not  less    than   three,    nor  more    than    nine,)    capable    of 
holding    such     property,    and  said     Methodist     Episcopal 
Church   has  a  General    Board  of    Trustees    composed    of 
twelve  members,  six   ministers  and  six  laymen,  appointed 
by      the     General      Conference,     capable     of     receiving 
donations,  bequests,  grants,  etc.,  and  by  Section  316  of  the 
Book  of  Discipline,   issued   by    said   Methodist  Episcopal 
Church,  it  is  provided  as  follows: 
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"When  any  such  donation,  bequest,  grant  or  trust  is 
made  to  this  board,  or  to  the  church,  it  shall  be  the  duty 
of  the  pastor  in  the  bounds  of  whose  charge  it  occurs  to 
give  an  early  notice  thereof  to  the  board,  which  shall  pro- 
ceed without  delay  to  take  possession  of  the  same;  that 
Durham  county  is  within  said  Gladstone  District  of  said 
Methodist  Episcopal  Church ;  that  the  said  Methodist 
Episcopal  Church  trustees  are  ready  and  willing  to  accept 
the  devise  under  the  will  of  said  William  Ellis,  deceased, 
and  execute  the  trust  therein  imposed. 

"  That  as  to  the  other  allegations  in  the  aforesaid  Arti- 
cle 6  of  the  complaint,  this  defendant  has  no  knowledge 
nor  information  sufficient  to  form  a  belief,  (except  the  quo- 
tation from  the  testator's  will  therein  set  forth,)  and  there- 
fore denies  the  same. 

"II.  That  as  to  the  allegations  of  Article  3  of  the 
complaint,  this  defendant  has  no  knowledge  nor  informa- 
tion sufficient  to  form  a  belief,  and  therefore  denies  the 
same.'' 

J.  A.  Cunninggim,  in  behalf  of  himself  and  the  other 
Trustees  of  the  North  Carolina  Conference  of  the  Meth- 
odist Episcopal  Church,  South,  made  himself  a  party  to 
this  action   and  answered  as  follows : 

"  1.  That  the  Methodist  Episcopal  Church,  South,  in  the 
State  of  North  Carolina,  has  two  conferences,  one  called 
'The  North  Carolina  Conference' and  the  other  'The  West- 
ern Xorth  Carolina  Conference,'  and  that  Durham  county 
and  the  adjacent  counties  are  in  the  territory  of  the  North 
Carolina  Conference,  and  the  Methodist  Episcopal  Church, 
South,  in  said  counties  beloner  to  said  conference. 

"2.  That  the  said  North  Carolina  Conference  has  duly 
appointed  a  number  of  trustees,  to-wit:  J.  A.  Cunning- 
gim, B.  R.  Hall,  J.  N.  Cole,  R.  F.  Bumpass,  W.  S.  Black, 
W.  H.  Moore  and  J.  T.  Gibbs,   called   '  The   Trustees   of 
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the  North  Carolina  Conference  of  the  Methodist  Episcoi>al 
Church,  South,'  and  that  said  trustees  have  the  power 
and  authority  to  receive  donations  and  take  and  hold  prop- 
erty, real  and  personal,  in  trust  and  for  the  use  of  said 
Methodist  Episcopal  Church,  South. 

*' 3.  That  said  trustees  are  willing  and  ready  to  accept 
and  execute  the  trust  imposed  by  the  terms  of  the  will  of 
Wm.  Ellis,  deceased,  and  will  do  so  hy  erecting  a  church 
house  at  a  certain  spot,  about  one-fourth  of  a  mile  from 
the  homestead  of  said  William  Ellis,  which,  said  affiant  is 
informed  and  believes,  is  a  suitable  place  for  a  church,  and 
was  selected  and  pointed  out  as  such  by  said  testator  in 
his  lifetime. 

"  4.  That  the  common  and  usual  names,  for  the  Methodist 
Episcopal  Church,  South,  in  North  Carolina,  and  especialiy 
in  Durham  county,  are,  '  Methodist  Episcopal  Church/ 
omitting  the  word  '  South  '  in  said  name,  and  the  '  Method- 
ist Church,'  omitting  both  '  South  '  and  '  Episcopal.' 

"  5.  That,  as  affidant  is  informed  and  believes,  said 
William  Ellis  was  an  earnest  and  zealous  member  of  the 
Methodist  Episcopal  Church,  South,  at  the  time  of  his  death, 
had  been  such  prior  thereto  for  many  years,  and  was  never 
a  member  of  any  other  church. 

''6.   That,  as  affiant  is   informed    and    believes,  there  is 
no  church  for  whites,  of  the  Methodist  Episcopal  denomi- 
nation, (commonly  called  '  Northern    Methodists ),'  in  Dur- 
ham County,  nor  in  any  adjacent  county.'' 

Wherefore  defendant  prays  judgment  : 

"  1.  That  said  last  will  and  testament  of  said  William 
Ellis  be  declared  valid  and  certain,  and  that  the  executors 
of  the  same  be  directed  and  authorized  to  sell  said  land, 
and    after  deducting  the  expense    of  administration,  and 
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paying  the  debts  chie  by  said  testator,  pay  tlie  residue 
to  said  trustees,  to  be  used  by  them  in  the  erection  of  a 
church  as  set  out  in  Article  3. 

*'  2.  For  such  other  and  further  relief  as  heniav  beenti- 
tied  to  in  law  and  equity."     The  issues  were  as  follows: 

STATEMENT  OF  CASE  OX   ATPKAL. 

After  the  jury  were  sworn  and  empaneled  and  the 
pleading  read  the  Methodist  Episcopal  Church,  South,  ten- 
dered issues,  and  offered  to  introduce  evidence  tending  to 
sustain  the  same. 

(1)  Is  the  name  "Methodist  Episcopal  Church  "  a  com- 
mon or  short  name  for  "  Methodist  Episcopal  Church, 
South,"  and  by  such  name  known  ? 

(2)  Did  the  testator,  by  the  words  in  his  will,  '*  Method- 
ist Episcopal  Church,  "  intend  the  "Methodist  Episcopal 
Church,  South?" 

(3)  Is  the  corporate  name  of  the  "  Methodist  P]piscopal 
Church  "  the  Trustees  of  the  Methodist  Episcopal  Church  ?" 

The  court  declined  to  submit  any  of  the  issues  tendered, 
and  the  Methodist  Episcopal  Church,  South,  excepted. 
Here  copy  the  pleadings — the  complaint,  and  answers. 

At  the  hearing  it  was  admitted  that  one  organization  in 
this  State  was  the  Methodist  Episcopal  Church  and  the 
other  in  this  State  the  Methodist  Episcopal  Church,  South. 
But  it  was  not  admitted  that  the  Methodist  Episcopal 
Church  was  the  corporate  name.  It  was  further  admitted 
that  there  was  no  organized  congregation  cfthe  Methodist 
Episcopal  Church  in  this,  Durham  county,  but  it  was 
admitted  that  there  w'ere  organized  congregations  of  Chris- 
tians in  North  Carolina  known  as  the  Methodist  Episcopal 
Church. 

The  court  construed  the  will  and  rendered  judgment 
as  follows  : 
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*'  This  cause  coining  on  to  be  heard,  and  the  same  being 
heard  at  this  term,  the  pleading  having  been  read,  upon 
the  facts  admitted  and  agreed  upon  on  all  sides,  after  the 
argument  of  counsel  representing  the  respective  claimants, 
the  court  being  called  upon  to  consider  and  adjudge  the 
matters  in  controversy  in  this  action,  and  construe  the 
will  of  the  late  William  Ellis,  deceased,  (a  copy  of  which 
is  attached  to  the  complaint), 

"  It  is  considered,  adjudged  and  decreed  by  the  court  as 
follows: 

"  (1)  That  thesaid  will  of  the  said  William  Ellis,  deceased^ 
appearing  from  the  pleadings  to  be  his  last  will  and  testa- 
ment, it  is  adjudged  by  the  court  that  the  same  is  valid, 
and  every  part  thereof  is  valid  as  hereinafter  construed. 

'^(2)  That  the  devise  in  the  second  item  thereof  is  a 
good  and  valid  devise  to  the  '  Methodist  Episcopal  Church,' 
and  the  proper  legal  construction  of  said  devise  is  to  the 
'  Methodist  Episcopal  Church,'  sometimes  called  '  The 
Northern  Methodist  Church,' subject,  as  therein  expressed, 
to  the  life-estate  in  Yiney  Ellis,  the  testator's  wife,  in  the 
testator's  property  therein  devised  and  bequeathed. 

'•  (3)  That  the  true  intent  of  the  testator  was,  as  therein 
expressed,  that  unless  such  '  Methodist  Episcopal  Church' 
should  be  built  before  his  death,  the  same  should  bebnilt 
out  of  his  estate,  one-fourth  of  a  mile  east  of  his  homestead, 
at  some  convenient  place.' 

"  (4)  It  being  admitted  that  Viney  Ellis,  the  life  tenant, 
is  dead,  and  it  further  being  admitted  that  no  such  church 
as  the  testator  contemplated  has  been  built,  and  that  in 
order  to  carry  out  this  provision  of  the  testator's  will  a 
sale  of  the  testator's  property,  consisting  of  landed  estate, 
is  necessary  in  order  to  convert  the  same  into  money  for 
the  purpose  of  the  erection  of  said  church, 
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"It  is  therefore  considered  and   adjudged  by  the  court, 
and  ordered  and  directed,  that  the  executors  select,  reserve 
and  set  apart  on  the  lands  of  the  testator  a  suitable  church 
site  whereon  to  erect  such  church  building,  as  near  as  may 
be  '  one-fourth  of  a  mile  east  of  the  testator's  homestead, ' 
(not  less  than  half  an  acre,)  and  thereafter  sell  the  balance 
of  the  estate,  real  and  personal,  belonging  to  the  testator, 
and  after  the  payment  out  of  the  proceeds  of  such  sale  of 
all  the  cost  and  expenses  of  such  sale,  and  all  unpaid  debts 
of  the  testator,  and  the  cost  of  this  action,  and  the  costs 
and  expenses  of  their  administration   as  provided  by  law, 
they  shall  apply  and  appropriate  balance  or  surplus  of  the 
testator's   estate   to  the  use  and    benefit  of  the  aforesaid 
*  Methodist  Episcopal  Church'  for  the    purpose  aforesaid 
of  building  the  church  aforesaid.     If  the  trustees  or  other 
duly   constituted    church    authorities   of  said  '  Methodist 
Episcopal  Church  '  shall  desire  to  have  the   aforesaid   sur- 
plus moneys  turned  over  to   them   for  the  purpose  afore- 
said, then,  upon   their  entering  into  bond  with  good  and 
sufficient  surety  to  be  approved  by  the  clerk  of  this  court, 
conditioned  for  the  faithful  application  of  said  funds,  then 
and  thereupon   the  said  executors  of   William    Ellis    are 
hereby  authorized  and  directed  to  turn   over  to  said  trust- 
ees or  other   constituted  church  authorities  of  said  '  Meth- 
odist Episcopal  Church  '   the  aforesaid    surplus    moneys, 
taking  their  receipt  therefor,  and  the   same  shall  be  a  full 
and  final  discharge  to  said  executors  from  all   further  lia- 
bility or  responsibility  thereby." 

All  the  parties  except  the   Methodist   Episcopal  Church 
appealed. 

Mr,  Jos,  S,  Manning^  for  appellants. 
Messrs,  Guthrie  <&  Guthrie^  for  appellee. 

Clakk,  J. :  The  devise  was  to  the  use  of  the  "  Method- 
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ist  Episcopal  Church."  The  administrator  filed  liis  peti- 
tion asking  to  what  Methodist  Episcopal  Church  the  devise 
should  be  applied,  and  both  organizations  by  which  those 
words  were  used  in  their  title  were  made  parties  and 
answered,  and  the  heirs-at-law  answ^ered,  claiming  the 
devise  to  be  void. 

On  the  trial  one  of  the  defendant  church  organizations 
admitted  that  its  strictly  legal  name  was  "  Methodist  Epis- 
copal Church,  South,"  the  suffix  '"  South"  being  added  to 
the  descriptive  words  in  the  will,  but  oflTered  to  prove  that 
the  legal  name  of  the  other  organization  was  "  Trustees  of 
The  Methodist  Episcopal  Church,  "  with  the  prefix  "  Trust- 
ees of"  added  to  the  descriptive  words  in  the  will,  and 
tendered  an  issue  to  that  effect.  The  court  accepted  the 
admission  as  to  itself  by  the  Southern  Methodist  Church, 
but  refused  to  allow  it  to  prove  that  the  Northern  Method- 
ist Church  was  also  differentiated  from  the  words  of  the 
will  by  a  prefix.     This  was  error. 

Again  the  M.  E.  Church,  South,  admitted  that  the 
Northern  competitor  was  commonly  known  as  "  The  Meth- 
odist Episcopal  Church,"  without  the  prefix,  but  it  offered 
to  prove,  and  tendered  an  issue,  that  itself  was  also  com- 
monly known  as  "  The  Methodist  Episcopal  Church," 
without  the  suffix.  Again  the  judge  accepted  the  admission 
of  the  Southern  Church  against  itself,  but  refused  to  pernait 
it  to  prove  that  it  was  commonly  known  as  "  The  Methodist 
Episcopal  Church"  as  well  as  the  Northern  Church.  This 
surely  was  error.  It  is  true  the  admission,  cut  in  two,  was 
that  the  competitor  was  the  "  Methodist  Episcopal  Church," 
but  that  said  admission  fairly  meant  only  that  it  was 
commonly  known  as  such,  and  not  that  such  was  its  legal 
name,  is  shown  by  the  statement  in  the  same  breath  that 
such  was  not  its  corporate  name,  and  the  offer  to  prove, 
and  tender  of  an  issue,  that  the  legal  name  had   a  prefix. 
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Besides,  even  if  the  name  of  the  Northern  church  had 
come  technically  within  the  very  words  of  the  devise,  if 
the  other  church,  not  technically  but  in  common  speech, 
was  known  by  the  very  same  words  and  abounded  in  that 
section,  whereas  the  Northern  church  was  entirely  unknown 
there,  this  would  leave  the  intention  of  the  testator  to 
*j"ry,  since  the  real  object    is  to  ascertain  his  intention. 

When  evidence  is  improperly  rejected  it  must  be  taken 
for  the  purpose  of  the  argument  that  if  admitted  it  would 
have  proved  what  the  party  oifering  claimed  it  would 
prove.  Therefore,  we  must  take  it  that,  if  admitted,  it 
would  have  proved :  (1st)  That  the  legal  name  of  neither 
organization  came  within  the  very  words  of  the  will,  one 
being  "  Trustees  of  the  Methodist  Episcopal  Church,"  and 
the  other  "Methodist  Episcopal  Church,  South."  (2d) 
That  both  organizations  were  commonly  known  as  "  The 
Methodist  Episcopal  Church." 

Upon  the  pleadings  the  defendant,  the  Southern  church 
and  the  heirs-at-law,  had  the  right  to  prove  that  state  of 
facts  if  they  could.  Then  the  other  issue  offered  would 
also  have  been  competent  as  to  which  church  the  testator 
intended  to  devise  by  the  use  of  words  applying,  in  strict 
letter,  to  neither  church,  but  in  common  parlance  to  both. 
On  this  issue  the  admission  that  one  church  had  numerous 
members  and  church  buildings  in  the  testator's  county, 
and  that  the  other  had  no  iiiembL^rs  in  that  county,  and 
similar  evidence  for  and  against,  would  have  been  com- 
petent to  show  the  testator's  intention,  and  if  this  were 
not  shown  to  the  satisfaction  of  the  jury  the  devise  would 
lapse  for  the  benefit  of  the  heirs-at  law.  In  refusing  to 
subiiiit  the  issues  and  evidence  offered  there  was 

Error. 
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Faircloth,  C.  J.,  dissenting:  I  cannot  concur  with  the 
majority  of  the  Court.  On  the  20th  June,  1887,  William 
Ellis  executed  his  last  will  and  testament,  and  the  second 
item  reads  as  follows :  "I  give  and  devise  to  my  beloved  wife, 
Yiney  Ellis,  all  of  ray  property,  both  personal  and  real,  of 
every  description,  to  have  and  to  hold  the  same  during 
her  natural  life;  at  her  death, to  the  use  of  the  Methodist 
Episcopal  Church  ;  if  not  built  before  my  death,  to  be  built 
out  of  my  estate,  one-fourth  of  a  mile  east  of  my  home- 
stead, at  some  convenient  place."  The  testator  died  in 
1894. 

This  action  is  brought  by  the  executors  against  the  heirs- 
at-law  of  the  testator,  (Viney  Ellis  being  dead,)  for  a  con- 
struction of  said  devise,  and  the  ^^  Methodist  Episcopal 
Church,"  and  the  "  Methodist  Episcopal  Church,  South," 
are  made  parties  defendant,  each  party  filing  an  answer, 
the  heirs  alleging  that  the  bequest  is  void  for  uncertainty. 
The  last-named  party  tendered  the  following  issues  at  the 
trial,  and  offered  to  introduce  evidence  tending  to  sustain 
the  same : 

1.  Is  the  name '*  Methodist  Episcopal  Church"  a  com- 
mon or  short  name  for  ''  Methodist  Episcopal  Church, 
South,"  and  by  such  name  known? 

2.  Did  the  testator,  by  the  words  in  his  will,  "  Method* 
ist  Episcopal  Church,"  intend  the  "  Methodist  Episcopal 
Church,  South?" 

3.  Is  the  corporate  name  of  the  ''  Methodist  Episcopal 
Church"  the  "Trustees  of  the  Methodist  Episcopal 
Church?" 

The  court  declined  to  submit  any  of  the  issues  ten- 
dered, and  the  Methodist  Episcopal  Church,  South, 
excepted. 

The  statement  of  the  case  on  appeal  by  the  court  says: 
"At  the  hearing  it  was  admitted  that  one  organization  in 
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this  State  was  the  Methodist  Episcopal  Church,  and  the 
other  in  this  State  was  the  Methodist  Episcopal  Church, 
South.  But  it  was  not  admitted  that  the  Methodist  Epis- 
copal Church  was  the  corporate  name.  It  was  further 
admitted  that  there  was  no  organized  congregation  of  the 
Methodist  Episcopal  Church  in  this  (Durham)  county,  but 
it  was  admitted  that  there  were  organized  congregations 
of  Christians  in  North  Carolina  known  as  the  "Methodist 
Episcopal  Church." 

Tlie  court  rendered  judgment  in  favor  of  the  Methodist 
Episcopal  Church,  aud  ordered  the  exe<*utor  to  apply  the 
surplus  for  its  benefit  according  to  the  will,  and  the  other 
defendants  appealed. 

The  Code,  Section  3667,  provides  that  the  Synod,  Con- 
ference, Convention,  Religious  Societies  and  Congregations 
within  the  State  may  at  any  time  appoint  trustees  for 
such  church,  denomination,  religious  society  or  congrega- 
tion, to  receive  and  hold  property,  real  and  personal,  for 
their  use ;  and  Section  3665  declares  that  all  lands  and 
tenements  that  have  been  or  may  begiven  to  such  religious 
bodies  within  the  State  for  their  use  shall  remain  to  their 
use,  and  the  estate  shall  vest  in  their  trustees  respectively  ; 
"and  in  case  there  shall  be  no  trustees,  then  in  the  said 
churches,  denominations,  societies  and  congregations 
respectively,  according  to  such  intent." 

We  see  nothing  to  support  the  contention  of  the  heirs. 
The  rule  undoubtedly  is,  in  regard  to  testamentary  dispo- 
sitions of  property,  that  uncertainty  as  to  the  subject  or 
object  of  a  devise  will  be  fatal  to  its  validity.  Acaseinthe 
early  decisions  was  a  gift  to  the  Bishop  ''to  be  disposed  of  to 
such  objects  of  benevolence  and  liberality  as  he  shall  most 
approve  of,"  and  was  held  void  because  of  uncertainty, 
whereby  its  execution  could  not  be  enforced.  A  more 
recent  case  (1886)  was  that  of  the  will   of  the  late  Samuel 
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J.  Tilden  of  New  York.  He  gave  his  residuary  estate  to 
his  executors,  as  trustees,  and  their  successors,  to  hold  and 
apply  it  "  to  such  charitable  educational  purposes  "  as  in 
their  judgment  would  render  it  "most  widely  and  substan- 
tially beneficial  to  mankind  ; "  held  void  for  uncertainty, 
and  because  the  will  of  the  trustees  was  submitted  for  that 
of  the  testator.  Tilden  v.  Greeny  130  N.  Y.,  29.  See  like 
cases.  Bridges  v.  Pleasants,  4  Ired.  Eq.,  26  ;  Johnson  v. 
Johnson,  36  Am.  St.  Rep.,  104. 

The  reason  why  these  testamentary  dispositions  are  held 
void  is,  that  there  can  be  no  one  who  can  demand  the 
benefit  of  the  trust  on  the  ground  that  he  is  one  of  a  class 
for  whose  benefit  it  was  intended  l»y  the  testator,  and 
because  there  is  no  one  upon  whom  the  court  can  lay  its 
hand  and  compel  performance. 

The  heirs  in  this  case  cannot  claim  the  property  becanse 
the  8ubject(the  property)is  certain  on  the  face  of  the  will  and 
the  object  (the  legatee)  is  either  certain  or  can  be  made  so 
under  the  maxim,  '*  ut  res  my  is  valeat  quam  2}ereat.^^  The 
suggestion  that  the  bequest  to  the  Methodist  Episcopal 
Church  is  not  made  in  its  corporate  nauje  cannot  prevail. 
Under  The  Code,  supra,  the  church  or  sect,  &c.,  now  has 
capacity  in  religious  congregations  of  particular  denomi- 
nations in  the  aggregate  to  take  property  for  the  religions 
uses  of  the  congregation  or  church,  known  as  a  denomina- 
tion, thus  enabling  each  church  to  fulfill  its  functions  of 
benevolence  and  instruction  of  its  members  and  others. 
Bridges  v.  Pleasants,  supra. 

The  position  of  the  appellant,  the  Methodist  Episcopal 
Church,  South,  assumes  that  there  is  ambiguity  on  the  face 
of  the  will.  We  cannot  concur  in  that  construction.  There 
is  no  serious  contention  that  there  is  a  patent  ambignity  in 
this  case,  as  we  have  already  said.  A  patent  ambiguity  i» 
one  of  construction  upon  the  face  of  the  instrument  alone, 


N.  C]  SEPTEMBER   TERM,  1896.  247 


TiLLB-Y  V.  Ellis. 


without  any  help  from  outside  evidence,  and  arises  from 
such  defect  on  its  face,  using  language  so  vague  that  no 
subject  is  indicated,  and  the  court  cannot  give  a  meaning 
without  making  a  will,  "  which  it  has  no  right  to  do." 

A  latent    ambiguity  arises  wJiere  there  is   no  defect    in 
the  description  of  the  person   or  thing  on  the  face  of  the 
instrument,  but  it  becomes  necessary  to  identify  the  person 
or  thing  and  fit  it  (the   person   or  thing)  to  the  descrip- 
tion   in    the   instrument,  and   in   all    such   cases  evidence 
dehors  becomes    admissible  and   necessarv,  for  the    reason 
that  the  will  or  other  instrument  may  describe  but  it  can- 
not identify.     Suppose  a  devise  to  John  Smith  ;  there  is 
no  ambiguity     in   that — no    room    for    construction  ;  but 
where  one  appears  claiming  to  be  John  Smith,  he  must  be 
identified  by   evidence  dehors  either  by  admission  or  the 
testimony  of  witnesses.      McDaniel  v.  King^    90    N.    C, 
597  ;   Taylor  v.  Maris^  Ibid.,  619.     All  respectable  author- 
ities agree  that  evidence  cannot  be  heard   to  explain,  add 
to,  take  from,  modify  or  contradict  a  will,  when   its  terms 
plainly  indicate  the  peri^ons   or   things    mentioned   in  it. 
Although  it  is  admitted,  by  all   the  defendants,  that  there 
18  an  organization  in   this  State  known   as  the    Methodist 
Episcopal  Chnrch,  and  another  known    as    the    Methodist 
Episcopal  Church,  South,  the    latter,  answering    by    that 
name,   avers  that  it   is    sometimes   called    the    Methodist 
Episcopal  Church,  and  ofi'ers  to  fit  itself  to  the  description 
in  the  will  by  showing  its  averments  by  outside  evidence. 
The  answer  to  that  proposition  is   that  there  is  no  uncer- 
tain language  on  the  face   of  the  will,  either  as  to  the  sub- 
ject or  object  of  the  bequest,  and  the  other   church  organ- 
ization, admitted  to  exist  in  North  Carolina,  in  terms,  fits 
the  language  of  the  will  without  any  extrinsic  evidence. 
To  admit  such  evidence  would  open  the  way  to  the  danger 
of  allowing  such  proofs  to  establish  a  will,  in    the  face    of 
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the  unambignoua  language  of  the  will  itself,  as  was 
attempted  to  be  done  in  Tilden  v.  Green,  supra.  This 
subject  is  fuHj  discussed  and  the  whole  gronnd  covered 
in  the  able  opinion  of  the  Court,  in  President,  d:€..  Deaf 
and  Dumb  Inst.  V.  Norwood,  Bnahee  Eq.,  65.  Extrinsic 
evidence  is  admitted,  not  for  the  purpose  of  importing  into 
the  instrument  an  intention  not  expressed  in  it,  but  simplT 
for  the  purpoBe  of  elnL-idating  the  meaning  of  the  words 
employed  :  and  the  line  which  separates  wliat  is  iu  the 
instrument  from  direct  evidence  of  intention,  independent 
of  the  instrnment,  must  be  kept  steadily  in  view.  The 
court  must  declare  what  is  the  meaning  of  that  which  is 
written,  not  of  what  was  intended  to  be  written,  and 
thereby  avoid  letting  the  case  fall  on  the  wrong  side 
of  the  line,  as  was  done  in  Taylor  v.  Bible  Society, 
7  Ired.  Eq.,  201.  The  question  tlieretbre  is  one  of  con- 
struction and  not  of  identification.  I  think  the  judg- 
ment should  be  afDnned. 

FcRGHES,  J.  :     I  concur  in  the  dissenting  opinion. 
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B.  T.   SMITH   AND    WIFE   v.    OLD   DOMINION    BUILDING 

AND  LOAN  ASSOCIATION. 

[defendant's  appeal.] 

Action  to  Recover  for  Usurious  Interest  Paid — Plead- 
ing—  Usurious  Inter eM — Counter-claim  in  Excess  of 
Debt  Sued  for — Costs. 

1.  In  an  action  under  Section  3836  of  The  Code  to  recover  twice 
the  amount  of  interest  paid,  the  complaint  alleged  that 
defendant,  in  the  inception  of  the  contract,  ''received, 
reserved  and  charged  the  plaintiff  |800  as  usury,"  and  that 
'*  in  addition  to  said  charges  of  usury  the  defendant  likewise 
charged,  reserved'  and  received  other  usurious  amounts  over 
and  above  the  h  gal  rate  of  interest,  to-wit :  "  (specifying  the 
amounts,  dates,  &c.,)  and  that  said  sums  were  charged 
against  plaintiff  aud  knowingly  taken,  received  and  collected 
by  defendant  in  violation  of  The  Code^  Section  3*36 ;  Held, 
that  the  complaint  contained  a  sufficient  allegation  of  pay- 
ment  of  the  sums  by  plaintiff  to  defendant,  and  upon  a  find- 
ing of  such  allegations  to  be  true  the  court  below  rightly 
gave  judgment  for  double  the  amount  of  interest  paid  within 
two  yewrs  prior  to  beginning  of  the  action. 

2.  Where  usurious    interest    is    charged,  all  interest  is  forfeited, 

and,  the  legal  effect  of  the  contract  being  simply  a  loan 
without  interest,  all  payments,  however  made,  must  be 
credited  on  the  principal,  and  in  addition  the  borrower  is 
entitled  to  recover,  or  have  credited  on  the  debt,  double  the 
amount  of  paympnts  made  as  interest  within  two  years 
prior  to  action  brought. 

3.  Where,  in  an  action  under  Section  3836,  to  recover  double  the 

amount  of  interest  paid,  judgment  is  rendered  for  the 
defendant  on  the  debt  due  to  him  set  up  as  a  counterclaim 
and  in  ejccess  of  the  plaintiff's  claim,  such  judgment  carries 
the  costs  against  the  i)laintiff,  but  where  the  judgment 
appealed  from  is  partly  affirmed  and  partly  reversed,  in  the 
exercise  of  the  discretion  allowed  by  Section  527  (8)  of  The 
Code,  the  costs  of  this  Court  w^ill  be  divided,  so  that  each 
party  shall  pay  his  own  costs. 

Civil  action,  begun  on  2Ist  June,  189.1,  and  tried  before 
Starhuckj  eA,   at    November   Term,   1895,   of   Granville 
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Superior  Court.  The  purpose  of  the  action  was  to  recover 
from  the  defendant  twice  the  amount  of  interest  paid,  as 
provided  in  Section  3S36  of  The  Code^  the  plaintiff 
allegiuii^  usury.  The  defendant  denied  each  material 
allegation  of  the  complaint,  and  also  set  up  the  bar  of  the 
Statute  of  Limitations  to  plaintiffs'  action  as  contained  in 
said  section  of  The  Code,  The  defendant  also  asserted  a 
counterclaim  against  plaintiffs,  alleering  that  the  latter 
were  indebted  to  it  in  the  sum  of  $1,7^)8.88  on  account  of 
money  theretofore  loaned  by  it  to  plaintiffs.  To  this  the 
plaintiffs  replied  that  said  counter-claim  was  founded  on 
an  usurious  agreement,  whereby  plaintiffs  agreed  to  pay 
to  defendant  interest  upon  its  said  loan  in  excess  of  the 
legal  rate. 

A  jury   trial    was    waived,  and    his    Honor    found    tlie 
following  facts : 

*' That  plaintiff  applied  to  defendant  for  loan  of  $2,500 
June  28,  J  892,  and  to  secure  said  loan,  agreed  to  be  advanced 
him,  (the  plaintiff,)  on  July  2,  1892,  executed  his  bond  to 
defendant  in  the  sum  of  $5,iK)0  secured  by  deed  of  trust 
of  same  date,  executed  l)v  himself  and  wife  to  defendant. 
That  of  the  money,  $2,500  which  defendant  agreed  to 
advance  plaintiff,  only  the  sum  of  $2,305,  was  actually 
received  by  plaintiff  on  July  20,  1892  The  balance 
of  $2,500  was  reserved  by  con)pany  and  applied  as  fol- 
lows: $50  for  membership  fee  for  50  shares  of  stock 
which  plaintiff  was  required  to  subscribe  lor  as  condition 
upon  which  to  obtain  his  loan  ;  $127.50  in  payment  of 
three  monthly  installments  in  advance  (mentioned  in  bond, 
marked  Exhibit  X),  $2.50  exchange  on  clerk,  and  $15  for 
other  charges  .and  expenses.  That  plaintiffs,  beginning 
with   November,  1892,  made  regular  payments  of  $42.50 
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to  the  defendant  each  month  till  some  time  during  1893, 
when  he  fell  behind  two  months  in  his  payments,  and  con- 
tinued  paying  on  the  regular  payments,  remaining  two 
months  behind,  until  August  3,  1894,  when  he  made  his 
last  payment,   having  made  in  all  20   payments  of  $42.50 
each.     That  of  these  payments  13  were  made  within  two 
years  prior  to  the  beginning  of  this  action — action   having 
l>egnn   June  21,  1895.     That  within  said  two  years    the 
plaintiff  also  paid  to  defendant  the  sum  of  $20,  charged 
against   him  as  fines  on  delinquent  payments,  and  $5  of 
fines  previous  to  June  21,  1893.     That  of  each   monthly 
payment  $12.50  was  applied  by  defendant  as  interest,  and 
thi^  was  done  to  the  knowledge  of  the  plaintiff.     That  on 
May  5,  1894,  the  defendant  had  so  applied  payments  made 
by  plaintiff  as  to  show  that  plaintiff  was  indebted  to  defend- 
ant in  the  sum  of  $1,798.85,  as  of  that  date  according  to 
and  in  consequence  of  such  application  of  payments-    That 
the  total  amount  of  interest  paid   within   two  years  prior 
to  the  beginning  of  the  action    was  $162.50.     That  said 
interest  was  infected   with  usury.     That  t'ne  total  of  all 
sums  paid  by  the  plaintiff  was  $875,  including  fines.   That 
the   plaintiff  and    his    wife,  MoUie    T.    Smith,    executed 
the    said    bond,    and    to    secure    the    same    executed   the 
said  deed  of  trust  on  land  which  was  the  separate  estate 
of  Mrs.  Smith.     That  the  money  borrowed,  for  which  said 
bond  WHS  given  and  to  secure  which  said   mortgage  vvas 
executed,  was  borrowed   and    used  by  the  plaintiff,  R.  T. 
Smith,  and  not  for  the  benefit  of  Mollie  T.  Smith  or  her 
estate. 

"That  in  May,  1895,  R  T.  Smith  went  to  the  office  of 
B.  S.  Royster,  who  was  the  local  secretary  and  treasurer  of 
the  defendant,  and  who  was  one  of  the  trustees  in  the  said 
deed  of  trust,  and  there  offered  to  pay  the  said  Royster  the 
sum  of  $1,600,  which  the  said  Smith  claimed  was  all  that 
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was  due,  Smith  stating  to  Royster  that  the  money  was  in 
the  bank  and  he  was  ready  to  pay  it.  Koyster  declined  to 
receive  it,  stating  that  he  had  no  authority.  That  Smith 
did  not  have  the  money  on  his  person  at  the  time,  bu*;  had 
it  at  his  command  in  the  bank,  which  was  in  the  same 
building.  Tliat  at  that  time  there  vvas  due  the  sum  of  not 
less  than  $1,700." 

Upon  the  foregoing  facts  and  exhibits,  his  Honor  con- 
cluded : 

'*  I.  That  the  transaction  of  May,  1 895,  between  the 
plaintiff  Smith  and  B.  S.  Royster,  did  not  amount  to  a 
tender. 

"  II.  That  the  plaintiffs  are  entitled  to  recover  of  the 
defendant  the  sum  of  $325,  being  double  the  amount  of 
interest  paid  within  the  two  years  prior  to  the  beginning 
of  the  action. 

"  III.  That  the  defendant  has  forfeited  all  interest  upon 
the  amount. 

'*  IV.  That  the  defendant  is  entitled  to  judgment  against 
the  plaintiff,  R.  T.  Smith,  for  the  sum  of  $1,105,  being  the 
amount  actually  received  by  the  plaintiff,  viz.,  $2,305, 
after  deducting  the  total  of  all  payments  made,  viz.,  $875 
and  the  sum  of  $325,  the  last  sum  being  the  double  of  the 
interes"  paid  within  the  two  years  prior  to  the  beginning 
of  the  action. 

"  V.  That  the  defendant  is  entitled  to  have  foreclosure 
of  the  land  conveyed  by  the  deed  of  trust." 

His  Honor  therefore  adjudged:  ''That  the  defendant, 
Old  Dominion  Building  and  Loan  Association,  recover  of 
the  plaintiff,  R.  T.  Smith,  the  sum  of  $1,105  and  interest 
at  the  rate  of  six  per  cent,  per  annum  from  this  term. 

"  That  the  plaintiffs  recover  the  costs  of  the  action  up  to 
and  including  this  Term.  It  is  decreed  that  A.  J.  Field  be 
and  he  is  hereby  appointed  commissioner  to  sell  the  land 
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described  in  the  deed  of  trust,  which  is  made  a  part  of  the 
fiDdin£:s  of  fact  in  this  cause.  That  the  plaintiffs  are 
allowed  until  May  20,  1896,  to  satisfy  the  defendant's 
judgment.  That  if  the  judgment  is  not  satisfied  within 
that  time  the  said  commissioner  shall  advertise  the  said 
land  according  to  law  for  30  days,  and  sell  the  same  at 
public  auction  at  the  court  house  door  in  Oxford  to  the 
highest  bidder  for  cash,  and  shall  make  report  to  the  ensu- 
ing term  of  this  court." 

From  the  above  judgment  both  the  plaintiff  and  defend- 
ant appealed. 

The  defendant's  exceptions  to  his  Honor's  conclusions 
of  law  and  to  the  judgment  thereon  were  as  follows  : 

"  1st.  That  his  Honor's  conclusion  that  plaintiffs  are 
entitled  to  recover  of  defendant  $325,  being  double  the 
amount  of  interest  paid  within  the  two  years  prior  to  the 
beginning  of  the  action,  is  erroneous  in  law. 

"  2d  That  his  Honor's  conclusion  that  the  defendant 
has  forfeited  all  interest  upon  the  debt  is  error  in   law. 

"  3d.  That  the  defendant  is  entitled  to  judgment  against 
the  plaintiff,  R.  T.  Smith,  for  the  sum  of  $1,105,  being 
the  amount  actually  received  by  the  plaintiffs,  (viz., 
$2,305,)  after  deducting  the  total  of  all  payments  made, 
(viz.,  $875,)  and  the  sum  of  $325 — the  last  sum  being  the 
double  of  the  interest  paid  wUhin  the  two  years  prior  to 
the  beginning  of  the  action — is  error  in  law. 

"  4th.  That  the  defendant  is  entitled  to  judgment  against 
the  plaintiff,  R.  T.  Smith,  for  the  sum  of  $1,105  only  is 
error  in  law. 

"  5th.  That  the  plaintiffs  recover  the  costs  of  the  action 
is  error  in  law. 

"  6th.  That  the  order  or  judgment  appointing  A.  J.  Field, 
Esq.,  a  commissioner  to  sell  the  land  conveyed  in  a  deed 
in  trust,  there  being  trustees  named  in  said  deed  for  that 
purpose,  is  error  in  law." 
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Mesarg.   Winston,  Fullei-  and  Biggs,  for  plaintiff. 
Messrs.  Edwards  S  Jioyster,  for  defendant  (appeltant). 

Clahk,  J.:  The  Code,  Sea.  3836,  provides  "The  tak- 
ing, receiving,  reserving  or  cliar^'itig  a  greater  rate  of 
interest  than  ia  allowed  by  the  preceding  section  (3S35) 
when  knowingly  done  shall  he  deemed  a  forfeiture  of  the 
entire  interest  which  the  note  or  other  evidence  of  debt 
carries  wftli  it,  or  which  has  been  agreed  to  be  paid  thereon  ; 
and  in  case  agreater  interest  has  been  paid,  the  person  by 
'  whom  it  has  been  paid,  or  his  legal  representative,  may 
recover  back,  in  an  action  of  debt,  twice  the  amount  of 
interest  paid  :  Provided  such  action  shall  be  commenced 
within  two  years  from  the  time  the  usurioue  transaction 
occurred." 

The  second  ]iarHgrapli  of  the  complaint  charges  that  the 
defendant  Association,  in  the  inception  of  the  contract, 
received,  reserved  and  charged  the  plaintiff  three  hundred 
dollars  as  usury,  and  the  third  paragraph  alleges  "  that  in 
addition  to  said  charges  of  usury  defendant  Association 
likewise  charged,  reserved  and  received  other  usurioue 
amounts  over  and  above  the  legal  rate  of  interest,  to-wil : 
( specifying  the  amounts,  dates,  &c. ).  The  defendani'* 
contention  that  this  is  not  a  sufficient  ullegatir>n  of  the 
payment  of  any  sum  to  the  defendant  by  the  plaintiffs  is 
a  refinement  which  certainly  receives  no  countenance  from 
the  present  system  of  pleading.  The  Code,  Sec.  260, 
Besides,  par.  i  of  the  complaint  expressly  alleges  that  said 
sums  were  charged  against  plaintiff,  and  knowingly  taken, 
received  and  collected  by  defendant  in  violation  of  The 
Code,  Section  3836.  The  defendant  well  understood  and 
intelligently  contested  tiie  issues  really  presented  by  the 
pleadings.     The  court   cnrrt'ctly   hel.l   that    the    plaintiff 
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could  recover  back  double  the  amount  of  the  interest 
which  the  proof  showed  had  been  paid  within  two  years 
prior  to  the  beginning  of  the  action. 

The  second  exception  is  also  without  merit.  The  court 
properly  held,  in  the  very  words  of  the  statute,  that  the 
defendant  had  forfeited  all  interest  upon  the  debt.  In 
legal  effect  *'  the  contract  is  pimply  a  loan  of  money  bear- 
ing no  interest,"  and  all  payments  are  to  be  credited  on 
the  principal,  {Moore  v.  Beamafi^  112  N.  C,  558;  Ward 
V.  Sugg,  113  N.  C,  489;  Fowler  v.  Trust  Co.,  141  U.  S., 
384,  406,)  and  in  addition  if  the  lender  accepted  such  pay- 
ments of  usurious  interest  the  borrower  is  given  a  right  of 
action  to  recover  back  double  the  amounts  thus  extorted 
within  the  two  years  before  action  brought.  Roberts  v. 
Insurance  Co.,  118  N.  C,  429.  The  statute  makes  the 
charging  or  contracting  for  usury  a  forfeiture  of  all  inter- 
est, and  in  addition  its  actual  acceptance  is  visited  with  the 
penalty  of  recovering  back  twice  the  am  »unt  paid.  The 
words  of  The  Code,  Section  3836,  are  recited  and  thus  con- 
strued in  the  Usury  Act  of  1895,  Ch.  69.  If  the  penalties 
thus  inflicted  seem  severe  it  is  because  the  law-making 
power  deemed  it  necessary  to  repress  the  devices  of  the 
avaricious  by  making  it  altogether  unprofitable  to  evade 
the  law  fixing  limitations  for  the  usance  of  money.  Mero- 
neyw  B.  cfe  L.Asso.,  116  N.  C,  882,  922.  Our  penalties  for 
usury  are  identical  with  those  prescribed  in  the  National 
Bank  Act,  U.  S.  Rev.  St.,  Sec.  5198.  It  may  well  be 
doubted  if  anything  less  severe  would  be  effective.  At 
common-law  the  taking  of  any  interest  was  an  indictable 
offence  (11  Am.  &  Eng.  Enc,  379);  hence,  interest  is 
now  purely  statutory,  btjing  chargeable  in  such  cases  and 
to  such  extent  only  as  is  expressly  allowed  by  statute. 
The  penalties  for  usurv  were  formerlv  much  severer  in  this 
State,  and  are  still  so  in  some  other  jurisdictions,  notably 
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in  New  York,  where  in  certain  cabes  tlie  charging  of  inter- 
est  above  six  per  cent,  has  been  recently  made  indictable. 
The  entire  subject  of  the  rate  of  interest  and  penalties  for 
usury  rests  in  legislative  discretion,  and  the  courts  have  no 
power  other  than  to  interpret  and  execute  the  legislative 
will.  The  3rd  and  4:th  exceptions  do  not  show  error  as 
against  the  defendant,  and  the  same  exceptions  being  made 
by  the  plaintiffs  are  treated  in  their  appeal. 

The  5th  exception  is  well  taken.  The  defendant's 
counter-claim,  being  in  excess  of  plaintiff's  claim,  the  former 
recovered  judgment,  and  this  carries  the  costs.  Gar- 
rett V.  Love,  89  N.  C,  205  ;  Hur^t  v.  Everett,  91  N.  C, 
399.  If  the  plaintiff  had  wished  to  avoid  liability  for  costs 
he  should  have  tendered  the  amount  legally  due  the  defend- 
ant. The  Code,  573  ;  Pollock  v.  Warwick,  104  N.  C,  638  ; 
Murray  v.  Windley,  29  N.  C,  201.  Under  the  present 
Usury  Act  (1895)  the  usurious  lender,  whether  plaintiff 
or  defendant,  recovers  no  costs  ;  but  in  its  terms  that  act 
does  not  apply  to  loans  made  prior  to  its  passage.  The 
6th  exception  was  abandoned. 

The  costs  of  this  Court  on  the  defendant's  appeal  will  be 
divided,  each  party  paying  his  own  costs.  The  Code, 
627  (2). 

Judgment  Modified. 
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R.  T.  SMITH  AND   WIFE  v.  OLD   DOMINION  BUILDING  & 

LOAN  ASSOCIATION. 

[plaintiffs'  appeal.] 

Acti&n  to  Recover  for  Uaurioua  Interest  Paid — Usurious 
IntereM  —  Fines  —  PenaUh'H  —  Feme  Covert  —  Prin- 
cipal and  Surety —  Wife^s  Land  Mortgaged  for 
Husband^ »  Debt  Treated  as  Surety — Tender — Refusal — 
Refusal  of  PrincipaVs  Tender  of  Debt  Releases  Surety — 
Counter-claim — Pleading — Statute  of  Limitations — 
Reformation  of  Judgment, 

1.  A  penalty  or  fine  for  non-payment  of  interest  is  usurious  inter- 

est. 

2.  Where  a  wife  mortgages  her  property  to  sef».ure  her  husband's 

debt,  the  relation  she  sustains  to  the  transaction,  in  reference 
to  such  property,  is  that  of  sureiy,  and  hence,  as  to  any  act 
of  the  creditor,  as  by  extension  of  time,  &c.,  her  property  will 
be  released  like  any  other  surety. 

8.  Where  a  debtor  said  to  the  a^ent  of  his  creditor  that  he  had 
money  in  bank,  in  the  same  building  where  they  met,  suffi- 
cient to  pay  the  debt,  (and  such  statement  was  true,)  and  that 
he  was  ready  and  willing  to  i)ay  the  debt,  but  did  not  actually 
produce  and  offer  the  money,  because  the  agent  refused  to 
receive  it,  on  the  ground  that  he  had  no  authority  to  accept 
the  sum'  tendered  claiming  it  to  be  less  than  the  creditor's 
debt ;  Held,  that  such  offer  was  a  tender,  and  the  actual  pro- 
duction of  the  money  was  rendered  unnecessary  by  the 
agent^s  positive  and  unconditional  refusal  to  accept  it. 

4.  Where  a  principal  debtor,  after  the  debt  is  due,  tenders  the 

amount  due  to  the  creditor,  who  refuses  to  accept  it,  the 
surety  is  discharged,  and  such  tender  need  not  be  kept  open 
or  paid  into  court.  {Parker  v.  Beasley,  116  N.  C,  1,  distin- 
guished);  hence, 

5.  Where  a  debtor,  whose  debt  was  secured  by  a  mortgage  upon 

his  wife's  land,  tendered  the  amount  due  to  the  agent  of  the 
creditor,  who  refused  to  accept  it  on  the  ground  that  he  had 
no  authority  to  accept  the  amount  tendered,  it  being  less  than 
the  creditor  claimed  to  be  due  ;  Held,  that  the  wife's  land 
was  thereby  released  from  liability  under  the  mortgage. 
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6.  In  an  action  under  Section  3836  of  l^he  Code^  to  recover  double 

the  amount  of  interest  i)aid,  the  defendant  may  set  up  a 
counter-claim  for  the  debt  on  which  the  usury  was  paid, 
since  it  arises  '*  out  of  the  contract  or  transai^tion  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim  or 
is  connected  with  the  subject  of  the  action." 

7.  In  an  action  governed  by  Section  3836  of  The  Code,  to  recover  twice 

the  amount  of  interest  paid,  the  plaintifT  is  debarred  from 
basing  his  claim  on  payments  made  more  than  two  years 
before  suit  brought:  otherwise,  in  an  action  governed  by 
Chapter  69,  Acts  of  1895,  in  which  the  plaintifT  is  not  barred 
until  two  years  after  payment  in  full  of  the  indebtedness. 

8.  The  findings  of  fact  by  the  trial  judge  by  consent  being  equiv- 

alent to  a  special  verdict,  this  Court  will  correct  an  error  in 
the  judgment  thereon  by  directing  it  to  be  reformed. 

Civil  action,  tried  before  Starbucks  »/.,  at  iS'oveniWer 
Tenri,  18iJ5,  of  Gkanville  JSu|)erior  Court.  The  purpose 
of  the  aetion,  the  facts  found  by  liis  Honor,  (by  consent 
a  juiv  trial  i)eing  waived,)  conclusions  of  law  thereon  and 
the  judgment  fully  appear  in  the  report  of  the  defendant's 
appeal  in  the  same  case  (ante). 

The  plaintiff  exce})ted  to  hip  Honor's  conclusions  of 
law  upon  the  facts  found  by  him,  and  to  his  judgment 
thereon,  as  follows,  to- wit  : 

**  1.  For  that  he  finds  as  a  fact  that  plaintiff  paid 
defendant  ^20  by  way  of  fines  within  two  years,  but 
does  not  allow  a  double  recovery  therefor. 

"2.  For  that  tiie  conclusion  of  law  that  plaintiff  is 
indebted  to  defendant  in  the  sum  of  $11.05  is  erroneous. 

'*  3.  For  that  his  Honor  found  that  there  was  no  tender, 
whereas  the  facts  found  by  his  Honor  show  the  contrary." 

The  plaintiff  also  contended  :  (1)  That  tlie  defendant 
is  not  entitled  to  set  up  by  way  of  counter-claim  the  matters 
set  forth  in  his  answer  as  such.  (2)  That  in  an  action  to 
recover  a  penalty  given  by  the  statute  no  counter-claim  is 
allowable,  as  such  action  is  given  bylaw  to  correct  or  pun- 
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ish  the  party  who  violates  the  Statutes  of  Usury.  (3)  That 
the  cause  of  action  upon  which  this  suit  is  brought  is  not 
barred  by  the  two  years  Statute  of  Limitation,  nor  will  it  be 
until  two  years  after  the  payment  in  full  of  the  indebted- 
ness set  out  in  the  answer  and  counter-claims  of  the 
defendant. 

Messrs.  Winston,  Fuller  cfe  Biggs,  for  plaintiffs  (appel- 
lants). 

Messrs.  Edwards  cfe  Royster,  for  defendant. 

Clark,  J. :  The  first  and  second  exceptions  of  the  plaint- 
iff arc  sustained.  The  ruling  complained  of  was  doubtless 
a  mere  inadvertence  of  the  court.  The  $20  collected  as 
**  fines  "  was  simply  usurious  interest.  '*  A  penalty  or  fine 
for  non-payment  of  money  is  interest.''  Meroney  v.  B.  cfe 
Z,.  ^.,116  N.  C,  882  (on  page  92t^) ;  Mills  v.  B,  d:  Z.  A,, 
75  N.  O.,  292  ;  Roidand  v.  B.  tfe  Z.  A.,  116  N.  C,  877. 

Third  exception  :  When  the  wife  mortgages  her  separate 
property  to  secure  a  debt  of  the  husband,'  the  relation  she 
sustains  to  the  transaction,  in  reference  to  said  property,  is 
that  of  surety.  Hinton  v.  Greenleaf,  113  N.  C,  6; 
Pervis  v.  Carstaphan,  73  N.  C,  575 ;  Walker  v. 
Mehane,  90  N.  C,  259;  Gore  v.  Townsend,  105  N.  C, 
228.  In  Hedrick  v.  Byerly^  at  this  Term,  it  is 
pointed  out  that  in  such  case  as  to  the  Statute  of  Limita- 
tions, that  being  by  operation  of  law,  the  mortgage  would 
only  become  barred  by  the  same  lapse  of  time  as  any  other, 
though  as  between  her  and  her  husband,  and  in  reference 
to  claims  against  her  husband's  estate,  she  was  a  surety, 
and  hence  as  to  any  act  of  the  creditor,  as  by  extension  of 
time,  &c.,  she  would  be  released  like  any  other  surety. 
Here  (upon  the  facts  found  by  the  court  by  consent  of  par- 
ties) there  was  a  tender  by  the  obligor  of  more  than  the 
sum  due.     The  finding  that,  at  the  time  the  $1,600  was 
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tendered,  there  was  a  balance  of  $1,700  due,  upon  all  the 
facts  found,  is  an  errone  us  conclusion   of  law  frora  such 
facts ;  for  by  those  findings  the  plaintiff  had  received  $2,305 
from  defendant  and  had  made  payments  ag^re«jjating  $875, 
leanng     a    balance    due   on    the    bond,  at  that  time,   of 
$1,430.     The   tender   was   therefore  sufficient  in  amount, 
and    being     made     to     the     local     secretary     and    treas- 
urer  of  the    defendant    was   made  to  the   proper    person. 
17Am.&  Eng.  Enc,  132.   It  is  found  as  a  fact  that  the  plaint- 
iff stated  to  said  officer  that  he  then  had  the  money  in  the 
bank  in  the  same  building,  and  that  this  was  true,  and  that 
the  plaintiff  was  ready  to  pay  the  sum  tendered  ($1,600,) 
but  said   treasurer  declined  to  receive  it.     The  production 
of  the  money  was  thereby  rendered  unnecessary.     25  Am. 
&    Eng.    Enc,  904;  Holmes   v.   Holmes^   12  Barb.,   137; 
U.  S.  Baiik  V    Ga.,  10  Wheat.,  347  ;  Bradford  v.  Foster, 
87  Tenn.,  11  ;  Koo7i  v.  Snodgrass,  18  W.  Va.,  320;  Hard- 
ing V.  Davies^  2  Car.  &  P.,  77.     Evidence  of  the  waiver  of 
a  tender  is  competent  and  sufficient  to  support  an   allega- 
tion   of  tender.     Holmea   v.    Holmes^   SSelden,    525;    2 
Greenleaf  Ev.,  (14th  Ed.,)  Sees.  601,  603.     This  was    not 
a  bare  offer  to  pay,  which  amounts  to  nothing,  but  it  wa^ 
a  tender  by  a  man  ready  and  able  to  perform,  who  did  not 
produce  the   money  when   it  was  at  hand  because  of  the 
creditor's  positive  and   unconditional  refusal.     When  the 
principal,  after  the  debt  is  due,  tenders  the  amount  due  to 
the  creditor,  who  refuses  to  receive   it,  the   surety   is  dis- 
charged.    2  Brandt  Surety,  par.  339,  and  numerous  cases 
there  cited  ;  and  such  tender  need  not   be   kept   open    nor 
the  money  paid  into  court.      White  v.  Life  Asso,,  83  Ala., 
419,  and  cases  cited  therein  ;  Mitchell  v.  Roberts,  17    Fed. 
Rep.,  776,  citing  a  number  of  authorities.     This  case  dif- 
fers from    Parker   v.   Beasley,  116  N.  C,  1.     There  the 
point  was  as  to  the  effect  of  a  tender  upon  a  mortgage  of 
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the  principal  debtor;  and  the  rights  of  a  surety,  npon  the 
refusal  by  the  creditor  of  a  tender  by  the  principal  debtor 
of  the  sum  due,  did  not  arise.  In  such  cases  the  surety  is 
held  discharged,  because  that  single  act  is  an  extension  of 
time  to  the  principal,  and  it  is  not  necessary  to  pay  the 
money  into  court,  which  would  stop  the  running  of  inter- 
est as  to  the  principal.  Here  the  tender  had  no  effect 
whatever  as  to  tiie  principal  debtor,  for  the  debt  being 
usurious  bore  no  interest  ;  but  its  refusal,  according  to  the 
authorities,  discharged  the  liability  of  the  wife's  property 
conveyed  as  security  for  the  husband's  debt.  When  the 
creditor  had  the  sutn  due  tendered  him  and  declined  it,  he 
could  no  longer  look  to  the  surety. 

The  plaintiiTs  contention  that  the  defendant  cannot  to 
his  action  set  up  a  counter-claim  for  the  debt  on  which 
the  usury  was  paid  is  unfounded.  The  plaintiff's  own 
claim  is  "  in  the  nature  of  an  action  of  debt,"  {Code,  Sec. 
3836,)  and  hence  any  cause  of  action  ''arising  on  contract 
and  existing  at  the  commencement  of  the  action  "  was 
competent  as  a  counter-claim.  Code,  Sec.  244  (2).  But 
whether  the  plaintiff's  action  was  in  tort  or  contract? 
and  whether  the  counter-claim  was  for  a  tort  or  contract,  the 
counter-claim  is  allowable,  because  it  arises  "out  of  the 
contract  or  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  is  connected  wMth 
the  subject  of  the  action."  Code^  Sec.  244  (1) ;  Bra^ich  v. 
Chappell,  at  this  Term. 

Also  unfounded  is  the  plaintiff's  contention  that  the 
plaintiff  is  not  barred  til)  two  years  after  payment  in  full 
of  the  indebtedness  on  which  the  usury  was  paid.  This  is 
true  under  the  present  Usury  Act,  (Ch.  69,  Acts  1895,)  but 
that  statute  does  not  apply  to  this  case,  which  is  governed 
by  The  Code,  Sec.  3836.     Roberts  v.  hxs,  Co.,  118  N.  C,  429. 
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The  judgment  must  be  reformed  in  the  court  below  by 
deducting  from  the  amount  of  defendant's  recovery  ^40, 
(being  double  the  usurious  interest  paid  as  "  fines,'')  and 
by  striking  out  the  decree  for  foreclosure  of  the  wife's 
land.  The  findings  of  fact  by  the  judge  by  consent  are 
equivalent  to  a  special  verdict,  and  upon  those  facts,  it 
appearing  that  there  had  been  a  legal  tender  refused  by 
the  creditor,  the  effect  of  which  was  to  discharge  the 
surety,  the  Court  will  direct  the  judgment  below  to  be 
reformed.  Alston  v.  DaviSj  118  N.  C,  202.  The  costs  of 
the  plaintift's  appeal  will  be  taxed  against  the. defendant. 
Codey  Sec.  527  (2). 

Judsrment  modified. 


J.  S.  DURHAM  V.  JONES  &  POWELL. 

Action  for    Damages — Malicious    Prosecution — Instruc- 
tions— Emhezzlemen  t — Prohahle    Cause, 


1.  Under  Code  Section  1014  the  scope  of  the  law  relating  to  embez- 

zlement was  extended  by  bringing  within  its  terms  an  agent, 
servant  or  employee  of  any  corporation,  person  or  partner- 
ship who  should  embezzle  or  fraudulently  convert  to  his  own 
use  any  money,  goods  or  other  chattels  which  should  come 
into  his  possession  or  under  his  care,  and  by  providing  that 
the  offender  shall  be  deemed  guilty  of  a  felony  and  pun- 
ished as  in  cases  of  larcenv. 

2.  It  is  not  necessary  that  a  warrant  issued  by  a  justice  of  the 

peace  should  describe  the  criminal   offence   with  the    legal 
accuracy  required  in  an  indictment. 
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3.  Where,  in  the  trial  of  an  action  against  partners  for  malicious 
prosecution,  it  appeared  that  plaintiff  had  been  arrested  on 
the  complaint  of  one  of  the  partners,  but  discharged  on  pre- 
liminary examination,  and  that  such  complaint,  which  was 
made  a  part  of  the  warrant,  charged  that  the  plaintiff  did 
unlawfully,  etc.,  and  by  false  representations  obtain  ice  from 
the  firm  with  intent  to  defraud,  and,further,contained  allega- 
tions of  facts  which,  if  true,  constituted  embezzlement ;  Held, 
that  it  was  error  in  the  trial  court  to  restrict  the  defendants 
to  showing  that  plaintiff  was  guilty  of  cheating  by  false  pre- 
tenses, and  to  refuse  to  charge  that,  if  the  jury  believed  the 
facts  to  be  as  charged  in  the  complaint  on  which  the  war- 
rant was  issued,  and  that  either  of  the  defendants  had 
knowledge  of  them  when  the  complaint  was  made,  then  the 
defendants  had  probable  cause  for  instituting  the 
prosecution. 

Civil  action,  tried  before  Cohle,  J.^  and  a  jury,  at  March 
Term,  1S96,  of  Durh.am  Superior  Court.  The  purpose  of 
the  action  was  to  recover  damages  for  malicious  prosecu- 
tion. Tlie  defondarjts.  merchants  in  Raleigh,  N.  C,  had 
procured  the  arrest  of  the  plaintiff  in  Raleigh,  on  October 
25, 1895,  on  the  affidavit  of  J.  A.  Jones,  one  of  the  defend- 
ants, which  was  as  follows: 

'*J.  A.  Jones,  being  duly  sworn,  complains  and  says 
that  at  and  in  said  county,  and  in  Raleigh  township,  on  or 
about  the  6tli  dav  of  July,  iSDo,  J.  S.  Durham  did  unlaw- 
fully  and  willfnll}-,  knowingly  and  designedly,  by  means 
of  false  representation,  obtain  ice  from  J.  A.  Jones  and 
A.  M.  Powell,  trading  as  Jones  A:  Powell,  with  intent  to 
cheat  and  defraud  Jones  ife  Powell  of  the  said  ice,  saying 
that  he  would  retain  a  certain  part  of  tlie  proceeds  of  the 
sale  of  said  ice,  after  said  Jones  6z  Powell  had  been  paid 
in  full ;  whereas,  he  intended  to  convert  the  whole  of  the 
proceeds  of  sale  of  said  ice  to  his  own  use,  or  to  appro- 
priate the  ice  itself,  having  beforehand  made  an  arrange- 
ment with  one  W.  T.  Saunders  to  ship  said  ice  io  his  ice- 
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liouge,  and  to  pay  him  out  of  the  proceeds  of  sale  of  said 
ice,  or  with  the  ice  itself,  an  account  said  Durham  owed 
said  Saunders;  that  the  ice  was  to  be  sold  from  the  ice- 
house of  said  Saunders,  and  the  said  Durham  was  to  pur- 
chase froH;  him  so  much  as  not  to  include  the  monev  owed 
said  Saunders,  and  the  said  arrangement  was  carried  into 
effect  contrary  to  the  form  of  the  statute  and  against  the 
peace  and  dignity  of  tlie  State." 

The  warrant  was  issued  bv  and  returnable  before  J.  C. 
Marcum,  J.  P.,  at  Raleigh,  who,  after  the  examination  of 
witnesses,  discharged  the  defendant  in  said  warrant,  who 
thereupon  brought  this  action  for  damages. 

The  following  issues  were  submitted: 

*'  1.  Did  the  defendants,  or  either  of  them,  maliciously 
and  without  probable  cause  prosecute  a  criminal  action 
against  the  plaintiff  as  alleged  in  the  complaint  ? 

'*  2.   What  damages  is  the  plaintiff  entitled  to  recover  T' 

There  was  testimony  on  the  part  of  the  defendants  tend- 
ing to  establish  the  truth  ot  the  averments  in  the  affidavit  on 
which  the  warrant  was  issued.  At  the  close  of  the  testi- 
mony the  defendants  (among  other  requests)  asked  for  the 
special  instruction  referred  to  in  the  opinion  of  Associate 
Justice  Avery,  the  refusal  to  give  which  w^as  assigned  as 
error,  as  well  as  the  instruction  given  in  lieu  thereof 

The  charge  of  his  Honor  was  as  follows  : 

*'  This  is  an  action  brought  by  the  plaintiff  vs.  the 
defendant  for  the  recovery  of  damages  on  account  of  an 
alleged  malicious  prosecution  of  the  plaintiff  by  the  defend- 
ants. 

''The  jury  are  instructed  that  in  order  for  the  plaintiff 
to  maintain  this  action,  the  followiijg  facts  must  be  shown 
by  the  plaintiff,  by  a  preponderance  or  a  greater  weight  of 
the  evidence  : 
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"  1.  That  the  prosecution  complained  of  was  terminated 
before  this  action  was  commenced. 

"2.  That  the  said  prosecution  was  instituted  without 
reason  or  probable  cause,  and 

*'3.   That  it  was  instituted   maliciously. 

"  The  plaintiff  contends  that  the  defendants  in  this 
action  instituted  on  the  19th  day  of  October,  1895,  a  pros- 
ecution against  him  on  the  charge  of  false  pretense;  that 
he  was  arrested  on  said  warrant  on  the  25th  day  of  Octo- 
ber, 1895,  and  carried  before  J.  C.  Marcom,  J.  P.,  in  the 
city  of  Raleigh,  where  upon  a  hearing  before  said  justice 
he  was  adjudged  to  be  not  guilty  as  charged  ;  that  he  was 
discharged  by  said  justice  ;  that  his  trial  was  had  on  said 
25th  day  of  October,  1895;  that  he  was  held  under  arrest 
for  several  hours  ;  that  the  said  prosecution  was  dismissed 
and  terminated  ;  that  no  further  prosecution  was  instituted 
on  said  charge  against  him  ;  and  he  further  contends  that 
there  was  no  reason  or  ])robable  cause  for  said  prosecution, 
and  that  said  prosecution  was  done  through  malice  on  the 
part  of  defendants  in  this  case.  And  that  the  charge 
brought  against  him  in  that  prosecution  of  having  com- 
mitted the  crime  of  false  pretense  was  false  ;  and  the  plaint- 
iff contends  that  on  account  of  the  alleged  malicious  pros- 
ecution he  is  entitled  to  recover  from  the  defendants  dam- 
ages to  the  amount  of  $10,000. 

*'  The  defendants  contend  that  there  was  probable  cause 
or  reasonable  t» round  for  the  prosecution  complained  of, 
and  they  further  cor)tend  that  the  prosecution  was  not 
done  maliciously  or  through  malice  on  their  part  against 
the  plaintiff  in  this  case. 

"The  court  instructs  the  jury  that  the  burden  is  on  the 
plaintiff  tosliow  that  the  defendants  or  one  of  them  instituted 
a  criminal  charge  as  herein  alleged  ;  that  he  was  arrested 
and  prosecuted    on    said   criminal  charge,  and    that    said 
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prosecution  was  t-nninared  by  his  acrpiittal  or  di-cbarge; 
and  the  court  instructs  the  iurv  that  if  tliev  helie\e  the 
evidence  in  this  case  hearing  on  these  facts  tlie  i>laintiflF 
has  established  the  said  facts. 

'^  The  plaintiff  alleges  that  he  was  ])rosecutcd  on  a 
charge  of  false  pretense,  and  tlie  court  deems  it  iniportaiit 
that  the  jury  should  know^  what  constitutes  the  crime  of 
false  pretense,  in  determining  whether  or  not  the  said 
alleged  prosecution  was  instituted  without  probable  cause 
and  maliciously. 

''  To  constitute  the  crime  nf  false  pretense  there  must  be 
a  false  representation  of  a  subsisting  fact  or  of  a  past  event? 
or  a  fact  having  a  present  existence,  and  not  of  something 
to  happen  in  the  future,  made  for  the  purpo>e  of  obtaining 
goods  or  property  from  some  one,  and  such  false  repre- 
sentation must  be  made  with  intent  to  deceive,  must  be 
calculated  to  deceive  and  must  deceive,  and  the  goods  and 
property  must  be  obtained  by  means  of  such  false  repre- 
sentations to  constitute  the  crime  of  false  pretense. 

*•*  Keeping  the  definition  of  false  pretense  in  mind,  the 
jury  will  proceed  to  determine  from  the  evidence  in  the 
case,  under  the  court's  instructions,  whetlier  or  not  the 
alleged  prosecution  was  preferred  against  the  plaintiff*  in 
this  case  without  probable  cause  and  maliciously. 

'^  The  court  instructs  the  jury  that  if  thev  find  from  the 
evidence  in  the  case  that  the  plain tifl'  was  prosecuted  as 
alleged,  arrested  and  tried  before  a  justice  of  the  peace, 
and  discharged  by  the  said  justice  for  the  want  of  sufficient 
proof — and  in  this  case  the  defendants  admit  that  the 
plaintiff  was  discharged  by  the  said  justice — then  the  burden 
for  showing  probable  cause  for  his  arre^t  is  cast  upon  the 
defendant   who   instigated    the  said    prosecution,   or   upon 
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both  the  defendants,  if  the  jury  shall  find  that  the  defendant, 
Powell,  in  any  way  assisted  or  took  part  in  the  said 
prosecution. 

"And  the  jury  are  further  instructed  that  to  constitute 
probable  cause  for  a  criminal  prosecution  there  must  be 
such  reasonable  grounds  of  suspicion  supported  by 
circumstances  sutKciently  strong  as  tlieniselves  to  warrant 
an  ordinarily'  cautious  and  prudent  man  in  the  belief  that 
the  person  arrested  is  guilty  of  the  oifence  charged. 

*' The  court  further  instructs  the  jury  that  the  facts 
and  circumstances  testified  to  by  the  defendant,  Jones,  to 
have  been  within  his  knowledge,  at  the  time  he  procured 
the  warrant  against  the  plaintiff,  and  connected  with  the 
transaction  out  of  which  the  prosecution  grew,  were  not 
ench  as  would  warrant  a  cautious  and  prudent  man  in 
believing  that  the  plain tifl*  was  guilty  of  the  charge  made 
against  him,  and  did  not  constitute  probable  cause  for  the 
prosecution  for  the  crime  of  false  pretense.  So  the  jury 
will  proceed  to  en(|uire  whether  or  not  the  prosocutioii 
was  instituted  through  malice  for  unless  the  jury  find  that 
the  said  prosecution  was  preferred  both  without  probable 
can-e  and  with  malice  they  will  answer  the  first  issue 
'Nd.'  Whether  or  not  there  was  malice  the  iury  must 
determine  from  'he  facts  and  circumstances  attending  the 
prosecution,  and  the  burden  is  upon  the  plaintiff  to  show 
bv  a  preponderance  of  evidence  want  of  probable  cause 
and  malice,  unless  the  jury  find  that  the  discharge  by  the 
justice  was  on  account  of  the  want  of  proof;  as  before 
instructed,  if  the  said  discharge  was  for  the  want  of  proof, 
then  the  burden  is  shifted  to  the  defendants. 

'*  The  jury  are  instructed  that  the  prosecution  of  a  per- 
son criminally,  from  any  other  motive  than  that  of  bringing 
the  guilty  person  to  justice,  is  a  malicious  prosecution  ; 
and  if  in  the  prosecution    of  the  plaintiff  the   p  osecutor 
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acted  from  any  other  motive  thftn  that  of  bringing  one 
wlioin  he  believed  to  be  guilty  to  justice  he  acted  with 
malice  in  the  eyes  of  the  law. 

"But  the  jury  are  ii-stnicted  that  if  they  believe  that 
R.  C.  Strong  Wiis  a  practicing  attorney  in  good  standing — 
and  this  is  not  disputed — and  if  they  further  believe  tlial 
the  defendant  Jones  made  a  full,  fair  and  true  statement 
to  said  attorney,  hefore  ilu'  warrant  was  sworn  out,  of  all 
the  facts  and  circnnietance?  bearing  npoii  the  accused,  and 
if  the  said  attorney  advised  him  that  within  the  spirit  of 
the  law  tlie  said  facts  in  his  opinion  were  sufficient  to  ton- 
stitnte  the  crime  of  false  pretense,  then  the  jury  will  con- 
Bider  ouch  advice  as  evidence  to  rebut  any  implication  of 
malice. 

"  And  if  the  Jury,  after  considering  all  the  facts  and  cir- 
cumstances, together  with  the  advice  of  said  attorney, 
believe  that  the  said  prosecution  against  the  plaintiff  was 
not  instituted  with  malice,  then  they  will  answer  the  first 
issue  '  No.' 

"  If,  on  the  other  hand,  they  find  from  the  evidence  thnt 
the  alleged  criminal  prosecution  against  the  plaintifl"  was 
preferred  without  probable  cause  and  maliciously  by  both 
the  defendiints,  then  the  jury  will  answer  the  first  issne 
'  Yes,  as  to  both  the  defendants.' 

"  If  the  jury  find  that  the  alleged  proaeeution  was  insti- 
tuted without  probable  cause  and  maliciously  by  one  of 
the  defendants,  then  the  jury  will  answer  the  first  issue 
'  Yes,  as  to  such  defendant.' 

"  If  the  jury  should  find  from  the  evidence,  under  the 
court's  instructions,  that  the  defendant  Jones  instituted 
the  said  prosecution  without  probable  cause  and  mali- 
ciously, and  if  the  defendant  Powell  consented,  advised  or 
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co-operated  in  the  said  prosecution,  then  the  defendant 
Powell  would  be  liable  to  an  action  for  malicious  prosecu- 
tion. 

"But  if  the  defendant  Powell  did  not  co-operate  or  con- 
sent to  the  said  prosecution,  then  he  could  not  be  liable 
for  malicious  prosecution. 

''If  the  jury  answer  the  first  issue  *  No,'  they  need  not 
consider  the  second  issue. 

"  If  the  jury  answer  the  first  issue  *  Yes,'  as  to  both  the 
defendants,'  or  as  to  either  of  the  defendants,  then  they 
will  proceed  to  determine  what  damages,  if  any,  the  plaint- 
iff is  entitled  to  recover.  In  doing  this  the  jury  will  con- 
sider all  the  facts  and  circumstances  proved,  the  suftering 
of  the  plaintiif,  both  mentally  and  pecuniarily,  if  the  jury 
believe  that  he  endured  any  such  suffering,  the  circum- 
stances under  w^hich  the  defendant  or  defendants  acted, 
whether  with  express  malice  or  not,  whether  they  acted 
bona  fide  under  the  advice  of  counsel,  and  all  the  facts  and 
circumstances  connected  with  the  matter,  and  assess  the 
damages  at  what  the  jury  think  proper." 

The  jury,  for  their  verdict,  responded  to  the  first  issue, 
'*  Yes,  as  to  both,"  and  to  the  second,  "  Fifteen  hundred 
dollars." 

Messrs.  Boone^  Merritt  &  Bryant  and  Fred  A.  Oreen^ 
forplaintiflF. 

Messrs.  J.  S.  Manning ^  Gxiihrie  cfe  Guthrie^  and  F.  H. 
BusheCy  for  defendants  (appellants). 

Avery,  J.:  Embezzlement  has  been  called  a  statutory 
larceny  because  of  the  fact  that  the  earlier  English  statutes 
were  thought  to  be  but  declaratory  of  the  common  law, 
that  certain  acts  therein  mentioned  were  punishable  as 
larceny.     2  Bishop  Cr.  Law,   Sees.    319,320,327,1.     The 
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lust  att  passed  in  tliis  State  (Corfs,  See.  1014,  Laws  ISjl-'Tti, 
Ch.  145,  See.  2)  extends  the  scope  of  tlielaw  soas  tohriiig 
within  its  terms  sn  agent,  servant  or  employee  "  of  aiiv 
corporation,  person  or  partnership  "  who  should  "  embezzle 

or  fraudnlently    eonvert  to    his    owm  nse any  money, 

goods  or  other  chattels which  shall  come  into  liis  pos- 
session or  n  nder  his  care,"  and  by  providing  that  •*  he  shall 
be  deemed  gnilty  of  a  felony  and  punished  as  in  cases  of 
larceny."  2  Wharton  Cr.  Law,  Sec.  liH7(d).  The  useoC 
the  word  embezzlement  in  this  statute  is  but  another  mode 
of  describing  the  fraudulent  misappropriation  of  the  goods 
of  the  employer  to  the  employee's  or  agent's  own  use.  ^ 
Bishop,  supra,  Sec.  325,  1  ife  3.  The  warrant  upon  which 
the  plaintiff  was  arrested  referred  to  the  affidavit  or  com- 
plaint of  J.  A.  Junes,  one  of  the  defendant  firm,  and  thereby 
made  it  a  part  of  the  process.  The  complaint  sets  forth, 
amongst  other  things,  that  J.  S.  BurliHm  did  unlawfully 
and  willfully,  knowingly  and  designedly,  by  means  of  false 
representations,  obtain  ice  from  J.  A.  Jones  and  A.  M. 
Powell,  trading  as  Jones  &  Powell,  icilh  intent  io  cheat  and 
defraud  Jones  &  Powell  of  said  ice,  nayirtg  ke  would  retain 
a  certain  part  of  the  provteds  of  the  sale  of  said  ice,  after 
taid  Jones  &  Powell  had  been  paid  in  full,  whereas  lie 
intended  to  convert  the  whole  of  the  proceeds  of  the  sale 
of  said  ice  to  hie  own  use  or  to  appropriate  the  iceilsell'. 
having  beforehand  made  an  arrangement  with  ime  W.  T. 
Saunders  to  ship  said  ii;e  to  his  ice-house  and  pay  him  out  of 
theproceeds  of  snid  ice  or  with  the  ice  itself  an  account 
said  Durham  owed  said  Saunders  ;  that  the  ice  was  to  be 
sohl  from  the  ice-lionse  of  said  Saunders,  and  that  said  Dur- 
ham was  to  purchase  from  him  so  much  as  not  to  include 
the  moTiey  owc^i  said  Saunders,  and  the  said  arrangement 
was  carried  into  effect  i-ontrary,  itc."  It  is  proper  to 
premise   that  the  law    does    not    intend   or   require  that  a 


N.C.]  SEPTEMBEE    TERM,  1896.  271 


Durham  v,  Jones. 


justice  of  the  peace  shall  describe  a  criminHl  offence  in  a 
warrant,  issued  for  the  purpose  of  preliminary  examina- 
tion, with  the  same  legal  accuracy  as  is  necessary  in  an 
indictment.  But  the  comp  aint  does  aver:  1,  That  there 
was  such  an  agreement  as  constituted  the  plaintiff  the 
agent  of  Jones  &  Powell  to  sell  ice  for  them,  paying  them 
a  certain  proportion  of  the  proceeds  of  sale,  and  taking  tiie 
residue  as  his  compensation  for  selling.  2,  That  he  then 
entertained  the  fraudulent  purpose  of  converting  the  whole 
of  the  ice  or  the  proceeds  of  its  sale  to  his  own  use,  by 
applying  it  in  discharge  of  his  own  debt.  3.  That  he  car- 
ried the  said  arrangement,  to  so  misappropriate  the  pro- 
ceeds of  sale,  into  effect.  In  words  that  could  not  have 
been  misunderstood  the  warrant  put  the  defendant  on 
notice  that  he  was  charged  with  agreeing  to  constitute 
and  constituting  himself  an  agent  for  Jones  &  Powell,  and 
with  fraudulently  misappropriating  the  goods  and  money 
of  these  defendants  that  came  into  his  hands  in  that 
capacity.  There  was  also  testimony  that  tended  to  prove 
the  agency  as  well  as  the  wrongful  misappropriation. 

In  view  of  the  nature  of  the  charge  in  the  warrant  and 
the  evidence  offered  in  support  of  it,  the  court  erred  in 
restricting  the  defendants  to  shoeing  probable  cause  that 
the  plaintiff  was  guilty  of  cheating  by  false  pretenses,  and 
in  refusing  to  charge  as  requested  in  instruction  Number 
7  in  the  prayer  of  the  defendants,  to-wit.  That  •'  if  the  jury 
believe  from  the  evidence  that  the  plaintiff  agreed  with 
the  defendant,  J.  A.  Jones,  as  a  member  of  the  firm  of 
Jones  &  Powell,  that  if  the  defendant  firm  would  ship  him 
a  car-load  of  ice  he  would  sell  the  ice  by  retail  for  cash, 
and  out  of  the  first  moneys  received  set  apart  a  sufficient 
amount  to  pay  Jones  &  Powell  for  said  ice  and  as  their 
money,  and  the  said  Jones  &  Powell  shipped  the  plaintiff, 
Durham,  a  car-load  of  ice  ;  and  if  the  jury  believe  from  the 
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evidence  that  the  plaintiff,  Durham,  received  the  said  ice 
under  said  agreement,  and  sold  the  same  and  failed  to  set 
apart  the  first  moneys  received  therefor  for  said  Jones  «fe 
Powell,  and  to  pay  them  for  said  ice;  and  if  the  jury 
believe  from  the  evidence  that  at  the  time  of  said  contract 
with  Jones  «fe  Powell  for  said  ice  the  plaintiff,  Durham, 
had  made  an  arrangement  with  one  Saunders  to  put  said 
ice  in  his  ice-house,  and,  being  indebted  to  said  Saunders, 
had  agreed  with  him  that  he  could  have  a  certain  amount 
of  said  ice  to  pay  his  debt,  and  delivered  to  said  Saunders 
such  amount  of  said  ice  and  if  the  jury  believe  that  either 
Jones  or  Powell  had  knowlediice  of  these  facts  and  circiim- 
stances  at  the  time  said  warrant  was  procured,  then  the 
defendants  had  probable  cause  to  institute  said  prosecu- 
tion, and  the  jury  will  answer  the  first  issue  '  No. '  " 

It  is  clear  that  no  question  could  have  been  raised  about 
the  form  of  the  warrant,  if  the  justice  of  the  peace  had 
required  the  plaintiff  (the  defendant  in  the  warrant)  to 
give  bond  for  his  appearance  at  the  superior  court,  whether 
the  solicitor  deemed  it  best  to  draw  an  indictment  for 
cheating  by  false  pretenses  or  embezzlement. 

It  is  not  material  to  pursue  the  inquiry  whether  there 
was  testimony  sufficient,  if  true,  to  show  probable  ground 
for  believing  that  the  plaintiff  was  guilty  of  cheating  by 
false  pretenses.  The  testimony  of  Powell  and  Strong 
was  in  support  of  the  complaint,  and  tended  to  show  the 
agency  of  the  plaintiff  and  the  fraudulent  misappropria- 
tion of  goods  and  money  that  passed  into  his  hands  in  that 
capacity.  If  the  testimony  of  Jones,  which  is  embodied 
in  substance  in  the  prayer  for  instruction,  was  believed  by 
the  jury,  then  their  finding,  thrown  into  tlie  shape  of  a 
special  verdict,  would  have  been  that  the  plaintiff  w^as  the 
agent  of  the  defendants  for  the  purpose  mentioned,  and 
converted  to  his  own  use  money  and  chattels   that  passed 
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into  his  hands  as  agent,  and  the  jnry  might  have  drawn 
the  inference  and  found  that  it  was  done  with  a  felonious 
and  fraudulent  intent. 

We  have  forborne  to  discuss  the  case  in  the  light  of  the 
decision  in  OaJcley  v.  Tate^  118  N.  C,  361,  wherein  Chief 
Justice  Faircloth  for  the  Court  announced  the  general 
principle  that  a  complainant  could  not  be  "held  responsi- 
ble for  an  error  committed  by  a  justice."  It  is  not  neces- 
sary to  determine  how  far,  if  at  all,  that  principle  applies 
to  the  case  before  us.  Conceding  that  when  the  fact  that 
the  plaintiflF  was  discharged  by  the  justice  for  want  of  suf- 
ficient proof  was  shown, the  burden  was  cast  upon  the 
defendants  to  rebut  2l  prima  facie  case,  it  is  manifest  that 
it  was  competent  for  them  to  relieve  themselves  of  that 
burden  by  sliowing  that  there  was  probable  cause  as  to 'an 
offence  charged  in  the  warrant. 

It  was  therefore  for  the  jury  to  determine,  under  proper 
instructions,  whether  there  was  probable  cause  for  believ- 
ing that  any  criminal  offence,  coming  within  the  terms  of 
the  complaint  or  charge,  had  been  committed  by  the 
plaintiff.  The  court  misled  the  jury  in  restricting  their 
inquiry  to  the  question  whether  probable  cause  had  been 
shown  as  to  the  charge  of  cheating  by  false  pretenses,  and 
erred  when,  in  effect,  that  inquiry  was  answered  for  them 
in  the  charge.  In  refusing  to  instruct  the  jury  as  requested, 
and  substituting  the  charge  given,  there  was  error  which 
entitles  the  defendants  to  a  new  trial. 

New  Trial. 

Clark,  J.,  did  not  sit. 
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S.  B.  TAYLOR,  et  al.  v.  E.  K.  ERVIN. 

Term  of  Court —  When  it  Embraces  Sunday — Entry  of 
Verdict  on  Sunday — Judgment  Rendered  on  Sunday 
Valid. 


1.  When  a  term  of  court  is  set  by  statute  to  begin  on  a  certain 

Monday,  and  to  last  for  *'  one  week,"  (or  two  or  three  weeka, 
as  the  case  may  be,)  it  embraces  the  Sunday  of  each  week 
(unless  sooner  adjourned,)  and  the  term  expires  by  limita- 
tion at  midnight  of  that  day  ;  hence 

2.  A  verdict  entered  on  Sunday  of  a  week  set  for  the  duration  of 

a  court,  in  the  absence  of  an  earlier  adjournment,  is  legally 
entered. 

8.  In  special  cases,  ex  necessitate^  a  court  may  sit  on  Sunday. 

4.  There  being  no  inhibition  of  a  verdict  rendered  on  Sunday, 
either  at  common  law  or  by  statute,  a  judgment  entered  on 
that  day  (by  virtue  of  the  statute,  Code  Sec.  412,  that  it  shall 
be  entered  up  at  once  on  the  verdict)  is  valid. 

Civil  action,  heard  on  motion  in  the  cause,  before  Star- 
buck,  t/.,  at  Spring  Term,  1896,  of  Onslow  Superior  Court. 
His  Honor  found  the  following  facts  : 

"  That  this  cause  was  called  for  trial  on  Saturday  of  the 
Fall  Terra  of  Onslow  Superior  Court,  being  the  last  Satur- 
day of  the  term. 

"  That  the  verdict  in  this  cause  entered  on  the  Minutes 
of  the  Fall  Term  was  returned  and  received  between  the 
hours  of  2  a.  m.  and  3  a.  m.  on  Sunday. 

"  That  the  judgment,  purporting  to  be  a  final  judgment, 
rendered  in  this  cause  and  appearing  on  the  Minutes  of 
said  term,  was  rendered  between  the  hours  of  2  a.  m.  and 
3  a.  m.  on  said  Sunday. 

'*  That  the  said  verdict  and  judgment  appear  on  the 
Minutes  of  the  said  term  as  having  been  returned  and  ren- 
dered on  Saturday. 
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"  That  tlie  defendant  did  not  consent  to  but  objected  to 
the  reception  of  the  verdict  and  rendition  of  judgment, 
contending  that  the  term  had  expired." 

After  hearing  argument  of  counsel  for  the  plaintiffs 
and  the  defendant,  the  court  was  of  the  opinion  that  the 
said  Fall  Term  expired  on  Saturday  night  at  12  o'clock, 
prior  to  the  return  of  the  verdict  and  rendition  of  the 
judgment. 

It  was  therefore  ordered  "  that  the  Minutes  of  the 
said  Fall  Term  be  amended,  nu7ic  pro  tunc,  so  as  to 
show  the  facts,  viz.:  That  the  said  verdict  was  returned 
and  the  said  judgment  rendered  on  the.  said  Sunday, 
November  10,  1895. 

"  It  is  considered  and  adjudged  :  That  the  said  verdict 
and  judgment  are  void,  and  it  is  ordered  that  this  cause 
be  placed  on  the  Civil  Issue  Docket  for  trial." 

The  facts  so  found  were  not  controverted,  but  were 
admitted  by  plaintiffs  to  be  corrrect. 

To  the  order  on  such  facts  the  plaintiffs  duly  excepted 
and  appealed. 

Mr.  R.  0.  ^ttr^(?7i,  for  plaintiffs  (appellants). 
Ko  counsel,  contra, 

Clakk,  J.  :  The  Gode^  Section  910,  and  the  act  substi- 
tnted  for  it  (Acts  1885,  Ch.  180)  and  the  several  amenda- 
tory statutes,  provide  for  courts  to  begin  on  a  certain  Mon- 
day named,  and  to  last  for  one  "  week  "  (or  two  or  three 
weeks,  as  the  case  may  be).  Of  course  in  such  cases  the 
term,  if  for  one  week,  beginning  on  Monday,  embraces  the 
following  Sunday,  unless  the  court  is  sooner  adjourned  ;  if 
for  two  weeks,  it  embraces  two  Sundays,  unless  adjourned 
earlier,  as  is  usual.  Iq  the  present  case  the  term  prescribed 
for  Onslow  Superior  Court  began  on  the  9th  Monday  after 
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the  1st  Monday  in  September,  (which  was  the  first  Monday 
in  November,) "  to  continue  in  session  one  week.... unless  the 
business  shall  be  sooner   disposed  of."     The  term  legally 
expired,  therefore,  at  midnight  Sunday,  unless  in  point  of 
fact  the  court  had  adjourned  earlier,  and  the  reception  of 
the  verdict  on  Sunday  was   le^al,  as   has  been   repeatedly 
held.     State  v.  Ricketts^  74  N.  C,  ISl  '^  State  v.  McGimsey^ 
80  N.  C,  377  ;  State  v.  Howard,  82  N.  C,  623  ;    White  v. 
Morris,  107  N.  C,  92;  State  v.  Penley,  107  N.  C,  808: 
Shearman  v.  State,  1  Texas  App.,  215  ;  Mc Kinney  v.  State, 
8  Texas  App.,  626,  645  ;  Comm.  v.  Marrow,  3  Brew.,  402; 
Meid   v.  State,,  53  Ala.,  402.     As  stated   by   Ashe,  J.,  in 
State  V.  Howard,  supra,  "  Sunday,  according  to  the  u6ao;e 
and  practice  of  our  courts,  is  not  a  juridical  day,  but  it  has 
been  held    that  in   special  cases,  ex  necessitate,  the  court 
might  sit  on  Sunday.     The  holding  court  on   the  Sabbath 
is  not  forbidden  by  the  common-law  or  any  statute  in  this 
State,  but  it  has  been  the  long-settled  and  almo^  universal 
practice,  when  a  term   continues  so  long  that   a  Sunday 
intervenes,  to  adjourn  over  until  Monday,  and  '  long  prac- 
tice makes  the  law  of  a  court,'   a  law  which  has  its  origin 
and  observance  in  a  deference  to  the  settled  religious  habits 
and  sentiments  of  a  large  majority  of  our  citizens,  a  law 
whose  violation  is  not  excused  except  in  case  of  necessity." 
To  reduce  the  cases  of  necessity,  the  statute  law  (now  The 
Code,  Section  1229)  has  for  long  provided  that  if  a  trial  for 
felony  is  in  progress  the  judge  may  continue  the  term,  and 
a  more  recent  statute   (Act  1893,  Ch.   226)   has  provided 
that  in  certain  contingencies  the  judge  may  continue  the 
court  for  the  conclusion  of  the  trial  of  a  civil  action.    The 
term  here  did  not  fall  within  these  statutes,  and  in  fact  was 
not  continued  by  the  judge,  but  Sunday  was  a  part  of  the 
week  belonging  to  that  term  ;  and,  as  the  court  justly  points 
out  in  State  v.  Ricketts,  supra,  the  receiving  on  Sunday  of 
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the  verdict  of  a  jury  which  is  confined,  or  whose  fatiguing 
deliberation,  if  the  verdict  is  not  received  before  the  expi- 
ration of  the  term,  might  become  valueless,  "  is  a  work  of 
necessity  within  the  common  and  the  legal  meaning  of  the 
word,  and  may  be  justified  on  religious  and  moral  grounds." 
It  is  certainly  better  that,  when  the  twelve  men  w^ho  are 
sequestrated  from  the  world  in  the  consideration  of  a  sec- 
ular issue  have  come  to  a  conclusion,  the  simple  announce- 
ment of  that  conclusion  should  be  received  and  the 
jurors  released  than  that  the  term  should  be  continued 
over  another  day  to  their  discomfort,  when  the  pronounce- 
ment by  them  of  one  or  two  words  in  criminal  cases,  or  the 
handing  in  a  paper  they  have  already  agreed  to  and  signed 
in  civil  eases,  would  set  them  free.  At  any  rate,  there  is 
DO  law  against  extending  this  humanity  to  a  jury.  The 
verdict  being  valid,  the  judge  might  well  have  directed 
thereupon  the  entry  of  the  word  "judg't,"  which  might 
afterwards  be  drawn  out  in  full,  as  was  pointed  out  in 
Davifi  v.  Shaver y  61  N.  C,  18,  and  Jacobs  v.  Burgwyn,  63 
N.  C,  193,  which  are  cited  and  approved  in  Ferrell  v. 
Hales^  at  this  Term.  But  if,  in  fact,  the  judge  signed  the 
ordinary  judgment  in  ejectment  upon  the  receipt  of  the 
verdict,  it  was  not  invalid.  It  has  not  infrequently  hap- 
pened that  the  highest  judgment  known  to  the  law,  sen- 
tence of  death,  has  been  pronounced  on  Sunday,  when  the 
verdict  was  not  rendered  till  that  day.  While  it  seems  to 
be  held  everywhere  that  receiving  a  verdict  on  Sunday  is 
valid,  in  some  of  the  States  which  have  changed  the  com- 
mon law  by  Sunday-legislation  it  has  been  held  that  a 
judgment  entered  on  Sunday  is  void.  Shearman  v.  State, 
and  lieid  v.  State^  supra.  Even  in  States  of  that  class  a 
judgment  on  Sunday  is  held  valid  when  the  statute,  like 
our  Code,  Section  412,  contemplates  judgment  to  be  entered 
up  at  once  on  the  verdict,  unless  otherwise  directed  by  the 
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judge.  1  Freeman  on  Judgments,  Section  138  ;  Thompson 
V.  Church,  13  Neb.,  287;  Weame  v.  Smith,  32  Wis.,  412. 
But  even  if,  under  our  statutes,  a  formal  judgment,  signed 
on  Sunday,  had  been  invalid,  the  verdict  being  valid  the 
judge  should  simply  have  entered  jndfrment  nunc j>ro  tunc. 
Ferrell  v.  Hales,  supra.  In  holding  either  verdict  or  judg- 
ment void  there  was  error. 

Error.     Reversed. 


C.  F.  BRESEE  &  SONS  v.  H.  D.  STANLY. 

Contract  of  Infant — Ratification — Promise,  to  Amount  t^ 
Ratification,  must  be  Unco7iditional  and  Express. 

A  conditioDal  promise  by  one,  after  having  reached  his  majority, 
to  pay  a  note  given  during  his  infancy,  the  promise  being 
hedged  about  with  the  statement  that  he  would  pay  when 
he  could  do  so  without  inconvenience  to  himself  and  with  a 
refusal  to  tix  a  time  for  payment,  does  not  amount  to  a  rati- 
fication, since,  in  order  to  amount  to  a  ratification  of  a  void- 
able instrument  by  an  infant,  the  promise  must  be  uncondi- 
tional, express,  voluntary  and  with  a  full  knowledge  that  he 
is  not  bound  by  law  to  pay  the  original  obligation. 

Civil  action,  to  recover  5^130  and  interest,  due  by  note 
alleged  to  have  been  executed  by  defendant  to  the  plaint- 
iff, tried  on  appeal  from  a  Justice  of  the  Peace  by  Starhuck, 
J.,  and  a  jury,  at  May  Term  of  Lenoir  Superior  Court. 

The  defendant  pleaded  infancy  in  avoidance  of  the  note. 

Plaintiff  admitted  on  the  trial  the  infancy  of  defendant 
at  the  time  of  the  execution   of  the  note,  but  relied  upon 
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theaflSrmance  and  ratification  of  the  contract  by  the  defend- 
ant after  arriving  at  full  age. 

The    following    issue    was    submitted:  "Is    defendant 
indebted  to  plaintiff,  and,  if  so,  in  what  sum  ?  " 

The  defendant  testified,  as  follows : 

"I  signed  the  note  January  18,  1894.  Became  21 
years  old  September  12,  1895.  At  the  time  I  signed  the 
note  I  told  the  plaintifl^s  insurance  agent,  Mr.  Jones,  there 
was  no  use  in  doing  so,  as  I  was  under  age.  A  few  days 
after  I  became  of  age  Mr.  Perry,  the  plaintifl^s  attorney, 
presented  the  note,  saying  he  had  it  against  me  for  collec- 
tion, and  asked  if  that  was  my  signature.  I  told  him  it 
was  my  signature,  but  that  I  would  not  pay  the  note,  and 
stated  my  reasons.  He  said  he  did  not  blame  me,  and 
left.  A  few  days  after  this  Mr.  Perry  and  Mr.  Jones  came 
together  to  see  me.  Perry  saying  that  they  had  come  to 
see  me  again  about  the  note.  I  said  it  was  a  just  debt,  and 
I  would  pay  it  if  I  ever  got  so  that  I  could  without  incon- 
venience to  myself.  Mr.  Perry  then  asked  me  if  I  would 
not  fix  some  time  at  which  I  would  pay  tlie  note.  I  replied 
I  would  not  promise  to  pay  the  note  in  one  year,  nor  in 
ten  years,  nor  at  any  time. 

"  I  own  a  tract  of  land,  (worth  about  ^1,600,)  and  a  half- 
interest  in  a  stock  of  goods — the  whole  stock  worth  about 
$2,000,  and  a  horse  and  buggy  worth  J?:^00." 

There  was  other  testimony  for  the  plaintiff  from  other 
witnesses,  relative  to  the  conversation  about  which  defend- 
ant testified,  not  necessary  to  be  set  out. 

His  Honor,  after  charging  the  jury  as  to  the  nature  of 
an  infant's  contract,  and  as  to  what  would  constitute  a 
ratification,  directed  the  jury's  attention  to  the  defendant's 
testimony,  and   instructed  tlist  if  his  testimony  was  a  cor- 
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rect  &ccoDut  of  what  took  place  between  him  and  tlie 
plaititifT's  agents,  he  had  not  ratiHed  the  contract.  To  this 
instruction  the  plaintiff  excepted. 

The  court  directed  the  jury's  attention  to  the  testimony 
of  the  other  witnesses,  and  explained  the  aspects  of  the 
evidence  which  would  entitle  the  plaintiff  to  recover.  To 
this  part  of  the  charges  tliere  was  no  exception. 

Verdict  for  the  defendant.  Plaintiff  moved  for  a  new 
trial,  on  the  ground  of  error  in  charging  the  jury  that, 
according  to  Ihe  testimony  of  the  defendant,  lie  had  rot 
ratified  the  contract.     Motion  denied. 

There  was  judgment  for  the  defendant  and  plaintiffs 
appealed. 

Mr.  George  Hountree,  for  plaintifis  (appellants). 
No  counsel,  eonlra 

AvEKY,  J. :  The  defendant  was  sued  on  a  note  for  |130, 
and  it  was  admitted  that  he  was  not  twenty-one  years  of 
age  wlien  he  executed  it.  The  plaintiff  contends  that  the 
defendant  ratified  and  allirmed  the  contract  afterliis  major- 
ity, even  if  his  own  testimony  as  to  what  he  cuid  to  the 
plaintiff's  agents  is  to  be  taken  as  trnt<.  He  testified  as 
follows:  "  I  said  it  was  a  just  debt  and  I  wyuld  pay  it, 
if  I  ever  got  no  that  I  could  without  inconvenience  to 
myself.  Mr.  Perry,  plaintifTs  agent,  tiion  asked  me  if  t 
could  not  fix  some  time  at  which  I  would  pay  the  note.  I 
replied  that  I  would  not  promise  to  pay  the  note  in  one 
year,  nor  in  ten  years,  nor  at  any  time."  This  promise,  bo 
carefully  hedged  about  with  saving  conditions,  recalled 
,to  the  minde  of  some  members  of  the  Court  the  story  of  a 
settlement  of  accounts  in  Iredell  connty,  which  it  is 
thonglit  may  with  propriety  be  preserved  as  history  in  the 
judicial  annals  of  the    State.     Mr.    James   solicited  his 
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debtor,  Huggins,  to  close  an  old  open  account  by  note. 
Huggins  agreed  to  do  bo,  provided  he  Bhould  be  allowed 
to  draught  the  instrument,  and  accordingly  presented  the 
creditor  the  following  : 

"I,  John  Huggins,  agree  to  pay  James  James  one  hun- 
dred  and  fifty  dollars  whenever  convenient^  but  it  is  under- 
stood   that    Huggins  is  not  to  be  pushed.     Witness  my 

hand  and  seal  this  the day  of. 

«  JOHN  HUGGINS  (seal)." 

But  viewing  his  statement  in  its  legal  aspect,  in  order  to 
amount  to  a  ratification  of  a  voidable  agreement  entered 
into  by  an  infant,  a  promise,  made  after  arriving  at  his 
majority,  must  be  unconditional,  "express,  voluntary  and 
with  a  full  knowledge  that  he  is  not  bound  by  law  to  pay 
the  original  obligation."  Alexander  v.  Hutchinson^  2 
Hawks,  535  ;  Dunlap  v.  Hales^  2  Jones,  381.  A  case 
directly  in  point  is  that  oi  D^mlap  v.  Hales^  ^t/j^ra,  where 
the  infant,  on  arriving  at  full  age,  was  sued  on  a  note^ 
given  for  slaves  and  wrote  a  letter  in  which  he  first  pro- 
posed to  surrender  the  plaves,  and  then  added,  "If  they 
will  not  accept  of  the  above  offer  I  will  have  to  pay  them, 
I  suppose,  but  I  shall  do  so  at  my  convenience^  as  it  will 
be  nothing  less  than  a  free  gift  on  my  part."  A  different 
principle  is  applicable  to  executed  contracts,  as  to  which 
ratification  may  be  inferred  from  circumstances,  {Petty  v. 
Rousseau^  94  N.  C,  355,)  but  the  promise  must  always  be 
express  and  unconditional  in  order  to  impart  validity  to 
Bueh  agreements  as  that  sued  on  here.     There  is  no  error. 

No  Error. 
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W.  H.  CHADBOURN  v.  E.  M.  JOHH8TON,  ©I  al. 

Action  to  Foreclose  Mortgage — Parties — Unauthorised 
Appearance  Entered  by  Solvent  Attorneys,  Effect  of — 
Setting  Axide  Judgment. 

1.  The  wi(e  and  heire-at-law    of  a  luiirtsagor    beiog    iieteBsary 

parties  in  an  action  to  foreuloHe,  a  widow,  whoaB/eme  corerl 
Joined  in  the  mortgage  of  her  husband,  and  the  devisee  of 
tlie  mortgagor  and  those  claiininK  under  him,  are  likewise 
nefeseary  parti  ee. 

2.  Where  all  the  legal  parties  areimade  derendants  in  a  HummoDB 

issued  in  an  antion  to  forecioHe,  and  the  siinimon»  iti  returned 
executed,  Huch  return  carries  with  it  the  preHuuiptfon  ot 
Rervice  and  givett  the  court  juriHiliution  and  authority  to 
proceed  to  judgment.  But  thi«  presumption  may  be 
rebutted  and  judgment  set  nnide  upon  evideuce  Hhowing 
that  in  fact  tli<t  Bummons  had  not  been  served. 
•t.  Where  tlie  necessary  partieH  defendant  in  an  aotion  to  foreclose 
are  put  into  court  by  reNponsible  and  solvent  practicing 
attorneys  making  a  general  appearance  tor  them,  the  fact  that 
siimmonH  had  not  been  eerved  will  not  induce  this  Court  to 
set  aside  a  judgment,  otherwise  regular,  rendered  in  such 

Motion  lieard  K-t'ore  Graham,  J.,  at  Se|itenil)er  Term, 
1895,  of  Peni>er  Superior  Court,  to  set  aside  a  judg- 
ment reiidered  at  the  March  Term,  1694,  the  sale  made 
thereunder  and  decree  coiifinninjj  the  sale.  Upon  the 
hearing  of  the  motion  the  foliowirig  facts  were  found  : 
"  1.  That  on  the  6th  day  of  December,  1886,  one  John 
AVatkins  executed  his  promissory  note  to  tlie  defendant, 
E.  M.  Johnston,  by  which  he  promised  to  pay  him,  twelve 
montlis  after  date,  the  sum  of  ^3,7u4,  for  vahie  received; 
and  on   t!ie  same  day    conveyed    to  him.    to    secure   the 
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same,  the  land  in  controversy  in  this  action,  by  mort- 
gage deed,  which  was  duly  registered  in  Pender  county. 

"2.  That  on  the  23d  day  of  December,  1886,  the  said 
E.  M.  Johnston,  Avho  was  then  Sheriff  of  Pender  county, 
transferred  said  note  and  mortgage  by  endorsement  to 
the  plaintiff,  who  was  one  of  the  sureties  upon  the  offi- 
cial bond  of  the  said  E.  M.  Johnston,  as  Sheriff,  to  indem- 
nify his  sureties  against  loss  by  reason  of  their  surety- 
ship. 

*'  3.  That  thereafter  the  said  Watkins  died,  leaving  a 
will  bv  which  he  devised  said  land  to  the  defendant, 
Rebecca  Watkins,  for  life,  and  then  to  the  defendant, 
£.  M.  Johnston;  and  thereafter,  in  March,  1892,  the 
said  E.  M.  Johnston  conveyed  his  interest  in  said  land 
to  the  defendant,  W.  J.  Johnston. 

''4.  That  prior  to  the  11th  day  of  July,  1892,  the 
Board  of  Commissioners  of  Pender  county  instituted  an 
action  against  the  said  E.  M.  Johnston  and  the  sure- 
ties, upon  his  bond  as  Sheriff  in  said  Pender  county, 
among  whom  was  the  plaintiff,  to  recover  about  the  sum 
of  six  thousand  dollars,  alleged  to  be  due  by  the  said 
Johnston,  as  Sheriff. 

''5.  That  this  action  was  commenced  on  the  11th  day 
of  Jul}-,  1892,  and  the  summons  herein  was  duly  served 
on  tlie  defendant,  E.  M.  Johnston,  individually  and  as 
executor,  on  the  19th  day  of  July,  1S92,  but  was  not 
then,  or  afterwards,    served  on   the  other  defendants. 

"6.  That,  at  the  time  the  summons  herein  was  served 
on  the  said  E.  M.  Johnston,  who  was  then  not  at  his 
home,  the  said  W.  J.  Johnston,  his  son,  and  Rebecca 
Watkins,  his  annt,  were  living  in  the  same  house  with 
him,  and  copies  of  the  summons  and  complaint  were  deliv- 
ered to  him  for  them. 
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"  7.  That  the  enmmonB  in  this  action  wag  returned 
"served  "on  all  the  defendantn  on  the  19th  day  of  July, 
1892. 

"  8.  That  there  wae  an  application  for  a  restraining  order 
in  this  action,  heard  on  the  23d  day  of  July,  1892  ;  and  at 
the  hearing  the  said  E.  M.  Johnston  filed  an  answer,  nsed 
as  an  affidavit,  and  no  other  answer  has  been  filed. 

"  9.  That,  at  September  Term,  1892,  of  said  conrt,  John 

D.  Kerr,  an  attorney  at  law,  practicing  in  Pender  connty, 
entered  a  general  appearance  for  all  the  defendants,  and 
obtained  leave  to  answer. 

"  10.  That  Marsden  Bellamy  and  Herbert  McClainniy, 
attorneys  at  law,  were  also  employed  in  this  action  by  the 
said  E.  M.  Johnston,  and  they  believe  that  they  were 
employed  by  all  the  defendants,  and  entered  an  appearance 
and  acted  for  all. 

"11.  That  at  March  Term,  1893,  of  said  court,  an  order 
was  made  in  tills  action,  a  copy  of  whicli  is  attached, 
marked  '  A.' 

"  12.  That  at  March  Term,  1S1I4,  of  said  court,  by  agree- 
ment, a  judgment  wag  rendered  in  said  action,  referred 
to  in  finding  No.  3  against  tlie  said  E.  M.  Johnston  and 
his  etireties  (among  whom  was  the  plaintiff)  for  about  the 
sum  of  six  tliousand  dollars,  and  in  this  action  a  judgment 
WHS  rendered  upon  the  said  note,  the  value  of  which  at 
that  time  being  between  |5,000  and  $6,000,  and  directing 
the  land  conveyed  in  the  mortgage,  executed  to  secure  the 
payment  of  the  same,  to  be  sold. 

"  13.  That  the  said  judgments  were  shown  to  the  defend- 
anl,  the  said  E.  M.  Johnston,  and  were  agreed  to  and 
approved  by  him  and  by  the  said  Kerr,  Bellamy  and 
McClammy. 

'■14.   That  the   only   defense  relied   upon   by  the  eaid 

E.  M.  Johnston  in  his  answer    was    that  said  note  and 
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mortgage  were  delivered  to  the  plaintiif  to  indemnify  his 
sureties  upon  a  particular  bond,  and  that  there  was  no 
default  upon  that  bond,  and  no  other  ground  of  defense  is 
shown  by  any  of  the  defendants  upon  the  hearing  in  this 
action. 

"  15.  That  said  note  and  mortgage  were  delivered  to  the 
plaintiff  to  indemnify  him  against  loss  upon  a  particular 
bond  ;  but  thereafter,  the  said  Johnston  being  compelled 
to  execute  other  bonds,  the  plaintiff  became  surety  thereon, 
and  said  note  and  mortgage  remained,  by  agreement  with 
E.  M.  Johnston,  in  the  possession  of  the  plaintiff,  as  an 
indemnity  against  any  loss. 

"  16.  That  the  plaintiff  and  other  sureties  have  paid  in 
full  the  judgment  rendered  at  said  March  Term,  1894, 
against  the  said  E.  M.  Johnston  and  his  sureties,  amount- 
ing to  about  $6,400,  and  no  motion  has  been  made  to  set 
asic'e  said  judgment. 

"  17.  That,  after  due  advertisement,  the  commissioner 
appointed  in  this  action  sold  the  land  in  said  mortgage, 
under  the  decree  rendered  at  March  Term,  1894,  at  public 
auction,  when  and  where  the  plaintiff  became  the  pur- 
chaser at  the  sum  of  $1,500.  That  said  sum  was  much  less 
than  the  mortgage  debt  due  on  said  land,  and  less  than  the 
amount  paid  by  the  sureties  of  the  said  E.  M.  Johnston,  as 
set  out  in  finding  No.  14.  That  said  commissioner  made 
his  report  of  sale  to  the  court,  and  the  same  was  duly  con- 
firmed ;  and  said  commissioner,  acting  under  the  order  of 
the  court,  conveyed  said  land  to  the  plaintift'  upon  the 
payment  of  the  cost,  which  amounted  to  about  $125. 

"  18.  That  neither  the  said  Kerr,  Bellamy  or  McClammy 
had  authority  to  represent  the  defendants  herein,  other 
than  E.  M.  Johnston. 

"19.  That  defendant  W.  J.  Johnston  was  present  at  the 
sale,  and  F.  R.  Cooper,  Esq.,  an   attorney   at  law,  repre- 
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eeiited  Mrs.  Watkins,  and  they  both  forbade  the  Bale,  and 
notified  tile  purchasers  tliat  they  were  not  parties  to  the 
action,  and  that  no  suininoiis  had  ever  been  served  on 
them;  and  it  was  stated  at  said  sale  that  coiin^^ei  had 
appeared  tor  them  on  the  trial.  Mrs.  Watkins  was  not 
present  in  person  at  said  sale. 

"  20.   Tbat  Marsden  liellamy  is  amply  B()lvent." 

Upon  these  facts  his  Honor  adjudged  "  tbat  tlio  judg- 
ment rendered  in  this  action,  at  Marcli  Term,  189i,  of  the 
snperior  court  of  Pender  county,  the  sale  made  under 
said  judgment  and  tbe  decree  confirming  eaid  sale,  be  set 
aside  a's  to  tbc  defendants  W.  J.  Johnston  and  Rebecca 
Watkins,  and  as  to  tbem  only;  and  that  the  motion  to  set 
aside  judgment  and  sale  as  to  the  defendant  E.  M.  Jolins- 
ton,  and  as  to  E.  M.  Johnston,  as  executor  of  John  Wat- 
kins,  be  denied. 

"The  cost  of  this  action  will  be  taxed  equally  against 
the  plaintiff  and  the  said  E.  M.  Johnston." 

From  this  judgment  plaintiff  appealed. 

Jfr.    W.  R.  Allen,  for  plaintiff  (appellant). 
Mr.  J.  L.  Stewart,  for  defendants. 

FuRCHES,  J.:  This  is  a  motion  to  set  aside  a  judgment 
of  foreclosure,  sale  and  confirmation  thereunder,  and  from 
tbe  facts  found  by  the  court  it  appears  that  on  the 
6th  of  December,  1886,  John  Watkins  and  bis  wife 
Rebecca  A.  Watkins  execnted  a  mortgage  on  tbe  land 
mentioned  in  tbe  complaint,  to  the  defendant,  E.  U. 
Jobneton,  to  secure  a  debt  due  by  note  of  $3,704,  payable 
twelve  months  from  date.  Tbat  on  tbe  26th  of  December, 
1880,  said  Johnston  assigned  said  note  to  the  plaintiff, 
Chadbourn.  That  after  the  execution  of  this  note  and 
mortgage,  and  before  the  commencement  of  this  action, 
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the  said  John  Watkins  died,  leaving  a  last  will  and 
testament,  in  which  he  devised  this  land  to  his  wife  for 
life,  and  the  remainder  in  fee  to  the  defendant,  E.  M. 
Johnston,  and  that  since  the  death  of  said  Watkins  the 
defendant,  E.  M.  Johnston,  has  sold  and  conveyed  his 
estate  in  said  land  to  W.  J.  Johnston.  That  this  action 
was  brought  against  E.  M.  Johnston,  W.  J.  Johnston  and 
E.  A.  Watkins,  the  widow  and  devisee  for  life  of  the  said 
John.  That  the  summons  was  served  on  the  defendant 
E.  M.  Johnston,  bi;t  there  was  no  service  on  the  other  two 
defendants.  That  at  the  return  of  the  summons  the 
defendant,  E.  M.  Johnston,  employed  John  D.  Kerr, 
Marsden  Bellamy  and  Herbert  McClammy,  practicing 
attorneys  at  that  court,  who  entered  a  general  appearance 
for  the  defendants,  believing  they  were  employed  by  all, 
and  filed  an  answer  for  the  defendant,  E.  M.  Johnston, 
and  obtained  leave  to  file  for  the  others,  but  no  other 
answer  was  filed.  And  at  March  Term,  1894,  a  judgment 
was  entered  against  E.  M.  Johnston,  who  was  one  of  the 
executors  of  the  mortgagor,  John  Watkins,  for  the  amount 
of  the  debt  secured  by  the  mortgage,  a  commissioner 
appointed  and  a  sale  of  the  land  ordered.  This  sale  was 
made  and  reported  to  the  court  by  the  commissioner  and 
confirmed  and  judgment  of  foreclosure  entered.  And 
this  is  the  judgment  and  proceedings  thereon  that  are  asked 
to  be  set  aside  under  this  motion. 

The  wife  of  a  mortgagor  who  joins  with  her  husband  in 
making  a  mortgage  is  a  necessary  party  in  an  action  to 
foreclosure.  Nimrock  v.  Scanlin^  87  N.  C,  119.  And  if 
the  wife  is  a  necessary  party  it  would  seem  that  the  widow 
who  joined  in  making  the  mortgage  with  her  husband 
would  be. 

The  heirs-at-law  of  the  mortgagor  are  necessary  parties 
in    an    action    to    foreclose.     Traser   v.  Bean,  96  N.  C, 
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327.  And  it  would  seem  that  if  heirs  are  necessary 
parties,  a  devisee  and  those  claiming  under  him  would  be. 
We  are  therefore  of  the  opinion  that  Rebecca  A.  Watkins, 
both  as  a  widow  and  as  devisee,  was  a  necessary  party, 
and  that  W.  J.  Johnston,  assignee  of  E.  M.  Johnston,  was 
a  proper  if  not  a  necessary  party. 

But  it  seems  that  they  were  both  legal  parties  to  this 
action.  They  were  made  defendants  in  the  summons 
issued  in  the  case,  which  was  returned  executed,  though 
in  truth  and  in  fact  it  was  not  executed  on  Rebecca  A. 
Watkins  and  W.  J.  Johnston. 

This,  prima  facie^  gave  the  court  jurisdiction  and 
authoiized  it  to  proceed  to  judgment.  But  this 
presumption  might  be  rebutted  by  showing  that  in  fact  it 
had  not  been  served.  And,  if  nothing  more  had  occurred 
upon  the  court's  finding  this  fact  it  would  have  been  the 
duty  of  the  court  to  set  aside  the  judgment. 

But    the   matter  did   not  end  here.     Three   practicing 

attorneys  made  a  general  appearance  for  the  defendants^ 

which  put  the  defendants  Rebecca  and  W.  J.  Johnston  in 

court,  and  one  of  these   attorneys  (Marsden    Bellamy)  is 

found   to  be  ''  amply   solvent."     And  it  has  been  held  by 

this  Court  that  where  this  is  the  case  the  Court  will  not 

set  aside  the  judgment  otherwise  regular.      University  v. 

Lassiier^  83  N.  C,  38.     For  this  reason  the  court  erred  in 

setting  aside  the  judgment  of  sale  and  the  order  confirming 

the  same  and  foreclosing  the  mortgage. 

Error. 
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JACOB  BAKER  v.   P.  D.   ROBBINS    and    A.  F.   WILLIAMS, 
Administrator  of  HARPER  WILLIAMS,  Deceased. 

Mechanic^'f  Lien — Mortgage, 

1.  Before  there  can  be  alien  on  property  there  must  be  a  debt  due 

from  the  owner  of  the  property,  a  lien  being  but  an  incident 
to  the  debt. 

2.  Unless  the  statute  otherwise  provides,  a  mortgage  lien  is  supe- 

rior to  a  subsequent  lien  created  by  statute. 

8.  Where  a  mechanic  filed  a  lien  for  repairs  made  upon  a  saw-mill 
for  the  owner,  such  lien  will  not  hold  as  against  a  mortgagee 
who  did  not  authorize  or  know  of  the  repairs,  and  did  not 
subsequently  ratify  the  acts  of  the  owner  and  mechanic.  In 
such  case  the  lien  is  efTective  only  against  the  owner^s 
equity  of  redemption  in  the  property. 

Civil  action,  tried  on  appeal  from  a  judgment  of  a 
Justice  of  the  Peace,  before  Coble^  e/1,  and  a  jury,  at 
August  Term,  1896,  of  Duplin  Superior  Court.  The  facts 
appear  in  the  opinion  of  Associate  Justice  Furches.  His 
Honor,  on  the  verdict  in  favor  of  the  plaintiffs,  rendered 
judgment  directing  the  lien  on  the  boiler  in  favor  of  the 
plaintiffs  to  be  enforced  as  a  superior  lien  to  that  of  the 
mortgagee,  and  the  defendant  Williams  alone  appealed. 

Messrs.  Stevens  cfe  Beasley^  for  plaintiff. 

Messrs.  Simmons  cfe  Ward^  for  defendant  (appellant). 

Furches,  J.  ;  This  is  an  action  of  debt  and  to  enforce  a 
mechanic's  lien.  The  defendant  Robbins  was  the  owner 
of  a  steam  saw-mill  and  boiler,  upon  which  defendant 
Williams'  intestate  held  a  mortgage.  The  defendant  Rob- 
bins,  being  in  possession  of  the  mill  without  the  knowledge 
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or  consent  of  his  co-defendant,  employed  the  plaintiff  to 
patch  and  repair  the  boiler,  which  he  did,  according  to  the 
finding  of  the  jnry,  to  the  amount  of  $-t3.84. 

The  plaintiff  afterwards  iiled  hie  lien  for  this  work  on 
the  mill,  engine  and  boiler,  which  is  admitted  to  be  in  time 
and  regular  in  form. 

There  is  no  complaint  of  anything  that  occurred  dnring 
the  trial,  but  defendant  Williams  objects  to  the  judgment 
of  the  court,  and  we  are  of  the  opinion  that  the  objectioD 
19  well  taken. 

It  is  not  alleged  that  plaintiff  had  any  contract  with 
defendant  Williams  or  hie  intestate  to  do  this  work,  or 
that  they  knew  he  was  doing  the  same.  And  the  jury  find 
that  the  defendant  Robbins  is  indebted  to  plaintiff  for  the 
work,  and  that  defendant  Williams  is  not. 

The  defendant  Williams  has,  since  this  work  was  done, 
by  action  and  claim  and  delivery,  recovered  possession  of 
this  mill,  and  now  has  the  same  in  possession,  and  is  pro- 
posing to  sell  the  same  under  his  mortgage  to  satii^fv  liis 
debt.  . 

There  is  no  question  but  that  piaintifl"s  lien  ie  good 
against  any  interest  the  defendant  Robbins  may  have  in 
tlie  mill ;  hut  it  is  contended  by  the  plaintiff  that  it  is  good 
against  the  defendant  Williams  as  well  as  against  Robbins, 
and  Phillips  on  Mechanic's  Liens,  SIS,  and  M'aif^  v. 
Sweetie//,  127  Indiana,  116,  are  cited  in  support  of  this  c<in- 
tention.  The  citation  from  Phillips  does  seem  to  support 
this  contention,  and  cites  the  case  of  WaKu  v.  Sweeney, 
supra,  as  authority  for  the  position.  We  have  examined 
Watts  v.  Sweetieij,  and  whether  it  is  correctly  decided  or 
not,  it  ie  clearly  distinguishable  from  the  case  under  con- 
sideration. Watii  V.  S'veeney  i"^  a  case  where  an  engine 
was  sent  to  the  defendant's  shops  for  repair,  and  it  Is  held 
that  defendant  had  a  common-law  right  to  retain  possession 
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until  the  repairs  were  paid  for.  And  by  a  statute  of  Indi- 
ana the  defendant,  after  a  certain  time,  had  a  right  to  sell 
the  engine  to  make  his  debt.  The  statute  created  no  lien, 
bat  only  authorized  the  sale  to  enforce  the  lien.  This 
common-law  right  to  retain  property  is  well  recognized 
law,  given  to  common  carriers,  inn-keepers,  shop-keepers 
and  others.  But  no  common-law  rights  came  to  the  assist- 
ance of  the  plaintiff  in  this  case.  Whatever  rights  be  has 
are  created  by  *tbe  statute.  He  had  no  possession,  and 
therefore  no  right  to  retain  possession.  This  he  does  not 
claim,  bnt  insists  that  by  virtue  of  the  statute  he  has  a  lien 
on  this  mill,  superior  to  that  of  the  mortgage  of  defendant 
Williams. 

This  case  falls  under  the  doctrine  laid  down  by  the  Court 
in  Hanch  v.  Ripley^  127  Ind.,  150,  where  it  is  held  that 
the  lien  of  a  mortgage  is  superior  to  a  subsequent  lien 
created  by  statute.  And  this  is  so  in  this  State,  except 
where  it  is  provided  otherwise  by  the  statute.  Statutory 
Hens  may  and  often  do  take  eifect  from  the  date  of  their 
creation  and  not  from  the  filing  of  the  lien.  But  in  this 
case  it  is  not  a  question  of  priority  of  lien,  so  far  as  the 
defendant  Williams  is  concerned,  but  the  question  is  as  to 
whether  there  is  any  lien  asagainst  him. 

There  is  no  debt  or  liability  against  him.  The  j)laintiff 
claims  none.  He  did  not  even  have  knowledge  of  the  fact 
that  the  plaintiff  was  doing  the  work.  He  has  never,  by 
word  or  act,  approved  or  ratified  the  acts  of  the  plaintiflT 
and  the  defendant  Robbins.  He  has  not  received  a  dollar 
on  his  mortgage  since  the  work  was  done. 

The  law  seems  to  be  settled  in  this  State  that  there 
must  be  a  debt  due  from  the  owner  of  the  property  before 
there  can  be  a  lien.  The  debt  is  the  principal,  the  basis, 
the  foundation  upon  which  the  lien  depends.  The  lien  is 
bnt  the  incident,  and  cannot  exist  without  the  principal. 
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Bailey  v.  Jiutjes,  86  X.  C,  517  ;  Boone  v.  Chatfield,  US 
N.  C,  916.  Under  onv  statute  giving  siib-con tractors 
liens  the  debt  may  not  hv  due  directly  from  the  Dwner  of 
the  property  to  the  snb-eon tractor,  but  he  raust  be  indebted 
to  the  original  contractor  at  the  time  of  filing  the  Jien,  or 
notice  thereof,  or  there  can  be  no  lien.  Clark  v.  Edwardt, 
at  this  Term.  The  Judgment  of  the  court  must  be  reformed 
BO  as  to  declare  no  debt  or  lien  against  the  defendant  Will- 
iams, but  to  be  a  lien  on  the  defendant  Robbins'  equity 
of  redemption  in  the  property  covered  by  the  notice  of 
lien  filed  by  theplaintifl'.  When  thus  modified, i tie  affirmed. 
Modified  and  Affirmed. 


A.  R.  SHATTUCK  v.  THOMAS  CAULEY.  et  al, 

Kttoppel  ill  Paix — Bona  Fides. 

The  owner  of  land  who  aids  anotlier  to  obtain  a  loan  by  mortgage 
thereon  ae  the  latter'H  property,  and  iixce  laDguage  calca- 
lated  and  inti'ndfd  to  induce  the  lender  to  l>e]i«ve  that  Iip 
has  no  title  to  the  property,  and  that  the  borrower  is  the 
owner,  is  estopped  to  deny  that  the  Irorrower  is  the  true 
owner,  the  lender  having  no  notice,  actual  or  conBtructive, 
that  the  title  ia  not  in  the  borrower. 

Civil  ACTION,  tried  before  ^'(a^'JKfi,  J.,  and  a  jury,  al 
Spring  Term,  1S96,  of  Lk.ndik  Superior  (Jonrt.  The  facts 
appear  in  the  oj)iuion  of  Associate  .Justice  Montgomebt. 
The  defendant,  Franklin  Cauley,  appealed. 
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Mr.  George  Bounti^e- ^  for  plaintiff. 
Messrs,   Allen  cfe    Dorich^     for  defendant,    F.  Caiiley 
(appellant). 

Montgomery,  J. :     This  action  was  brought  to  subject 
the  land  described  in  the  complaint  to  sale  for  the  purpose 
of  having  the  proceeds  applied  to  the   payment   of  a  debt 
due  to  the  plaintiff  and  secured  by  a  deed  of  trust  executed 
by  Thomas  Cauley  and  his  wife,  two  of  the  defendants,  on 
the  3rd  day  of  May,  1890,  and  registered  duly  in  the  office 
of  the  Register  of  Deeds  of  Lenoir  county.     The  defend- 
ant, Franklin  Cauley,  brother  of  the  defendant   Thomas, 
upon  the  trial  set  up  title  to  the  propert}',  and  resisted  the 
plaintiff's  claim  to  have  the  pioperty  sold  for  the  payment 
of  the  debt  of  Thoujas.     The  iury  found  that  at  the  time 
of  the  execution  of  the  deed  of  trust  the  defendant  Frank- 
lin was  the  owner  of  the    land  ;   but  in   response   to  the 
second  issue  submitted  to  them,  to-wit,  ''Is  the  defendant, 
Franklin  Cauley,  by  his  conduct  prior  to  the  execution  of 
the  deed  of  trust  to  the  plaintiff  Shattuck,  estopped  as  to 
said  plaintiff  to  deny  that  Thomas  Cauley  was  the  owner 
of  the  land  at  the  time  the  deed  of  trust   was  executed  ? 
Their  answer  was  "  Yes."     The  defendant  requested  the 
court  to  instruct  the  jury  that  there  was  no  evidence   to 
support  a  finding  in  favor  of  the    plaintiff  on   the  second 
ieene,  and  that  they  be  instructed  to  answer  that  issue''  No." 
Upon    his  Honor's  refusal   to  so   charge    the    defendants 
noted  an  exception.     It  was  alleged  in  the  complaint  and 
admitted  on  the  trial  that  the  defendant,   Franklin,  had 
conveyed  the  land  to  Thomas  by  deed  in  1872,  and  that  the 
deed  was  registered   in   that  year  and  was  on  record  m 
Lenoir  county  when  this  action  was  tried.     Upon  the  trial 
there  was  testimony  tending  to  show  that   before  and  at 
the  time  the  plaintiff  loaned  the  money  to  Thomas,  and 
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took  the  security  therefor  by  way  of  the  deed  of  trust,  the 
plaintiff  had  examined  the  records  of  Lenoir  county 
thoroughly  to  see  the  nature  of  the  title  of  Thomas  to  the 
land  ;  that  he  found  no  deed  from  any  one  to  Franklin, 
and  no  deed  indicating  that  the  land  belonged  to  any  one 
but  Thomas.  In  addition,  Thomas  Cauley,  a  witness  for 
plaintiff,  testified  as  follows:  "I  am  a  defendant  in  this 
action.  I  was  in  possession  of  the  land  21  or  22  years.  I 
rented  it  out  one  year  before  I  moved  on  it.  I  was  holding 
the  land  under  a  deed  from  Franklin  Cauley.  I  sold  it  as 
administrator  of  my  brother,  w^ho  was  killed  in  the  war, 
to  make  assets  to  pay  his  debts,  and  got  Franklin  Cauley 
to  buy  it  in  for  me,  and  I  made  a  deed  for  it  to  him  as 
administrator,  and  he  deeded  it  back  to  me  in  1872,  and  I 
was  holding  under  this  deed.  [This  deed  was  put  in  evi- 
dence.] I  gave  in  the  land  for  taxation  as  mine,  and  paid 
the  taxes  on  it.  Franklin  Cauley  never  gave  it  in  nor 
paid  taxes  on  it.  I  was  turned  out  of  possession  by  the 
court  under  the  judgment  in  the  action  brought  by  Frank- 
lin Cauley  against  me.  Franklin  Cauley  w^as  never  in  pos- 
session of  the  lands  until  said  judgment.  Franklin  Cauley 
went  with  me  to  Mr.  A.  J.  Loftin's  office  when  I  went  to 
borrow  money  from  the  plaintiff  Mortgage  Company.  I 
told  Mr.  Loftin  how  much  money  I  wanted.  He  (Loftin) 
demanded  to  know  how  much  the  land  was  worth.  He 
said  he  would  let  me  have  one-third  of  the  value  of  the 
land.  Franklin  Cauley  knew  w'hat  I  was  doing  and  helped 
me,  in  the  presence  of  Mr.  Loftin  and  in  his  office,  to  value 
the  land.  He  (Franklin  Cauley)  said  the  land  was  worth 
$1,200  ;  that  he  would  be  willing  to  give  that  much  for  it 
if  he  had  the  money.  I  never  paid  any  rent  for  the  lands 
to  Franklin  Cauley,  and  he  never  exercised  any  ownership 
over  the  land.*" 

We  are  of  the  opinion   that  his   Honor  committed  no 
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error  in   refusing  to  give  the  instruction   asked  by  the 
defendants  as  to  the  second  issue.      The  defendant  Frank- 
Jin  was  estopped  by  his  conduct  just  prior  to   and  at  the 
time  of  the  loan  of  money  on  the  land  by  the  plaintiff  to 
Thomas.     He  claimed,  on  the  trial,  title  to  the  land  by  a 
deed  from  Thomas  to  himself,  dated  and  registered  in  1875, 
and  that  the  book  in  which  the  deed  was  registered   was 
bnrned  in  1879,  and  the  jury  found  that  he  was  the  owner 
of  the  land  under  that  deed.     But,  according  to  the  testi- 
mony of  Thomas,  he   not  only  allowed,  in   his  presence, 
Thomas  to  borrow  the  money  of  the  plaintiff  and  to  exe- 
cute to  the  plaintiff  the  deed  of  trust  upon   the  land  to 
secure   the  loan,  but  he  actually  aided  him   in   procuring 
the  loan  ;  he  valued  the  property,  and  said  to  the  plaintiff 
that  he  would  be  willing  to  give  $1,200  for  the  land,  if  he 
had  the  money.      By  this  conduct  the  defendant  Frank- 
lin not  onlv  aided  and  assisted   Thomas  to  make  the  loan, 
but  he  deliberately  and  willfully  used  language  that  was 
calculated    and    must    have   been    intended   to   make   the 
plaintiff  believe  that  he  had  no  title  to  the  property,  and 
that    his    brother    Thomas    was  the   owner   of    it.        The 
plaintiff  had  no  notice  of  the  deed  from  Thomas  to  Frank- 
lin,  either  actual  or  constructive.     Franklin    and   the  jus- 
tice of  the  peace  who  wrote  the  deed   were   probably  the 
only  persons  who  knew  of  its  execution,  and  so  far  as  the 
testimony  shows  they  were  the  only  persons  who  knew  of 
it.     It   is  true   that   Franklin   testified  that  the  agent  of 
the  plaintiffs  knew  of  the  destroyed  deed,  but  the  agent 
denied  it.     The    principles  of   law  applicable  here  were 
announced  by  this  Court  in   the  cases  of  Mason  v.    Will' 
iams^  ijQ  N.  C,   564,  and   Morrifi   v.  Herndon^  113  N.  C, 
236. 

The  other  defendants,  Rouse  and   Mitchell,  moved  for 
judgment  upon   the  verdict,  upon   the  ground   that   they 


296  IN  THE  SUPREME  COURT.  [119 


Carter  v,  Elmorb. 


(mortgage  creditors  of  Franklin,  by  deed  of  a  subsequent 

date  to  the   deed  of  trust   from   Thomas  to   the  plaintiff) 

were  not  bound  by  the  estoppel  against  Franklin  ;  but  the 

exception   to  his  Honor's  ruling  was   abandoned   in   this 

Court. 

Xo  Error. 


J.  R.  (BARTER  and  wife  v.  G.  W.  ELMORE. 

Judgment,  rnsensihle  and  Void — Appeal, 

A  pretended  judgment  which  adjudi^es  nothing  against  the  defend- 
ant, and  on  which  an  execution  cannot  issue,  is  inseusible 
and  no  appeal  h'es  therefrom. 

Civil  action,  tried  before  Graham^  e/.,  and  a  jury,  at 
October  Term,  1895,  of  Sampson  Superior  Court,  on 
appeal  from  a  judgment  of  a  justice  of  tlie  peace.  The 
judgment  rendered  in  the  superior  court  was  as  follows: 

"  The  jury  hailing  found  the  issue  as  follows:  Is  the 
defendant  indebted  to  plaintiff,  and  if  so,  in  what  amount  i 
Ans.,  '  Yes,  $40.' 

"  This  cause  coming  on  to  be  heard,  and  the  issue  of  no 
debt  having  been  submitted  to  the  juiy,  and  they  having 
found  that  the  defendant,  (t.  W.  Elmore,  is  indebted  to  the 
plaintiff,  John  Carter,  in  the  sum  of  $40,  and  all  costs  of 
this  action,  to  be  taxed  by  the  clerk. 

"(Signed),  GRAHAM,  J." 

Defendant  appealed. 
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Mr.  F.  P.  Jones^  for  defendant  (appellant). 
No  counsel,  contra, 

Clark,  J. :  The  judgment  sent  up  in  the  record  is  insen- 
sible, and  does  not  adjudge  anything  against  the  defendant. 
No  execution  can  issue  upon  it,  and  the  defendant  has 
nothing  from  which  to  appeal.  Bosiic  v.  Taylor^  93  N.  C, 
415;  Baura  v.  Shooting  Chtbj  94  N.  C,  217;  State  v. 
Lockyear^  95  N.  C,  633;  Rosenthal  v.  lioherson^  114 
N.  C,  594.  Deeming  there  might  possibly  be  an  inadvert- 
ence in  entering  the  judgment  or  in  copying  it  for  the 
transcript  on  appeal,  the  Court  at  last  term  continued  the 
cause,  and  the  defect  was  called  to  the  attention  of  coun- 
sel to  the  end  that  if  they  thought  proper  the  judgment 
might  be  amended  below,  or  that  the  transcript  might  be 
corrected  if  the  error  was  in  copying.  No  correction  has 
beeu  made,  and  the  Court  will  not,  after  such  notice,  remand 
ex  Tnero  motu^  and  no  motion  being  made  by  eithei  party 
toremand,  we  will  now  direct  the   entry,   appeal  dismissed. 

Dismissed. 
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B.  W.  NASH,  Trustee  v.  S.  I.  SUTTON,  et  al. 
Judgment —  Verdict — Agreement. 

Where,  on  the  trial  of  an  action  by  a  trustee  to  recover  church 
property,  the  parties  agreed  that  the  answer  as  to  the  sinf^le 
issue  submitted,  as  to  whether  the  trustee  was  the  owner 
and  entitled  to  the  possession,  should  settle  the  whole  con- 
troversy and  all  the  issues  raised  by  the  pleadings,  and  that 
the  answer  should  be  **  Yes  "  if  certain  facts  were  true ;  oth- 
erwise it  should  be  **No,"  and  the  jury  answered  **No;*^ 
Held^  that  the  verdict,  being  in  accordance  with  the  stipu- 
lation, justified  a  judgment  for  the  defendant. 

Civil  action,  tried  at  May  Term,  1896,  of  Lenoir  Supe- 
rior Court,  before  Starhuck,  «/.,  and  a  jury.  The  facts 
appear  in  the  opinion  of  Associate  Justice  Furches. 

Messrs.  Allen  <&  Dortch^  for  plaintiff  (appellant). 
Mr,  George  Rountree^  for  defendant. 

FuRCHKS,  J.:  We  find  the  following  agreement  entered 
into  by  the  parties  and  made  a  part  of  the  case  on  appeal : 
"  The  following  issue,  by  permission  of  the  court,  the 
request  of  plaintiff  and  the  express  agreement  between 
the  parties,  was  the  only  issue  submitted  to  the  jury,  with 
the  distinct  understanding  on  the  ])art  of  the  court  and  the 
parties  that  the  response  to  said  issue  by  the  jury  should 
settle  the  whole  controversy  and  all  the  issues  raised  by 
the  pleadings.  It  is  fui  ther  agreed  that,  if  the  jury  should 
find  the  original  conveyance  (which  had  been  burned)  to 
the  trustee  was  in  trust  for  the  Baptist  Church  at  Hick- 
ory Grove  and  Baptist  denomination,  they  should  answer 
the  issue  '  Yes;'  but  if  they  should  find  that  it  was  in 
trust  for  the  Baptist  Church  at  Hickory  Grove  alone,  then 
they  should  answer  the  issue  *  No'."     And  the   issue  sub- 
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mitted  to  the  jury  under  this  agreement  is  as  follows:  "Is 
the  plaintiff  B.  W.  Nash,  trustee,  the  owner  of  and  enti- 
tled to  recover  possession  of  the  property  in  controvel^sy  ? 
Answer,  *  No'."  Upon  the  coming  in  of  the  verdict  the 
following  judgment  was  rendered  :  "  Upon  the  finding  of 
the  jury,  and  upon  admissions  made  on  the  trial,  it  is 
adjudged  that  the  plaintiff  recover  nothing  from  the 
defendant:  that  the  plaintiff  is  not  the  owner  and  is  not. 
entitled  to  recover  the  possession  of  the  land  described  in 
the  complaint ;  that  defendant  go  without  day,  and  recover 
costs,  &c.,  and  that  no  witness  fees  are  to  be  taxed  against 
plaintiff." 

And  this  judgment  is  excepted  to  by  the  plaintiff  upon 
the  ground  that  it  is  not  justified  by  the  verdict.  This  is 
the  only  exception  in  the  case,  and  it  is  without  merit  and 
cannot  be  sustained.  The  verdict,  when  taken  in  connec- 
tion with  the  agreement  of  the  parties,  fully  sustains  the 
judgment  of  the  court,  and  the  same  must  be  aflirmed. 

Affirmed. 
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J.  W.  JONES,   Administrator  d.  b.  n.  of  A.  W.  JONES  v.  R.  J.  W. 
BEAMAN,  Administrator  of  R.  C.  D.  BEAMAN. 

Estoppel — Res  Judicata. 

Where  R.  B.,  as  administrator  of  J.,  admitted,  by  an  account 
placed  with  but  not  filed  or  audited  by  the  clerk  of  the 
superior  court  as  a  final  account,  that  he  was  indebted  to 
his  inte^tate^s  estate  in  a  specific  sum,  and  died  without 
finally  settling  the  estate,  a  judgment  in  an  action  by  an 
administrator  d,  b.  n.  to  recover  said  specific  sum  is  not  a 
bar  to  the  recovery,  in  an  action  for  the  settlement  of  the 
whole  estate,  of  an  additional  sum  which  the  plaintiflf,  at  the 
time  of  the  first  action,  did  not  know  to  be  due. 

Civil  action,  tried  on  exceptions  to  report  of  referee, 
before  Cohle^  «/.,  at  August  Term,  1S96,  of  Greene  Supe- 
rior Court.  Both  parties  appealed.  The  facts  are  stated 
in  the  opinion  of  Chief  Justice  Faircloth.  (For  a  former 
report  of  case  between  the  same  parties,  involving  sub- 
Btantially  the  same  facts,  see  117  X.  C,  259.) 

I 

Mr,  George  M.  Lindsay^  for  plaintiff. 
Messrs,  Shepherd  cfe  Bushee^  for  defendant. 

Faircloth,  C.  J.:  At  the  argument  the  plaintiff  with- 
drew his  appeal,  and  the  defendant  waived  all  his  excep- 
tions except  the  question  of  estoppel  on  his  appeal.  This 
case  was  before  this  Court  at  September  Term,  1895,  117 
N.  C,  259. 

Facts :  R.  C.  D.  Beainan,  defendant's  intestate,  was 
administrator  d,  h,  n.  of  A.  AV.  Jones,  and  upon  the  death 
of  said  Beainan  the  plaintiff  became  administrator  d.  J.  n. 
of  said  Jones.  Said  Beaman,  before  his  death,  placed  in 
the  hands  of  the  clerk  an  account  of  his  dealings  with  said 
estate,  but  the  same  was  never  filed  nor  audited  bj  the 
clerk  as  a  final  account  because  the  vouchers  were  ineom- 
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plete.  This  account  showed  a  balance  of  $500  in  admin- 
istrator's hands.  Plaintiff  brought  an  action  for  that 
specific  sum  without  taking  an  account,  and  recovered  it. 
The  referee  finds  that  plaintiff  did  not  know  that  anything 
more  was  due.  Plaintiff  brought  the  present  action  and 
demanded  an  account  of  the  whole  administration,  and  the 
referee  finds  that  $604.74  is  due  the  plaintiff,  in  addition 
to  the  S500  recovered  in  the  former  suit,  and  judgment 
was  rendered  accordingly,  and  defendant  appealed. 

The  defendant  plead  the  former  judgment  as  an  estop- 
pel and  relied  upon  it  in  this  action.  In  the  former  opin- 
ion (117  N.C.,  259)  we  decided,  upon  the  facts  then  appear- 
ing, against  the  plea.  The  facts  now  are  not  materially 
different  from  the  former  case,  certainly  no  more  favorable 
to  the  defendant. 

We  have  no  reason  to  change  our  former  conclusion  on 
this  question,  and  we  refer  to  that  case  for  our  reasons, 
without  repeating  them  here. 

Affirmed. 
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W.  W.   COX,   Trustee  v.  FIRST  NATIONAL  BANK  OF  WIL- 

SON. 

Executors  —  Trustees  —  Banks  —  Transfer  of  Stock  in 
Bank — Negligence  of  Bank — Notice  of  Provisions 
of  Will  Bequeathing  Stock. 

1.  TruBtees  having  no  right  to  sell  trust  property  unless  author- 

ized by  the  instrument  creating  the  trust  or  by  an  order  of 
court  of  equity,  persons  purchasing  from  them  do  so  at  their 
peril. 

2.  An  executor  has  the  right  to  sell  or  pledge  securities  belongiog 

to  the  estate  only  for  the  purposes  of  the  estate,  and,  in  the 
absence  of  collusion,  the  purchaser  need  not  look  to  tbe 
application  of  the  proceeds. 

8.  Where  stock  in  a  bank  was  bequeathed  to  trustees  in  trust 
for  one  for  life,  with  remainder  over,  and  the  executors  of 
the  estate,  by  a  simple  endorsement,  without  indicating 
whether  the  transfer  was  a  sale  or  payment  of  the  legacy, 
transferred  the  certificate  to  the  life  beneficiary,  who  trans- 
ferred it  to  the  bank,  which  had  notice  of  the  provisions  of 
the  will,  but  did  not  make  inquiry  as  to  the  nature  of  the 
transfer ;  and  it  further  appeared  that  the  condition  of  the 
estate  did  not  necessitate  a  sale  of  the  stock  by  the  execu- 
tors ;  Held^  that  the  bank  was  negligent  in  not  making  the 
necessary  inquiries,  and  is  liable  for  the  loss  of  the  stock  to 
the  remainderman. 

Civil  action,  tried  before  Starbuck,  «/.,  at  Spring  Term, 
1896,  of  Gkeene  Superior  Court.  There  was  judgment 
for  the  plaintiff,  and  defendant  appealed.  The  facts  appear 
in  the  opinion  of  Chief  Justice  Fairoloth. 

Messrs.  G,   M,   Lindsay  and   Shepherd  cfe  Bushee^    for 
plaintiff. 
Mr,  II.  G.  Connor^  for  defendant  (appellant). 

Fairoloth,  C.  J.  :  The  plaintiff  instituted  this  action 
against  the  defendant  bank  for  the  value  of  ten  shares  of 
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stock  issaed  by  the  bank.  S.  P.  Cox  executed  his  last  will 
and  testament,  and  died  in  August,  1882,  leaving  A.  L. 
Darden,  Charles  P.  Farmer  and  H.  G.  Williams,  execu- 
tors thereto,  who  were  qualified  and  entered  upon  the  dis- 
charge of  the  duties  of  their  oflSce.  In  the  first  item  of 
the  will  (which  is  all  we  have  in  the  record)  S.  P.  Cox 
gave  and  bequeathed  to  W.  W.  Cox  (plaintiff),  Charles  P. 
Farmer  and  O.  C.  Darden,  among  other  things,  ten  shares 
of  stock  in  the  defendant  bank,  in  special  trust  for  his 
wife  for  life,  and  after  her  death  for  the  use  and  enjoy- 
ment of  his  daughter,  Frances  E.  Williams;  and  if  she 
died,  leaving  no  living  heir  of  21  years  of  age,  then  the 
remainder  to  his  living  children,  and  if  none  be  living 
then  to  his  grandchildren.  The  ten  shares  of  stock 
remained  on  the  defendant's  books  at  the  death  of  S.  P. 
Cox  and  in  his  name. 

The  widow  died  in  1892,  and  Frances  E.  Williams  died 
in  March,  1895,  never  having  had  any  issue.  Frances  E. 
Williams  presented  to  the  bank  the  certificate  of  ten 
shares  of  stock,  wMtli  the  following  endorsement  thereon  : 
"  For  value  received  we  hereby  sell,  assign  and  transfer 
to  Frances  E.  Williams  ten  shares  of  the  capital  stock  of 
the  First  National  Bank  of  Wilson.*  This  21st  February, 
1883."  (Signed  and  sealed  by  A.  L.  Darden,  II.  G.  Will- 
iams, Jr.,  and  Charles  P.  Farmer,  Executors  of  S.  P.  Cox.) 
Endorsed  also :  ''  Transferred  to  Frances  E.  Williams 
March  16,  1884." 

On  the  last  day  named  the  bank  issued  two  certificates 
of  stock  to  said  Frances  for  five  shares  each,  and  on  the 
second  day  thereafter  she  sold  and  assigned  the  certificates 
to  the  President  of  the  bank. 

At  the  trial  this  issue  was  submitted  :  "  Did  the  defend- 
ant bank,  at  the  time  of  its  taking  up  the  certificate  of  the 
shares  of  stock  and  the  issuing  of  new  certificates  of  shares 
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of  saiJ  stock  to  Frances  E.  Williams,  have  actual  notice  of 
the  provisions  of  the  will  of  S.  P.  Cox  ^  "  And  the  jury 
answered  "  Yes,"  and  in  the  case  sent  to  this  Court  it  ie 
admitted  that  the  estate  of  S.  P.  Cox  was  amply  solvent, 
and  that  the  exigencies  of  administration  did  not  require 
his  executors  to  sell  said  shares  of  stock  to  make  assets. 

Each  party  moved  for  judgment,  and  the  court  rendered 
judgment  in  favor  of  the  plaintiff  for  §1,000,  interest  and 
costs.  Defendant  excepted,  and  this  is  the  only  exception 
in  this  case. 

Upon  these  facts,  the  (juestion  seems  to  be  whether  the 
defendant  exercised  due  care  in  taking  up  the  original 
stock  and  issuing  new  certificates  in  lieu  thereof  to  one 
absolutely  who,  under  the  provisions  of  the  wnll,  was  enti- 
tled to  only  a  life-estate,  or  whether  it  was  negligent  in 
not  making  inquiry,  and  thereby  became  liable  for  the  loss 
of  the  plaintiff  in  consequence  thereof.  We  have  no  direct 
authority  on  the  question,  and  it  must  be  settled  upon 
principles  of  common  reasoning. 

The  rights  of  stockholders  and  persons  interested  in 
stock  are  placed  by  law  under  the  protection  of  the  bank, 
so  far  as  concerns  the  transfer  on  its  books.  The  defend- 
ant bank,  as  a  corporation,  is  made  the  custodian  of  the 
shares  of  its  stockholdeis,  and  is  clothed  with  power  to 
protect  the  rights  of  every  one  from  unauthorized  trans- 
fer. It  is  a  trust  placed  in  its  hands  for  the  protection  of 
individual  interests,  as  well  as  its  own,  and  like  every  other 
trustee,  it  is  bound  to  execute  the  trust  with  proper  diligence 
and  care,  and  is  responsible  for  any  loss  sustained  by  its 
negligence  or  misconduct.  A  bank  is  bound  by  the  same 
obligations,  moral  and  legal,  that  apply  to  the  case  of  an 
individual,  unless  explicitly  exempted  by  law.  Thurber 
V.  Bank^  52  Fed.  Rep.,  514. 
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We  need  not  consider  what  constitutes  constructive 
notice  of  the  contents  of  the  will,  because  the  jury  have 
fonnd  that  defendant  had  actual  notice  of  the  will  of  S.  P. 
Cox.  It  may  be  stated  briefly  that  the  assent  of  an  execu- 
tor to  a  legacy  for  life,  where  there  is  a  remainder,  is  an 
assent  to  the  remainderman's  legacy,  because  the  two  con- 
stitute in  law  one  legacy.  If  there  be  no  remainder  over, 
or  if  the  executor  needs  the  property  after  the  life-estate 
expires,  to  perform  some  other  duty  or  trust,  then  such  an 
assent  is  limited  to  the  life  legacy.  Howell  v.  Howell,  3 
Ired.  Eq.,  522  ;  McKoy  \,.GuirUn,  102  N.  C,  21. 

The  defendant  insists  that  there  was  a  sale  of  the  origi- 
nal certificate  by  the  executors  to  the  said  Frances  for 
value,  and  that  was  sufficient  to  justify  it  in  issuing  new 
certificates  for  the  absolute  interest.  It  will  be  observed 
that  defendant's  answer  does  not  aver  that  there  was  a  sale, 
or  that  anything  of  vakie  was  paid,  nor  is  there  any  evi- 
dence of  such  facts  except  the  endorsement  of  transfer  on 
the  back  of  the  original  certificate  of  stock. 

Trustees  have  no  authority  to  sell  the  trust  property, 
unless  authorized  by  the  instrument  creating  the  trust  or 
by  an  order  of  the  Court  of  Equity,  and  purchasers  buy  from 
them  at  their  peril. 

Executors  have  the  right  to  sell  or  pledge  notes  of  hand 
as  well  as  chattels,  and  the  sale  is  no  breach  of  duty,  for 
the  purposes  of  the  estate  may  require  such  sales,  and  the 
purchaser  is  not  held  liable  for  any  misapplication  of  the 
proceeds  unless  collusion  between  the  two  appears,  as  if 
the  sale  was  to  pay  an  individual  debt  of  the  purchaser. 
Gray  v.  Armistead,  6  Ired.  Eq.,  74. 

A  sale  of  such  notes,  &c.,  however,  is  not  usual  and 
should  invite  attention  to  the  reasons  for  so  doing. 

It  is  to  be  regretted  that  we  are  not  better  informed  as 

to  the  truth  of  the  matter  in  the  present  case.     It  was  easy 
119—20 
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to  have  shown  whether  there  was  an  actual  sale  for  value 
to  said  Frances,  or  whether  the  certificate  was  transferred 
as  her  legacy,  or  whether  it  was  done  in  payment  of  some- 
thing due  her  in  the  general  settlement  of  the  estate.  On 
these  important  questions  the  record  and  proofs  are  silent; 
and  the  endorsement  on  the  certificate,  which  may  bensed 
either  in  case  of  an  actual  sale  or  transfer  and  delivery  a8 
a  legacy,  is  alone  relied  upon  as  suflicient  evidence  of  an 
actual  bona  fide  sale. 

The  case  then  is  this  :  On  the  one  hand,  the  original 
stock  stood  on  the  books  in  the  name  of  the  testator,  with 
actual  knowledge  of  the  contents  of  the  will,  wherein  this 
stock  was  directed  to  be  held  by  trustees  for  successive 
parties,  including  the  said  Frances  for  life  ;  and  about  two 
years  after  testator's  death  said  life-tenant  presents  said 
stock  to  the  bank  and  demands  new  certificates  for  the 
absolute  interest  in  the  original  stock.  On  the  other  hand, 
the  bank  officer  sees  on  the  back  of  the  certificate  what  is 
in  form,  and  purports  to  be  a  sale  for  value,  signed  by  the 
executors,  one  of  whom  is  one  of  the  trustees  appointed  in 
the  will. 

We  are  led  to  the  conclusion  that  a  prudent  business 

man  with  these  facts  before  him  would  have  made  further 

inquiry,  which  was  easily  done  by  looking  at  the  executor's 

returns  in  the  clerk's  office,  or   by  asking  the   executors 

themselves,  or  by  simply   asking  the  life-tenant,  Frances, 

when  she  demanded  new  stock  at  the  counter  of  the  bank, 

what  was  the  truth  of  the   matter.     But   nothing  of  this 

kind  was  done.     We  think,  therefore,  that  the  defendant 

and  its  officers  were  negligent  in  this  respect,  and  are  liable 

for  the  loss  of  the  plaintifl^in  consequence  thereof.     We  do 

not  think  that  the  inference  from  the  endorsement  on  the 

original  certificate  is  sufficient  to  overcome  all  the  facts 

and  circumstances  before  recited. 

Affirmed. 
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NATIONAL  CITIZENS'  BANK  OF  NEW  YORK  v.  CITIZENS' 

NATIONAL  BANK  OF  RALEIGH. 

Banks —  Collections — Restricted  Endorsement — Insolvency 

of  Corresponding  Bank, 

1.  Whenever  it  appears  on  the  face  of  a  paper  that  it  is  in  the 

hands  of  a  bank  for  collection,  the  proceeds  of  the  collection 
are  the  property  of  the  owner,  and  the  actual  collectinfir 
bank  is  liable  to  the  owner  in  case  of  the  insolvency  of  an 
intermediary  bank  from  which  the  paper  has  been  received 
for  collection,  and  to  whose  credit  the  proceeds  have  been 
placed,  notwithstanding  the  fact  that  the  state  of  accounts 
between  such  intermediary  bank  and  the  collecting  bank 
shows  a  balance  (after  crediting  the  collection)  in  favor  of 
the  latter. 

2.  A  restrictive  endorsement,  such  as  *'*'  For  collection  for  account 

of,  &c.,"  prevents  the  transfer  of  title  to  a  bank  to  which  It 
is  sent  for  collection ;  and  where,  in  an  action  to  recover  the 
proceeds  of  the  collection  of  such  paper  from  one  who 
received  it  for  collection  from  an  intermediary,  the  com- 
plaint alleged  that  the  plaintiff  had  been  in  possession  and 
was  the  owner  of  the  paper,  and  such  allegations  and  the 
presumption  arisiug  therefrom  not  having  been  denied  or 
rebutted,  it  was  not  error  in  the  court  below  to  adjudge  that 
the  plaintiff  was  the  owner. 

Civil  action,  tried  before  Starbucks «/.,  at  January  Term, 
1896,  of  New  Hanover  Superior  Court.  By  consent  a 
jnry  trial  was  waived,  and  his  Honor  found  the  facts, 
which  are  substantially  set  out  in  the  opinion  of  Associate 
Justice  Montgomery.  There  was  judgment  for  the 
plaintiff,   and   the  defendant  appealed. 

Messrs.  Battle  c&  Mordecai^  for  defendant  (appellant). 
Mr.  Iredell  Meares^  for  plaintiff. 

Montgomery,  J.:  The  drawer  of  the  check  lived  in  Ra- 
leigh, N.  C,  and  the  payees  lived  in  New  York  City.    The 
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check  was  deposited  by  the  payees  in  the  plaintiff  bank  in 
New  York,  and  by  the  plaintiffs  sent  on  to  the  Bank  of 
New  Hanover  at  Wilmington,  N.  C,  with  endorsement, 
"  For  collection  for  account  of  National  Citizens'  Bank  of 
New  York  "  (the  plaintiff  ).  The  check  \vas  sent  by  the 
Bank  of  New  Hanover  to  the  defendant  bank  at  Raleigh, 
with  the  additional  endorsement,  "  For  collection  account 
of  Bank  of  New  Hanover,  Wilmington,  N.C."  The  defend- 
ant bank  entered  a  credit  on  its  books  to  the  Bank  of 
New  Hanover  for  the  amount  of  the  check  fifteen  minutes 
before  the  registration  of  the  deed  of  assignment  made  by 
the  Bank  of  New  Hanover  on  account  of  insolvency.  The 
money  was  collected  on  the  same  day  the  credit  was  given. 
The  balance  on  the  reciprocal  accounts  between  the  New 
Hanover  Bank  and  the  defendant  bank,  after  the  credit 
of  the  amount  of  the  check,  was  in  favor  of  defendants.  The 
plaintiff  bank  and  the  Bank  of  New  Hanover  kept  no  recip- 
rocal accounts.  On  thecontrary,  the  plaintiff  would  sendto 
the  Bank  of  New  Hanover  matters  for  collection,  and  when 
collected  the  New  Hanover  Bank  would  remit  the  pro- 
ceeds to  the  plaintiff.  The  New  Hanover  Bank  did  not 
have  on  its  ledger  any  account  with  the  plaintiff  bank. 
It  kept  only  the  record  of  its  transactions  with  the  plaint- 
iff on  its  collection  register.  Upon  the  facts  (which  His 
Honor  found  by  agreement)  judgment  was  entered  for  the 
plaintiff,  and  the  defendants  appealed  from  the  judgment. 
There  was  no  error  in  the  rendering  of  the  judgment.  The 
defendants  saw,  from  the  endorsements  on  the  check,  that 
it  was  the  property  of  the  plaintiff  and  that  the  New 
Hanover  Bank  was  merely  an  agent  to  collect  it  for  the 
plaintiff.  Boykin  v.  Bank,  118  N.  C,  566.  If  there 
ever  had  been  any  conflict  in  the  decisions  of  this  Court  on 
the  subject  matter  embraced  in  this  opinion,  before  the  case 
of  Boykin  v.  Bank,  supra,  was  decided,  that  opinion  would 
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seem  to  have  resolved  the  doubt.  It  was  held  in  that  case, 
in  substance,  that  wherever  it  appeared  on  the  face  of  a 
paper  that  it  was  in  the  possession  of  a  bank  for  collection 
the  proceeds  of  the  collection  were  the  property  of  the 
owner,  and  that  the  actual  collecting  bank  is  liable  to  the 
owner  in  case  of  the  insolvency  of  any  intermediary  bank 
which  has  received  it  for  collection,  unless  the  actual  col- 
lector had  remitted  the  proceeds  or  its  equivalent  to  the 
bank  from  whom  he  received  it  before  he  had  knowledge 
of  that  bank's  insolvency.  Simply  entering  credits  on 
mutual  accounts  between  the  actual  collecting  banks  and 
their  intermediaries  will  not  protect  the  actual  collector  of 
such  drafts  and  checks  from  the  demands  of  the  owner 
under  the  circumstances  of  this  case.  For  their  own  con- 
venience it  may  be  well  for  the  banks  and  collecting  agen- 
cies to  observe  such  "rules,  but  they  will  not  be  allowed  to 
work  injury  and  loss  to  owners  of  checks  and  drafts  who 
send  them  out  to  be  collected  and  the  proceeds  returned 
to  them.  Of  course,  a  bank  which  had  received  a  check 
or  draft  from  an  agent  bank  of  the  principal  would  be  pro- 
tected if  it  had  sent  to  the  agent,  before  the  agent's  known 
insolvency  or  the  principal's  demand,  the  funds,  or  their 
equivalant,  collected  on  the  paper.  We  are  aware  that 
this  is  not  the  rule  in  all  the  States  of  the  Union.  The 
counsel  of  the  defendant  read  to  us  the  opinion  of  the 
Supreme  Court   of  Tennessee   in    the  case   of  Howard  v. 

Walker^  92  Tenn.,  452,  in  which  the  opposite  view  of  this 
subject  is  taken  ;  but  we  will  abide  by  our  own  decisions. 
The  contention  of  the  defendants  that  the  check  was  not 
the  property  of  the  plaintiff  cannot  be  sustained.  The  com- 
plaint alleged  that  it  was  the  property  of  the  plaintiffs  and 
it  was  not  denied  in  the  answer  except  by  legal  inference. 
The  defendants  averred    that  the    title  to  the  cheek,  as  a 

matter  of  law,  passed    out  of  the   plaintiff   to  the  Bank  of 
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New  Havover  when  the  former  sent  it  to  the  latter  for 
collection.  This  is  not  a  sound  proposition  of  law ;  for,  as 
we  have  seen,  the  endorsement  was  restricted.  The  plaint- 
iffs having  been  in  posession  of  the  check,  and  having 
alleged  in  their  complaint  that  they  were  the  owners  of  it, 
the  presumption  is  that  it  was  their  property ;  and  this 
presumption  not  having  been  rebutted,  the  finding  of  hig 
Honor  was  correct.  No  Error. 


PEOPLE^S  BANK  OP  NEW  YORK  v.  CITIZENS'  NATIONAL 

BANK  OF  RALEIGH,  et  al. 

Banks —  Collections —  Restricted  Endorsements. 

[For  Syllabus  see  National  Citizens^  Bank  of  New  York  v.  Citi- 
zens'' National  Bank  of  Raleigh^  ante.] 

Civil  action,  tried  before  Starbuck,  «/.,  at  January 
Term,  1896,  of  New  Hanover  Superior  Court.  The 
facts  appear  in  the  opinion.  From  a  judgment  foe  the 
plaintiff  the  defendants  appealed. 

Mr.  Iredell  Meares^  for  plaintiff. 

Messrs.  Battle  cfe  Mordecai^  for  defendants  (appellants). 

Montgomery,  J. :  Upon  examination  of  the  record  in 
this  case  we  lind  th  t  the  only  difference  between  it  and 
that  of  the  National  Citizens^  Bank  of  Ntw  York  v.  Cit- 
izens^ National  Bank  of  Raleigh^  reported  at  this  Term,  is 
that  in  the  latter  the  check  for  the  proceeds  of  which  the 
action  was  brought  was  drawn  on  a  bank  in  Raleigh 
other  than  the  defendant  bank,  while  in  this  action  the 
check  was  drawn  on  the  defendant  bank  itself.  For  the 
reasons  stated  in  National  Citizens^  Bank  of  New  York  v. 
Citizens^  National  Bank  of  Raleigh^  supra ^  we  are  of  the 
opinion    that   in   the   rendering  of  the   judgment    by    his 

Honor  in  favor  of  the  plaintiff   in  this  action,  there  is  no 
error. 

No  Error. 
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D.  F.  SMITH,  et  al.  v.  M.  C.  SMITH,  et  al. 


Practice — Appeal — Case  on  Appeal — Agreement  of  Coun- 
sel— Service  of  Case  on  Appeal, 

1.  The  legal  mode  of  service  of  a  case  on  appeal  is  not  waived  by 

an  agreement  of  counsel  for  the  appellee  that  the  appellant 
is  '^  to  serve  the  case  on  '^  appellee  by  a  certain  time. 

2.  Where  one  of  several  attorneys  for  the  appellee,  on  being  asked 

to  accept  service  of  the  case  on  appeal,  said  that  he  had  no 
authority  to  do  so,  and  advised  that  the  case  be  sent  to  the 
other  counsel ;  Held^  that  such  direction  was  not  a  waiver 
of  the  legal  mode  of  service  so  as  to  authorize  a  service  by 
mail. 

3.  Where  service  of  a  case  on  appeal  is  made  by  mail,  on  the  last 

day  for  service,  instead  of  by  an  oflBcer,  the  failure  to 
promptly  return  the  case  does  not  estop  the  appellee  to 
deny  the  legality  of  the  service,  since,  if  the  case  had  been 
promptly  returned,  it  would  have  been  too  late  to  have  it 
legally  served. 

4.  This  Court  will  not  pass  on  or  recognize  alleged  verbal  agree- 

ments of  counsel  when  they  are  denied. 

Motion  for  a  writ  of  certiorari  as  a  substitute  for  lost 
appeal  from  the  jiidginent  of  Greene^  e/.,  in  an  action  tried 
at  Fall  Term,  1896,  of  Columbus  Superior  Court.  The 
facts  and  the  grounds  of  the  motion  are  stated  in  the 
opinion  of  Associate  Justice  Clark. 

Messrs,  JohnD,  Bellamy  and  Shepherd  c&  Biishee^  for 
the  motion. 
Messrs.  J.  B.  Schulken  and  MacRae  &  Day^  contra, 

Clark,  J. :  This  case  differs  widely  from  Willis  v.  Bail- 
road^  at  this  Term.  There  the  agreement,  which  was 
admitted,  was  that  the  papers  "  should  be  sent "  to  the 
appellee's  counsel.  They  were  accordingly  sent  to  him  by 
express,  and  there  was   ample  time,   if  he   had    promptly 
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notified  the  appellant's  counsel  that  he  had  not  intended 
to  waive  service,  for  the  case  to  have  been  served  by  an 
officer.  This  Court  held  that,  upon  the  admitted  agree- 
ment, the  appellant's  counsel  had  reasonable  ground  to 
understand  that  service  had  been  waived  ;  and,  besides,  the 
appellee's  counsel,  under  such  circumstances,  by  delaying 
several  days  after  he  received  notice  that  the  papers  were 
in  the  express  office  for  him,  and  till  too  late  for  legal  serv- 
ice, to  notify  appellee's  counsel  of  the  mistake,  was  estop- 
ped from  insisting  that  the  case  could  not  be  legally 
served  after  the  time  limited. 

In  the  [.resent  case,' the  agreement,  which  is  in  writing, 
provides  :  "  Next  term  of  Brunswick  court  fixed  for  settle- 
ment of  the  case  on  appeal,  appellants  to  serve  case  on 
the  plaintiflT  at  least  a  week  before  said  court."  This  cer- 
tainly extended  the  time  of  service,  which  is  not  denied, 
but  60  far  from  waiving  service,  it  contemplates  serv- 
ice, which  means,  of  course,  legal  service.  No 
other  agreement  is  averred,  but  the  appellants  rely  upon 
an  affidavit  that  Mr.  Cutlar  on  the  last  day  (Satur- 
day )  upon  which  the  case  could  have  been  served  asked 
Mr.  Rountree  in  Wihnington  to  accept  service,  who 
replied  tliat  he  had  no  authorit}'  to  do  so,  and  to  mail  the 
papers  to  the  other  counsel  in  Whiteville,  who  three  days 
thereafter  notified  the  appellant's  counsel  that  they  would 
not  accept  service.  As  Mr.  Rountree  had  no  authority  to 
accept  service,  he  could  not  reasonably  have  been  under- 
stood as  waiving  service,  and  Mr.  Cutlar  should  at  once 
have  had  the  case  legally  served,  especially  as  the  agreed 
time  for  service  was  about  to  expire.  Nor  is  there  any 
estoppel,  upon  the  appellee's  counsel  by  their  failure  to 
promptly  return  the  case;  for, if  returned  by  the  next  mail, 
the  time  for  service  would  have  expired,  and  their  conduct 
could   not   have  misled    the  appellant's  counsel  to   their 
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detriment.  In  these  two  es^ential  particulars  the  case 
differs  from  Willis  v.  Railroad,  Affidavits  are  filed  bv  the 
appellee's  counsel,  reciting,  among  other  things  that  the 
appellant's  counsel  had  given  them  notice  that  '*  no  favors 
would  be  given  or  received, "  that  Mr.  Cutlar  had  since 
stated  to  them  that  his  real  reason  for  sending  the  case  bv 
mail  was  that  he  did  not  know  that  the  law  required  serv- 
ice by  an  officer,  and  expressly  denying  any  written  or 
verbal  agreement  to  waive  the  service,  or  for  service  other 
than  by  an  officer  having  been  made  between  counsel. 
Indeed  the  appellants  seem  to  rely  greatly  upon  "the  lib- 
eral practice  heretofore  prevailing  among  the  members  of 
the  bar  in  the  southeastern  part  of  the  State."'  Pearson, 
C.  J.,  in  Wilson  v.  HutcTiinson^  74  N.  C,  432,  gave  notice 
to  the  bar  that  this  plea  would  not  avail  against  the 
express  terms  of  the  law,  and  this  has  been  since  cited  and 
approved.  This  Court  could  not  constitute  itself  a  tribu- 
nal to  decide  the  limits  (sure  to  be  controverted  )  of  the 
"  liberal  practice  heretofore  obtaining:  in  this  district,  "  nor 
if  such  custom  were  admitted  could  it  avail  to  nullifv  the 
statute.  All  that  the  Court  can  do,  when  the  parties  have 
stipulated  to  disregard  the  statute,  is  to  construe  the 
meaning  of  the  agreement,  if  in  writing,  or  even  if  verbal, 
provided  it  is  admitted.  Mitchell  w  Ilaggard^  105  N.  C, 
173.  If  an  alleged  verbal  agreement  of  counsel  is  denied 
(as  in  this  case)  the  Court  has  uniformly  refused  the 
invidious  task  of  weighing  the  affidavits  of  counbel. 
Sondley  v.  Asheville^  112  N.  C,  694;  LaDiic  v.  Moore^ 
113  N.  C,  275;  Graham  v.  Edwards,  114  X.  C,  228; 
Roberts  v.  Partridge,  118  N.  C,  355.  Rule  39  of  this 
Court,  which  has  long  been  in  force,  is  as  follows :  *'  The 
Court  will  not  recognize  any  agreement  of  counsel  in  any 
case  unless  the  same  shall  appear  in  the  record,  or  in 
writing  filed  in  the  cause  in  this  Court."     Gentlemen    of 
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the  bar  are  the  sole  judges  of  the  courtesies  they  shall 
extend  to  each  other,  and  it  is  best  every  way  that  thej 
should  be.  Like  Gallio,  we  "  will  not  judge  of  such  mat- 
ters."    The  Court  will  only  administer  legal  rights. 

Certiorari  Denied. 


D.  T.  SMITH,  et  al.  v.  M.  C.  SMITH,  et  al. 
Practice — Appeal — Case  on  Appeal — Service, 

1.  Service  of  all  process  and  papers  in  a  cause  (except  when  serv- 

ice by  publication  is  authorized)  must  be  by  an  officer  or 
acceptance  of  service,  except  only  subpoenas  which  may  be 
made  by  one  not  an  officer,  provided  he  is  not  a  party  to  the 
action. 

2.  Hence,  under  Section  550  of  TheCode^  which  provides  that  the 

case  on  appeal  shall  be  served  on  the  appellee,  without  speci- 
fying the  manner  of  service,  the  service  must  be  made  by  an 
officer. 

3.  Where  there  is  no  case  on  appeal  in  this  Court,  and  no  error 

appears  on  the  record  proper,  the  judgment  below  will  be 
affirmed. 

4.  In  an  action  to  set  aside  conveyances  alleged  to  have  been  pro- 

cured by  fraud  and  undue  influence,  a  cause  of  action  is 
stated  by  the  complaint  which  alleges  that  the  defendant 
who  had  been  the  former  mistress  of  the  grantor,  and  in 
order  to  marry  whom  he  had  procured  a  divorce  from  his 
wife,  had  *'by  continued  persuasion,  by  alternate  flattery 
and  complaining,  by  excessive  importunity,  by  threats  of 
abandoniuent  obtained  undue  influence  over  the  will  of  the 
said  Smith,  deceased,  '  the  grantor,'  and  by  means  of  this 
fraud  and  undue  influence  she  exerted  such  a  domestic  and 
social  force  upon  the  said  Smith  that  he  executed  the  deeds, 
etc.,  and  the  plaintiffs  aver  that  said  deeds  were  executed  by 
reason  of  said  fraud  or  undue  influence,  and  not  of  the  free 
will  and  consent  of  said  Smith.'' 

Civil  action,  tried  at  Fall  Term,  1896,  of  Columbus 
Superior  Court,  before  Greene^  J.^  and  a  jury.  There 
was  a  judgment  for  the  plaintiffs,  and  defendants 
appealed.        Upon     failure    of    service    of    the    case    on 
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appeal,  the  defendants  moved  in  this  Court  for  a  writ 
of  certiorari  to  have  the  case  on  appeal  settled  by  the 
judge,  which  was  denied,  and  thereupon  they  moved  to 
have  their  case  treated  as  the  proper  case  on  appeal. 

The  purpose  of  the  action  was  to  set  aside  conveyances 
of  property  alleged  to  have  been  procured  by  undue  influ- 
ence. The  8th  alleojation  of  the  complaint  referred  to  in 
the  opinion  of  Associate  Justice  Clabk  was  as  follows : 

"8.  That  about  the  year  1872  or  1873  the  said  H.  C. 
Smith,  deceased,  became  infatuated  with  the  defendant, 
M.  C.  Smith,  said  defendant  being  then  unmarried,  while 
the  said  H.  C.  Smith  was  a  married  man  ;  and  that  the 
defendant,  M.  C.  Smith,  became  then  and  there  the  mis- 
tress or  concubine  of  the  said  H.  C.  Smith,  he  being  then 
about  50  years  of  age,  and  she  (the  defendant)  about  20  or 
21  years  of  age;  that  the  illicit  and  adulterous  intercourse 
then  begun  continued  until  the  defendant,  M.  C.  Smith, 
then  bearing  the  name  of  Mary  Columbia  Formyduval, 
gave  birth  to  an  illegitimate  child — a  son  ;  that  thereupon 
and  thereafter  the  defendant,  M.  C.  Smith,  by  the  influ- 
ence she  had  acquired  by  her  wicked  acts  and  pleadings, 
prevailed  upon  the  said  H.  C.  Smith  to  procure  a  divorce 
from  his  lawful  wedded  wife  ;  that  the  said  H.  C.  Smith, 
urged  on  by  the  defendant,  M.  C.  Smith,  and  blinded  by 
his  infatuation  for  his  concubine,  the  said  M.  C.  Smith, 
did,  by  fraud  and  subornation  of  witnesses,  as  plaintiffs 
are  informed  and  believe,  procure  a  decree  of  divorce  from 
his  said  wife,  Dorcas  Smith  ;  that  after  said  divorce  the 
defendant,  M.  C.  Smith,  and  H.  C.  Smith  went  through  a 
marriage  ceremony  and  lived  together  as  man  and  wife ; 
that  after  said  marriafi^e,  and  during  said  cohabitation,  the 
defendant,  M.  C.  Smith,  by  continued  persuasion,  by  alter- 
nate flattery  and  complaining,  by  excessive  importunity, 
by  threats  of  abandonment,  obtained  undue  influence  over 
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the  will  of  the  said  H.  C.  Smith,  deceased,  and  by  means 
of  this  fraud  or  undue  influence  she  exerted  such  a  domes- 
tic and  social  force  upon  tlie  said  H.  C.  Smith  that  he  exe- 
cuted the  deed  and  the  bills  of  sale  above  referred  to,  and 
the  plaintiff's  aver  that  said  deed  and  bills  of  sale  were 
executed  by  reason  of  said  fraud  or  undue  influence,  and 
not  of  the  free  will  and  consent  of  said  H.  C.  Smith." 

Messrs.  J.  B,  Schulken  and  MacRae  db  Day,  for 
plaintifl^s. 

Messrs.  John  D.  Bellamy,  Jr.,  and  Shephe7'd  cfe  Bushee, 
for  defendants  (appellants). 

Clark,  J.:  The  application  of  the  appellant,  heretofore 
made  for  a  certiorari  to  have  the  case  settled  bv  the 
judge,  having  been  denied,  they  now  move  to  have 
their  case  on  appeal  treated  as  the  proper  case  on 
appeal,  although  service  thereof  has  not  been  accepted, 
nor  has  it  been  served  by  an  officer,  claiming  that  plac- 
ing the  statement  of  the  case  in  the  mail  in  time  to 
reach  the  appellees  was  due  service.  They  admit  that 
to  do  so  would  be  to  overrule  numerous  decisions  of 
this  Court,  which  they  ask  us  to  review  for  that  pur- 
pose. 

The  original  Code  of  Civil  Procedure,  Section  SO,  pro- 
vided for  service  of  papers  in  a  cause,  either  pertionally 
or  by  filing  in  the  clerk's  office,  and  C.  C.  P.,  Sec.  301, 
(the  original  of  the  present  Section  550,)  provided  for 
service  of  the  case  and  counter-case  on  appeal,  "  in  the 
manner  provided  by  Section  80,"  and  the  same  was  true 
of  Sec.  349  (now  597)  as  to  serving  notices.  The  incon- 
veniences and  manifest  evils  which  arose  from  thus  filing 
papers  which  opposite  counsel  might  not  see,  or  might 
overlook  till  too  late,  culminated  (after  some  unpleasant 
incidents)  in  a  repeal  of  Section  80,  and  the  simple  pro- 
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rision  in  Sections  550  and  597  that  the  statement  of  the 
case  on  appeal,  and  all  notices,  "shall  be  served^^  on 
respondent,  &c.  Where  no  other  mode  of  service  is  pro- 
vided for,  the  Court  held  that  service  must  be  made  by  an 
officer,  unless  service  is  accepted,  according  to  Section 
228  for  service  of  summons.  Allen  v.  StricJclaridy  100 
N.  C,  225.  That  case,  it  is  true,  was  as  to  the  attempted 
service  of  a  notice  by  mail,  but  the  principle  applies  to  all 
legal  papers  as  to  which  "service"  is  prescribed,  without 
indicating  anv  deviation  from  the  ordinarv  manner  of 
service,  and  The  Code,  Sec.  597,  provides  for  service  of 
"notices  and  otLer  papers"  in  the  same  manner.  Allen 
v.  Strickland  has  since  been  followed  by  Clark  v.  Manu- 
facturing Company^  110  N.  C,  111,  and  State  v.  Johnson^ 
109  N.  C,  852,  (as  to  service  of  notice  of  appeal  when 
taken  out  of  court,)  the  Court  saying:  "  The  requirement 
of  service  by  an  officer  is  not  only  statutory  but  reason- 
able, as  it  prevents  disputes  like  this,  as  to  whether  there 
has  been  service  or  not ; "  also  in  State  v.  Price,  110  N.  C, 
599,  (as  to  the  service  of  the  case  on  appeal,)  which  is  fol- 
lowed in  Herhin  v.  Wagoner,  118  N.  C,  656;  Forte  v. 
Boone,  114  N.  C,  176  ;  Cummings  v.  Hoffman,  113  N.  C, 
267;  McNeill  \.  Railroad,  117  N.  C,  642  ;  Roberta  v. 
Partridge,  118  N.  C,  355;  and  there  are  others.  Aside 
from  the  construction  of  the  statute  being  so  thoroughly 
settled,  if  it  were  res  Integra  it  could  not  be  held  other- 
wise. With  the  policy  of  the  statute  in  requiring  service, 
if  not  accepted,  to  be  made  by  an  officer,  we  have  nothing 
to  do ;  but  it  admits  of  more  than  a  doubt  if  the  substitu- 
tion of  service  by  counsel  or  parties,  and  proved  by  their 
oaths,  would  not  lead  to  the  greater  evil  of  counter-affida- 
vits as  to  service  being  made  in  time,  if  at  all.  The  former 
provision,  as  to  service  by  filing  in  the  clerk's  office,  was  so 
prolific  of  evil   as  to  cause   its  repeal.       At    present   any 
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hardship  is  averted  by  acceptance  of  service,  or,  if  that  is 
refused,  service  by  an  oflBcer,  which  modes  avoid  the 
unpleasantness  which  might  otherwise  occur  more  or  less 
frequently  to  the  profession  and  to  the  courts  of  settling 
such  matters  upon  the  controverted  aflSdavits  of  counsel. 
Service  of  all  papers,  by  our  statutes,  (except  in  cases 
where  service  by  publication  is  authorized,)  must  be  by  an 
oflBcer,  or  acceptance  of  service,  except  only  subpoenas,  as 
to  which  service  may  be  made  by  one  not  an  officer,  but 
even  then  the  service  must  be  "  by  one  not  a  party  to  the 
action,"  and  the  return  sworn  to.     Codey  Sec.  597  (4). 

The  counsel  moves,  in  the  absence  of  a  case  on  appeal, 
to  dismiss  the  action  because  the  complaint  fails  to  state  a 
cause  of  action.  It  is  true  that  this  motion  can  be  made 
in  this  Court  for  the  first  time.  Rule  27  ;  but  the  objection 
to  the  complaint  is  not  well  taken.  Paragraph  8  is  suffi- 
cient as  an  allegation  of  fraud  and  undue  influence. 

There  being  no  case  on  appeal,  and  no  errors  appearing 
upon  the  face  of  the  record  pioper,  the  judgment  is 
affirmed. 

Affirmed. 


L.  HUSSEY  AND  A.  J.  STANFORD  v.  FRIDAY  HILL 

AND  WIFE. 

Action  to  Foreclose  Mortgage. 

Where,  ia  an  action  of  debt  on  a  note,  and  to  foreclose  a  mortgage 
given  to  secure  the  same,  the  execution  of  the  note  and  mort- 
gage and  the  registration  of  the  latter  and  the  non-payment 
of  the  note  are  admitted,  the  plaintiff  is  entitled  to  judf^nnent 
on  the  note  and  of  foreclosure,  and  any  questions  raised  by 
the  defendant  as  to  his  title  to  the  land  can  only  be  passed 
on  in  an  action  beti^een  the  purchaser  at  the  foreclosure  sale 
and  the  defendant. 

Civil  action,  to  foreclose  a  mortgage,  tried  before  Star- 
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iucky  «/".,  at  February   Term,   1896,  of  Duplin  Superior 
Court,  as  upon  a  case  agreed  as  to  the  following  facts : 

"On  January  21,  1884,  the  defendants  executed  to 
plaintiff  Stanford  a  mortgage  deed  in  fee-simple  with  the 
following  habendum  and  warranty,  to-wit :  "  To  have  and 
to  hold  said  lands  to  the  party  of  the  second  part  and  his 
heirs,  executors  and  administrators  forever,  and  the  said 
parties  of  the  first  part  do  for  themselves,  their  heirs  and 
assigns,  agree  and  covenant  to  and  with  said  party  of  the 
second  part  to  forever  warrant  and  defend  the  title  of  the 
said  lands  to  the  said  party  of  the  second  part,  his  heirs 
and  assigns."  This  mortgage  conveyed  the  real  estate  in 
controversy,  and  was  made  to  secure  a  note  under  seal 
recited  therein  for  $150,  to  be  due  January  1,  1885,  and 
was  probated  and  recorded  January  27,  1885,  and  on  the 
26th  day  of  January,  1885,  the  said  mortgage  was  trans- 
ferred by  plaintiff  Stanford  to  plaintiff  Hussey  in  the  fol- 
lowing words  endorsed  on  back  of  mortgage:  "  Warsaw, 
N.  C,  January  26,  1885.  I  hereby  transfer  all  my  right 
and  interest  in  and  to  the  within  mortgage  to  L.  Hussey, 
his  heirs  and  assigns,  this  day  and  date.  (Signed.)  A.  J. 
Stanford."  Said  note  was  at  the  same  time  assigned  and 
transferred  to  Hussey,  who  is  now  the  owner  of  it.  No 
payment  has  ever  been  made  on  said  note  and  mortgage. 
The  transfer  by  Stanford  to  Hussey  was  not  recorded.  This 
suit  was  brought  by  plaintiffs  Hussey  and  Stanford  to  fore- 
close the  said  mortgage.  On  the  8th  day  of  March,  1883, 
the  defendants,  Friday  Hill  and  wife,  executed  to  the 
plaintiff,  L.  Hussey,  upon  the  same  land  in  controversy  a 
mortgage  deed  to  secure  an  indebtedness  therein  expressed 
of  two  hundred  and  twenty-five  dollars,  divided  into  two 
notes,  the  last  of  which  to  be  due  the  1st  day  of  January, 
1885.     Said  mortgage  deed  was  duly  recorded  on  March  10, 
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1883,  and  contained  a  power  of  sale  bv  the  '  said  party  of 
the  second  part,  Kis  heirs,  executors,  administrators  and 
assigns.' 

"  This    mortgage    was    assigned    in  the  following  words 
and  endorsed  on  back  of  mortgage:  *  I  hereby  transfer  the 
within    mortgage    and    notes    to   W.  L.  Hill,  January  10', 
1887.     L.    Hussey.'     That  at    the    time    of  said    transfer 
Hussey  did  not  notify  Hill  that  he  was  the  owner  or  held  the 
second  mortgage    Said  transferor  assignment  from  Hussey 
to  Hill  was  never  registered.     W.  L.  Hill  advertised,  pur- 
porting to  follow  the  conditions  of  tlie   mortgage  assigned 
to  him  by  Hussey  as  aforesaid,  and  sold  the  lands   therein 
described    at    the   court-house    door    in    Kenans ville     on 
February    6,    1888,    and    one    J.    S.  Wilson    became    the 
purchaser  at  this  sale.     On  February  20th   thereafter  Hill 
executed  to  Wilson  a  deed  purporting  to  be   in  fee  for  the 
land    and  under  the  power  in    the   mortgage    assigned  by 
Hussey  to  Hill  as  aforesaid.     Said  Wilson    purchased    for 
value  and    without   notice  other    than    that  given  by  the 
registration  of  said  mortgage  deed,  of  which  registration  he 
had  no  actual  notice,  and  after  said  sale  took  possession  of 
the  lands  and  received  the  rents  and  profits  for  one  year. 

''Afterwards  and  before  the  institution  of  this  action 
the  defendant  Friday  Hill  bought  the  land  from  Wilson 
for  value,  and  the  said  Wilson  executed  to  him  a  deed  with 
covenants  of  seizin,  freedom  from  encumbrances  and 
general  warranty. 

'*  This  deed  was  recorded  December  2,  1890.  This 
action  w^as  begun  November  19,  1894. 

*'  It  was  agreed  that  the  foregoing  were  the  facts  of  the 
case  upon  which  the  plaintifts'  rights  to  foreclose  depended, 
and  upon  said  facts  the  court  should  render  judgment. 
The  defendant  moved  for  judgment  in  his  favor  upon  the 
facts.       Refused     by    the    court.       Defendant    excepted. 
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Jndgnient  was  rendered  for  tbe  plaintitf,  Huesey.  Defend- 
aots  excepted  and  appealed,  assigning  the  followiug errors: 

"I.  For  that  his  Honor  erred  in  liolding  upon  the 
admitted  facts  that  the  plaintiff  Hiissej  was  not  estopped 
from  denying  the  foreiiloaure  sale  and  the  regularity 
thereof  by  his  assignee,  W.  L.  Hill. 

"II.  For  that  his  Honor  erred  in  holding  that  the 
plaintiff  Hussey  was  not  estopped  to  set  up  his  second 
mortgage  against  his  assignee  and  those  claiming  under 
him  when  Huesey  sold  the  first  mortgage  and  fnilcd  to 
give  his  assignee  any  information  at  the  time  he  held  this 
second  mortgage. 

"III.  For  that  his  Honor  erred  in  holding  that  the 
plaintiff  Hussey  was  entitled  to  any  fndgnient. 

"IV.  For  that  his  Honor  erred  in  holding  that  the 
plaintiff  Hnssey,  mortgagee,  conld  attack  the  irregularity 
of  the  sale,  if  the  sale  was  irregular. 

"V.  For  that  his  Honor  erred  in  holding  that  the 
plaintiff  Hnssey  waB  entitled  to  any  judgment  in  that 
defendant  Hill  held  the  legal  title  with  covenants  of  war- 
ranty from  a  bona  fide  purchaser  under  Hussey's  first 
mortgage,  which  carried  the  legal  title." 

Messrs.  Simmons  &  Ward,  for  plaintiffs, 

Messrs.  Stevens  (fe  Beasley,  for  defendants  (appellants). 

Fdrcheb,  J.:  It  seems  to  us  that  none  of  the  qoestions 
argued  in  this  Court  are  presented  by  the  record.  The 
exceptions  seem  to  be,  intended  to  present  a  question  of 
estoppel  as  to  the  plaintiff  Hussey,  arising  out  of  his 
asBigoment  of  his  note  and  mortgage,  of  a  prior  date  to 
the  Stanford  note  and  mortgage,  after  he  had  become  the 
assignee  and  owner  of  the  Stanford  note  and  mortgage ; 
the  validity  of  the  Wilson  sate,  as  assignee  of  Hussey; 
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and  as  to  whether  the  defendant  Friday  Hill  is  estopped 
by  his  subsequently  acquired  title  through  and  under  the 
Wilson  sale. 

These  are  intereating  quostioDS,  but  as  they  do  not  arise 
in  this  case,  we  are  not  called  upon  to  decide  them,  and 
any  opinion  we  might  express  as  to  tliem  would  be  bnt 
obiter. 

These  questions  can  only  arise,  should  the  title  of  the 
land  become  involved,  between  the  purchaser  under  the 
Stanford  mortgage  aud  the  defendant  who  now  claims  to 
hold  under  the  Hussey  mortgage  through  the  Wilson  fore- 
closure sale. 

This  is  simply  an  action  of  debt  upon  a  note  of  hand, 
aud  to  foreclose  a  mortgage  given  to  secure  the  paymeot 
of  the  note.  The  mortgage  is  hut  the  incident  of  the 
debt.  The  execution  of  the  note  is  admitted,  and  theexc- 
cution  and  registration  of  the  mortgage  are  admitted,  and 
it  is  also  admitted  that  the  note  has  not  been  paid.  These 
admissions  entitled  the  plaintiff  to  judgment,  ascertaining 
his  debt,  and  to  a  sale  and  foreclosure  of  the  mortgaged 
premises. 

As  to  whetlier  the  defendant  Friday  Hill  has  a  good 
title,  or  any  title,  to  the  mortgaged  land,  does  not  come 
in  question  in  this  action.     The  judgment  is  affirmed. 

Affirmed. 
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secure  two  certain  bonds  of  same  date  for  loaned  ni6ney— 
the  first  in  the  sum  of  $400  and  the  second  in  the  sura  of 
$150. 

The  defendants  admitted  the  execution  of  the  bonds  and 
mortgages  and  the  proper  registration  of  the  mortgages, 
but  denied  the  right  of  the  plaintiff  to  recover  against  the 
feme  defendant,  on  the  ground  that  the  feme  defendant 
was,  at  the  time  said  mortgages  were  executed,  an  infant 
under  the  age  of  twenty-one  years,  and  on  other  grounds 
set  forth  in  the  answer. 

It  was  adn.itted  that  the  land  described  in  said  mort- 
gages wag  the  property  of  the  fem^e  defendant,  and  that 
both  mortgages  embraced  the  same  property. 

The  issues  and  responses  were  as  follows  : 

1.  Did  Emma  C.  Black  execute  the  bonds  and  mortga- 
ges described  in  the  complaint  as  surety  for  her  husband  to 
the  knowledge  of  the  plaintiff  ?     Answer,  *' No." 

2.  Did  the  plaintiff,  by  a  bindiui?  agreement,  extend  the 
time  of  payment  of  said  bonds  by  William  E.  Black  with- 
out the  knowledge  aiid  consent  of  Emma  C  Black?  A, 
''  No,"  by  consent. 

3.  Was  Emma  C.  Black,  at  the  time  of  the  execution  of 
said  bonds  and  mortgages,  an  infant  ?     A.,  "  Yes." 

4.  If  so,  has  Emma  0.  Black  ratified  the  execution  of 
said  bonds  and  mortgages  after  becoming  twenty-one  years 
of  age  ?     A.,  "  No,"  by  consent. 

5.  Did  Emma  C.  Black  sign  applications  for  the  loans 
secured  by  the  bonds  and  mortgages  which  were  described 
in  the  complaint  ?     A.,  "  Yes,"  by  consent. 

6.  Did  said  applications  contain  the  statement  that 
Emma  C.  Black  was  twenty-one  years  of  age  \  A.,  "  Yc^" 
by  consent. 

7.  Did  Emma  C.  Black  sign  said  applications  knowing 
that  they  contained  this  statement  ?     A.  '*  Yea*?' 
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loans.  The  jury  further  foand  in  reaponee  to  an  imne 
that  $175  of  the  money  loaned  on  the  notes  and  mortgt^ej 
was  expended  in  discharging  the  lien  of  a  mortgage  of 
D.  A.  McDonald  on  the  laad  embraced  in  the  description  in 
the  mortgages  sued  upon. 

The  main  contention  of  the  plaintiff  is  that  the /em( 
defendant  has  heconie  liable,  and  has  subjected  her  propertj 
to  the  lien  of  the  mortgages,  not  by  force  of  the  agreemeat 
to  pay,  but  because  she  is  estopped  to  deny  the  false  and 
fraudulent  representations  that  were  the  means  of  procur- 
ing the  ptaintifTe  money.  The  plaintiff  is  theactor  in  this 
suit  and  seeks  to  recover  on  an  alleged  contract  entered 
into  by  one  at  the  time  both  an  infant  and  &  feme  covert, 
and  to  subject  her  real  property,  conveyed  under  a  deed 
execnted  while  both  disabilities  existed. 

1.  If  t\\6feme  defendant  liad  been  twenty-one  years  old 
she  would  have  been  incapable  of  entering  into  any  "  con- 
tract "  to  affect  her  real  and  personal  estate,  except  for  her 
nectssary  personal  expenses  ttr  for  the  support  of  her  fam- 
ily, or  such  as  were  necessary  in  order  to  pay  her  debta 
existing  before  marriage  without  the  written  consent  of  her 
husband,"  unless  she  was  a  free  trader  under  the  provis- 
ions of  the  statute.  Code,  Sec.  1826.  The  consent  of  the 
husband  is  not  retjuired  at  all  where  the  obligation  falls 
within  the  three  foregoing  exceptions.  Flaum  v.  Wallace, 
103  N.  C,  296. 

2.  In  oi-der  to  charge  the  wife's  separate  property  where 
the  assent  of  the  hnsband  is  given,  the  intent  to  charge  it 
must  appear  on  the  face  of  the  instrnment  creatinf; 
the  liability,  though  the  property  to  be  subjected  need  not 
be  specified.  The  assent  of  the  husband,  when  given, 
does  not  enable  the  wife  to  make  a  contract,  but  to  enter 
into  an  agreement  in  the  nature  of  an  executory  contract. 

Wilcox  V.  Arnold,  116  N.   C,    78  ;    Bank   v.  Noicell,  118 
N.  C,  271. 
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3.  The  wife  cannot  subject  her  land  or  any  separate 
interest  therein,  in  any  possible  way,  but  by  a  regular 
conveyance  executed  according  to  the  requirements  of  the 
statute.  The  law  will  not  allow  her,  even  though  she  be 
twenty-one  years  of  age,  to  dispense  with  these  necessary 
forms,  and  accomplish  indirectly,  either  by  silence  or  active 
participation  in  a  fraud,  what  the  Constitution,  as  con- 
fltrued  by  the  courts,  prohibits  her  from  doing  directly. 
Thurher  v.  LaEoque^  105  N.  C,  301,  311;  Farthing  v. 
Shields,  106  N.  C,  289;  Hughes  v.  Hodges,  102  N.  C, 
236;  Lambert  v.  Kinnery,  74  N.  C,  348;  Littlejohn  v. 
Egertofi,  76  N.  C,  468. 

It  follows,  from  the  principles  already  stated,  and  which 
are  sustained  by  abundant  authority,  that  if  the  feme 
defendant  had  been  of  full  age  her  agreements  to  pay 
money,  embodied  in  the  notes,  would  have  been  void,  and 
had  she  been  discovert  and  under  twenty-one,  those  stipu- 
lations would  have  been,  in  the  view  most  favorable  to 
their  enforcement,  voidable.  She  could  not  have  ratified 
a  void  agreement,  and  if  either  of  them  had  been  void- 
able only,  the  jury  have  found  as  a  fact  that  there  has  been 
no  attempt  at  affirmance  since  she  attained  her  majority. 
There  was  no  error,  therefore,  in  refusing  to  render  a  per- 
sonal judgment  against  her  as  an  obligor  to  the  notes. 
In  re  Freeman,  116  N.  C,  199. 

When  the  wife  is  of  full  age  she  may,  by  joining  her 
husband  in  a  deed  executed  as  prescribed  by  law,  subject 
her  land  to  a  lien  to  secure  the  husband's  debt.  Jeffrees 
V.  Green,  79  N.  C,  330  ;  Newhart  v.  Peters,  80  N.  C,  166  ; 
In  re  Freeman,  supra.  But  where  her  deed  is  void  for 
failure  to  comply  with  the  requirements  of  the  Constitu- 
tion, she  cannot,  *'  by  the  indirect  medium  of  an  estoppel,  " 
created  by   her  conduct,  in  pais,  impart    validity'    to   it. 
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Williams  v.   Walker,  1 11  N.  C,  604 ;  Lamheri  v.  JCinnery, 
Hughes  v.  Hodges,  Tkurber  v,  LaRoque,  supra. 

The  feme  defendant  is  not  an  actor  here.  The  contro- 
versy hinges  mainly  upon  the  questione  whether  she  h'as 
entered  into  a  contract  upon  which  a  personal  judgment 
can  be  recovered  against  her,  and  whether  her  separale 
real  estate  can  be  subjected  under  the  mortgage  deed. 
Tlie  prayer  in  the  answer  that  the  notes  and  mortgagee 
be  ordered  to  be  surrendered  and  cancelled  does  not  give 
character  to  the  action.  That  prayer  is  predicated'  upon 
tlie  idea  of  a  previons  holding  that  these  Instruments 
are  void  as  contracts  or  conveyances,  and  it  could  be 
withdrawn  it'  necessary.  The  contention  which  confronts 
us  before  reaching  that  question  is  that  the  feme  defend- 
ant is  estopped  by  her  conduct  from  setting  up  her  disa- 
bility in  avoidance  of  her  deed.  If  she  had  come  iuto 
a  court  where  both  the  principles  of  law  and  equity  are 
administered,  seeking  to  repudiate  her  own  promi^ 
because  it  was  invalid  as  a  contract,  and  at  the  same 
time  refusing  to  surrender  what  she  acquired  as  a  con- 
sideration for  that  promise,  the  principle  enunciated  in 

Walker  v.  Brooks,  99  N.  C,  207,  and  in  Burns  y. 
McGregor,  90  N.  C,  22",  would  apply,  and  she  would 
fail  to  find  protection  in  the  perpetration  of  the  fraud 
by  permitting  her  to  retain  the  fruits  of  it,  while  she 
repudiated  the  supposed  obligation  incurred  in  order  to 
acquire  the  money.  The  courts  are  not  at  liberty  to 
violate  the  Constitution,  even  for  the  purpose  of  rectify- 
ing what  is  morally  wrong  and  restoring  to  the  rightful 
owner  property  acquired  by  resorting  to  unconscionable 
methods.  Where  the  Constitution  has  imposed  well- 
defined  limits  to  the  capacity  of  married  women  to 
contract,  they  cannot  by  their  own  acts  enlarge  tlieir 
powers.     Bigelow  on  Estoppel,  (3d  Ed.,)  p.  51. 
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We  have  discussed  the  exceptions  upon  the  theory  that 
the  plaintiff  set  up  the  fraud  in  pleadings  by  way  of  estop- 
pel, though  there  seems  to  be  some  dispute  as  to  whether 
the  amendment  to  the  replication  relating  to  the  infancy  of 
the  feme  defendant  was  ever  allowed  by  the  court.  The 
plaintiff  contends  that,  apart  from  the  effect  of  coverture 
upon  the  validity  of  her  promises  and  deeds,  the  female 
defendant  was  estopped  as  an  infant  from  avoiding  and 
repudiating  the  obligation  of  those  instruments  because 
she  misled  the  plaintiff  by  the  representation  that  she  was 
twenty-one  years  old.  It  is  a  principle  as  old  as  the  com- 
mon law  that  agreements  or  attempted  contracts  of  infants 
are  voidable  at  the  option  of  the  infant  on  attaining  his 
majority.  It  is  expressly  found  here  that  there  was  no 
ratification,  if  such  a  thing  had  been  possible  where  the 
double  disability  existed.  But  it  is  insisted  that  because 
she  obtained  money  by  false  representations  as  to  her  age, 
she  was  estopped  from  denying  her  obligation  to  pay.  If 
the  courts  should  sanction  this  doctrine,  the  result  would 
be  that  the  ancient  rule,  established  as  a  safeguard  to  pro- 
tect infants  from  the  wiles  of  designing  rascals,  would  be 
abrogated,  and  the  way  opened  up  to  reckless  youths  to 
evade  the  law  by  lying.  The  courts  would  thereby  put  a 
premium  upon  falsehood  and  hold  out  the  temptation  to 
infants  and  to  others,  who  hope  to  profit  by  debauching 
them,  to  resort  to  this  disreputable  method  of  enabling  the 
one  to  squander  and  the  other  to  extort  the  patrimony 
intended  to  prepare  a  child  for  future  usefulness. 

On  the  other  hand,  considering  the  defendant  as  a  feme 
covert  only,  the  fund  expended  in  payment  of  a  mortgage, 
of  which  we  have  no  history,  but  which  is  found  to  have 
constituted  a  lien  on  her  land,  could  not  be  followed  upon 
the  principle  of  subrogation,  or  any  other  principle,  so  as 
to  subject  her  land.     Where   the  wife    is   silent  when  the 
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husband  expends  money  on  her  separate  real  estate,  that 
fact  in  no  way  affects  her  title.  Thurber  v.  LaRoque^  supra. 
If,  however,  it  were  conceded  that  she  conld  not  be  pro- 
tected on  account  of  the  disability  of  coverture  against  the 
claim  of  the  plaintiff  to  be  subrogated  to  the  rights  of  the 
older  mortgagee,  her  position  as  an  infant  who  had  neither 
ratified  an  express  or  implied  promise,  if  made,  to  reim- 
burse the  plaintiff  for  any  such  expenditure,  if  made,  would 
be  impregnable.  No  person  can  compel  an  infant,  who 
has  not  agreed  to  do  so  after  attaining  full  age,  to  repay 
money  expended  for  him  officiously  in  the  improvement 
of  his  land,  no  matter  what  the  effect  may  have  been. 

For  the  reasons  given,  the  judgment  is 

Affirmed. 


J.  B.  McPHAIL  V.    BOARD   OF  COMMISSIONERS    OF  CUM- 
BERLAND COUNTY. 

Counties — County  Commissioners — Contract  for  Bridges — 
Delegation  of  Authority — Quantum    Meruit. 

1.  Under  Ch.  370,  Acts  of   1887,  the  County  Commissioners^  alone 

have  the  power  to  determine  upon  the  necessity  for  the 
conBtruction  or  repair  of  bridges  and  to  contract  for  the 
same,  and  such  power  cannot  be  delegated  to  the  Township 
Supervisors  or  others.  After  deciding  that  a  bridge  shall  be 
built  or  repaired,  they  can  appoint  the  Township  Supervis- 
ors or  other  agents  to  have  the  work  done  at  a  price  fixed 
by  the  Commissioners,  or  may  refer  the  matter  beforehand, 
to  such  Supervisors  to  ascertain  and  report  the  facts  and 
lowest  price  at  which  the  work  can  be  done,  but  the  Super- 
visors have  no  power  to  accept  a  bid  without  the  approval 
of  the  Commissioners. 

2.  An  order  passed  by  a  board  of  County  Commissioners  that  '*  the 

repairs  of  Evans  Creek  bridge  are  referred  to  R.  J.  H.  and 
A.  McN.^^  conferred  no  power  upon  such  persons  to  make 
a  contract,  but  only  to  ascertain  and  report  to  the  Commis- 
sioners, for  their  action,  the  facts  connected  with  and  the 
cost  of  the  repairs. 
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3.  Where  repairs  have  been  made  on  a  bridge,  and  the  work  has 
been  accepted  by  the  county,  the  contractor  may  recover 
therefor  on  a  quantum  meruit  for  the  reasonable  and  just 
value  of  the  work  and  labor  done  and  material  furnished, 
though  the  action  was  brought  on  a  special  contract  for 
the  repairs  made  with  Supervisors  who  had  no  authority  to 
make  the  contract. 

Civil  action,  begun  in  justice's  court,  and  heard  on 
appeal  by  Greene^  f/.,  and  a  jury,  at  April  Term,  1896, 
Cumberland  Superior  Court.  The  plaintiff  declared  upon 
a  contract  for  building  a  bridge,  at  the  price  of  twenty- 
three  dollars  and  fifty  cents.  The  defendant,  when  the 
case  was  called,  objected  to  the  court's  trying  the  case,  for 
that  there  was  no  law  authorizing  the  holding  of  a  court 
at  this  time,  and  that  it  had  no  jurisdiction  to  try  the  case 
at  this  time.     Objection  overruled  and  defendant  excepted. 

The  plaintiff,  in  his  own  behalf,  testified  that  he  attended 
the  letting  of  the  contract  for  building  the  bridge,  which 
had  been  duly  advertised.  That  there  were  four  or  five 
bids  made,  and  his  was  the  lowest,  and  the  contract  was 
awarded  to  him  at  his  bid  of  $23.50.  That  the  bidding 
was  open,  fair  and  honest,  with  no  collusion  or  under- 
standing with  any  one.  That  on  the  way  home  from  the 
bidding  he  agreed  with  one  Harrison,  who  had  been  a  bid- 
der, and  another,  that  if  they  would  assist  him  he  would 
share  equally  with  them  on  the  amount  to  be  received. 
That  on  the  next  week  these  three,  with  a  brother  of 
plaintiff,  finished  the  work  in  one  day,  the  material  being 
on  the  spot,  furnished  by  the  county.  That  the  work  was 
well  done,  and  the  chairman  of  the  Board  of  Supervisors 
gave  plaintiff  an  order  upon  the  defendants  for  the  money, 
after  a  thorough  examination  of  the  work  and  receiving 
the  bridge. 

On  cross-examination   plaintiff  stated  that  he  knew  he 
had  a  good  bargain. 
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H.  J.  Harrison,  a  witnesB  for  plaintiff,  testified  that  be 
was  chairman  of  the  Board  of  Supervisors.  That  the  bridge 
in  controversy  was  over  a  stream  npon  one  of  the  main 
roads  leading  to  Fayetteville.  That  tlie  bridge  was  in  bad 
order,  if  not  in  a  dangerous  condition,  when  he  reported 
it  to  the  County  ConimiBsioncrs.  That  he  Mas  ordered  by 
them  to  have  it  rebuilt.  Here  the  records  of  the  County 
Commissioners  were  read,  as  follows  : 

"  March  6,  1893  :  Ordered  that  the  repairs  of  Evans 
Creek  Bridge  be  referreil  to  R.  J.  Harrison  and  Alei. 
McNeill." 

Harrison  testified  tliat  lie  did  not  know  anything  about 
the  recordH  of  the  Commissioners,  as  he  had  never  seen  the 
same,  but  he  did  know  that  he  was  directed  by  them  to 
have  the  bridge  rebnilt.  That  in  pursuance  of  this  author- 
ity he  had  advertised  the  bridge  to  the  lowest  bidder, 
with  the  concurrence  of  McNeill,  who  was  one  of  tlie 
Supervisors,  and  upon  the  day  named  McNeill  could  not 
attend  by  reason  of  the  extreme  illness  of  his  mother. 
Tiiat  witness  let  the  bridge  to  the  lowest  bidder,  the  plainl- 
ifl'.  That  there  were  several  bidders.  That  there  was  no 
fraud  or  collusion  with  any  one,  but  the  whole  matter  was 
open,  fair  and  above  board.  That  he  examined  the  work 
when  done,  accepted  the  bridge  and  gave  plaiutiif  an  order 
for  his  money. 

On  cro^s-examination  he  testilied  that  he  knew  that  the 
price  was  high — that  the  work  was  not  worth  $23, .10,  but 
felt  bound  to  accept  the  lowest  hid  and  let  the  contract, 
as  he  had  duly  advertised  the  letting  and  the  bridge  was 
a  necessity.  That  he  wonld  have  let  the  same  at  the  price 
of  ^.iO,  if  that  had  been  the  lowest  hid. 

Alex.  McNeill  testified  tliathewas  one  of  the  Supervis- 
ors; iiad  posted  one  of  the  notices  :  was  prevented  from 
attending    the    letting  by    reason  of    the    illness  of  his 
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ants  excepted.  After  the  refusal  of  a  motion  for  new 
trial  for  reasons  stated,  there  was  judgment  for  plaintiff, 
and  defendants  excepted  and  appealed. 

Mr.  Oeo,  M.  Rose^  for  plaintiffs. 

Mr,  N,  W.  Rayy  for  defendants  (appellants). 

Clark,  J.  :  As  The  Code^  Section  2034,  originally  stood, 
when  bridges  were  beyond  the  reasonable  capacity  of  the 
Road  Overseer  and  his  hands,  the  Board  of  Township  Super- 
visors were  empowered  to  contract  for  the  building,  keep- 
ing and  repairing  of  the  same,  with  the  concurrence  of  the 
Board  of  County  Commissioners.     Even  under  that  statute 
any  contract  made    by  the    Township  Supervisors    would 
not  have  been  valid  till  reported  to    and  concurred  in   by 
the  County  Commissioners.     The   Township  Supervisors 
here  pursued  no  improper  plan  in  advertising  for  the  low- 
est bid,  but  they  erred  in  supposing  that  they  were  bound 
to  accept    it,  no    matter  how    unreasonable,   or  that  they 
could    accept    it   at    all    without    the  concurrence  of  the 
County    Commissioners,    to    whom     they    should      have 
reported  it  for  approval.     But  even  as   thus  guarded,  the 
Legislature  of  1887  (Chapter  370)  thought  there  was  room 
for  abuse,  and  struck  out  even  this  qualified  authority  in 
the  Township  Supervisors,  and  provided  that  the  contracts 
in  all  such  cases  shall  be   made   by   the   County   Commis- 
sioners.    The  determination  whether  a  bridge  or  its  repair 
is  needed,  and  the  sum  to  be  paid,  is  thus  confided  to  their 
judgment    and    cannot    be   delegated.     When    they  have 
decided  that  a  bridge  should  be  built  or  repaired,  they  can 
appoint    the   Township   Supervisors   or   others  agents   to 
have  the  work  done   at  a  price  fixed  by  themselves, — that 
would    be    a    mere   ministerial    duty.     And    to  enlighten 
themselves,  they   can   refer  the   matter  beforehand  to  the 
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Towuship  Supervisors  (or  possibly  others)  to  report  the 
facts  and  the  lowest  price  at  which  the  work  can  be  done, 
subject,  of  course,  to  their  own  approval.  The  order  passed 
by  the  Commissioners  :  ''The  repairs  of  Evans  Creek  bridge 
are  referred  to  R.  J.  Harrison  and  Alexander  McNeill," 
meant  no  more  than  that  and  was  valid.  If  it  had  meant 
to  confer  upon  the  referees  the  power  to  determine  either 
the  qnestiou  whether  the  repairs  should  be  made  or  the 
discretion  to  fix  the  amount  to  be  paid,  without  being  sub- 
ject to  approval  by  the  County  Commissioners,  the 
order  would  have  been  invalid  ;  besides,  the  words  of  the 
order  cannot,  without  straining,  be  construed  to  carry  such 
powers. 

As  the  repairs  have  been  actually  made  and  accepted, 
the  county  is  bound  on  a  quantum  meruit  for  the  reason- 
able and  just  value  of  the  work  and  labor  done  and  mate- 
rial furnished,  but  not  for  the  attempted  contract  of  Har- 
rison and  McNeill,  which,  under  the  law,  they  had  and 
could  have  no  authority  to  make  so  as  to  bind  the  county. 

The  question  raised  as  to  the  legality  of  the  term  of  the 
court  at  which  the  action  was  tried  is  settled  by  the 
decision  in  McNeill  v.  McDuffie  at  this  Term. 

Error. 
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NcNEILL  &  HALL  v.  JOHN  R.  McDUFFIE. 

Courts — Term  of  Courts  Validity  of — Statutes ^  Construe' 

tion  of — Repeal  hy  Implication. 

1.  Under  Ch.  86,  Acts  of  1895,  providing  for  the  holding  of  a  supe- 
rior court  in  Cumberland  county  **  on  the  sixth  Monday 
after  the  fln>t  Monday  in  March,  to  continue  for  two  weeks,** 
the  judge  may  appear  on  any  day  within  the  two  weeks  (if  the 
court  has  not  previously  been  adjourned)  and  that  part  of 
the  term  actually  held  will  be  as  valid  as  if  court  had  been 
opened  on  the  day  fixed  by  the  statute. 

3.  Chapter  281,  Acts  of  1895,  provided  that  a  superior  court  should 
be  held  in  Richmond  county  ''  on  the  sixth  Monday  after  the 
first  Monday  in  March, '^  while  Ch.  86,  Acts  of  1895,  provided 
that  a  superior  court  should  be  held  in  Cumberland  county, 
commencing  on  the  same  date  and  "  to  continue  for  two 
weeks  ;"  Held^  that  Ch.  281  is  not  so  irreconcilably  in  conflict 
with  Ch.  86  as  to  repeal  it,  since  both  counties  being  in  the 
same  judicial  district,  the  judge,  after  opening  court  in  Rich- 
mond county  on  the  day  fixed  by  statute,  could  lawfully  hold 
court  in  Cumberland  county  before  the  end  of  the  two  weeks, 
the  court  not  having  been  previously  adjourned  by  the 
sheriff. 

8.  In  such  case  it  was  proper  for  the  judge  to  direct  the  clerk  of 
Cumberland  superior  court  to  follow  the  customary  formula, 
describing  the  court  as  begun  and  opened  on  the  first  day 
thereof  as  specified  in  the  statute. 

Civil  action  of  claim  and  delivery,  tried  before  Greene^ 
J.y  and  a  jury,  at  April  Term,  1896,  of  Cumberland  Supe- 
rior Court. 

The  defendant  excepted  to  the  jurisdiction  of  the  court 
upon  the  gronnd  that  the  law  did  not  authorize  said  court 
to  be  held  at  the  time.  Exception  overruled  and  defendant 
excepted.  Upon  the  trial  there  was  no  exception  on  the 
defendant's   part  as  to    the  rulings  of  the  court  upon  the 
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exception  or  rejection  of  evidence.  No  special  instruction 
was  aeked  for  by  the  defendant.  There  was  judgment  for 
the  plaintiffs  uud  defendant  appealed. 

Mr.  Geo.  M.  Rose,  for  plaintiffs, 

Mr.  N.  W.  liay,  for  defendant  (appellant). 

Clakr  J,:  Chapter  8(i,  Acts  1S95,  provides  for  a  superior 
court  to  be  held  in  Ciimherlftiid  county  "  on  the  6th  Monday 
after  the  first  Monday  in  March,  to  continue  for  two  weeks," 
By  Chapter  3S1  of  the  same  Acts,  but  ratified  later  in  the 
session,  it  is  enacted  that  a  superior  court  be  held  in 
Riehniond  county  "on  the  sixth  Monday  after  the  first 
Monday  in  March,"  Cumberland  and  Richmond  coun- 
ties being  in  the  same  judicial  district.  It  is  clear  that 
the  two  courts  cannot  be  readily  opened  on  the  same  day 
by  the  same  judge.  But  it  does  not  follow  necessarily 
that  one  act  repeals  the  other.  There  is  no  express  repeal, 
and  the  courts  lean  strongly  against  repeals  by  implica- 
tion. There  is  an  apparent  conflict,  but  non  constat 
that  the  judge  might  not  hold  both  courts,  beginning  his 
seseion  {as  he  did)  in  Cnmberland  after  dispatching  the 
business  before  him  in  Richmond,  If  he  had  been  detained 
by  illness  or  any  other  cause,  so  that  he  could  not  appear 
till  the  second  Monday  at  Cumberland,  that  term  being 
authorized  for  two  weeks  and  not  having  been  adjourned 
on  the  fonrth  day  by  the  sheriff,  the  court  would  have  been 
valid,  and  by  fiction  of  law  all  its  judgments  would  have 
dated  as  of  the"  sixth  Monday  after  the  first  Monday  in 
March,"  no  matter  on  what  day  the  court  actually  opened 
OT  any  particular  judgment  was  entered.  Norwood  v. 
Thorp,  64  N,  C,  682.  It  can  make  no  difference  what 
was  the  cause  of  the  judge's  absence,  whether  illness  or 
attending  to  official  duties  elsewhere.  The  material  and 
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only  cBsential  facts  are  that  the  judge  deBignated  by  law 
to  hold  the  court  appeared  within  the  time  prescribed  and 
hold  it,  the  court  not  having  been  previously  adjourned 
(in  consequence  doubtless  of  directions  given  to  the  sheriff 
by  the  judge).  His  Honor  was  authorized  by  statute  to 
hold  the  superior  court  of  Cumberland  for  two  weeks,  begin- 
ning on  the  6th  Monday,  and  the  part  of  the  term  he  actu- 
ally held  is  not  invalidated  because  (from  whatever  cause 
is  immaterial)  he  did  not  open  the  court  upon  the  first  day 
of  the  prescribed  term.  The  judge  properly  directed  the 
clerk  to  follow  the  customary  formula  describing  the  court 
as  begun  and  opened  on  the  first  day  thereof,  as  specified  in 
the  statute.     Norwood  v.  Thorp^  64  N.  C,  on  p.  682. 

We  have  the  authority  of  Sir  Boyle  Roche  that '*  no 
man  can  be  in  two  places  at  the  same  time,  barring  heist 
bird,"  and  certainly  the  judge  could  not  open  court  in 
two  counties  at  the  same  hour,  but  it  is  not  physically 
impossible  that  he  might  do  so  on  the  same  day  if  at 
difi^erent  hours,  adjourning  one  of  the  courts  to  a  later  day 
in  the  term.  At  any  rate,  the  conflict  is  not  such  that  the 
court  is  compelled  to  hold  one  act  as  being  necessarily  a 
repeal  of  the  other;  and,  such  being  the  case,  we  most  sus- 
tain both  statutes.  Worthara  v.  Basket^  99  N.  C,  70. 
His  Honor  below  had  no  difficulty  in  doing  so,  for  he  in 
fact  held  both  courts,  and  if  he  found  it  possible  in  fact 
we  ought  not  to  find  it  impossible  in  law. 

The  conflict  is  more  seeming  than  real,  not  being  irrec- 
oncilable, but  it  is  an  awkward  inconvenience  caused  by 
legislative  inadvertence,  and  will  doubtless  be  corrected  at 
the  next  session  of  the  General  Assembly. 

No  Error. 
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WILLIAMSON  &  CO.  v.  E.  NEALY. 

Attachment — Property  in  Sands  of  Sheriff^  Under  Other 

Process. 

The  law  will  not  allow  its  precepts  and  process  to  be  interfered 
with  antil  their  execution  has  been  completed ;  hence, 
property  in  the  hands  of  a  sheriff,  under  a  mandate  in  claim 
and  delivery  proceedings  ordering  him  to  deliver  it  to  the 
plaintiiT,  is  not  subject  to  attachment,  notwithstanding  the 
fact  that  a  mortgage  under  which  the  claim  and  delivery 
plaintiff  proceeds  is  unregistered. 

Civil  action,  heard  before  Starhuck,  «/.,  at  Fall  Terra, 
1896,  of  Columbus  Superior  Court. 

A  jury  trial  was  waived,  and  the  court  found  the  facts, 
which  were  agreed  to  by  the  pi^rties : 

That  on  April  28,  1896,  the  plaintiffs  sold  the  defend- 
ant E.  Nealy  a  biiggy,  and  said  defendant  executed  to 
plaintiffs  the  following  paper-writing  : 

"  $20. 

'*  Sixty  days  after  date  I  promise  to  pay  Williamson  & 
Co.  twenty  dollars  for  value  received  in  one  open  Wren 
buggy.  It  is  to  stand  good  for  the  above  amount  if  not 
paid  when  due. 

"  Given  under  my  hand  and  seal,  this  April  28,  1896. 

"  [Signed.]  E.  NEALY.     [Seal.] 

**M.  Q.  Coleman." 

That  the  buggy  therein  described  was  the  one  sold  by 
plaintiffs,  and  is  the  buggy  in  controversy  in   this  action. 

That  on  July  11,  1896,  the  plaintiff,  after  default  in 
the  payment  of  the  debt  described  in  the  paper-writing, 
began  this  action  before  a  justice  of  the  peace  for 
the  recovery  of  said  buggy,  and   sned    the    writ   of  claim 
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and  delivery,  and  that  the  sherifir  seized  the  buggy  and 
took  the  same  into  his  possession  nnder  said  writ  of  claim 
and  delivery. 

That  on  the  same  day,  and  after  the  seizure  of  the  buggy 
under  said  writ,  the  defendants,  Hall  &  Pearsall  and 
Worth  &  Worth,  who  have  valid  debts  against  defendant 
Kealy,  having  been  contracted  prior  to  April  28,  sued 
writs  of  attachment,  having  proper  grounds  therefor. 

That  the  sheriff,  then  already  in  possession  of  said  buggy 
under  the  claim  and  delivery  process,  levied  on  the  buggj 
under  the  said  writs  of  attachment. 

That  the  said  paper-writing  was  not  recorded  till  after 
the  levying  of  said  attachments. 

The  defendants,  other  than  Nealy,  were  allowed  to 
impllead  in  this  action  before  the  justice  on  July  13,  1896. 

Upon  the  foregoing  facts  it  was  adjudged  by  the  court 
that  the  plaintiffs  are  entitled  to  the  possession  of  the 
buggy  in  controversy  in  this  action,  described  as  an  open 
Wren  bnggy,  and  in  the  hands  of  the  sheriff  of  Columbus 
county. 

It  was  further  adjudged  that  the  plaintiffs  recover  their 
costs  of  the  defendants,  to  be  taxed  by  the  clerk,  pro- 
vided that  the  defendants  B.  6.  Worth,  D.  G.  Worth, 
B.  F.  Hall  and  Oscar  Pearsall  shall  not  be  taxed  with  any 
cost  that  accrued    prior  to  July  13,  1896. 

The  defendants  B.  G.  Worth,  D.  G.  Worth,  B.  F.  Hall 
and  Oscar  Pearsall  excepted  to  the  foregoing  judgment,  and 
appealed. 

Mr.  John  D.  Bellamy^  Jr,^  for  plaintiffs. 
Mr.  J.  B.  Schttlkeriy  for  appellants. 

FuRCHEs,  J.:  The  plaintiffs  claim  title  to  the  buggy 
under  an  unregistered  mortgage  from  the  defendant  Nealy, 
and  the  interpleaders,  Worth  and  others,  claim  title  under 
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attachments  against  the  defendant  Nealy.  The  plaintiffs, 
DDder  claim  and  delivery  proceedings,  had  caused  the 
buggy  to  be  taken  by  the  sheriff,  and  while  the  sheriff  had 
the  property  in  his  possession  under  these  proceedings,  the 
defendant  interpleaders  placed  in  his  hands  the  attach- 
ment papers  on  their  claim,  and  the  sheriff  levied  the 
same  (if  he  had  the  right  to  do  so)  on  the  buggy,  while  it 
was  still  in  his  possession  under  the  claim  and  delivery 
proceedings.  That  after  this  levy,  and  while  the  property 
was  still  so  in  the  hands  of  the  sheriff,  the  mortgage  under 
which  the  plaintiffs  claim  was  registered. 

It  is  admitted  that  an  unregistered  mortgage  is  good 
against  the  mortgagor,  and  it  is  also  admitted  that  it  is 
not  good  as  against  creditors. 

It  was  contended  by  the  defendant  interpleaders  that 
their  attachments  were  executed  by  the  sheriff  before  the 
mortgage  was  registered,  and  this  entitles  them  to  the 
buggy,  while  the  plaintiffs  contend  that  the  buggy  was 
in  custodia  legis  at  the  time  the  attachments  were  put  in 
the  hands  of  the  sheriff,  and  remained  so  until  after  the 
mortgage  was  registered.  That  for  this  reason  the  sherift 
could  not  execute  the  attachments,  while  the  buggy  was 
so  in  his  custody,  and  the  levy  after  the  registration  of  the 
mortgage  did  not  or  would  not  affect  their  title.  The 
plaintiffs'  counsel  cited  in  support  of  their  position  (that 
the  buggy,  being  in  custodia  legis^  could  not  be  levied  on) 
Alston  V.  Clay^  2  Haywood,  171  ;  Overton  v.  Hill^  1  Mur- 
phy, 47,  and  Htint  v.  Stevens^  3  Ired.,  365.  But  this 
doctrine  of  custodia  legis  preventing  a  levy  is  overruled  in 
State  V.  Lea^  8  Ired.,  94,  and  Gaither  v.  Ballew^  4 
Jones,  488.  Audit  is  a  little  singular  that  the  Court, 
(Peabson,  J.,  delivering  the  opinion,)  in  the  case  of  Gaither 
v.  Ballew^  cites  and  comments  on  Alston  v.  Clay  and 
Overton  v,  Hill^  without  making  any  mention  of  Hunt  v. 
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Stevens^  or  Jeffreyn  v.  Lea^  supra^  when  Jeffreys  v.  Lea 
enunciated  the  same  doctrine  as  is  enunciated  in  Gaither 
V.  Ballew, 

The  doctrine  enunciated  in  Jeffreys  v.  Lea  and  Oaither 
V.  Ballew  is  not  put  upon  the  ground  of  being  in  custodia 
legis^  but  upon  the  ground  that  the  service  of  the  attach- 
ment would  interfere  with  the  execution  of  the  process  of 
the  court  in  the  hands  of  the  sheriff,  under  which  he  seized 
the  property.  But  that  for  money  in  the  hands  of  a  clerk, 
where  no  further  order  of  the  court  is  necessary  to  be 
made,  and  the  party  to  whom  it  belongs  has  a  right  to 
demand  it,  an  attachment  will  lie.  And  the  same  with 
a  sheriff;  where  he  has  money  in  liis  hands,  collected  under 
process,  but  which  the  owner  may  demand,  and  the  sheriff 
would  have  a  right  to  pay  over  lo  him,  it  is  the  subjbct  of 
an  attachment  against  the  owner. 

And  it  is  only  where  the  service  of  such  attachment 
would  conflict  with  the  discharge  of  his  duties  as  sheriff 
in  obeying  the  order  or  mandate  of  a  court  under  which 
he  took  possession  of  the  property  or  effects  in  his  hands 
that  an  attachment  cannot  be  served. 

In  claim  and  delivery  the  mandate  is  to  take  the  prop- 
erty and  deliver  it  to  tiie  plaintiff.  Code^  Section  323.  So 
it  would  seem  that  while  the  buggy  was  in  the  possession 
of  the  sheriff,  under  this  mandate  of  the  court,  the  law 
will  not  allow  him  to  serve  any  other  process  that  would 
conflict  with  his  duty  in  delivering  the  property  he  had 
taken,  under  the  claim  and  delivery  proceeding,  to  the 
plaintiff,  or  that  would  injuriously  affect  the  plaintiffs' 
right  to  the  property  while  it  was  in  his  possession  under 
said   pit)cess. 

It  seems  that  the  law  will  not  allow  the  execution  of 
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its  precepts  and  process  to  be  interfered  with  until  their 
execution  has  been  completed. 

Under  the  facts  found  by  the  court,  we  find  no  error 
of  law,  and  the  judgment  is  affirmed. 

Affirmed. 


FAYETTEVILLE  WATERWORKS  COMPANY  v.  S.  W. 

TILLINGHAST. 

Action  hy  Landlord  to  Recover  Leased  Property-^ Land- 
lord and  Tenant — Estoppel  in  Pais — Pleading — Is- 
sues— Rights  of  Tenant, 

1.  One  who  contracts  with  a  corporation  through  persons  inter- 

ested in  it,  and  professing  to  represent  it,  and  by  virtue  of 
such  contract  gets  possession  of  the  property  as  lessee,  and 
holds  it  until  the  expiration  of  the  time  limited  by  the  con- 
tract, is  estopped  to  deny  that  the  corporation  was  properly 
incorporated  and  officered  and  that  it  is  the  owner  of  the 
leased  property. 

2.  Where,  in  an  action  by  a  waterworks   company  against  a  lessee 

of  its  property  to  recover  possession  of  the  property  after 
the  expiration  of  the  lease,  the  defendant  alleges  that 
plaintiff  is  not  the  owner  of  the  property,  he  cannot  be 
allowed  to  interpose  the  additional  and  inconsistent  plea 
that,  being  tenant  from  year  to  >ear,  he  has  not  had  the 
legal  notice  of  three  months  to  quit. 

3.  The  plea  by  a  tenant  in  common  of  the  general  issue,  or  its 

equivalent,  the  denial  of  plaintiff ^s  title  in  an  action  to 
recover  possession  of  property,  being  an  admission  of  ouster, 
the  defendant  in  an  action  by  a  landlord  to  recover  leased 
property  cannot  deny  plaintiff's  title  and  at  the  same  time 
plead  co-tenancy. 
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4.  In  an  action  to  recover  leased  premiseci,  for  an  account  of  the 

rents  and  the  appointment  of  a  receiver,  the  defendant 
denied  plaintiff^s  ownership  of  the  property,  and  pleaded 
that  he  was  a  co-tenant  with  other  part  owners  thereof,  and 
also  pleaded  that  he,  being  a  tenant  of  the  property  from 
year  to  year,  had  not  received  the  legal  notice  to  quit ;  Neld^ 
that  it  was  not  error  to  submit  the  issue,  ^*  Is  the  plaintiff 
entitled  to  the  possession  of  the  property  described  in  the 
complaint  ? " 

5.  Where  a  contract  of  lease  of  waterworks  provided    that  the 

ledsee  should  keep  up  the  repairs,  and  might  add  new  exten- 
sions to  the  system,  and  that  the  lessor  should  not  have  the 
right,  at  the  expiration  of  the  lea^e,  to  take  possession  of 
such  new  extensions  without  paying  for  the  same,  the  Court 
will,  in  an  action  by  the  lessor  to  recover  possession  and  for 
the  appointment  of  a  receiver,  see  that  such  extensions 
are  taken  into  account  and  paid  for  out  of  the  rents  or 
otherwise. 

Civil  action,  by  the  plaintiff  as  lessor  against  the 
lessee,  to  recover  possession  of  the  property  of  the  Fay- 
ette ville  Waterworks  Company,  leased  to  the  defendant, 
for  an  account  of  rents  and  the  appointment  of  a  receiver, 
heard  before  Greene,  J, ^t^nd  a  jury,  at  Fall  Term,  1896,  of 
Cumberland  Superior  Court.  The  facts  appear  in  the 
opinion  of  Associate  Justice  Furches.  There  was  judg- 
ment for  the  plaintiff,  and  defendant  appealed. 

Mr.  G.  M,  Rone,  for  plaintiff. 

Mr,  N,  W,  Ray,  for  defendant  (appellant). 

FuRc^HES,  J. :  Plaintiff  alleges  that  it  is  a  corporation 
chartered  by  the  Legislature  of  North  Carolina,  (Acts  1820, 
p.  44,)  called  and  known  as  the  ''  Fayetteville  Waterworks 
Company."  And  on  the  first  day  of  July,  1883,  the  defend- 
ant on  the  one  part,  and  William  Huske  and  W.  N.  TiJling- 
hast,  acting  for  and  in  behalf  of  said  corporation,  (being 
interested  in  this  corporate  property,  and  there  being  no 
regular  officers    of  the  same,)  entered  into   a  contract    to 
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lease  to  the  defendant  this  property  for  the  term  of  one 
year,  with  the  option  of  two  more  years,  which  contract 
and  lease  is  as  follows  : 

"  Memoranda  of  agreement  and  contract  of  lease,  made 
and  entered  into  by  and  between  S.  Willard  Tillinghast, 
of  Fayetteville,  N.  C,  and  the  Fayetteville  Waterworks 
Company,  a  corporation  existing  under  the  laws  of  North 
Carolina.  Tillinghast  takes  into  his  possession  and  full 
control  all  the  property  of  every  kind  belonging  and  apper- 
taining to  the  Fayetteville  Waterworks,  including  their 
franchise,  easements,  privileges  and  lights  of  every  kind, 
with  full  power  and  autliority  to  use  the  same  in  such 
manner  as  he  may  deem  best,  for  the  aim  and  purpose  for 
which  the  said  corporation  was  chartered.  He  shall  do 
all  needed  repairing  and  refitting  of  the  property  of  every 
kind,  as  heretofore  in  use,  and  niay  extend,  enlarge  and 
increase  the  same  in  such  manner  and  in  such  ways  and 
places  as  he  may  deem  expedient.  And  for  the  use  and 
occupation  of  said  property,  with  the  right  to  collect  water 
rates  as  allowed  by  the  charter  ot  said  Company  and  all  its 
privileges,  "Tillinghaet  shall  pay  ($50)  Fifty  Dollars  per 
annum  to  each  of  the  ]»resent  owners  or  shareholders, 
claiming  as  heirs  or  as  the  assignee  or  representative  of 
the  heirs  of  the  late  James  Baker,  as  the  said  principal 
shares  or  interest  were  on  the  iirst  of  July,  1883,  it  being 
understood  that  this  lease  is  to  begin  and  date  as  from 
July  1,  1883,  and  to  continue  for  one  year  at  least,  and 
that  the  said  Tillinghast  shall  have  the  option  to  continue 
it  for  two  years,  and  for  three  years,  untiJ  July  1,  1886, 
if  he  shall  desire  to  do  so. 

**  At  the  expiration  of  the  lease,  or  when  it  shall  be  ter- 
minated by  Tillinghast,  he  shall  surrender  all  the  property 
now  included  and  given  into  his  possession  by  virtue 
hereof,  with  all  the  repairs  that  may  be  put  thereon.   But  all 
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extension  of  pipe,  additional  piimpB,  reservoirs,  conduits  aod 
additional  structures  and  improvements  of  every  kind  that 
may  be  made,  over  and  above  the  general  repairs  to  the 
property  as  now  exists,  or  as  the  said  extensions  and  addi- 
tions ntay  be  at  the  expiration  or  termination  of  thislea&e, 
shall  be  paid  for  at  such  price  as  may  be  agreed  upon  by 
the  parties,  and  until  such  price  is  paid  the  said  Water- 
works Company  shall  not  have  the  right  to  take  such 
extensions  and  additions  into  use,  possession  or  control. 
"  [Signed,]         S.  W.  TILLINGHAST,  (Seal.) 

WM.  HUSKE,  (Seal.) 
W.  N.  TILLINGHAST,  (Seal.) 
Agent  for  May  C.  Baker." 

The  defendant  admits  making  and  signing  this  lease, 
and  that  he  entered  and  took  possession  of  the  property 
under  the  same ;  that  he  had  been  in  possession  ever  since 
and  is  still  in  possession  of  the  same.  But  he  denies  that 
plaintiff  is  a  corporation  ;  admits  that  an  act  of  incorpo- 
ration was  passed  by  the  Legislature,  as  alleged  by  plaint- 
iff, but  alleges  that  it  was  never  organized  as  a  corpo- 
ration ;  that  it  has  no  officers  and  never  has  had,  and  denies 
its  right  to  bring  and  maintain  this  action. 

Defendant  further  alleges  that  this  property  is  real 
estate  and  belongs  to  the  heirs-at-law  of  one  Baker  and 
their  assigns,  who  are  tenants  in  common,  and  that  by 
assignment  from  some  of  these  heirs  he  has  become  the 
owner  and  tenant  in  common  of  the  property,  with  the 
other  heirs  and  assignees  of  Baker.  He  admits  that  J.  A. 
Huske,  who  seems  to  be  the  active  party  in  bringing  this 
action,  is  interested  as  one  of  the  heirs  of  Baker;  and 
Huske  testifies  without  objection,  and  his  testimony  is  not 
contradicted,  that  he  is  the  authorized  attorney  in  fact  of 
other  heirs,  and  represented  four-sevenths  interest  in  the 
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concern,  and  was  the  administrator  of  his  father,  William 
Huske,  one  of  the  signers  of  the  lease  to  defendant.  But 
defendant  says  there  has  been  no  meeting  had  of  the  par- 
ties interested  in  this  property,  by  which  this  action  is 
authorized  to  be  brought,  and  that  J.  A.  Huske  has  no 
right  to  bring  the  same. 

He  further  says  that  he  has  never  denied  the  right  of 
the  Baker  heirs  and  their  assigns,  as  tenants  in  common 
with  him,  and  that  he  did  not  have  three  months'  notice 
to  quit,  as  the  law  provides  and  requires  should  be  given. 

But  it  seems  to  us  that  defendant,  by  his  answer,  "  cuts 
himself,''  as  Judge  Pearson  used  to  say  ;  that  he  cannot 
deny  the  plaintiff's  title,  and,  failing  in  that  defense,  fall 
back  on  the  ground  that  he  is  a  tenant  in  common,  and 
has  not  refused  to  let  the  other  tenants  in  ;  and,  on  fail- 
ing in  that  defense,  fall  back  upon  the  defense  that  he  is  a 
tenant  of  plaintiff  and  has  not  had  legal  notice  to  surren- 
der, treating  him  as  a  tenant  from  year  to  year  on  account 
of  his  being  allowed  to  hold  over. 

We  do  not  feel  called  upon  to  inquire  into  the  regular- 
ity of  the  organization  of  the  plaintiff  corporation,  as  to 
whether  it  has  any  oflBcers  or  not.  The  fact  that  the 
defendant  contracted,  through  those  interested  in  it  and 
professing  to  represent  it,  and  by  virtue  of  this  contract 
and  lease  the  defendant  was  enabled  to  get  possession  of 
the  property,  and  did  get  possession  and  still  holds  the 
same,  estops  him  from  now  denying  that  the  plaintiff  is 
properly  organized  and  officered  and  that  the  plaintiii'  is 
the  owner.  This  doctrine  is  well  established  by  author- 
ity, as  well  as  the  reason  of  the  thing.  Jdining  Co.  v. 
Ooodhue^  118  N.  C,  981,  and  cases  there  cited.  Springs 
V.  Schenckj  99  N.  C,  551.  Neither  can  the  plea  of  ten- 
ancy avail  the  defendant.  He  "  cannot  blow  hot  and  cold 
at  the  same  breath."     He  cannot  in  the  same  answer  say 
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to  the  plaintiff,  "  You  are  not  the  owner  of  this  property 
and  have  no  right  to  the  possession,"  and  then  saj,  "  I  am 
your  tenant  and  would  have  vacated  if  you  had  given  me 
the  notice  the  law  requires."  Vincent  v.  Corhin^  85 
N.C,  108  ;  Springs  v.  Schenckj  supra. 

Nor  can  he  relieve  himself  of  the  effect  of  this  relation 
of  landlord  and  tenant  without  a  complete  surrender  of 
the  possession  he  acquired  nnder  contract  of  tenancy. 
The  parties  must  be  first  put  in  statu  quo.  Springs  v. 
Sche7iekj  supra. 

We  are  not  to  be  understood  by  anything  we  have  said 
in  this  opinion,  that  a  landlord  has  the  right  to  dispossess 
his  tenant  from  year  to  year,  without  first  giving  the  stat- 
utory notice,  where  the  tenant  acknowledges  the  tenancy, 
sets  up  no  adverse  claim  or  other  defense,  and  relies  npon 
the  want  of  legal  notice. 

Nor  can  the  plea  of  tenancy  in  common  avail  the 
defendant.  The  plea  of  the  general  issue,  or  what  is 
equivalent  to  that  under  the  present  practice,  by  a  tenant 
in  common  is  an  admission  of  ouster,  Gilchrist  v.  Mid- 
dleton,  107  N.  C,  663  at  p.  683.  The  denial  of  plaintilTs 
title  was  equivalent  to  a  plea  of  the  general  issue. 

There  w^as  objection  to  the  issue  submitted,  which  was 
as  follows  :  "  Is  the  plaintiff  entitled  to  the  possession  of 
the  property  described  in  the  complaint?  "  To  which  the 
jury  responded  in  the  affirmative.  We  are  of  the  opinion 
this  was  a  proper  issue,  and  the  verdict  of  the  jury  was 
a  proper  finding. 

The  question  made  on  the  trial,  as  to  the  regularity  and 
jurisdiction  of  the  court,  was  passed  upon  and  the  jurisdic- 
tion of  the  court  sustained  in  McNeill  v.  McDuffie^  at  this 
Term. 

There  seem  to  have  been  no  exceptions  taken  to  the 
judgment  of  the  Court.     But  it  appears  from  the  contract 
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of  lease,  under  which  the  defendant  went  into  possession, 
that  defendant  was  authorized  to  add  new  extension^  &c.^ 
as  distinguished  from  the  repairs  he  might  put  on  the 
works  already  in  ;  and  that  the  plaintiff  shall  not  have  the 
right  to  take  the  same  into  possession  and  use  until  they 
are  paid  for.  The  case  is  still  retained  and  in  the  hands 
of  a  receiver,  and  if  the  defendant  has  put  in  any  such  im- 
provements the  Court  will  see  that  they  are  taken  into 
the  account,  which  has  been  ordered,  and  that  they  are 
paid  for  out  of  the  rents,  or  otherwise,  before  the  plaintiff 
is  restored  to  possession.  With  this  modification  in  the 
judgment  it  is  alBrmed.  This  judgment  of  the  Court  rests 
on  the  doctrine  of  tenancy  and  estoppel,  and  will  not  affect 
any  rights  the  plaintiff  or  defendant  may  have  in  a  proper 
proceeding  to  assert  the  same. 

Modified  and  Affirmed. 


350  IN  THE   SUPREME  COURT.  [119 


Cook  v.  Smith. 


STATE  on  the  relation  of  H.  L.  COOK,  Assignee  of  A.  &  A.  B. 
McIVER,  V.  JAMES  B.  SMITH,  Sheriff,  and  others. 

Action  Against  Sheriff — Joinder  of  Causes  of  Action — 

Practice — Parties, 

1.  Under  Section  267  (1)  of  The  Code  all  causes  of  action,  of  what- 

ever nature,  in  favor  of  the  plaintiff  against  the  same  defend- 
ants, can  be  united  in  one  action  when  they  arise  out  of  the 
same  transaction,  or  transactions  connected  with  the  same 
subject  of  action. 

2.  Causes  of  action  against  a  sheriff  and  the  sureties  on  his  official 

bond  for  illegal  levy  and  sale  are  properly  joined  with  a 
cause  of  action  against  a  person  who  directed  or  procured 
such  levy  and  sale  to  be  made  and  gave  an  indemnifying  bond 
therefor. 

8.  Such  action,  since  it  embraced  a  cause  of  action  against  the 
surety  on  the  sheriff ^s  bond,  was  properly  brought  in  the 
name  of  the  State  on  the  relation  of  the  plaintiff. 

Civil  action,  heard  on  complaint  and  demurrer, 
before  Greene^  «/.,  at  April  Term,  1896,  of  Cumberland 
Superior  Court.     The  complaint  was  as  follows: 

''Ist.  That  on  the  20th  day  of  May,  1891,  A.  Mclver 
and  A.  B.  Mclver  made,  executed  and  delivered  to  the 
plaintiff  and  John  S.  Mclver  a  deed  of  assignment 
whereby  and  wherein  they  conveyed  to  them  in  trust,  and 
for  the  purposes  therein  mentioned,  all  the  goods,  wares 
and  merchandise,  property  and  effects,  as  fully  described 
and  set  out  in  said  deed,  which  was  recorded  in  said 
county  on  the  20th  day  of  May,  1891,  in  Book  R,  No  4, 
Pages  207-8-9  and  10,  and  which  said  deed  is  made  a  part 
of  this  complaint. 

"  2d.  That  the  defendant,  Jas.  B.  Smith,  is  now,  and 
was  at  the  times  hereinafter  mentioned,  the  sheriff  of 
Cumberland  county,  having  given  bond   and   qualified  as 
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such,  with  the  defendant  Walter  Watson  as  surety,  a  copy 
of  which  said  bond  is  hereto  attached  and  made  a  part  of 
this  complaint. 

"  3d.  That  on  the  23d  day  of  May,  1891,  the  defendant, 
Frank  W.  Thornton,  caused  to  be  issued  to  the  defendant, 
James  B.  Smith,  sheriff,  as  aforesaid,  executions  against 
the  property  of  the  said  A.  Mclver  and  A.  B.  Mclver  for 
the  sum  of  $38  and  $51,  total  $91  ;  and  notwith- 
Btanding  the  said  James  B.  Smith,  sheriff,  had  notice  that 
the  plaintiff  claimed  title  to  said  goods,  levied  the  said 
execution  upon  the  property  of  the  plaintiff,  who  has 
since  become  the  sole  assignee  of  A.  and  A.  B.  Mclver,  by 
order  of  the  court,  in  violation  of  the  plaintiff's  rights 
nnlawfnlly  levied  and  unlawfully  sold  the  said  goods  under 
said  executions,  as  the  property  of  said  A.  and  A.  B. 
Mclver. 

"4th.  That  the  said  defendant  sheriff,  in  making  the 
leTy  which  the  plaintiff  alleges  was  unlawful,  seized  and 
took  into  his  possession  a  large  amount  of  goods  of  far 
pjreater  value  than  the  amount  called  for  in  the  executions, 
to-wit:  a  large  amount  of  goods  such  as  groceries  and 
other  goods,  an  inventory  of  which  has  not  been  filed  by 
the  said  sheriff,  and  a  large  amount  of  goods,  such  as 
liquors  and  other  property  at  the  Overbaugh  house,  the 
goods  first  mentioned  being  in  the  storehouse  on  Hay 
street,  in  Fayette ville,  N.  C,  lately  occupied  by  A.  and 
A.  B.  Mclver,  the  said  levy  being  largely  in  excess  of 
the  amount  called  for  by  execution,  and  a  great  many  of 
the  same  became  injured  and  a  number  utterly  ruined  by 
being  kept  without  air  or  ventilation  while  so  in  the 
custody  of  the  defendant  sheriff,  to  the  great  damage  of 
the  plaintiff,  and  that  the  value  of  the  goods  so  levied  upon 
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by  the  said  sheriff  was  $3,000,  and  the  amount  called  for 
in  the  execution  under  and  by  virtue  of  which  the  levy 
was  made  was  $91  and  costs  $4.50. 

''  5th.  That  the  goods  and  effects  so  wrongfully  levied 
upon  were  advertised  and  sold,  the  sale  being  advertised 
for  the  6th  day  of  June,  Saturday,  when  the  said  sheriff, 
without  sufficient  notice  and  without  cause,  postponed  the 
sale,  notwithstanding  the  fact  that  the  day  advertised  for 
the  sale  was  the  time  when  large  numbers  of  bidders  were 
attending  and  ready  as  well  as  desired  to  bid  at  the  sale; 
but  the  sale  was  postponed  to  a  time  later,  and  the  plaintiff 
avers  that  the  goods  brought  less  in  consequence,  and  were 
kept  thereby  a  longer  time,  in  the  heat  of  a  closed  store- 
house, thus  adding  to  the  plaintiff's  loss  and  injury ;  that 
the  first  sale  day  as  advertised  was  for  Saturday  the  6th 
day  of  June,  1891,  when  there  were  many  people  ready  to 
attend  the  sale,  and  at  the  time  to  which  it  was  pjstponed 
there  were  far  less,  as  it  was  a  less  public  day,  and  the 
plaintiff  was  greatly  injured  thereby. 

"  6th.  That,  in  pursuance  of  said  unlawful  levy,  the  said 
sheriff  wrongfully  sold  the  plaintiff's  goods,  after  keeping 
them  in  possession  for  a  long  time,  to  wit:  from  the  23d 
of  May  until  June  8,  1891 ;  and  finally,  on  the  8th  day  of 
June,  1891,  he  sold  the  same,  which  were  of  the  actual 
value  of  $220,  a  sum  far  greater  than  the  amount  called 
for  in  the  said  executions,  and  thereafter  returned  said 
executions  satisfied. 

"  7th.  That  the  actual  value  of  said  goods  so  levied  upon 
by  the  said  sheriff  was  $3,000,  and  the  said  F.  W. 
Thornton,  defendant  herein,  directed  the  said  sheriff  to 
sell  the  same  without  regard  to  the  deed  of  assignment 
and  the  plaintiff's  rights  thereunder,  and  agreed  to 
indemnify  the  said  sheriff  against  any  and  all  loss  that 
might  arise,  or  any  damage  that  might  ensue,  from  said 
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unlawful  levy  and  sale,  and  did  do  so,  as  the  plaintifi* 
has  been  informed  by  the  said  sheriff,  and  after  the  said 
sale  the  said  F.  W.  Thornton  received  proceeds  thereof  to 
his  own  use  and  benefit. 

"  8th.  That  before  the  said  sale  the  plaintiff  forbid  the 
said  sheriff  from  selling  the  goods  so  levied  upon,  and 
notified  hini  of  his  title  thereto,  and  that  since  said  sale  he 
demanded  the  proceeds  thereof,  which  the  said  sheriff 
disregarded,  and  has  refused  to  pay  over  the  proceeds 
thereof  to  the  plaintiff  or  any  part  thereof. 

9th.  That  by  reason  of  the  premises  the  plaintiff  has 
been  injured,  and  sustained  loss  to  the  amount  of  the 
value  of  the  goods,  to-wit,  $210,  and  the  actual  value 
of  the  same,  which  were  so  levied  upon  and  sold,  to-wit, 
and  the  great  damage  to  the  goods  which  were  not  sold, 
but  injured  and  totally  ruined  by  the  heat  of  confinement 
in  the  closed  places  while  so  in  the  sheriff's  custody. 

Therefore  the  plaintiff  demands  judgment  for  the  sura 
of  §210,  the  value  of  the  goods  sold,  for  the  sum  of 
five  hundred  and  fifty  dollars,  the  damages  resulting 
from  injury  and  loss  of  the  goods  from  close  confinement 
and  the  depreciation  in  prices  resulting  from  the  unnec- 
essary postponement  and  lack  of  bidders  which  might 
have  been  had  but  for  the  sheriff's  unlawful  acts,  and  for 
the  sum  of  five  thousand  dollars,  the  penalty  of  said  bond, 
to  be  discharged  upon  the  payment  to  the  relator  of  the 
plaintiff  of  the  sums  above  set  forth,  and  for  the  cost  of 
the  action,  and  such  other  and  further  relief  as  the  plaint- 
iff's relator  may  be  entitled  to  receive. 

F.  W.  Thornton  demurred  to  the  complaint  on  the  fol- 
lowing grounds : 

"  Ist.   That  the  complaint  shows  upon  its  face  that  it 

does  not   state  facts  sufiicient   to   constitute   a  cause    of 

action  in  this,  that  the  complaint  shows  that  plaintiff  had 
119—23 
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no  contract  with  this  defendant,  and  is  not  liable  to  the 
relator  of  the  plaintiff  on  any  bond  or  other  paper  as 
mentioned  in  Article  2  of  the  complaint. 

''  That  there  is  a  misjoinder  of  action  in  this,  that  there 
is  joined  an  action  of  contract  on  a  bond  made,  as  alleged, 
by  J.  B.  Smith,  sheriff,  and  Walter  Watson  to  the  relator 
of  the  plaintiff,  and  an  action  of  tort  between  H.  L. 
Cook,  assignee,  and  F.  W.  Thornton,  the  two  causes  of 
action   being  different  rights  and  different  interests.'' 

His  Honor  sustained  the  demurrer  and  dismissed  the 
action  as  to  Thornton,  and  plaintiff  appealed. 

Mr.    W,  E,  Murchi807iy  for  plaintiff  (appellant). 
Mr,  G.  M,  Rose^  for  defendant  Thornton. 

Clark,  J. :  The  defendant  Thornton  having,  as  the 
demurrer  admits  jyr<?  hac  vicdj  directed,  caused  and  pro- 
cured the  sheriff  wrongfully  and  illegally  to  seize  and  sell 
the  goods  of  the  plaintiff,  said  Thornton  giving  the  sheriff 
an  indemnifying  bond  to  induce  him  to  make  the  seizure 
and  sale,  and  having  received  from  the  sheriff  the  proceeds 
of  such  illegal  sale,  is  liable  to  the  plaintiff.  The  sheriff 
is  also  liable  for  the  same  acts,  and  is  properly  joined  with 
Thornton,  since  the  liabilitv  "  arises  out  of  the  same  trans- 
action  "  and  is  expressly  provided  for  by  The  Code^  See. 
267  (1),  and  the  joinder  of  the  surety  on  the  sheriff's  bond 
ia  because  of  his  general  contract  of  suretyship  for  the 
official  acts  of  the  sheriff.  The  liability  to  the  plaintiff  by 
all  the  defendants  is  for  the  same  act,  performed  by  one 
party,  (the  sheriff,)  by  the  procurement  and  direction  of 
another,  (  Thornton, )  the  surety  to  the  sheriff's  bond  being 
joined  by  virtue  of  his  agreement,  and  just  as  he  is  joined 
in  all  actions  against  the  sheriff  for  misfeasance  and  n^- 
lect  in  office.  The  cause  of  action  "  affects  all  parties  to 
the  action, "( (7<?rf^,  Sec.   267, )  and  the  joinder  was  emi- 
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Tiently  proper.  Benton  v.  Collins^  118  N.  C,  196  ;  Pretz- 
f elder  v.  Inaurance  Co,^  116  N.  C,  491  ;  Leduc  v.  Brandt^ 
110  N.  C,  289;  Uegqie  v.  Hill,  95  N.  C,  303;  King  v. 
Fanner,  88  N.  C,  22.  On  account  of  the  surety  on  the 
bond  the  action  is  on  relation  of  the  State  but  this  is  merely 
formal  and  of  no  import,  the  relator  being  the  real  party. 
Warrenton  v.  Arrington,  101  N.  C,  109.  Always  when 
the  sheriff  is  sued  for  official  liability,  he  is  responsible 
personally,  and  his  surety  should  be  sued  on  the  relation 
of  the  State,  but  it  has  never  been  held  a  defect  to  join 
them. 

In  the  full  discussion  of  this  question  at  last  term,  in 
Benton  v.  Collins,  supra,  the  authorities  are  reviewed,  and 
it  is  pointed  out  that  when  the  causes  of  action  arise  out  of 
the  same  transaction  they  may  be  joined,  though  one  sliould 
be  for  a  tort  and  the  other  in  contract,  and  such  seems  the 
manifest  intent  of  Section  267  of  7%^  Code.  Suppose  the 
demurrer  for  misjoinder  were  sustained,  the  Court  could 
merely  order  the  action  divided  into  two,  {Code^  Sec.  272  ; 
Pretzf elder ^  v.  Insurance  Co.^  supra, )  and  tlien  on  the 
trial  of  each  of  thoji^e  actions  the  same  witnesses  would  be 
introduced,  the  same  transaction  proved,  and  the  same 
questions  of  liabilit)'  would  ari^e,  thus  doubling  the  time 
and  expense  of  the  litigation  without  any  possible  benefit 
to  auy  one.  It  is  to  prevent  this  very  state  of  facts  that 
Tlie  Code,  Sec.  267,  expressly  provides  that  ''  the  plaintiff 
may  unite  in  the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both,  when  they  arise  out  of  (1) 
the  same  transaction  or  transactions  connected  with  the 
same  subject  of  action.'' 

The  principle  that  a  cause  of  action  in  tort  cannot  be 
united  with  one  in  contract  applies  only  where  they  arise 
out  of  different  transactions,  and  is  subordinate  to  the  gen- 
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eral  provision  of  The  Code  that  all  causes  of  action  of 
whatever  nature  in  favor  of  the  plaintiff  against  the  same 
defendants  can  be  united  when  they  arise  out  of  the  same 
transaction.     In  sustaining  the  demurrer  there  was  error. 

Error. 


JULIUS    SPELLER,  Executor   v.   C.  B.  SPELLER,  at  al.  AND 

R.  M.  SPELLER,  Executor,  et  al. 

Practice — Certiorari — Refusal  of  Appellant  to  Pay  Cost* 
of  Transcript — Suits  in  Forma  Pauperis — Fees  ^f 
Court  Officers, 

1.  An  order  granted   under  Sec.   553  of  The  Code,  permitting  an 

appeal  without  giving  bond  or  making  a  deposit,  does  not 
relieve  the  appellant  in  civil  actions  from  the  payment  of 
costs  of  transcript  or  in  Supreme  Court  in  advance. 

2.  The  leave  to  sue  as  a  pauper,  under  Sections  210  and  212  of  The 

Code,  does  not  extend,  in  civil  actions,  beyond  the  trial  in 
the  superior  court,  his  appeal  being  governed  by  Section 
558  of  The  Code,  which  only  relieves  him  from  giving  security 
for  the  costs  of  the  appeal,  but  he  must  pay  the  fees  as  to  the 
appeal  due  the  officers  of  both  courts  for  services  rendered. 

8.  Where  a  party  who  has  had  leave  to  sue  as  a  pauper  and  to 
appeal  without  giving  bond  refuses  to  pay  the  costs  of  the 
transcript,  a  certiorari  will  not  be  granted. 

Civil  actions,  tried  at  Spring  Terra,  1892,  of  Bertie 
Superior  Court.  The  defendants,  appellants  in  the 
first-named  case,  were  permitted,  by  an  order  of  court, 
to  appeal  without  giving  bond  ;  being  plaintiffs  in  the  other 
case,  they  had  been  allowed  to  sue  in  forma  pauperis,  ^nd 
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were  also  permitted  to  appeal  without  giving  bond,  &c. 
The  clerk  refused  to  send  up  the  transcripts  of  the  record 
on  appeal  unless  appellants  paid  his  fees  for  so  doing  in 
advance,  which  they  refused  to  do,  and  moved  in  this  Court 
for  a  certiorari  in  each  case. 

Mr.  H,  B,  Peebles^  for  appellants. 
Mr,  F.  D.   Winston^  for  appellees. 

Clark,  J. :  The  point  presented  has  already  been  three 
times  passed  upon  by  this  Con rt:  In  Martin  v.  Chasteen^ 
75  N.  C,  96  ;  Andrews  w  Whisnant,  88  N.  C,  446,  and  in 
Bailey  v.  Brown^  105  N.  C,  127,  all  decided  since  the  Act 
of  1873— '74,  Ch.  60,  which  was  relied  on  by  the  petitioners. 
It  is  pointed  out  in  the  case  last  named  that  The  Code^  Sec- 
tions 210  and  212,  permitting  an  action  to  be  brought  in 
forrnu  pauperis^  not  only  exempts  such  pauper  plaintiif 
from  giving  bond  to  indemnify  the  defendant  for  his  costs, 
but  excuses  him  from  paying  fees  to  any  officer  and 
deprives  him  of  the  right  to  recover  costs  while  Section  237, 
allowing  a  defendant  in  an  action  of  ejectment  to  defend 
without  giving  bond,  and  Section  553,  allowing  an  appeal 
to  this  Court  without  bond,  go  no  further  than  dispensing 
with  the  bond,  and  neither  exempts  the  party  from  paying 
his  own  costs  nor  forbids  his  recovering  costs.  The  reason 
is  very  plain.  As  to  Section  237,  a  defendant  who  is 
allowed  to  remain  in  possession  without  security  for  7/i^^n^ 
profits  or  for  plaintifFs  costs  should  be  able  to  pay  his 
own  or  secure  them  out  ;.f  the  m^^/ie  profits  ;  and  an  appel- 
lant who  has  had  a  gratuitous  trial  in  the  superior  court, 
without  paying  anything  to  officers  for  their  services,  when 
he  seeks  to  reverse  the  presumption  of  the  correctness  of 
the  result  should  not  receive  further  gratuitous  services  of 
the  court  officers.     It  is  enough  that  he  is  excused  from 
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giving  any  security  to  indemnify  the  appellee  for  his  costs 
on  the  appeal.  Such  was  the  ruling  also  under  the  former 
system  of  procedure.     Office  v.  Lockman^  12  N.  C,  146. 

The  above  applies  only  in  civil  cases.  In  criminal  actions 
the  appellant,  whether  the  State  or  defendant,  and  whether 
the  latter  appeals  ^7lybrw^a  pauperis  or  not,  is  not  required 
to  pay  costs  of  transcript  in  advance.  State  v.  Nash,  109 
N.  C,  822  ;  State  v.  Deyton  at  this  Term. 

Instead  of  extending  the  cases  in  which  officers  shall 
perform  duties  to  litigants  without  charge,  the  tendency  of 
legislation  is  the  other  way;  as  Chapter  149,  Acts  1895,  pro- 
vides thai  where  a  plaintiff,  admitted  to  sue  in  forma 
jMiuperia,  recovers  in  his  action,  he  shall  recover  costs,  and 
of  course  must  pay  them;  for  if  he  does  not  pay  costs  there 
is  none  he  could  recover.  The  leave  to  sue  as  a  pauper, 
Code^  Sees.  210  and  212,  does  not  go  beyond  the  superior 
court.     The  appeal  as  a  pauper  is  governed  by  Section  553. 

The  petitioner,  having  refused  to  pay  the  costs  of  the 
transcript,  is  not  entitled  to  Si  rer^tiorari,  but,  if  diligent,he 
can,  by  paying  the  costs  therefor,  still  docket  his  appeal  in 
time,  provided  he  does  so  at  this  Term  before  the  appellee 
has  docketed  and  had  the  appeal  dismissed.  TripUtt  v. 
Foster^  113  N.  C,  389,  citing  Bailey  v.  Brown^  supra. 

Certiorari  l)e  lied. 
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In  re  W.  M.  HYBART,  Lunatic. 

Lunatics — Asylmns — Estate   of    Lunatic — Allowance    to 
Family — Appointment  of  Receiver  of  I^unatic'' s  Estate, 

1.  The  term  "  indigent  insane/'  as  used  in  Section  10,  Article  11, 

of  the  Constitution,  and  Section  2278  of  The  Code^  includes 
all  those  who  have  no  income  over  and  above  what  is  suffi- 
cient to  support  those  who  may  be  legally  dependent  on  the 
estate. 

2.  Under  Sections  2273,  2274  and  2278  of  The  Code,  a  wife  who  lives 

in  the  mansion  house  of  her  insane  husband  has  the  right 
to  remain  there  and  to  use  such  supplies  as  may  have  been 
provided  for  his  family,  or  a  Sufficient  quantity  of  them  to 
maintain  her  and  her  family  according  to  their  condition  in 
life,  as  determined  by  the  situation  and  resources  of  the  hus- 
band. 

3.  A  first  cousin,  who  w^as  partially  and  voluntarily  supported  by 

a  person  when  in  his  right  mind,  is  not  dependent  upon  him 
within  the  meaning  of  Section  2274  of  The  Code^  so  as  to  be 
entitled  to  support  from  his  estate  when  declared  a  lunatic. 

4.  Where  the  wife  is  not  a  party  to  proceedings  to  have  a  receiver 

appointed  for  an  insane  husband's  estate,  the  validity  of  the 
marriage  cannot  be  attacked  by  ex  parte  affidavits. 

5.  Under  Sections  1584, 1585,  1676  of  The  Code,  and  Chapter  89,  Acts 

of  1889,  the  appointment  of  a  receiver  for  an  insane  person's 
estate  should  be  made  only  on  the  motion  of  the  solicitor, 
after  the  wife  and  one  or  more  adult  children,  if  there  are 
such,  or  some  near  relative  or  friend,  have  been  brought 
before  the  judge  at  Chambers  or  in  term. 

6.  Casual  mention  to  the  father  of  the  wife  of  a  lunatic  that  steps 

would  be  taken  to  have  the  lunatic's  property  taken  care  of 
by  the  court  was  not  such  notice  to  a  friend  or  relative  of 
the  wife  as  required  by  the  statute. 

Petition  for  the  appointment  of  a  receiver  for  the  estate 
of  W.  M.  Hybart,  a  lunatic  and  patient  in  the  North  Caro- 
lina Asylnm  for  the  Insane,  hoard  before  Greene^  «/.,  at 
May  Term,  1896,  of  Cumberland  Superior  Court.  The 
facts  are  set  out  in  the  opinion  of  Associate  Justice  Avery. 
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Messrs.  T.  H.   Sutton  and    R.   T.    Gray^  for  Delia  J. 
Hybart  (appellant). 
G-  M.  Rose,  contra. 

AvKRY,  J.  :  The  statute  {The  Code^  Sec.  1676)  provides 
that,  where  a  person  is  declared  insane  and  no  suitable 
person  will  act  as  guardian,  the  clerk  shall  secure  the 
estate  of  such  person,  according  to  the  law  relating  to 
orphans  whose  guardians  have  been  removed,  which  is 
embodied  in  Sections  1584  and  1585  of  The  Code.  It  is 
provided  in  the  last-named  section  that  the  judge  of  the 
superior  court  before  whom  an  action  is  brought  by  the 
solicitor  against  a  removed  guardian  shall  appoint  some 
discreet  person  as  receiver,  to  take  possession  of  the  wanl's 
estate,  to  collect  all  money  due  him,  to  secure,  loan,  invest 
or  apply  the  same  for  the  benefit  and  advantage  of  the 
ward,  under  the  direction  and  subject  to  the  rules  and 
orders,  in  every  respect  as  the  said  judge  may  from  time 
to  time  make  in  regard  thereto. 

W.  M.  Hybart  was  sent  to  the  Asylum  for  the  Insane  at 
Raleigh  prior  to  the  April  Term,  1896,  of  the  superior 
court  of  Cumberland  county,  and  at  said  term  a  verified 
petition  was  offered  by  C.  W.  Broadfoot,  setting  forth  the 
fact  that  Hybart  had  become  insane  and  was  confined  in 
the  asylum  ;  that  he  had  a  wife  to  whom  he  was  married 
in  November,  1895,  and  ^  Jir.'ti  cousin^  Miss  Mary  Weeks^ 
who  lived  withhirti  up  to  a  short  time  before  his  marriage, 
but  then  lived  with  a  niece,  Mrs.  James  N.  Smith,  of  Fay- 
etteville,  and  that  Miss  Weeks  was  very  feeble,  had  very 
little  means,  and  that  her  board  had  been  paid  by  W.  M. 
Hybart  up  to  the  time  he  went  to  the  asylum.  It  set 
forth  the  farther  facts  that  Ilybart's  property  consisted  of 
three  stores  in  Fayette ville,  which  rented  in  the  aggregate 
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for  the  bum  of  $45.83  per  month,  and  a  small  farm,  worth 
about  $1,500,  where  he  lived,  but  which  was  then  in  need  of 
repairs  and  without  a  tenant. 

Upon  hearing  this  petition  and,  in  any  aspect  of  the 
testimony,  without  notice  to  the  wife  of  the  insane  man, 
the  judge  appointed  the  petitioner  receiver,  and  ordered 
him  to  pay  out  of  his  estate — 

1.  To  W.  M.  Hybart,  or  those  having  him  in  charge, 
such  sums  of  money,  or  supply  him  with  such  necessaries 
or  comforts  as  are  suitable  to  his  condition  in  life,  and  as 
are  approved  by  the  superintendent  of  said  asylum. 

2.  To  the  wife  of  said  Hybart,  $10  per  month. 

3.  To  the  person  who  may  furnish  board  for  Miss  Mary 
C.  Weeks,  $7  per  month,  she  being  partially  dependent  on 
said  W.  M.  Hvbart. 

4.  Taxes  due  on  Hybart's  property,  insurance  and  nec- 
essary repairs,  his  doctor's  bills  and  druggist's  accounts. 

5.  A  small  amount  to  his  nurse,  who  took  care  of  him 
while  here,  a  debt  due  H.  A.  Tucker  &  Bro.,  of  Wilming- 
ton, of  $35. 

It  seems  that  Hybart  lived  with  his  wife  at  his  country 
home,  where  he  was  supplied  with  household  and  kitchen 
furniture,  and  had  corn  and  meat  in  his  smoke-house  when 
he  was  taken  to  the  asylum. 

The  receiver  has  taken  possession  of  ihe  household  effects 
and  supplies,  including  the.  trunk  of  Mrs.  Hybart.  Mean- 
time Mrs.  Hybart  has  been  sick,  and,  it  appears,  has 
incurred  a  doctor's  bill  of  $33,  and,  expecting  to  be  con- 
fined soon,  with  all  of  the  attendant  expense,  she  insists 
that  $10  per  month  is  totally  inadequate  to  suppoit  her. 
The  small  allowance  to  the  wife  seems  to  have  been  made 
upon  affidavits  that  she  was  of  low  origin,  and  upon  the 
idea  that  her  condition  in  life  had  not  been  changed  by 
the  misalliance  of  her  husband  with  her.     The  affidavits 
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also  collaterally  and  incidentally  attacked  the  validity  of 
the  marriage  by  averring  that  it  was  contracted  when 
Hy hart's  mind  was  failing,  and  that  he  was  duped  and 
tricked  into  it  by  the  wiles  of  her  father,  Elias  Godwin. 

The  validity  of  the  marriage  contract  between  W,  M. 
Hybart  and  Delia  J.  Hybart  cannot  be  questioned  collat- 
erally— certainly  not  upon  an  ex  parte  affidavit  suggesting 
that  it  was  procured  by  her  father.  Being  but  17  years 
old,  she  was  a  child  (though  capable  of  contracting  mar- 
riage). If  it  be  true  that  she  was  preernant  at  the  time  of 
the  marriage  by  W.  M.  Hybart,  the  child,  when  born  in 
lawful  wedlock,  will  be  legitimate,  and  will  be  entitled  to 
such  protection  and  such  benefits  as  the  law  extends  to  the 
legitimate  offspring  of  any  person  whose  misfortune  it  is 
to  be  immured  in  an  asylum  for  the  insane. 

In  interpreting  the  meaning  of  statutes,  it  is  the  duty  of 
the  courts  to  look  at  all  of  tlie  provisions  of  the  Constitu- 
tion and  laws  of  the  State  that  bear  upon  the  subject  of 
the  act  under  consideration,  and  construe  all  as  in  pari 
materia.  If  W.  M.  Hybart  had  died  at  the  date  of  his 
removal  to  the  asylum,  his  widow  could  have  claimed 
dower  in  his  land  and  an  allowance  out  of  his  personal 
property  for  the  support  of  herself  and  child.  The  small 
amount  of  indebtedness  would  probably  have  been  settled 
without  sale  of  any,  or  at  most,  by  disposing  of  a  small 
portion  of  the  real  estate.  A  guardian  would  have  been 
appointed  for  the  child  when  born,  and  the  net  income  of 
the  estate  would  have  been  devoted  to  its  nurture  and 
education,  according  to  its  condition  in  life,  as  heir  of  the 
father.  No  portion  of  the  rents  would  have  been  devoted 
to  the  support  of  his  collateral  heirs  or  kin  next  in  degree 
to  his  child.  If  he  had  continued  to  be  of  sound  mind, 
the  rents  of  his  property  could  not  have  been  sequestered 
and   devoted    by  a  receiver   to  the  payment  of  his  debts 
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without  giving  him  the  right  to  claim  personal  property 
exemptions  and  the  allotment  of  his  homestead.  The 
statute  providing  for  sending  persons  of  sufficient  means 
to  asylums  outside  of  the  State  contemplates  that  the 
guardian  shall  supply  funds  for  supporting  them  in  such 
asylums,  so  long  as  their  incomes  may  be  sufficient  for 
that  purpose,  ''over  and  beyond  maintaining  and  support- 
ing  those  persons  who  may  be  legally  dependent  on  the 
estate  of  such  insane  persons^  Code^  Sees.  2273  and 
2274. 

The  Constitution  (Art.  XL,  Sec.  10)  empowers  the  Legis- 
lature to  "  provide  that  the  indigent  deaf  mute,  blind 
insane  of  the  State  shall  be  cared  for  at  the  charge  of  the 
State."  Construing  The  Code,  Sec.  2278,  with  the  other 
sections  already  cited,  it  was  plainly  the  legislative  intent 
to  define  "  indigent  insane  ■'  so  as  to  include  all  those  who 
have  no  income  over  and  above  what  is  sufficient  to  sup- 
port and  maintain  those  who  may  be  legally  dependent  on 
the  ei»tate.  Such  is  the  construction  that  has  also  been 
placed  upon  the  law  by  those  charged  with  the  duty  of 
governing  our  charitable  institutions.  But  if  such  inter- 
pretation had  not  been  acted  upon,  there  can  be  no  doubt 
that  the  framers  of  the  Constitution,  who  provided  for  the 
establishment  and  maintenance  of  the  asylums,  intended 
that  no  such  narrow  construction  should  be  given  to  the 
word  '*  indigent "  as  would  deprive  the  family  of  one, 
stricken  with  so  terrible  a  visitation,  of  the  services  of  the 
head  of  the  household,  and  at  the  same  time  divert  to  his 
own  use  the  income  derived  from  his  property,  when  it  is 
not  more  than  sufficient  for  the  support,  according  to  their 
condition  in  life,  of  those  who  had  been  legally  dependent 
upon  liim  when  in  his  right  mind. 

It  is  a  part  of  the  history  of  the  Constitutional  Conven- 
tion of  1875  that  ordinances  were  introduced  contemplat- 
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ing  the  application  of  the  profits  of  the  estates  of  insane 
persons  to  the  payment  of  the  expenses  of  maintaining  them 
in  asylums,  without  regard  to  the  necessities  of  those 
dependent  on  them.  But,  in  consequence  of  the  preva- 
lence of  a  liberal  spirit,  those  measures  were  defeated,  and 
the  Constitution  was  allowed  to  remain  as  it  was  originally 
framed  in  1868. 

The  condition  in  life  of  Delia  J.  Hybart  must  be  deter- 
mined by  inquiring  as  to  tiie  situation  and  resources  of  her 
husband,  and  not  by  her  own  environments  or  mode  of 
living  before  marriage.  Schouler  on  Domestic  Relations, 
Sees.  61  and  413  The  husband's  obligation,  when  in  his 
right  mind,  is  to  support  her  in  a  manner  that  comports 
with  his  circumstances  in  life,  for  her  condition  is  his  con- 
dition ;  and  this  is  true,  though  ho  may  have  been  induced 
to  marry  her  by  the  fear  of  a  prosecution  for  seduction  or 
bastardy.  Schouler,  siipra^  Sec.  61.  Miss  Weeks,  how- 
ever worthy  she  may  be,  and  notwithstanding  the  fact  that 
Hybart  aided  her  voluntarily,  when  in  his  right  mind,  is 
not  one  of  those  that  he  would,  were  he  restored,  be  under 
legal  obligation  or  duty  to  support,  and  she  is  not  therefore 
dependent  on  him  within  the  meaning  of  the  law.  The 
Legislature  has  made  no  provision  for  supporting  persons 
standing  in  such  relations  to  an  insane  person  as  she 
does  out  of  their  estates,  if  indeed  it  had  the  power  to 
make  such  disposition  of  his  property.  The  law  evidently 
eontemplates  giving  a  wife  who  lives  in  the  mansion  liouse 
of  her  husband  the  right  to  remain  there  and  to  use  such 
supplies  as  have  been  provided  for  his  family,  or  a  sufficient 
quantity  of  them  to  maintain  her  and  her  family  accord- 
ing to  their  condition  in  life. 

The  superintendents  of  the  asylums  and  hospitals  for  the 
insane  in  this  State,  while  adopting  the  construction  of  the 
Constitution  which  we  have  stated,  have  not,  as  we   are 
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informed,  been  in  the  habit  of  demanding  the  payment  of 
expedBes  out  of  the  estates  of  those  nnfortiinates  who  have 
had  abundant  income  to  defray  them.  Our  attention  has 
been  called  to  no  special  provisions  of  law  under  which  it 
could  be  done.  Where  insane  men  have  families  it  is  not 
often  they  have  a  sufficient  income,  apart  from  their  own 
personal  earnings,  (which  cease  to  come,  of  course,  on  their 
committal  to  an  asylum,)  to  provide  for  those  dependent 
on  them  according  to  their  station  in  life.  The  danger  in 
the  attempt  to  legislate  upon  the  subject  is  that  while  the 
stricken  man  is  being  treated  it  may  happen  that  his  fam- 
ily is  being  starved,  and  probably  for  that  reason  the  Gen- 
eral Assembly  has  hesitated  to  take  action. 

The  high  character  of  the  gentleman  who  is  acting  as 
receiver  in  the  case  at  bar  justifies  the  conclusion  that 
the  solicitor  would  have  approved  of  the  order  appointing 
him.  The  statute  (Sec.  1673)  authorizes  the  clerk  to 
appoint  a  guardian  for  any  person  on  certificate  of  the 
Superintendent  of  the  Asylum  that  he  is  of  unsound  mind^ 
Where  no  suitable  person  will  act,  the  clerk  shall  secure 
such  estate  in  the  same  way  provided,  where  the  guardians 
of  orphans  have  been  removed.  The  Code^  Sec.  1676.  In 
such  cases  the  clerk  certifies  the  facts  to  the  solicitor,  (Sec. 
1584,)  who  institutes  an  action  on  the  bond  of  the  guard- 
ian. "  The  judge  of  the  superior  court  before  whom  the 
action  is  brought  shall  "  (says  the  statute)  "  have  power" 
to  appoint  the  receiver  (Sec.  1585),  and  it  would 
seem  to  be  contemplated,  not  that  the  solicitor  shall 
bring  an  action,  but  that  he  shall  take  some  action  in  such 
cases.  Interpreting  the  statutes  together,  it  would  seem 
that  it  was  intended  that  the  solicitor,  as  the  representa- 
tive of  the  State,  whose  office  it  is  to  look  to  the  protec- 
tion of  insane  persons  and  infants,  and  not  any  person  who 
might  by  chance  hear  of  the  circumstances,  should   be   the 
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mover.     When  a  guardian  is  removed  the  attentioD  of  the 
infants  and  those  who  are  near  to  them    is  called    sharply 
to  what  is  being  done   by   the   displacement  and   prosecu- 
tion that  follows  in  the  court.     The  Act  of  1889,  Ch.  89, 
after  pointing  out  the    manner  of  making  service  on   and 
bringing  an  insane  person  into  court,  provides  that  on   the 
trial    of    any    action    or  special  proceeding  to   which  an 
insane  person  has  been  made  a  party,  such    insane   person 
shall  Ijave  the  benefit  of  any  defense  that  might  have  been 
made  for  him  by  his  guardian  or  attorney,  whether  it   has 
been  pleaded  or  not,  and  that  the  court,  at  any  time  before 
the  action  or  proceeding  is  finally  disposed   of,  may   order 
the  bringing  in  by  proper  notice  of  one  or  more  of  the  near 
relatives  or    friends  of    such    insane  person.     Conceding 
that  this  power  is  to  be  exercised  within  the    discretion  of 
the  judge,  (  which  we  do  not  determine, )  if  there  was  ever 
a  time  when  the  family  proper  of  an  insane  person   ought 
to  be  heard,  it  would  seem  that  this    is  one.     In    view   of 
all  theM'  provisions  of  the  law  it  would  seem    that   receiv- 
ers, in  cases  like  that  before  us,  ought  to    be  appointed    by 
the  judge,  on  motion  of  the  solicitor,  cither  in  or  out    of 
term  time,  and  certainly  that  the  rule  ought  to  be,  if  there 
are  any  exceptions   to  it,  that  the  wife  and  one  or  more 
adult  children,  if  there  are  such,  or  some  near  relative  or 
friend,  should  be  brought  before  the  judge  at  Chambernf  or 
in  term  before  any  order  of  this  character  is  made.      It  is 
needless  to  say  that  a  casual  mention  of  the  matter  to   the 
wife's  father  is  not  notice  to  him. 

The  order  of  the  judge  is  reversed  and  the  case  is 
remanded,  to  the  end  that  the  wife  be  brought  in,  a 
receiver  appointed,  or  the  appointment  of  the  acting 
receiver  approved  on  motion  of  the  solicitor,  and  that  the 
court  shall  in  other  respects  proceed  in    accordance    with 

this  opinion. 

Reversed. 
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J.  A.  MORCihAN  V.  G.  A.  ROPEH. 
Action  on  Account — Judgment  on  Pleadings, 

1.  Section  248  (1)  of  The  Code  does  not  require  that  a  defendant, 

who  avers  that  he  lias  *^  no  knowledge  or  information  suffi- 
cient to  form  a  belief/^  and  therefore  denies  the  same,  shall 
set  out  the  reasons  why  he  has  not  such  information  and 
belief. 

2.  Where,  in  an  action  on  an  itemized  account,  made  a  part  of  the 

complaint,  for  fj^oods  sold  to  the  defendant,  ag^egating 
$630.90,  plaintiff  admitted  credits  to  the  amount  of  $295.43 
and  asked  judgment  for  $345.47,  and  defendant  admitted 
the  purchase  and  receipt  of  items  in  plaintiff^s  account  to 
the  amount  of  $259.48,  specifying  which  they  were,  and  as  to 
the  other  items  he  averred  that  he  had  no  knowledge  or 
information  sufficient  to  form  a  belief,  and  therefore  denied 
the  same;  Held^  (1)  that  the  form  of  the  defendant's  denial 
was  in  accordance  with  Section  243  (1)  of  The  Code^  and  put 
plaintiff  to  the  proof  of  his  account,  except  the  admitted 
items ;  (2)  that  it  was  error  to  apply  the  credits  to  the  items 
of  debt  denied  by  defendant  and  render  judgment  on  the 
pleadings  in  favor  of  the  plaintiff  for  $233.48. 

Civil  action,  tried  before  Greene^  J.^  at  April  Term, 
1896,  of  Richmond  Superior  Court,  on  a  motion  for  judg- 
uient  on  the  pleadings,  the  nature  of  which  and  the  facts 
upon  which  they  were  based,  are  fully  set  out  in  the  opin- 
ion of  Associate  Justice  Clakk.  From  a  judgment  for 
the  plaintiff  for  §233. 48,  which  the  Court  held  to  be  admit- 
ted by  the  answer,  the  defendant  appealed. 

Messrs.  John  D,  Shaw  cfe  Son^  for  plaintiff. 
Messrs.  M.  L.  John  and  Frank   McNeill^  for  defendant 
(appellant). 

Clakk,  J.:  The  plaintiff  sues  upon  an  itemized  account 
(made  a  part  of  the  complaint)  for  goods  sold  and  deliv- 
ered  to    the  defendant,    aggregating  $630.90,    admitting 
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credits  amounting  to  $295.43,  and  asking  judgment  for 
the  balance  of  $345.47,  which  it  is  averred  the  defendant 
promised  to  pay.  The  defendant,  answering,  denies  prom- 
ising to  pay  the  alleged  balance.  Readmits  the  purchase 
and  receipt  of  the  items  in  plaintiff's  account,  to  the 
amount  of  $259.48,  specifying  which  they  are;  and 
as  to  the  other  items  of  plaintiff's  account,  he  avers 
that  he  "  has  no  knowledge  or  information  sufficient 
to  form  a  belief,  and  therefore  denies  the  same."  This  is 
in  the  very  words  of  the  denial  in  such  cases  authorized 
by  The  Code^  Sec.  243  (1),  and  puts  the  plaintiff  on  proof 
of  his  account,  {Bank  v.  Charlotte^  75  N.  C,  45,)  outside  of 
the  admitted  items,  amounting  to  $259.48,  and  against 
that  amount  are  the  plaintiff's  admitted  credits  of  $295.43; 
besides,  the  defendant  pleads  additional  payments  by  him 
to  the  amount  of  $151,  which  "  are  not  entered  among  the 
credits  on  plaintiff's  statement." 

The  court  below  made  the  mistake  of  applying  the  cred- 
its, admitted  by  the  plaintiff,  to  the  items  of  debit  denied 
by  the  defendant.  Applying  the  admitted  credits  to  the 
admitted  debits',  there  was  no  balance  admitted  by  the 
defendant  for  which  judgment  could  be  entered.  The 
plaintiff  must  go  on  and  prove  his  dis'mted  items  of  account, 
and  it  will  devolve  upon  the  defendant  to  prove  his  alle- 
gations of  additional  payments,  for  not  being  pleaded  as 
a  counter-claim,  they  are  taken  as  denied.  Code^  Sec.  268: 
Clark's  Code  (2nd.  Ed.),  p.  215. 

The  (?ase  relied  upon  by  the  plaintiff  {Gas  Co.  v.  Mfg^ 
Co.y  91  N.  C,  74)  differs  from  this  in  that  there  the  com- 
plaint averred  that  a  certain  matter  was  "  within  the  per- 
sonal knowledge  of  the  defendant,"  and  the  court  held 
that  that  allegation  must  be  specifically  met  and  could 
not  be  denied  in  the  authorized  formula  that  the  defend- 
ant had  not  knowledge  or  information  sufficient  to  form  a 
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belief,  becanse,  from  the  very  nature  of  the  averment,  he 
mast  have  knowledge  or  must  be  able  to  deny  having  it. 
But  the  averment,  here,  of  a  sale  and  delivery  of  goods  ot 
the  defendant  is  not  an  averment  that  the  "  matter  ie  in 
the  personal  knowledge  of  the  defendant."  It  is  not  spe- 
cifically averred,  nor  is  it  a  necessary  implication,  for  the 
allegation  would  be  sustained  by  proof  of  a  delivery  to  his 
wife,  children,  employees  or  agents,  if  authorized  to  act  for 
him  in  the  matter,  and  of  their  action  he  might  well  have 
neither  knowledge  nor  information,  by  reason  of  the  death, 
removal  or  changed  disposition  towards  him  of  such  agents. 
Even  if  the  sale  had  been  to  him  personally,  the  items  not 
admitted  may  have  escaped  his  memory,  and  while  satis- 
fied within  himself  that  he  did  not  get  them,  he  might 
jnstly  be  averse  to  denying  their  receipt  as  a  fact,  and  be 
content  to  let  the  plaintiflf  prove  their  delivery.  The  Code^ 
Sec.  243  (1),  does  not  require  in  such  cases  that  the  defend- 
ant shall  encumber  the  pleadings  with  the  reasons  why  he 
has  not  such  knowledge  or  information,  and  it  is  sufficient 
if  he  makes  the  denial  (upon  the  responsibility  of  an  oath, 
if,  as  here,  the  complaint  is  sworn  to)  in  the  form  and 
manner  prescribed  by  the  statute.  The  judgment  below 
is  set  aside,  that  the  disputed  matters  of  fact  may  be  tried 

by  a  jury. 

Error. 
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ELIZABETH  LATIMER  v.  A.  M.  WADDELL,  Jr.,  et  al. 

Fee- Simple  Estate — Condition — Restriction  upon  Aliena- 
tion for  a  Certain  Time  Void. 

A  ooDdition  annexed  to  a  conveyance  in  fee-simple,  by  deed  or 
will,  preventing  alienation  Of  the  estate  by  the  grantee 
within  a  certain  period  of  time,  is  void. 

Controversy  without  action,  heard  before  Coble^  e/l, 
at  October  Term,  1896,  of  New  Hanover  Superior  Court, 
upon  an  agreed  Rtatemeut  of  facts,  as  follows : 

"On  the  4th  day  of  May,  1896,  the  plaintiff  execated  a 
conveyance  as  follows : 

"  This  indenture,  made  this  4th  day  of  May,  A.  D. 
1886,  between  Elizabeth  Latimer  of  the  city  of  Wilming- 
ton, County  of  New  Hanover  and  State  of  North  Carolina, 
the  party  of  the  first  part,  and  Ellen  S.  Waddell,  Alfred 
M.  Waddell,  Junior,  and  Elizabeth  S.  Waddell  and  Alfred 
M.  Waddell,  Senior,  husband  of  the  said  Ellen  S.  Waddell, 
all  of  the  city,  county  and  State  aforesaid,  the  parties  of 
the  second  part,  witnesseth  that  the  said  Elizabeth  Lati- 
mer, for  and  in  consideration  of  the  love  and  affection  which 
she  has  for  her  sister,  the  said  Ellen  S.  Waddell,  and  her 
nephew,  the  said  Alfred  M. Waddell,  Junior,  and  her  niece, 
the  said  Elizabeth  S.  Waddell,  and  for  and  in  consideratioo 
of  the  sum  of  one  dollar  to  her  in  hand  paid  by  the  said 
Alfred  M.  Waddell,  husband  of  the  said  Ellen  S.  Waddell, 
by  these  presents  does  give,  grant,  alien,  enfeoff  and  confirm 
all  that  certain  lot,  piece  or  parcel  of  land  situate,  lying 
and  being  in  said  city  of  Wilmington  and  bounded  and 
described  as  follows,  viz.:  Beginning  on  the  west  side  of 
Third  street,  between  Orange  and  Ann  streets,  at  the 
northeast  corner  of  the  lot  belonging  to  Henry  M.  Pars- 
ley, and  running   thence   westwardly  and  at  right  angles 
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to  Third  street  sixty-six  (66)  feet,  thence  southwardly 
tonrteen  (14)  feet,  thence  westwardly  and  parallel  to  Ann 
street  twenty-nine  (29)  feet,  thence  northwardly  and  paral- 
lel to  Third  street  fifty-four  (54)  feet  six  inches,  thence 
eastwardly  and  at  right  angles  to  Third  street  ninety-fiv^e 
(95)  feet  to  the  western  line  of  Third  street,  and  thence 
southwardly  along  said  western  line  of  Third  street  forty(40) 
feet  six  inches  to  the  beginning,  the  same  being  part  of  lots 
Nos.  4  and  5,  in  block  No.  127  as  designated  on  the  official 
plan  of  the  city  of  Wilmington,  and  being  the  same  which 
was  conveyed  to  the  said  Elizabeth  Latimer  by  William 
Latimer,  by  deed  dated  the  1st  day  of  April,  A.  D.  1886, 
and  registered  in  the  office  of  the  Register  of  Deeds  for 
New  Hanover  county  in  Book  "  XXX.,  "  pages  367  and 
368,  unto  the  said  Ellen  S.  Waddell,  to  her  sole  and  sepa- 
rate use,  for  and  during  the  term  of  her  natural  life,  and 
if  the  said  Alfred  M.  Waddell,  husband  of  the  said  Ellen 
S.  Waddell,  shall  survive  his  said  wife,  then  at  her  death 
onto  the  said  Alfred  M. Waddell,  for  and  during  the  term  of 
his  natural  life,  and  at  the  death  of  the  survivor,  whether 
it  be  the  said  Ellen  S.  Waddell  or  the  said  Alfred  M.  Wad- 
dell, then  unto  the  said  Alfred  M,  Waddell,  Junior,  and  ' 
the  said  ElizabeJJL. S.  Waddell,  his  sister,  to  them,  their  / 
heirs  and  assigns  respectively  forever.  Provided,  however, 
and  it  is  hereby  made  a  condition  of  the  estate  of  the  said 
Alfied  M.  Waddell,  Junior,  and  the  said  Elizabeth  S.  | 
Waddell,  that  neither  they  nor  either  of  them  shall  alien, 
sell,  release  or  dispose  of  his  or  her  interest  or  estate  in 
the  premises  herein  conveyed,  during  the  lifetime  of  the 
said  Ellen  S.  Waddell  or  within  five  (5)  years  from  her 
death,  thence  next  ensuing.  And  if  the  said  Alfred  M. 
Waddell,  Junior,  or  the  said  Elizabeth  S.  Waddell  shall  so 
alien,  sell,  release  or  dispose  of  his  or  her  estate  or  interest 
in  the  said  premises,  then   the  said   estate  and  interest  of 
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him  or  her  so  aliening,  selling,  releasing  or  disposing  of 
the  same  shall  become  forfeited,  and  shall  cease  and  deter- 
mine, and  the  said  Elizabeth  Latimer  and  her  heirs  shall 
have  full  right  and  privilege  and  shall  be  empowered  to 
enter  npon  the  said  estate  and  interest  so  forfeited  and  hold 
the  same  free  and  discharged  of  the  obligations  of  this  con- 
veyance. And  it  is  further  provided  that,  in  the  event  that 
there  shall  be  no  such  forfeiture  as  I's  above  described,  and 
to  the  extent  that  there  shall  be  none  such,  it  is  moreover 
herein  covenanted  and  is  made  a  condition  of  this  convey- 
ance that  if  either  the  said  Alfred  M.  Waddell,  Junior,  or 
)  Elizabeth  S.  Waddell  shall  die  intestate  and  without  leav- 
ing  any  heirs  of  her  or  his  body  living  at  her  or  his  death, 
that  in  that  event  the  interest  of  the  party  so  dying  eliall 
vest  in  the  survivor  and  his  or  her  heirs.  And  if  both  the 
said  Alfred  M.  Waddell,  Junior,  and  Elizabeth  S.  Wad- 
dell shall  die  intestate  and  without  having  aliened  their 
said  interest  after  the  right  to  do  so  shall  have  accrued  to 
them,  and  shall  have  no  heirs  of  his  or  her  body  living  at 
their  death,  then  and  in  that  event  all  the  estate,  right  and 
interest  of  the  said  parties  shall  revert  to  and  become  vested 
I  in  the  said  Elizabeth  Latimer  and  her  heirs  forever.  But, 
subject  to  the  restriction  in  the  foregoing  proviso  men- 
tioned, the  said  Alfred  M.  Waddell,  Junior,  and  Elizabeth 
8.  Waddell,  or  either  of  them  shall  have  full  and  absolute 
power  to  dispose,  by  deed,  will  or  otherwise,  of  his  or  her 
estate  in  the  premises  herein  conveyed.  To  have  and 
hold  all  and  singular  the  above-granted  premises  unto  the 
said  Ellen  S.  Waddell  for  her  sole  and  separate  use  for  and 
during  the  term  of  her  life,  and  at  her  death, jiin to  her  hus- 
band, the  said  Alfred  M.  Waddell,  Senior,  if  he  shall  sur- 
vive her,  for  the  term  of  his  life,  and  at  the  death  of  the 
survivor  of  the  said  Ellen  S.  Waddell  and  Alfred  M.  Wad- 
dell, Senior,  then  unto  the  said  Alfred  M. Waddell,  Junior, 
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and  the  said  Elizabeth  S.  Waddell  and  their  heirs  and 
assigns  forever,  only  subject  to  the  conditions  in  the  fore- 
going provisos  set  forth  and  described  ;  together  with  all 
and  singular  the  tenements,  hereditaments  and  appur- 
tenances thereunto  belonging  or  in  any  wise  appertaining, 
together  with  the  rents,  issues  and  profits  thereof. 

"  In  witness  whereof  the  said  party  of  the  first  part  hath 
hereunto  set  her  hand  and  seal  tlie  day  and  year  first  herein 
above  written. 

"ELIZABETH  LATIMER,  seal." 

On  the  6th  day  of  August,  1892,  all  of  the  grantees  of 
said  deed  of  conveyance,  without  the  consent  of  theplaint- 
ifi^,  mortgaged  the  premises  to  the  Mechanics'  Home  Asso- 
ciation to  raise  money  to  be  applied  (and  it  was  applied) 
to  the  betterment  of  the  premises. 

On  the  26th  day  of  October,  1895,  Ellen  S.  Waddell,  the 
grantee  of  the  life  estate,  died,  and  it  is  admitted,  for  the 
purposes  of  this  controversy,  that  the  life  estate  of  her 
husband  has  also  expired.  On  or  about  January  8, 
1896,  the  defendants,  without  tlie  consent  of  the  plaintiff, 
and  in  continuation  and  renewal  of  the  above-mentioned  \ 
mortgage,  mortgaged  the  premises  to  the  Mechanics'  Home  ■ 
Association,  and  said  mortgage  remains  unpaid,  and  the 
property  has  been  advertised  for  sale  under  foreclosure. 
The  defendants  are  in  possession  of  said  premises  and 
withhold  the  same  from  the  plaintiff*. 

On  this  state  of  facts  the  plaintiff*  contends  : 

1st.  That  the  condition  on  which  the  estate  was  con- 
veyed has  been  broken,  and  the  estate  granted  is  void,  and 
the  fee-simple  estate  is  now  in  her  by  virtue  of  the  rever- 
sionary interest  in  her,  provided  for  in  the  deed,  and  she  is 
entitled  to  the  immediate  possession  of  the  premises. 

The  defendant  contends : 
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let.  That  the  restriction  or  limitation  placed  upon  the 
right  to  alien  the  property  by  the  terms  of  the  deed  is  a 
restraint  upon  alienation  repugnant  to  the  estate  granted, 
and  is  void. 

2d.  That  the  grantees,  Alfred  M.  Waddell,  Jr.,  and 
Elizabeth  S.  Waddell,  having  conveyed  the  property  by 
mortgage,  and  thereby  conveyed  the  whole  estate,  the  con- 
tingent interest  of  the  plaintiff  has  been  cut  off,  and  the 
mortgagee  takes  the  whole  estate,  subject  to  the  terms  of 
the  mortgage. 

His  Honor  rendered  judgment  as  follows: 

"  The  above  entitled  cause,  coming  on  to  be  heard  upon 
the  statement  of  the  case  agreed,  and  being  heard,  and  the 
court  holding  that  the  restriction  or  limitation  placed 
upon  the  right  to  alien  the  property  by  the  terms  of  the 
deed*,  a  copy  of  which  is  attached  to  the  case  agreed,  is  a 
restraint  upon  alienation  repugnant  to  the  estate  granted, 
and  void  ;  and  that  the  grantees,  Alfred  M.  Waddell,  Jr., 
and  Elizabeth  S.  Waddell,  having  aliened  the  property  by 
mortgage  and  thereby  conveyed  the  whole  estate,  the  con- 
tingent interest  of  the  plaintiff  has  been  cut  off,  and  that 
the  mortgagee  takes  the  whole  estate,  subject  to  the  terms 
of  the  mortgage.  It  is  therefore  considered  and  adjudged 
that  the  plaintiff  do  not  recover,  and  that  the  defendants 
go  without  day  and  recover  of  the  plaintiff  their  costs,  to 
be  taxed  by  the  clerk."" 

From  this  judgment  plaintiff  appealed. 

Mr.  T,  IT.  AS'^ran^^,  for  plaintiff  (appellant). 
Mr,  George  Rountree^  for  defendants. 

Montgomery,  J.  :  The  question  in  this  case  is,  Can  an 
estate  in  fee-simple  be  limited  by  a  condition  preventing 
alienation  on  the  part  of  the  grantee  for  the  certain  time 
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of  five  years  ?  No  such  limitation  was  recognized  by  or 
known  to  the  common  law.  There  cannot  be  a  co-exist- 
ence of  a  fee-simple  estate  and  a  total  restriction  upon  its 
alienation  during  any  period  of  time,  however  short  it  may 
be.  One  person  cannot  own  the  fee  and  another  person 
the  right  of  alienation.  It  is  written  in  Littleton  (Section 
360),  "Also,  if  a  feoffment  be  made  on  this  condition,  that 
the  feoffee  shall  not  alien  the  land  to  any,  this  condition 
is  void  ;  because  when  a  man  is  enfeoffed  of  lands  or  tene- 
ments he  haih  the  power  to  alien  them  to  any  person  by 
law."  Coke,  in  commenting  on  that  section,  confirms  it, 
and  adds  to  the  principle  releases,  confirmations  and  all 
other  conveyances  in  which  a  fee-simple  estate  is  passed, 
and  also  devises.  Mr.  Cruise  (Cruise's  Digest,  Title  13, 
Ch.  1,  Sec.  22)  says,  *'  A  condition  annexed  to  the  crea- 
tion of  an  estate  in  fee-simple  that  the  tenant  shall  not 
alien  is  void,  being  repugnant  to  the  nature  of  the  estate, 
a  power  of  alienation  being  an  incident  inseparably 
annexed  to  an  estate  in  fee-simple."  There  is  not  the 
slightest  modification  of  this  principle  to  be  found  in  any 
of  the  books  of  the  early  English  common  law  writers 
except  in  Littleton,  Sec.  361,  and  Coke's  Commentary  on 
that  section,  and  in  Shcppard's  Touchstone,  at  page  121>. 
And  the  modification  suggested  by  those  writers  does  not 
permit  a  restraint  upon  alienation /br  a  certain  time,  but 
only  that  it  may  be  restrained  in  reference  to  a  certain 
person  or  persons.  The  text  of  Littleton  is  as  follows  : 
"But,  if  the  condition  be  such  that  the  feoffee  shall  not 
alien  to  such  a  one,  naming  his  name,  or  to  any  of  his 
heirs,  or  of  the  issues,  if  such  a  one,  or  the  liko,  which 
conditions  do  not  take  Eway  all  power  of  alienation  from 
the  feoffee,  then  such  condition  is  good.  Coke,  in  com- 
menting upon  this  section,  adds  to  it,  "  And  in  this  case  if 
the  feoffee  infeoff  L  N.  of  entent  and  purpose  that  he  shall 


1 


376  IN  THE   SUPREME  COURT.  [119 


Latimbr  V,  Waddbll. 


infeoff  I.  S.,  some  bold  that  this  is  a  breach  of  the  condi- 
tiou."  In  the  Touchstone  the  modification  is  in  these 
words,  "  If  a  feoffment  or  other  conveyance  (by  deed  or 
will)  be  made  of  land,  or  a  grant  or  rent  in  fee-simple,  by 
deed  or  will,  upon  condition  that  the  feoffee  or  grantee 
shall  not  alien  to  certain  persons,  (or  shall  alien  to  a  par- 
ticular person.  Lit.,  Sec.  361,)  as  to  J.  S.  or  to  J.  S.  and 
W.  S.,  this  is  a  good  condition."  This  modification  has 
been  extended  by  recent  writers  on  the  law  of  real  estate. 
For  example,  it  is  said  in  2  Washburn,  page  448,  "  There 
may  bo  valid  conditions  restricting  the  free  conveyance  of 
an  estate  even  in  fee,  as  where  the  grantee  is  not  to  con- 
vey it  before  a  certain  time^  or  is  not  to  convey  to  certain 
persons  named."  The  authorities  in  the  note  to  that  sec- 
tion, cited  to  sustain  the  author  in  the  statement  that  the 
alienation  for  a  certain  time  may  be  restrained,  do  not 
bear  him  out.  He  refers  to  Atwater  v.  Atwater^  18  Beav., 
330,  and  to  Tudor's  Cases,  794,  and  to  Coke  on  Littleton, 
223a,  and  to  Anderson  v.  Cary^  36  Ohio  State,  506.  In 
all  of  these  references,  except  the  last  one,  the  restrictions 
upon  alienation  were  confined  to  certain  individuals^  and 
not  in  restraint  of  alienation  for  a  certain  time.  In  the 
last  reference,  that  of  A7ider8on  v.  Cary^  the  point  raised 
was  upon  the  right  to  prevent  alienation  for  a  certain 
time,  and  the  decision  of  the  court  was  against  the  posi- 
tion of  the  author.  The  language  of  the  will,  which  gave 
rise  to  the  suit  in  the  last-named  case,  was  as  fol- 
lows :  "  1  give  and  bequeath  the  farm  on  which  I 
now  live  .  .  .  to  my  two  sons,  Thomas  and  Lin- 
coln, upon  the  following  conditions:  1.  I  direct  that 
they,  the  said  sons,  shall  not  he  allowed  to  sell  and  dis- 
pose of  said  farm  until  the  expiration  of  ten  years  from 
the  time  my  son  Charles  Lincoln  arrives  at  full  age,  except 
to  one   another;    nor  shall  either  of  my   said   sons   have 


N.  C]  SEPTEMBER  TERM,  1896.  377 


Latimbr  v.  Waddbll. 


authority  to  mortgage  or  encumber  said  farm  in  any  man- 
ner whatsoever,  except  in  the  sale  to  one  another,  as  afore- 
said."     And   the   court   held   the   condition   to   be  void. 
Authorities  in  the  courts  of  the   States  of  the  Union   on 
this  question  can  be  found  on  both  sides,  but  if  we  had  to 
decide  the  question  upon  them  we  would  give  our  prefer- 
ence to  those  which  declare  void  such  conditions.     But  we 
are  not  left  to  decide  between  these  conflicting  decisions. 
We  think  that  the  principle  has  been  settled  by  the.  adju- 
dications of  our  owu  Court.       In   the  ease  of    Twitty  v. 
Camp^  Phil.  Eq.,  61,  the  question  before  the   Court  was 
upon  a  non-alienation  clause  in  a  will,  which  undertook  to 
prevent    the    alienation   by   devisees    in    fee   before    they 
arrived  at  thirty-five  years  of  age.      And   the   Court  held 
that  the  condition  was  contrary  to  the  nature  of  the  estate, 
and  on  that  account  void,  and  that  the  devisees  had   the 
full  power  to  dispose  of  the  property  without  incurring  a 
forfeiture.     The  Court,  referring  to  the  case  of  Pardue  v. 
Givens^  1  Jones  £q.,  306,  in  which  was  involved  the  attempt 
to  prevent  the  alienation  of  a  fee-simple  estate  during  the 
lives  of  the  devisees,  and  which  condition  was  held   void, 
said :     "  The  present   case   differs  from   that    {Pardue  v. 
Givens)  only  in   the  circumstance  that  here   the    restric- 
tion is  confined  to  a  disposition  of  the  land  under  the  age 
of  thirty-five  years.      But  this,  we  think,  makes  no  diflfor- 
ence.      If  the  testator  had  tiie  power  to  impose  such  a  con- 
dition fur  thirty-five  years,  he  might  have   imposed  it  for 
fifty,  seventy  or  one  hundred  years,  for  we  are  not  aware 
of  any  particular  age  up  to  which  the  restriction  would  be 
good,    and   beyond  which  it   would   be   bad.       Coke    and 
Blackstone  and  other  elementary  writers  lay  down  the  rule 
generally  that   a  condition  of  non-alienation    annexed  to 
the  conveyance  inte?*  vivos,  or  to  a  devise  of  a  fee,  is  void 
because  it   is  inconsistent  with    the  full    and   free   enjoy- 
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raent  which  the  ownership  of   such  an   estate   implies." 
The  same  principle  was  decided  and  approved  in  the  late 
cases  of  Hardy  v.  Galloway,  111  N.  C,  519,  and   Pritch- 
ard  V.  Bailey,  113  N.  C,  521.     The  counsel  of  the  plaintiff 
in  his  argument  here  referred  us  to  the  case  of  Munroe  v. 
Hall,  97  N.  C,  206,  not  as  being   directly  in  point,  but  as 
an    indirect   authority.       In  that  case  the  testator,  in  hiu 
will,  attempted   the   absolute  restriction  of  all  alienation. 
Of  course,  the  Court  held  that  that  was  void.     The  judge 
who  delivered   the  opinion   of  the  Court  went  on  to  say: 
"  The  rule,  however,  is  not  so  comprehensive  in  its  opera- 
tion as  to  prevent  all   conditions  and    restraints  upon   the 
power  of  alienation.     Such  as  are  limited  and  reasonable 
in  their  application  as  to  the  time  they  must  operate    are 
valid   and   will  be  upheld."     The  learned  jndge  cited   as 
authority  for  this  position  1  Washburn  on  Real   Property, 
67,  69,  and  4  Kent  Com.     We  have  already  referred  to  the 
unauthorized   addition,  as  we  think,  of  Washburn   to    the 
modification  of  the  general  principle,  which   modification 
allows  restrictions  of  alienation  in  the  convevance  of  fee- 
simple  estates,  as  laid  down   by  Littleton   and   Coke,  and 
Sheppard   in    the  Touchstone,   to  be  good   when    limited 
to  a  certain  person  or  persons  only.     Upon   a  full  exami- 
nation   of  tiie   learning  on    this    subject  in   Kent's   Com- 
mentaries, it     will     be    seen   that  the   illustrious   author 
does     not    agree    even     with     Littleton     in     his     modifi- 
cation    of    the    general    principle    which     prevents     all 
restraint    upon    the    right    of  alienation     in     fee    simple 
estates.     He   adopts  the   rule    without    any  modification. 
In  Volume  4,  page  126,  of  his  Commentaries,  he  says  :  "A 
condition   annexed  to  a  conveyance  in   fee,   or  by   devise, 
that  the  purchaser  or  devisee  sho>ild  not  alien,  is  unlawful 

and  void If,  however,  a  restraint  upon  alienation  be 

confined  to  an  individual  named,  to  whom  the  grant  is  not 
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to  be  made,  it  ib  said  by  very  high  authority  (Littleton, 
Section  361)  to  be  a  valid  condition.  But  this  case  falls 
within  the  general  principle,  and  it  may  be  very  question- 
able whether  such  a  condition  would  be  good  at  this  day. '^ 
This  author  further  says,  at  page  5,  Volume  4 :  "  It  (a  fee- 
simple)  is  an  estate  of  perpetuity  and  confers  an  unlim- 
ited power  of  alienation,  and  no  person  is  capable  of  hav- 
ing a  greater  estate  or  interest  in  land.  Every  restraint 
upon  alienation  is  inconsistent  with  the  nature  of  a  fee 
giinple,  and  if  a  partial  restraint  be  annexed  to  a  fee  as  a 
condition  not  to  alien  for  a  limited  time,  or  not  to  a  par- 
ticular person,  it  ceases  to  be  a  fee-simple  and  becomes  a 
fee  subject  to  a  condition." 

Under  the  common  law  and  the  decisions  of  our  own 
Court  we  find  the  question  presented  in  this  case  free  from 
doubt,  and  we  are  of  the  opinion  that  the  condition  which 
undertook  to  restrain  the  tenants  in  fee,  Alfred  M.  Wad- 
dell, Jr.,  and  Elizabeth  S.  Waddell,  from  aliening  the 
property  conveyed  in  the  deed  for  five  years  from  the 
death  of  the  life  tenant  is  vo  d,  and  that  they  under  the 
deed  had,  afte^the  death  of  the  life  tenant,  the  full  power 
of  selling  or  otherwise  disposing  of  the  property  without 
the  danger  of  incurring  a  forfeiture  for  so  doing. 

Affirmed. 


880  IN  THE   SUPREME  COURT.  [119 


Shields  v.  Life  Insurance  Company. 


H.  B.  SHIELDS,  Administrator  of  BRAXTON  SHIELDS  v. 
UNION  CENTRAL  LIFE  INSURANCE  COMPANY. 

Administration — Appointment  of  Administrator  of  Hesi- 
dent  of  Another  State  Having  Property  in  This  State — 
Right  to  Sue  Foreign  Insurance  Company. 

1.  The  grant  of  letters  of  administration  on  the  estate  of  a 
decedent  who,  at  his  death,  was  domiciled  and  had  assets 
in  another  State,  is  valid  if  it  be  shown  that  he  owned  prop- 
erty then  in  this  State,  no  matter  how  or  when  it  was  broa^ht 
into  the  jurisdiction  of  the  court  granting  such  letters. 

H.  An  administrator  having  in  his  possession  a  policy  issued  on  the 
life  of  his  intestate,  has  a  right  to  bring  an  action  to 
recover  the  amount  thereof,  although  an  administrator  has 
also  been  appointed  in  the  State  of  the  decedent^s  domicile. 

S,  A  corporation  of  a  foreign  State  is  permitted  to  do  business 
outside  of  the  State  in  which  it  was  chartered  as  a  matter 
of  comity,  but  always  with  the  proviso  that  it  is  subject  to 
the  law  of  the  State  where  it  does  business  and  has  no  gri'eater 
privileges  than  domestic  corporations  under  its  statutes,  and 
a  provision  in  the  charter  of  a  life  insurance  company  that 
it  shall  be  sued  only  in  the  State  where  it  was  chartered  and 
organized  is  no  defense  to  an  action  by  an  administrator 
of  a  decedent  in  another  State. 

4.  Sections  194  and  195  of  T?ie  Code  confer  jurisdiction  against  all 
corporations  doing  business  in  this  State. 

Civil  action,  tried  at  August  Term,  1896,  of  Moorb 
Su\)er\or  Courts  before  Starbucky  J,  The  decedent,  Brax- 
ton Shields,  was  domiciled  at  the  time  of  his  death  in  the 
State  of  Alabama,  where,  according  to  the  finding  of  the 
jury,  he  left  sufficient  assets,  outside  of  the  policy  of  insur- 
ance sued  on  in  this  action,  to  discharge  his  indebtedness 
due  there.  His  body  was  brought  to  North  Carolina  and 
interred  in  Moore  county,  where  he  left  assets,  and  where 
there  were  creditors  of  his  estate,  one  debt  due  said  estate 
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being  a  part  of  the  burial  expenses,  and  where  his  only 
heirs-at-law  (his  brother  Thomas  Shields  and  Lydia  Fry, 
wife  of  James  Fry)  reside.  The  decedent  was  at  the  time 
of  his  death  engaged,  under  the  firm  name  of  Shields  & 
Co.,  in  the  business  of  selling  drugs  in  Selma  in  the  State 
of  Alabama  with  Clement  Ritter,  who  is  the  sole  surviv- 
ing partner,  and  has,  under  the  laws  of  the  State  of  Ala- 
bama, the  exclusive  right  to  wind  up  the  affairs  of  said 
partnership  and  settle  its  indebtedness.  The  intestate, 
outside  of  the  obligations  of  the  said  partnership,  owed  in 
Alabama  at  the  time  of  his  death  to  L.  A.  Moore  $75, 
evidenced  by  note  dated  March  26, 1894,  and  his  estate 
incurred  liability  there,  after  his  death,  to  J.  Brislin  for  a 
casket  $70,  and  to  Clement  Ritter  individually  $139.60 
for  expenses  of  attention  to  and  removal  of  the  body  of  the 
deceased  to  North  Carolina  for  burial.  J.  Brislin,  who 
held  the  claim  for  $70,  was  duly  appointed  and  qualified 
as  administrator  in  Alabama.  Subsequently  the  plaintiff 
H.  13.  Shields  was  appointed  administrator  by  the  clerk  of 
the  superior  court  of  Moore  county,  and  was  duly  quali- 
fied. In  order  to  facilitate  the  settlement  of  the  estate, 
the  adnninistrator  Shields  and  the  heirs-at-law  and  distrib- 
utees, Thomas  Shields  and  Lydia  Fry,  together  with  her 
husband,  entered  into  an  agreement  with  the  surviving 
partner,  Clement  Ritter  of  Selma,  Alabama.  They  sold  and 
assigned  to  him  all  of  the  right,  title  and  interest  of  Brax- 
ton Shields  in  the  property  and  efl^ects  of  the  firm  of  Shields 
&  Co.,  and  authorized  him  (Ritter)  to  pay  $70  due  Brislin, 
and  to  reimbursehimself  for  expenses  incurred  in  bringing 
the  hody  to  Moore  county  for  burial.  Ritter  executed  a  bond 
to  idemnify  Shields  as  administrator  against  any  indebt- 
edness of  Braxton  Shields  as  a  member  of  the  firm  of 
Shields  &  Co.  and  all  individual  indebtedness  of  Brax- 
ton    Shields.     H.  B.  Shields  signed  an  agreement  to  repay 
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Ritter  his  own  advanceinents  for  expenses  after  the  death 
of  the  intestate,  and  to  hold  him  harmless  on  account  of 
his  promise  to  pay  Brislin  $70  for  the  casket,  provided 
the  insurance  policy  sued  on  should  be  paid  to  him,  or 
other  funds  received  by  him,  sufficient  to  settle  the  indebt- 
edness. Brislin  assented  to  the  agreement  entered  into 
with  Ritter,  and  Ritter,  who  had  possession  of  the  policy, 
turned  it  over  to  Shields  as  administrator. 

The  issues  and  findings  were  as  follows  : 

*'  1.  Did  the  plaintiff's  intestate  die  intestate  in  the  city 
of  Selma,  in  the  State  of  Alabama  ?     Answer,  ^  Yes.^ 

'^  2.  At  the  time  of  his  death  was  th»  plaintiff's  intes- 
tate due  his  creditors  for  debts  contracted  in  the  State  of 
Alabama  ?     Answer,  *  Yes.' 

^'  3.  Have  letters  of  administration  been  granted  on  the 
estate  of  plaintiff's  intestate  in  the  State  of  Alabama,  and 
if  so,  when  ?     Answer,  *  Yes,  on  October  28,  1895.' 

^'  4.  Has  the  administrator  of  said  intestate  in  the  State 
of  Alabama  made  a  demand  on  the  defendant  company  for 
the  amount  alleged  to  be  due  on  the  policy  of  insurance 
set  out  in  the  complaint  ?     Answer,  ^  No.' 

^*  5.  Did  the  plaintiff  enter  into  the  contract  and  agree- 
ment with  Clement  Ritter,  and  said  Ritter  have  executed 
and  delivered  the  indemnifying  bond,  as  alleged  in  the 
complaint  of  plaintiff?     Answer,  *  Yes.' 

''  6.  Did  Judson  Brislin  agree  in  February,  1895,  to 
the  arrangement  and  contract  made  by  the  plaintiff  with 
Clement  Ritter  as  alleged  in  the  complaint  ?  Answer, 
'  Yes.' 

^'  7.  Was  a  part  of  the  burial  expenses  of  Braxton 
Shields  contracted  in  the  County  of  Moore,  State  of  North 
Carolina  ?     Answer,  '  Yes.' 


J 
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*'  8.  At  the  time  of  his  death  was  the  domicile  of  the 
plaintifiTs  intestate,  Braxton  Shields,  in  the  State  of  Ala- 
bama?     Answer,  *  Yes/ 

'^9.  Is  there  sufficient  assets  in  the  State  of  Alabama 
belonging  to  the  estate  of  Braxton  Shields  to  folly  pay  off 
and  discharge  the  indebtedness  due  from  said  estate  in 
the  State  of  Alabama,  outside  of  the  policy  of  insurance 
8ued  on  i     Answer,  '  Yes.'  " 

The  defendant  admitted  issuing  the  policy,  the  death  of 
the  insured,  and  its  liability  to  the  rightful  representa- 
tive of  the  deceased,  but  (among  other  defenses)  averred  : 

"  I.  That  it  is  denied  that  H.  B.  Shields  is  the  duly 
appointed  administrator  of  the  estate  of  Braxton  Shields, 
for  the  reason  that  the  clerk  of  the  superior  court  of 
Moore  county  did  not  have  jurisdiction  to  appoint  the 
plaintiff  such  administrator,  said  appointment  having  been 
made  on  the  ground  that  the  plaintiff's  intestate  was  a  res- 
ident of  the  State  of  North  Carolina  at  the  date  of  his 
death;  whereas,  in  fact,  at  the  date,  of  his  death  he  was  a 
resident  of  the  State  of  Alabama. 

^^  II.  That,  at  the  date  of  his  death,  said  Braxton  Shields 
was  a  resident  of  the  State  of  Alabama,  was  engaged  in 
business  in  said  State,  and  was  largely  indebted  to  various 
residents  thereof.  The  defendant  further  states  that  it  is 
ready  and  willing  to  pay  said  policy  to  any  administrator 
who  shall  properly  and  legally  be  appointed,  at  the  place 
of  said  Braxton  Shields'  domicile,  but  it  denies  the  right 
of  the  plaintiff  herein  to  compel  the  payment  of  said  pol- 
icy in  the  State  of  North  Carolina." 

As  an  amendment  to  its  answer  the  defendant  said  : 

"  I.  That,  since  the  filing  of  its  answer  herein,  letters  of 
admiTjietration  have  been  granted  upon  the  estate  of  Brax- 
ton Shields  to  Judson  Brislin,  by  P.  6.  Wood,  Probate 
Judge  of  Dallas  county  in  the  State  of  Alabama,  of  which 
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said  connty  and  State  the  said  Braxton  Shields  was  a  res- 
ident at  the  time  of  his  death  and  in  which  he  died.  That 
said  administrator  has  demanded  of  the  said  defendant 
company  the  amount  due  the  estate  of  said  Braxton 
Shields  by  reason  of  his  death  and  the  policy  of  insurance 
in  this  action  declared  on. 

'^  II.  That  the  defendant  is  advised  and  believes  that 
the  policy  of  insurance  herein  declared  on  is  properly  and 
legally  payable  (if  at  all)  to  the  administrator  of  the  estate 
of  said  Braxton  Shields  in  the  County  of  Dallas  in  the  State 
of  Alabama,  where  the  said  deceased  had  his  residence, 
owed  debts  and  died  ;  and  that  the  plaintiff  is  not  entitled 
to  recover  in  this  action  for  the  reasons  aforesaid." 

The  judgment  rendered  was  as  follows  : 

'*  It  being  admitted  by  the  plaintiff  that  defendant  com- 
pany is  a  non-resident  corporation,  and  a  resident  of  the 
State  of  Ohio,  and  having  a  branch  office  in  the  State  of 
North  Carolina,  it  is  adjudged  that  the  plaintiff  recover  and 
take  nothing  by  his  suit,  and  that  defendant  recover  from 
plaintiff  and  his  surety  the  costs  of  action." 

The  plaintiff  moved  for  judgment  on  the  pleadings, 
findings  of  the  jury  and  admissions.  The  court  denied 
the  motion  for  reasons  set  forth  in  the  judgment,  and  the 
plaintiff  appealed. 

Messrs .  Douglass  <&  Spence^  for  appellant. 
Messrs,  Black  c6  Adamsy  for  appellee. 

AvKRY,  J. :  The  grant  of  letters  testamentary  to  H.  B. 
Shields  on  the  estate  of  Braxton  Shields,  upon  proof  that 
he  owned  property  then  in  this  State,  no  matter  when  or 
how  such  chattels  were  brought  within  his  jurisdiction, 
was  valid,  although  it  appeared  that  the  decedent  at  the 
time  of  his  death  was  a  resident  of  the  State  of  Alabama, 
and  left  assets  there  also.  Hyman  v.  GaskinSy  5  Ired., 
267,  Code,  Sec.  1374  (3).     Being  in  under  a  valid  appoint- 
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ment,  and  having  in  his  hands  the  policy  sued  on,  the  law 
did  not  allow  the  debtor  to  contest  his  right  to  collect  on 
behalf  of  the  administrator  in  Alabama.     Whether  Brislin, 
as  the  administrator  appointed    in    the  jurisdiction   where 
his  domicile   was  at  the  time  of  death,  could  in  a  pioper 
proceeding  recover  the  policy,  as  an  evidence  of  debt  due 
the  estate  or   the   proceeds  when   collected,  is  a  question 
that  does  not  arise.     The  acts  of  an   administrator  who  is 
not  entitled  to  the  appointment  are  not  invalid.     He  is 
clothed  with  all  the  power  of  a   properly   constituted  per- 
sonal representative,  and,  though  one   who  has  the  better 
right  may  insist  upon  his  removal,  he  cannot  impeach  his 
acts  while   in  office.     In  so  far  as  he  who  has  been  ousted 
has  administered  the  estate  his  acts,  like  those  of  a  de  facto 
officer,  are   as    valid  and  binding   as  if  he  had  been   the 
incumbent  de   jure.     Oarrison  v.    Cox^  95    N.  C,  353  ; 
Springer  v.  Skavender,  116  N.  C,  12;  Lyle  v.   Siler^  103 
N.  C,  261  ;  London  v.  Railroad^  88  N.  C,  584.     Having 
been  appointed  by  a  court  having  jurisdiction,  and   being 
bound  to  administer  all  assets  that  come  into  his  hands  or 
the   bands     of  any   other    person    for  him,    the  plaintiif, 
with    the    policy    in    his   possession,    has      the     right     to 
demand  pavment  and  the  authority  to  have  his  demand,  if 
resisted,    enforced   through    the    courts.     Indeed,  the  law 
devolved  upon  him  the  duty   of  collecting    it.      Williams 
V.   Williams^  79  N.  C,  417.     The  payment  of  the  money  in 
satisfaction  of  a  judgment  in  this  action  could  not  be  here- 
after drawn  in  question  by  Brislin,  as  administrator  of  the 
jurisdiction  where  he  resided,  leaving  out  of  view  all   of 
the  agreements  between  the  heirs-at-law  and   distributees 
and  the  two  administrators.     London  v.  Railroad^  atipra. 
Whether   Brislin     in    his    representative    capacity    could 
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recover,  or  whether  the  Alabama  creditors  could  recover, 

against  the  plaintiff,  is  a  question  which  in  no  way  affects 

the  rights  of  the  defendant. 

It  is  needless,  for  the  reasons  given,  to  discuss  or   pass 

upon  the  effect  of  Brislin's  execution  of  the  agreement 
operating  as  an  assignment.  It  is  sufficient  for  the  main- 
tenance of  this  suit  that  the  plaintiff  is  lawful  administra- 
tor, and  has  in  his  hands  an  wnpsiid  chose  in  action  which 
the  defendant  owes  to  the  decedent's  estate. 

The  judge  who  tried  the  case  below  seems  to  have 
rendered  judgment  for  the  defendant  upon  a  demurrer  ore 
tenus  to  the  jurisdiction  on  the  ground  that  an  action  could 
only  be  brought  against  the  defendant  company,  under  the 
provisions  of  its  charter,  in  the  State  of  Ohio.  It  is  famil- 
iar learning  that  a  corporation  is  permitted  to  do  business 
outside  of  the  State  where  it  is  created,  as  a  matter  of 
comity,  but  always  with  the  proviso  that  it  is  subject  tx) 
the  laws  of  the  forum  and  has  no  greater  privileges  than 
domestic  corporations  under  its  statutes.  Barcello  v.  Hap- 
goody  118  N.  C,  712,  at  p.  728.  The  defendant  has  been 
brought  into  court  and  has  answered  on  the  merits.  The 
CV>6?^,  Sections  194  and  195,confers  jurisdiction  against  all 
foreign  corporations  doing  business  in  the  State,  and  pro- 
vides for  removal  to  the  proper  county,  when  that  named  in 
the  summons  and  complaint  is  not  the  proper  one.  McMinn 
V.  Hamilton,  77  i^.  C,  300. 

The  court  below  erred  in  refusing  the  plaintiff^s  motion 
for  judgment,  and  the  ruling  below  is  reversed.  The  ewe 
must  be  remanded,  to  the  end  that  judgment  may  be 
entered  for  the  plaintiff  in  accordance   with    the  verdict. 

Reversed. 
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8.  8.  TURNER  v.  GOLDSBORO  LUMBER  COMPANY. 

Personal  Injury — Action  for  Damages — Master  and  Serv- 
ant—  Vice- Principal — Dangerous  Occupation —  Warn- 
ing— Duty  of  Employer — Degree  of  Care — Evidence. 

1.  The  test  of  the  question  whether  one  in  charge  of  other  serv- 
ants is  to  be  regarded  as  a  fellow-servant  or  vice-principal 
is  whether  those  who  act  under  his  orders  have  just  reason 
for  believing  that  neglect  or  disobedience  of  orders  will  be 
followed  by  dismissal. 

%.  Where,  in  the  trial  of  an  action  for  damages  sustained  by  the 
plaintiif  as  an  employee  of  the  defendant,  it  appeared  that 
plaintiff  was  an  inexperienced  workman,  employed  to  take 
boards  from  defendant's  planing  machine ;  that  certain 
knives  of  the  machine  were  dangerous  to  an  inexperienced 
person,  but  were  usually  guarded  by  a  shavings  hood  ;  that 
it  was  defendant's  orders  to  leave  the  hood  down  while  the 
knives  were  being  adjusted  and  till,  by  passing  boards 
through,  they  were  found  to  be  properly  adjusted ;  and 
that  at  such  time  the  plaintiff  was  asked  to  assist  in  taking 
a  test-board  from  the  machine,  and  in  doinsc  so  his  foot  was 
brought  in  contact  with  the  knives ;  Held^  that  defendant 
was  negligent  in  failing  to  warn  plaintiff  of  the  danger  from 
the  knives  when  the  hood  was  down. 

8.  The  objection  that  a  charge  to  the  jury  was  not  sustained  by 
the  evidence  cannot  be  raised  for  the  first  time  in  this  Court 
on  appeal. 

4«  If  a  servant  has  equal  knowledge  with  the  master  of  the 
dangers  incident  to  the  work,  and  has  sufficient  discretion 
to  appreciate  the  peril,  his  continuance  in  employment  is  at 
his  own  risk. 

5*  Where  there  are  latent  defects  or  hazards  incident  to  an  occu- 
pation, of  which  the  master  knows,  or  ought  to  know,  it  is 
his  duty  to  fully  warn  the  servant  of  them,  and  he  is  liable 
for  any  injury  resulting  from  his  failure  to  do  so ;  but  the 
master  is  not  liable  for  his  failure  to  avert  or  avoid  peril  that 
could  not  have  been  foreseen  by  one  in  like  circumstances 
and  in  the  exercise  of  such  care  as  w  )uld  be  characteristic 
of  a  prudent  person  so  situated. 
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6.  Where,  in  the  trial  of  an  action  for  damages  for  personal  inja- 

ries,  it  appeared  that  the  conditions  were  precisely  the 
same  as  when  plaintiff  was  injured,  it  was  competent  to 
prove  that  once  before  an  employee  had  been  injared  by 
the  exposed  knives  of  a  planing  machine,  as  tending  to  show 
reasonable  ground  for  the  master  to  apprehend  like  danger 
if  the  knives  should  be  covered. 

7.  In  the  trial  of  an  action  for  damages  for  personal  injuries  biu- 

tained  by  plaintiff  while  working  at  the  defendant's  planing 
machine,  evidence  was  properly  admitted  to  show  that  the 
danger  connected  with  certain  parts  of  the  machine  could 
have  been  avoided  by  a  slight  alteration  in  such  parts,  since 
the  failure  to  make  such  alterations  tended  to  show 
want  of  due  care. 

This  was  a  civil  action  to  recover  damages,  tried  at 
March  Term,  1896,  of  the  Superior  Court  of  Pendkb 
County,  before  his  Honor,  Starbucks  «/.,  and  a  jury. 

The  following  were  the  issues  submitted  to  the  jury  and 
the  responses  thereto : 

"I.  Was  the  plaintiff  injured  by  the  negligence  of  the 
defendant'^     Ans.,  'Yes.' 

^*  II.  If  so,  did  the  plaintiff,  by  his  own  negligence,  con- 
tribute to  his  injury  ?     Ans.,  *  No.' 

•'III.  What  damage,  if  any,  is  the  plaintiff  entitled  to 
recover  ?     Ans.,  '  $500.'  " 

S.  S.  Turner,  the  plaintiff,  testified  as  follows  : 

"  I  was  injured  September  25,  1894r.  I  was  working 
for  the  defendant  at  Dover.  I  had  worked  for  them  nine 
days.  I  loaded  cars  three  days  and  worked  around  the 
planing  machine  five  days.  Two  of  these  days  I  helped  a 
boy  take  lumber  from  the  planer  and  put  on  the  care. 
They  put  the  boy  at  something  else  and  left  me  to  take 
the  lumber  from  the  planer.  While  doing  This  I  got  my 
foot  cut.  I  had  been  working  at  the  planer  four  days. 
Carpenter  called  me  to  help  pull  out  a  board.  One  end 
of  the  board  was  in  the   planei    and  the  other  had   run  out 
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of  the  planer  and  was  on  the  bench.  About  12  feet  of 
the  board  was  ont  of  the  planer.  Carpenter  told  me  to 
go  up  close  to  the  planer  where  Ricks  was,  and  help  him 
pull  the  board  out.  I  caught  hold  of  the  board — the  floor 
was  very  slick  from  shavings  and  oil — and  I  set  my  foot 
up  against  a  cross-piece  on  the  machine  to  get  a  purchase 
to  pull.  I  saw  no  danger.  When  I  put  my  foot  up  the 
bits  or  knives  caught  it.  It  was  done  just  as  I  put  my 
foot  on  the  cross-piece.  The  cross-piece  is  an  iron  that 
extends  from  one  side  of  the  machine  to  the  other.  It  is 
a  part  of  the  machine.  There  are  two  cross-pieces.  I  put 
my  foot  on  the  lower  cross  piece.  The  bits  or  knives 
caught  my  foot  right  above  the  cross-piece  and  jerked  it 
up  against  the  upper  piece,  which  caught  and  stopped  my 
foot.  Nearly  half  my  foot  was  cut  ofl*.  There  are  two 
knives  which  revolve  on  a  cylinder.  Carpenter  was  fore- 
man of  the  shop.  Mr.  Z.  T.  Brown,  general  superintend- 
ent of  the  defendant  company,  employed  me  to  work.  I 
had  pulled  boards  ont  of  the  machine  before  I  was  hurt  by 
catching  hold  of  the  end,  but  had  never  before  gone  right 
up  to  the  planer  to  pull  one.  The  place  I  usually  stood 
in  pulling  boards  was  ten  or  twelve  feet  from  the  machine. 
In  pulling  this  board  I  just  caught  hold  there,  and  Car- 
penter told  me  to  go  up  to  the  planer.  This  was  the  first 
time  I  ever  worked  around  machinery.  Carpenter  told  me 
to  go  to  work  at  the  planer.  I  had  before  been  loading 
cars.  I  never  had  any  instructions  or  warning  in  regard 
to  the  machinery.  There  is  an  iron  frame  in  front  of  the 
knives,  which  keeps  me,  when  standing  up,  from  seeing 
the  knives.  I  thought  this  frame  was  a  protection  against 
the  knives.  The  knives  can  be  seen  by  stooping  down. 
I  am  23  years  old.  I  was  22  when  my  foot  was  cut,  Sep- 
tember   25,  1894.     I  have  little   education    and    no    busi- 
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ness  qualifications.  My  occupation  is  that  of  a  common 
laborer.  The  defendant  paid  me  75  cents  per  day.  My 
foot  was  cut  off  at  the  instep " 

Cross-examined :  "  The  cross-piece  I  put  my  foot  on 
was  two  feet  from  the  floor.  Carpenter  told  me  to  come 
and  help  pull  out  the  board.  He  had  hold  of  it  eight  feet 
from  the  machine  and  Ricks  right  at  the  machine.  I 
caught  hold  where  Carpenter  was,  and  he  told  me  to  go 
np  where  Ricks  was  and  catch  hold.  This  was  all  that 
was  said.  I  knew  the  knives  were  there,  but  thought 
they  were  protected.  I  had  been  working  at  the  plauing 
machine  four  or  five  days.  I  had  seen  the  front  of  the 
machine  let  down,  and  I  could  then  see  the  knives  and 
see  where  they  were.  I  do  not  think  the  shavings  hood 
was  bought  with  the  machine.  With  the  shavings  hood 
up  I  could  not  have  put  my  foot  in.  The  shavings  hood 
was  down  when  I  was  injured.  1  did  not  take  the  shavings 
hood  down.  I  do  not  remember  who  took  down  the  shav- 
ings hood,  but  think  it  was  Ricks.  He  usually  took  it 
down.  They  had  been  sharpening  knives  on  the  machine 
before  12  o'clock.  Carpenter  did  not  tell  me  not  to  pnt 
my  foot  up.  Ricks  had  never  cautioned  me  to  becarcfni. 
Thompson  had  never  cautioned  me  to  be  careful  about  the 
machine,  it  was  dangerous;  but  did  on  one  occasion, 
when    I   had    my    hand  on   the   belt,  tell  me  it  might  hurt 

me -—     When    I    put    my  foot    up  to    the  machine  I 

could  see  the  hole  between  the  cross-pieces.  My  attention 
was  not  attracted  to  something  else,  and  I  was  not  look- 
ing off  when  I  put  my  foot  up." 

Re  examination  :  '*  Carpenter  assisted  in  adjusting  the 
machine  He  would  give  orders  to  me  and  Ricks.  He 
would  give  orders  about  fixing  the  machine.  He  was 
the    foreman    of  the    shop.     Ricks    made    any    common 
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changes  needed  in  the  adjustment  of  the  knives.     If   any- 
thing particular  was  to  be  done  Carpenter  would  do  it." 

James  Carpenter,    a   witness  for  defendant,  testified  as 
follows  : 

"  I  am  foreman  of  the  shops  of  the  defendant  company. 
I  have  had  experience  with  machinery  twenty  years  and 
have  been  with  the  defendant  company  thirteen  years. 
The  planing  machine  at  which  the  plaintiff  was  injured  is 
as  good  as  is  made.  It  is  in  good  shape,  and  there  is  noth- 
ing defective  about  it.  On  the  day  the  plaintiff  was  injured 
we  were  adjusting  the  machine  by  ])utting  on  extra  knives. 
After  putting  on  the  knives,  we  put  a  board  in  to  run 
through  the  machine  to  see  if  it  was  properly  adjusted. 
When  the  machine  started  off,  I  told  the  plaintiff  there 
were  extra  knives  on,  and  to  get  out  of  the  way.  He 
stepped  back  to  where  he  usually  stood,  ten  or  twelve  feet 
from  the  machine.  Ricks  ran  the  plank  out  and  called  to 
theplaintiff  to  help  him.  Instead  of  standing  where  he  was, 
he  ran  up  to  the  machine,  caught  hold  of  the  plank,  and 
stuck  his  foot  into  the  knives.  I  saw  Ricks  catch  at  his 
foot  to  keep  it  from  going  in.  I  did  not  tell  the  ])laintiff 
to  help  Ricks  pull  the  plank  out.  The  shavings  hood  is 
made  of  heavy  sheet  tin.  It  is  not  part  of  tiie  machine, 
but  the  defendant  company  had  it  made  to  be  used  with 
the  machine  for  the  purpose  of  catching  shavings  and 
carrying  them  under  the  machine.  The  plaintiff  had  taken 
the  shavings  hood  down  when  we  started  to  adjust  the 
knives.  It  was  necessary  to  take  it  down  for  that  purpose. 
With  the  shavings  hood  up  the  plaintiff  could  not  have  been 
injured.  I  hear!  the  plaintiff  say,  about  six  weeks  after 
he  was  injured,  and  after  he  had  gotten  out  of  the  doctor's 
hands,  that  it  was  his  own  d — n  carelessness  that  caused 
him  to  be  injured.     When  the  plaintiff  stuck  his   foot  into 
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the  knives  he  was  looking  across  the  shop  at  some  colored 
men.  His  foot  did  not  strike  the  cross-piece  at  all.  The 
cross-piece  extends  three  inches  below  the  knives." 

Cross-examined  :  "  A  man  named  Faucette  was  injured 
about  four  years  before,  while  in  the  employment  of  defend- 
ant, by  another  machine  with  a  front  just  like  this,  and 
with  knives  that  worked  the  same  way  and  were  protected 
the  same  way.  Faucette  slipped  on  the  floor  and  his  foot 
caught  in  the  machine.  (This  evidence  was  objected  to 
by  defendant.  Overruled — excepted.)  The  machine  was 
operated  at  Goldsboro  without  a  hood.  I  did  not  caution 
plaintiff  when  he  started  to  the  machine.  I  cautioned  the 
plaintiff  at  other  times  besides  the  day  he  was  injured  to 
be  careful." 

Re-direct :  "  We  were  simply  running  a  plank  through 
the  machine  to  see  if  the  knives  were  properly  adjusted." 

Wm.  Ricks,  a  witness  for  defendant,  testified  as  fol- 
lows : 

"  I  have  been  in  the  employment  of  the  defendant  seven 
years,  running  a  planing  machine.  The  machine  by  which 
the  plaintiff  was  injured  was  a  good  standard  machine. 
There  was  no  defect  in  it.  The  shavings  hood  was  not  a 
part  of  the  machine.  It  was  made  to  keep  the  shavings 
from  falling  on  the  floor,  and  to  aid  in  carrying  them  off. 
Witli  the  hood  up,  it  was  impossible  for  his  foot  to  get  into 
the  knives.  The  plaintiff  took  down  the  hood  when  we 
started  to  adjust  the  knives.  It  was  his  business  to  take 
the  plank  as  they  came  out  of  the  machine.  His  place  to 
stand  was  twelve  feet  from  the  machine.  We  were  run- 
ning a  plank  through  to  see  if  the  knives  were  working  all 
right.  I  was  pulling  the  plank  out  and  asked  the  plaintiff 
to  help  me  pull  it  out.  The  board  was  twelve  feet  long  and 
only  about  twelve  inches  of  it  was  in  the  machine.  When  I 
asked  him  to  help  me  pull  it  out,  I  meant  for  him  to  pull 
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where  he  stood,  but  he  came  up  to  me  and  raised  his  foot. 
I  caught  at  it,  but  it  went  on  the  knives.  Carpenter  did 
not  say  anything  to  him  then.  Just  before  the  accident 
Carpenter  cautioned  him  to  stand  further  off.  I  had  cau- 
tioned him  several  times  before  to  be  careful  about  put- 
ting his  hands  about  the  bits  or  knives  while  in  motion. 
Thompson,at  thetimeof  the  accident,  was  about  twelve  feet 
distant,  running  another  machine.  The  plaintiff  could  have 
helped  me  all  right  by  pulling  where  he  wa«  standing.  Car- 
penter set  the  knives  on  this  occasion." 

Cross-examined:  "One  could  have  seen  the  knives  by 
standing  in  front  of  the  machine.  I  have  not  told  the 
plaintiff  I  did  not  caution  him.  The  instructions  from  the 
defendant  were  to  keep  the  shavings  hood  up  while  the 
machine  was  running,  but  not  while  we  were  adjusting  the 
knives.  The  instructions  as  to  the  hood  being  kept  up 
were  given  so  the  shavings  might  be  carried  off." 

O.  R.  Rand,  an  admitted  expert  and  witness  for  plaintiff, 
testified  as  follows  :  "  I  am  a  machinist  and  know  the 
machine  by  which  the  plaintiff  was  injured.  If  you  put 
your  foot  on  the  upper  cross-bar,  your  foot  will  slip  and  the 
knives  will  catch  it.  [The  bar  ought  to  have  extended 
down  further.  If  it  had  extended  down  four  inches  fur- 
ther, as  planing  machines  of  other  makes  do  that  are  in 
common  use,  there  would  be  no  danger,  as  a  man  could  not 
possibly  get  his  foot  on  the  knives.]  (Evidence  in  brackets 
objected  to  by  defendant.  Objection  overruled  and  defend- 
ant excepted.)  An  inexperienced  man  could  not  see  the 
knives  nor  their  location  in  the  front  of  the  machine.  The 
cross-bars  do  not  come  down  low  enough.  If  cross-bar  was 
extended  four  inches  lower,  or  plank  put  over  the  space 
between  the  bars,  which  would  not  interfere  with  operating 
the  machine,  it  would  be  safe  for  employees.  This  machine 
was  dangerous.  With  shavings  hood  up  plaintiff  could  not 
have  been  hurt." 
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Cross-examined  :  ^'  This  machine  was  in  common  uee 
up  to  a  few  years  ago,  but  is  being  supplanted  now  by  the 
Glencoe.  The  machine  is  still  right  commonly  used.  I 
have  known  James  Carpenter  fifteen  or  twenty  years,  and 
his  general  character  is  good.  He  is  an  experienced  ma- 
chinist and  stands  at  the  head  of  his  profession  in  North 
Carolina  for  planing  lumber.     Ricks'  character  good." 

The  court  charged  the  jury  on  the  first  issue  (in  part) 
that  the  defendant  could  not  be  held  responsible  for  any 
alleged  act  or  neglect  on  the  part  of  Ricks  or  Carpenter, 
for  they  were  fellow-servants  with  the  plaint ifl^. 

That  the  evidence  shows  that  the  machine  was  of  stand- 
ard make,  in  common  use  and  reasonably  safe  as  a  planing 
machine.  That  a  machine  may  contain  a  hidden  danger 
and  vet  not  be  a  defective  or  unsuitable  machine.  If  it 
contains  puch  a  danger,  that  bare  fact  does  not  make  the 
defendant  negligent.  Under  the  evidence  in  this  case  yon 
cannot  find  the  defendant  negligent  for  not  having  another 
or  difl'erent  machine. 

f  If  you  are  satisfied  that  the  plaintiff  was  inexperi- 
enced in  the  use  of  machinerv,  and  that  the  knives  wereso 
arranged  as  to  make  them  a  hidden  danger — such  a  danger 
as  not  to  be  obvious  to  inspection — then,  if  the  defendant 
company,  by  the  exercise  of  ordinary  care — as  will  be 
hereafter  explained — could  have  foreseen  the  happen'nsiof 
the  accident,  it  became  its  duty  either  to  provide  an  ade- 
quate protection  against  the  knives  or  to  give  the  plaintiff 
proper  warning  of  the  danger."] 

The  defrndant  excepted  to  the  part  of  the  charge  in 
brackets. 

Could  the  defendant  company,  by  the  exercise  of  the  care 
to  be  expected  of  a  man  of  ordinary  prudence,  have  dis- 
covered that  the  arrangement  of  the  knives,  taking  in  con- 
sideration the  manner  in  which  the  machine  was  used  and 
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tire  position  and  nature  of  the  plaintiff's  work,  was  such  as 
to  give  reasonable  cause  to  apprehend  that  such  an  acci- 
dent might  happen,  as  did  happen  ? 

"If  the  accident  was  so  unusual  and  unlikely  to  occur 
that  the  defendant,  in  the  exercise  of  such  care,  would  not 
have  bad  reasonable  cause  to  apprehend  its  occurrence, 
yon  will  answer  the  issue, '  No.' without  further  considera- 
tion." 

(To  this  the  defendant  excepted.) 

''  If  the  exercise  of  such  care  would  havegi^en  such  rea- 
sonable apprehension,  then  there  was  imposed  on  the 
defendant  the  dutj  of  guarding  against  its  occurrence,  not 
by  getting  another  machine,  but  by  providing  an  adequate 
protection  against  the  knives,  or  by  particularly  pointing 
out  to  the  plaintiff  the  hidden  danger." 

(Defendant  excepted.) 

*'  The  evidence  shows  that  the  shavings  hood  while  used 
was  an  absolute  protection.  If  the  defendant  gave  posi- 
tive in!*tructions  to  keep  the  hood  up  while  the  machine 
was  being  used,  it  performed  its  duty,  and  you  will  answer 
the  issue  "  No."  If,  however,  the  instructions  were  sim- 
ply to  use  the  hood  for  the  purpose  of  carrying  off  the 
shavings,  and  if  the  defendant  failed  to  give  the  plaintiff 
proper  warning  of  the  alleged  hidden  danger,  it  failed  in 
its  duty  and  was  negligent." 

(Defendant  excepted.) 

Upon  the  question  whether  the  defendant  had  reason- 
able ground  to  apprehend  the  happening  of  the  accident, 
the  court  recited  the  contentions  on  both  sides,  and  among 
the  circumstances  relied  upon  by  plaintiff  mentioned  and 
told  the  jury  they  might  consider  the  injury  to  Faucette. 
testified  to  by  the  witness,  James  Carpenter. 

(Defendant  excepted.) 


396  IN  THE  SUPREME  COURT.  [119 

TURNBR  V.   LUMBBR  COMPANY. 

The  court  cbarged  on  the  second  issue  (among  other 
things)  that  plaintiff  was  bound  to  use  his  senses  for  his 
own  information  and  protection,  and  to  act  and  conduct 
himself  with  the  care  that  the  nature  of  his  work  and  sur- 
roundings required  of  a  man  of  ordinary  prudence  in  the 
plaintiff's  place. 

"  If  plaintiff  ever  had  information  or  knowledge,  or  if 
by  ordinary  care  he  could  have  had  knowledge,  that  the 
knives  were  so  arranged  and  located  as  to  make  it  danger- 
ous for  him  to  put  his  foot  where  he  did,  he  was  negligent 
and  the  issue  should  be  answered  '  Yes.' 

"If  he  had  ever  seen  the  knives  projecting  below  the  bar, 
then  he  was  negligent  in  acting  as  he  did,  and  it  made  no 
difference  whether  or  not  he  had,  at  the  time,  forgotten 
about  the  location  of  the  knives,  the  issue  should  be 
answered  '  Yes.'  " 

There  was  a  judgment  for  plaintiff  for  $500,  and  defend- 
ant appealed. 

Messrs,  J,  T,  Bland  and  H,  L,  Steve^is^  for  plaintiff. 
Messrs.  Allen  i&  Dortch^  for  defendant  (appellant). 

Avery,  J. :  Though  the  court  instructed  the  jury  that 
James  Carpenter,  the  foreman,  was  a  fellow-servant  of  the 
plaintiff,  and  there  was  no  exception  to  that  ruling,  it  has 
been  suggested  that  none  of  the  exceptions  must  be  dis- 
cussed for  the  reason  that,  in  any  aspect  of  the  evidence, 
Oarpenter  was  a  vice-principal,  and  in  ordering  the  plaint- 
iff to  put  himself  in  peril  relieved  him  of  culpability  and 
rendered  the  defendant  company  liable  for  his  carelessness. 
The  test  of  the  question  whether  one  in  charge  of  other 
servants  is  to  be  regarded  as  a  fellow-servant  or  a  middle- 
man is  involved  in  the  inquiry  whether  those  who  act 
under  his  orders  have  just  reason  for  believing  that    the 
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failure  or  refusal  to  obey  the  superior  will  or  may  be  fol- 
lowed by  a  discharge  from  the  service  in  which  they  are 
engaged.  Mason  v.  Railroad^  111  N.  C,  482  ;  S.  C,  114 
N.  C,  718  ;  Shadd  v.  Railroad,  116  N.  C,  970 ;  Patton  v. 
Railroad,  96  N.  C,  455  ;  Logan  v.  Railroad,  116  N.  C, 
940,  at  p.  951.  Though  the  authority  to  employ  and  dis- 
charge the  laborers  subject  to  him  ma}'  be  evidence  to  show 
that  the  fear  of  loss  of  employment,  in  case  of  disobedience 
of  the  orders  of  the  company,  is  well  founded,  it  is  not  essen- 
tial that  it  should  always  appear  that  such  authority  is  ex- 
pressly given.  Mason  v.  Railroad,  supra.  To  concede  that 
is  to  afford  opportunity  to  evade  just  responsibility  by  mak- 
ing the  rule  (where  it  neither  will  nor  can  be  carried  into 
effect)  that  the  power  to  discharge  shall  be  lodged  in 
another  than  the  immediate  superior,  though  the  latter's 
recommendations  of  dismissal  from  service  are  always  acted 
upon  favorably.  Mason  v.  Railroad,  supra.  The  desig- 
nation as  foreman  of  the  business  or  a  branch  of  it  does  not, 
ex  vi  termini,  import,  as  does  the  place  of  conductor  or 
manager  of  an  independent  train  and  its  crew,  the  exist- 
ence of  such  authority  as  would  of  necessity  inspire  the 
fear  of  suffering  such  a  penalty  for  disobedience.  But, 
owing  to  the  fact  that  the  foremen  of  some  establishn>'nts 
are  clothed  with  differept  powers  and  sustain  different 
relations  towards  their  subordinates  from  those  existing 
between  superior  and  subordinate  in  other  places,  the  cir- 
cumstances in  each  case  must  be  developed  in  order  to 
determine  whether  the  under-servant  has  acted  in  fear  of 
losing  his  place  on  account  of  a  disregard  of  the  command 
of  him  who  is  above  him  in  authority.  Where  a  servant 
never  comes  in  direct  contact  with,  or  receives  orders  or 
instructions  from  one  higher  in  position  or  power  than  the 
foreman,  he  is  justified  in  looking  upon  the  foreman  as  the 
very  embodiment  of  the  authority  of  a  corporation.  Maaon 
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V.  Railroad^  supra  ;  Bailey's  Master's  Liability,  p.  341  ; 
McKinney,  F.  S.,  Sec.  41.  There  is  therefore  no  inflexible 
rnle,  growing  out  of  the  name  or  term,  that  a  foreman 
exercising  authority  over  those  who  work  in  a  manufac- 
turing establishment  is  or  is  not  a  vice-principal,  but  the 
question  whether  he  is  a  fellow-servant  or  alter  ego  of  the 
company  depends  upon  the  proof  in  each  case  of  the  rela- 
tions subsisting  between  the  two.  Wood,  Master  <fe  Serv- 
vant,  Sec.  450.  Unless  the  relations  of  the  two  are  a  mat- 
ter of  universal  knowledge,  it  devolves  on  him  who  wonld 
excuse  carelessness  on  the  ground  that  he  was  under  the 
obligation  to  obey  an  order  to  show  satisfactorily  that  his 
relations  to  the  superior,  under  whose  command  he  acted, 
were  such  as  to  inspire  a  well-founded  fear  of  dismissal  in 
case  of  disobedience.  Wood,  supra^  Sees.  449  to  452. 
Whore  the  servant  or  his  representative  meets  this  reqaire- 
ment  the  law  holds  the  principal  answerable.  A  corpo- 
ration cannot  stipulate  against  or  make  regulations  to  pro- 
tect itself  against  the  negligence  of  its  servants  without 
running  counter  to  a  w^ell-defined  rule  of  public  policy.  A 
fortiori^  it  cannot  evade  its  responsibility  for  the  negli- 
gence of  one  who  represents  the  supreme  authority  of  the 
body  in  a  particular  branch  or  in  all  of  its  departmentB  by 
taking  shelter  under  a  published  by-law  of  the  company. 
Mason  v. Railroad^  supra  ;  Wood,  supra^  Sec.  278.  Under 
the  evidence  developed  in  this  case,  it  was  not  made  to 
appear  that  the  authority  of  Carpenter  over  the  plaintiff 
was  such  as  to  raise  the  implication  that  the  former  repre- 
sented the  company  as  a  vice-principal.  The  appeal  there- 
fore depends  upon  the  merits  of  the  other  exceptions. 

As  to  the  application  of  the  doctrine  that  a  servant  of 
a  company  contracts  to  incur  all  risks  arising  out  of  the 
negligence  of  fellow-servants,  the  court  further  instructed 
the  jury  as  follows:  "  The  evidence  shows  that  the  shav- 
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ings  hood  while  used  was  an  absolute  protection.  If 
defendant  gave  positive  instractions  to  keep  the  hood  up 
while  the  machine  was  being  used,  it  performed  its  duty, 
and  jou  will  answer  the  issue  '  No.'  If,  however,  the 
instrnetions  were  simply  to  use  the  hood  for  the  purpose 
of  carrying  oif  the  shavings,  and  if  defendant  failed  to 
give  plaintiff  proper  warning  of  the  alleged  hidden  danger, 
it  failed  in  its  duty  and  was  negligent."  The  duty  of  the 
company  to  warn  an  inexperienced  servant  of  hidden  dan- 
ger in  the  use  of  machinery  was  explained  to  the  jury  as 
follows:  "If  you  are  satisfied  that  plaintiff  was  inexpe- 
rienced in  the  use  of  machinery,  and  that  the  knives  were 
so  arranged  as  to  make  them  a  hidden  danger,  such  a 
danger  as  not  to  be  obvious  to  inspection,  then,  if  defend- 
ant, by  the  exercise  of  ordinary  care,  as  will  be  explained 
hereafter,  could  have  foreseen  the  happening  of  the  acci- 
dent, it  became  its  duty  either  to  provide  an  adequate  pro- 
tection against  the  knives  or  to  give  the  plaintiff  proper 
warning  of  the  danger." 

Under  the  instructions  the  jury  evidently  inferred  from 
the  testimony  of  the  witness  Ricks  that  the  orders  of  the 
company  were  to  keep  the  hood  down,  as  was  done  while 
the  knives  were  being  adjusted  and  afterwards,  till  by 
running  a  plank  through  it  appeared  that  they  had  been 
properly  arranged.  The  adjustment  was  being  tested  by 
passing  a  plank  through  with  the  hood  down,  according 
to  the  testimony  of  Carpenter,  and,  taken  in  connection 
with  that  of  Ricks,  it  was  the  order  of  the  company  to 
keep  the  hood  down,  as  was  done  until  the  knives  were 
shown  by  experiment  to  be  in  proper  place.  If  the  jury 
believed  the  hood  was  down  under  such  orders  when  the 
plaintiff  was  injured,  they  were  warranted  in  finding  as 
they  did,  and  the  court  did  not  err  in  giving  the  instruc 
tion  under  which  they  acted  in  doing  so. 
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If,  however,  it  did  not  appear  that  the  testimony  sent 
up  iu  the  transcript  tended  to  show  in  any  aspect  that  the 
hood  was  left  down  under  the  orders  of  the  company,  it  is 
too  late  to  take  the  exception  here  for  the  first  time  that 
there  was  in  fact  no  evidence  to  sustain  the  charge.  State 
V.  Kiger^  115  N.  C,  746;  Holden  v.  Strickland^  116 
N.  C.,185. 

There  was  testimony  from  which  the  jury  might  have 
drawn  the  inference  that  the  knives  were  so  concealed 
from  the  view  of  one  called  upon  to  work  as  plaintiff  was 
as  to  constitute  a  hidden  danger,  of  which  he  had  received 
no  caution  or  warning,  and  had  no  actual  knowledge. 

Where  the  servant  has  equal  knowledge  with  the 
master  of  the  dangers  incident  to  the  work,  if  the  servant 
has  sufficient  discretion  to  appreciate  the  peril,  he  takes 
the  risk  upon  himself  on  continuing  in  the  employment. 
"  Where  there  are  latent  defects  or  hazards  incident  to  an 
occupation  of  which  the  master  knows  or  ought  to  know, 
it  is  his  duty  to  warn  the  servant  of  them  fully,  and,  fail- 
ing to  do  so,  he  is  liable  for  any  injury  which  the  latter 
may  sustain  in  consequence  of  such  neglect."  Wood,  s^ipra^ 
(Ist.  Ed.,)  Sec.  349. 

Where  more  than  one  inference  may  be  drawn  from  the 
testimony  by  fair-minded  men  as  to  the  controverted  ques- 
tions, it  is  held  in  the  more  recent  adjudications  of  this 
Court  that,  after  instructing  the  jury  at  the  request  of 
counsel,  if  made,  as  to  the  law  of  negligence  applicable  to 
particular  aspects  of  the  evidence,  the  court  may  submit 
issues  of  negligence,  with  the  instruction  that  it  is  the 
province  of  the  jury  to  say  whether  the  party  whose  con- 
duct is  in  question  has  met  the  test  rule  of  the  prudent 
man.  Hinshaw  v.  Railroad^  118  N.  C,  1047  at  p.  1054: 
Russell  \,Railroady  Ibid.,  1098  at  p.  1111.  It  is  not  error 
in  explanation  of  that  rule  to  tell  the  jury  that  the  law 
requires  the  exercise  of  such  care  only  as  would  enable  one 
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to  provide  against  danger  that  he  has  reasonable  ground  to 
apprehend,  and  that  he  can  by  due  diligence  avoid.  A  per- 
son isnot  culpable  and  answerable  at  law  for  failure  to  avert 
or  avoid  peril  that  could  not  have  been  foreseen  by  one 
in  like  circumstances,  and  in  the  exercise  of  such  care  as 
would  be  characteristic  of  a  prudent  person  so  situated. 
It  was  not  error  to  allow  the  jury,  in  thelight  of  the  other 
instructions  given,  to  determine  whether  the  defendant 
had  used  due  diligence  to  protect  the  plaintiff,  by  order- 
ing the  hood  to  be  placed  over  the  knives,  or  by  warning 
the  plaintiff  against  hidden  danger. 

If  the  plaintiff  had  offered  to  prove  that  Faucette  had 
been  previously  injured  by  a  uiachine  of  a  different  kind 
operated  by  the  defendant,  the  testimony  would  have  been 
clearly  incompetent.  But  where  it  appeared  that  the  con- 
ditions were  precisely  the  same  as  when  he  was  injured, 
the  circumstance  was  properly  allowed  to  go  to  the  jury  as 
tending  to  show  reasonable  ground  to  apprehend  like  dan- 
ger, if  the  knives  should  not  be  covered,  when  in  motion  at 
any  subsequent  time.  Pomfrey  v.  Saratoga^  104  N.  Y., 
469 ;  District  of  Coturabia  v.  Araes^  107  U.  S.  519  ;  Quin- 
land  v.  Utica,  (74  N.  Y.,  603,)  11  Hun.,  117  ;  JKmry  v.  Rail- 
road, 102  N.  C,  209,  228. 

The  evidence  tended  to  show  that  the  shape  or  extent  of 
the  hood  could  have  been  readily  changed.  It  was  admit- 
ted that  the  witness  Ricks  was  an  expert  machinist.  He 
testified  that  if  the  bar  had  extended  four  inches  further 
down,  as  other  planing  machines  do,  there  would  have 
been  no  danger  of  catching  or  injuring  the  plaintiff's  foot. 
If  the  testimony  was  material,  it  was  clearly  within  the 
peculiar  domain  of  an  expert  witness.  The  question 
whether  a  certain  machine,  or  a  given  condition  of 
the  same  machine,  is  dangerous  is  not  so  readily  deter- 
mined by  untrained  persons  as  by  an  experienced 
119—26 
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machinist.  He  had  peculiar  means  of  knowing  whether 
there  was  danger  and  how  it  could  have  been  averted  in 
operating  a  machine.  The  testimony  was  material,  because 
it  tended  to  show  that  the  plaintiff  could  have  removed 
the  danger  by  a  little  alteration  in  the  machine,  and  becHTiBe 
his  leaving  the  knives  exposed  with  a  knowledge  that  thej 
wer6  more  dangerous  when  uncovered  than  other  similar 
knives,  and  that  another  servant  had  been  injured  in  the 
same  way,  were  circumstances  from  which  the  jury  might 
have  inferred  a  want  of  care.  The  defendant  was  not 
bound  to  procure  the  best  machinery,  but  it  was  its  doty 
to  exercise  greater  care  when  that  in  use  was  known,  or 
might  by  inquiry  and  inspection  have  been  ascertained  to 
be,  dangerous  than  when  it  was  comparatively  safe  nnder 
all  circumstances. 

It  is  a  well-settled  principle  that  the  care  which  the  law 
requires  of  one  who  is  using  dangerous  machinery  becomes 
greater  as  the  hazard  increases. 

Upon  a   review    of  the  whole  statement  of  the  case  on 

appeal,  we  are   of  opinion   that  the  judgment  should  be 

affirmed. 

Affirmed. 
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J.  L.  ANDREWS  AND  WIFE  v.  POSTAL  TELEGRAPH  COM- 
PANY. 

Trial — Issues — Instructions — Excej)tions. 

1.  In  the  trial  of  an  action  against  a  telegraph  company  for  dam- 

ages for  failure  to  send  a  telegram,  in  which  contribatory 
negligence  had  not  been  alleged  by  defendant,  the  court 
submitted  issues  involving  (1)  the  negligence  of  the  defend- 
ant ;  (2)  the  contributory  negligence  of  plaintilTs ;  (3)  the 
question  whether,  notwithstanding  the  contributory  negli- 
gence of  plaintiffs,  defendant  could,  by  ordinary  diligence, 
have  avoided  the  injury ;  and  (4)  the  amount  of  damages ; 
Held,  that,  as  under  the  third  and  fourth  issues,  plaintiffs 
could  develop  their  whole  case  and  have  every  principle 
of  law  to  which  they  were  entitled  applied,  in  any  aspect  of 
the  case,  the  submission  of  the  issues  as  to  contributory 
negligence  (while  not  necessary)  was  harmless  error. 

2.  Where,  in  the  trial  of  an  action  against  a  telegraph  company 

for  damages  for  negligent  failure  to  deliver  a  telegram,  the 
Jury  answered  the  issue  as  to  the  negligence  of  the  company 
in  the  affirmative ;  Held,  that  the  verdict  cured  any  error  in 
the  refusal  of  the  court  to  give  proper  instructions  prayed 
by  plaintiffs  touching  the  negligence  of  defendant. 

3.  A  broadside  exception  to  a  charge  *^for  error  in  the  charge  as 

given  ^^  will  not  be  considered. 

Civil  action,  for  damages,  tried  before  Greene^  eA,  and  a 
jury,  at  Maj  Term,  1896,  of  Cumberland  Superior  Court. 
There  was  a  verdict  for  plaintiffs,  assessing  their  damages 
at  twenty-five  cents,  and  from  judgment  thereon  and  for 
errors  assigned  (as  referred  to  in  the  opinion  of  Associate 
Justice  Montgomebt)  the  plaintifis  appealed. 

jSfessrs,  N.  W.  HaysLud  O.  M,  Rose^  for  plaintiffs  (appel- 
lants.) 

Messrs,  J,  C.  And  Si  H,  MacRae  and  Mac  Roe  &  Day^ 
for  defendant. 
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Montgomery,  J. :  This  is  an  action  for  damages  in 
which  the  plaintiffs  claim  for  injur}^  alleged  to  have  been 
received  on  account  of  the  negligent  failure  of  the  defend- 
ant to  send  and  deliver  a  telegram  from  the  feme  plaintiff 
to  her  husband,  the  other  plaintiff,  informing  him  of  the 
death  of  her  father,  by  reason  of  which  negligence  the 
plaintiff  husband,  it  is  alleged,  was  not  notified  of  his 
wife's  father's  death  in  time  to  be  present  at  the  funeral, 
and  to  be  with  and  console  his  wife,  the  consequence 
being  that  they  both  suffered  great  anguish  of  mind.  The 
answer  denies  all  the  material  allegations  of  the  complaint, 
and  on  the  trial  the  testimony,  on  the  most  important 
questions  of  fact,  was  conflicting  and  contradictory.  The 
plaintiff  alleged  that  when  the  telegram  was  delivered  to 
the  operator  in  Fayetteville  25  cents  was  paid  for  its 
sending,  and  the  operator  agreed  and  promised  to  send  the 
same  immediately,  and  the  plaintiff  introduced  testimony 
to  this  effect.  There  was  testimony  for  the  defendant, 
tending  to  show  that  the  operator  told  the  sender  of  the 
message  that  the  operator  at  Elizabethtown,  the  point  to 
which  the  telegram  was  directed,  was  not  there;  that  he 
was  out  on  the  line  on  duty,  and  that  he  would  have  to 
accept  the  telegram  subject  to  delay  on  this  account.  The 
operator  at  Fayetteville  also  testified  that  he  often  called 
the  operator  at  Elizabethtown,  and  that  he  transmitted 
the  message  on  first  response  to  call.  The  operator  at 
Elizabethtown  testified  that,  after  he  returned  to  his  oflSce 
and  received  the  telegram,  he  immediately  went  to  every 
boarding-house  in  town  to  find  the  plaintiff  husband,  but 
he  was  not  to  be  found  ;  that  on  the  next  morning  he  went 
to  every  store  in  the  town  in  search  of  him,  without  avail ; 
that  when  he  was  found  he  was  outside  of  the  free-delivery 
limits.  Several  witnesses  testified  also  that  the  plaintiff 
husband  said,  after  he  had  received  the  telegram,  that  the 
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delay  in  delivering  it  made  no  difference,  as  he  could  not 
have  gone.  The  plaintiff  denied  that.  The  following 
issnes  were  subnoitted  to  the  jury,  and  were  excepted  to  by 
both  plaintiff  and  defendant : 

1.  Did  defendant  negligently  fail  to  transmit  or  deliver 
the  message  as  alleged  ?     Ans.,  *'  Yes." 

2.  Did  plaintiffs,  by  their  own  negligence,  contribute  to 
the  injury  ?     Ans., 

3.  Notwithstanding  the  contributory  negligence  of 
plaintiffs,  could  defendant,  by  ordinary  diligence,  have 
prevented  the  injury  ?     Ans.,  "  Yes." 

4.  What  damage,  if  any,  have  plaintiffs  sustained  by  the 
reason  of  the  negligence  of  defendant  ?  Ans.,  "  Twenty- 
five  cents." 

We  cannot  see  whv  the  second  and  third  issues  should 
have  been  submitted.  Contributory  negligence  on  the 
part  of  the  plaintiffs  had  not  been  pleaded.  But  the  excep- 
tion of  the  plaintiffs  to  the  issues  ouglit  not  to  be  sustained, 
because  under  the  first  and  fourth  they  were  enabled  to 
develop  their  whole  case,  and  to  have  every  principle  of 
law  to  which  they  were  entitled  applied  in  any  aspect  of 
their  case. 

The  plaintiffs'  exception  to  the  charge,  which  was  in 
these  words,  ''  for  error  in  the  charge  as  given,''  is  not 
sufficiently  explicit,  and  we  will  not  review  the  charge. 
Exceptions  to  errors  in  the  charge  of  the  court  must  be 
assigned  specifically.  McKinnon  v.  Morrison^  104  N.  C, 
362,  and  a  long  line  of  cases  cited  in  Clark's  Code,  p.  382. 

Many  special  instructions  were  prayed  for  by  the  plaint- 
iffs, and  the  court  declined  to  give  them,  or  any  of  them. 
They  were  each  and  all  bearing  on  the  subject  of  tlie  neg- 
ligence of  defendant.  If  there  was  any  error,  in  refusing 
them  it  was  cured  by  the  verdict,  for  in  response  to  the 
first  issue  (whether  or  not    the  defendant  was    negligent) 
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the  jury  answered  "  Yes."  There  was  no  instruction 
asked  concerning  the  rule  by  which  the  jury  should  esti- 
mate the  plaintiffs'  damages,  and  no  proper  exception  hav- 
ing been  made  to  the  charge  of  the  court,  in  that  or  any 
other  particular,  the  plaintiffs  are  bound  by  the  verdict 
and  judgment. 

This  Court,  at  its  present  Term,  in  the  case  oi  McNeill  v. 
McDuffie^  decided  that  the  May  Term,1896,  of  Cumberland 
superior  court  was  held  in  accordance  with  law,  and  the 
plea  to  the  jurisdiction  was  overruled. 

The  plaintiffs  are  not  entitled  to  a  new  trial  upon  their 
exceptions,  and  the  judgment  is  affirmed. 

Judgment  Affirmed. 


NOEL  RILEY,  et  al.  v.  W.  J.  B.  HALL,  et  al. 

Action  to  Set  Aside  Deed  Obtained  by  Undue  Influence — 
Pleading —  Trial  —  Discretion  of  Judge  —  Appeal  — 
Exhibiting  Paper  to  Jury — Issues —  Validity  of  Deed — 
Undue  Influence, 

1.  Where,  in  an  action  to  set  aside  a  deed  alleged  to  have  been 

obtained  by  undue  influence,  the  complaint  states  that  the 
said  deed  was  obtained  by  the  undue  influence  of  the  defend- 
ants over  J.  R.  (the  grantor),  and  of  other  persons  in  their 
behalf ;  Held^  that  the  complaint  states  a  cause  of  action. 

2.  The  refusal  by  the  trial  court  of  a  motion  to  require  a  party  to 

make  his  pleading  more  explicit  will  not  be  reversed  on 
appeal  unless  it  appears  that  there  has  been  a  gross  abuse  of 
discretion. 

3.  The  rule  that  evidence  must  be  addressed  to  the  ears  and  not  to 

the  eyes  is  to  prevent  the  exhibition  of  papers  about  which 
there  is  some  defect,  such  as  forgery,  erasure,  etc.,  concern- 
ing which  only  expert  testimony  is  admissible ;  but,  when 
there  is  no  defect  in  an  instrument  which  has  been  pat  in 
evidence,  it  is  not  error  to  permit  it  to  be  exhibited  to  the 
jury  during  argument. 
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4.  In  the  trial  of  an  action,  brought  by  persons  admitted  to  be  the 

heirs  of  a  deceased  person,  to  set  aside  a  deed  of  their  ances- 
tor obtained  through  undue  influence,  and  to  recover  the 
land  conveyed  thereby,  it  is  not  necessary  to  submit  an  issue 
as  to  plaintiff^B  ownership,  the  validity  of  the  deed  being  the 
only  question  of  fact  involved. 

5.  In  the  trial  of  an  action  to  set  aside  a  deed  alleged  to  have  been 

obtained  from  the  grantor  by  undue  influence  of  the  defend- 
ants and  others  in  their  behaif,  evidence  that  the  mother  of 
the  grantees  had,  prior  to  its  execution,  acquired  a  strong 
influence  over  the  grantor,  who  was  an  old  man,  in  poor 
health  and  of  feeble  mind;  that  she  caused  a  separation 
between  him  and  his  wife,  and  continued  to  live  with  him 
until  his  death,  is  admissible  on  the  issue  of  undue  influence 
in  obtaining  the  deed,  and,  together  with  the  failure  of  the 
grantees  to  show  payment  of  but  a  small  part  of  the  value 
of  the  property,  is  suflQcient  to  authorize  the  submission  of 
the  issue  to  the  jury. 

Civil  action,  to  set  aside  a  deed  alleged  to  have  been 
obtained  from  plaintiffs'  ancestor  by  the  undue  influence 
of  the  defendants  and  others  in  their  behalf,  and  to  recover 
the  land  conveyed  thereby,  tried  before  Greene,  e/.,  and  a 
jury,  at  May  Term,  1896,  of  Cumberland  Superior  Court. 
The  issues  submitted  and  the  responses  were  as  follows : 

'*  1.  Was  the  execution  of  the  deed  dated  September  29, 
1887,  from  John  Riley  to  AV.  J.  B.  Hall  and  the  other 
defendants,  obtained  bv  the  undue  influence  of  the  defend- 
ants,  or  any  one  in  their  behalf? 

''Answer, '  Yes.' 

^'2.  At  the  date  of  the  execution  of  the  said  deed  did 
the  said  John  liiley  have  sufiicient  mental  capacity  to  exe- 
cute a  deed  ? 

"Answer,  '  Yes.' 

"  3.  If  the  said  John  Riley  did  have  mental  capacity  to 
execute  the  said  deed,  was  he  at  that  time  a  person  of 
weak  and  feeble  intellect  ? 

"Answer,  *  Y'es.' 
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"  4.  What  was  the  value  of  the  land  described  in  said 
deed  at  the  time  of  its  execution  ? 

''Answer, '$3,160.' 

"  5.  What  was  the  consideration  paid  for  the  said  land 
by  the  defendants  i 

"Answer,  '$200.' 

"  What  is  the  actual  rental  value  of  the  said  land  ? 

"Answer,  '$200.'" 

Judgment  was  rendered,  directing  that  the  deed  be  deliv- 
ered up  and  cancelled,  and  that  plaintiflFs  recover  posses- 
sion of  the  land  and  the  sum  of  $1,600  dnmages  for  deten- 
tion and  costs.  From  this  judgment  defendants  appealed. 
The  facts  necessary  to  an  understanding  of  the  opinion 
are  set  out  in  the  same. 

Messrs.  J,   W.  Hinsdale^  MacRae  dk   Day  and  •/.  C\  cfe 

S.  H.  MacRae^  for  plaintiifs. 

Mr,  N.   W.  Ray^  for  defendants  (appellants). 

FuRCHEs,  J.:  Tiiis  action  is  for  the  purpose  of  declaring 
void  a  deed  from  John  Rilev  to  the  defendants,  dated 
September  29,  1887,  and  for  the  possession  of  the  land 
therein  described.  The  plaintiffs,  in  the  first  article  of 
their  complaint,  allege  that  on  or  about  September  29, 
1887,  John  Riley,  the  father  of  plaintiffs,  executed  to 
W.  J.  R  Hall,  J.  R.  Hall  and  I.  J.  Hall,  the  defendants 
in  this  action,  a  deed  for  the  following  tract  of  land 
(describing  it). 

In  the  second  article  of  the  complaint  they  allege  that 
John  Riley  died  soon  thereafter,  to-wit,  in  February,  18SS, 
leaving  the  plaintiffs  his  children  and  only  heirs-at-law 

Third.  That  John  Riley,  at  the  time  he  executed  said 
deed,  was  of  weak  and  feeble  intellect. 
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Foarth.  That  at  the  time  of  executing  the  deed  he  did 
not  have  mental  capacity  to  make  a  deed. 

Fifth.  That  the  said  deed  was  obtained  by  the  undue 
influence  of  the  defendants  over  John  Riley,  and  of  other 
persons  in  their  behalf. 

Sixth.  That  the  consideration  paid  was  grossly  inade- 
quate, if  anything  at  all. 

Seventh.  That  said  deed  was  obtained  from  John  Riley 
by  the  fraudulent  practices  of  the  defendants,  or  of  other 
persons  in  their  behalf. 

The  eighth,  ninth  and  tenth  paragraphs  are  as  to  the 
possession  of  the  defendants,  and  the  eleventh  is  that  the 
yearly  rental  value  of  the  land  is  at  least  two  hundred 
dollars. 

Defendants  contended  that  the  allegations  of  the  com- 
plaint were  not  sufliciently  specific,  and  moved  the  court 
to  require  plaintiffs  to  make  them  more  specific,  especially 
the  fifth  paragraph,  or  to  strike  them  from  the  complaint. 
This  the  court  declined  to  do,  and  defendants  excepted. 
We  see  no  error,  and  cannot  sustain  the  exception.  All 
that  we  can  do  is  to  see  that  a  cause  of  action  is  stated. 
The  manner  of  stating  it,  upon  objection  and  motion  to 
correct,  must  be  left  with  the  court  below  as  a  matter  of 
discretion,  and  can  only  be  reversed  on  appeal  where  it 
appears  to  this  Court  there  has  been  a  gross  abuse  of  dis- 
cretion. Wyche  V.  jRosSj  at  this  Term.  This  action  had 
been  investigated  before  the  court  and  a  jury  once  before, 
when  the  jury  failed  to  agree,  and  a  mistrial  was  had.  This, 
it  would  seem,  was  sufficient  to  give  defendants  such 
information  as  they  demand  in  their  motion,  if  they  did 
not  have  it  before. 

Defendants  then  contended  that  the  first  issue  had  been 
found  by  the  jury  on  the  former  trial  in  their  favor,  and 
should  not  be  submitted  to   the  jury    again.      But  as    the 
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jury  failed  to  agree,  aixi  a  mistrial  was  ordered,  we  fail 
to  see  how  this  can  be  so,  and  the  learned  counsel  who 
argued  the  case  failed  to  cite  any  authority  to  sustain  this 
position. 

During  the  argument  of  the  case  the  deed  from  John 
Riley  to  defendants,  which  had  been  introduced  in  evi- 
dence during  the  trial,  was  exhibited  to  the  jury  under 
the  objection  of  defendants,  and  defendants  excepted. 
And  defendants  say  in  their  supplemental  brief  **  There 
was  no  testimony  that  there  was  any  defect  in  this  deed." 

This  is  the  reason  it  was  not  error  to  allow  it  to  be 
exhibited  to  the  jury.  This  rule  that  defendant  insists  on, 
that  evidence  must  be  addressed  to  the  ears  and  not  to  the 
eyes,  is  to  prevent  papers  from  being  exhibited  to  the  jnry 
where  there  is  an  alleged  defect,  as  forgery,  erasure,  &c., 
where  the  matter  depends  on  expert  testimony,  for  the  rea- 
son that  the  jury  are  not  experts.  This  distinction  has 
not  always  been  kept  in  mind  as  it  should  have  been.  But 
still  it  is  the  rule  that  should  be  observed  and  which  should 
govern  in  cases  of  the  kind. 

We  have  cases  where  the  bastard  child  has  been  exhibited 
to  the  jury  as  evidence  of  pnternity,  where  weapons  used 
in  affravs  and  homicides  have  been  exhibited,  and  this  evi- 
dence  has  been  allowed  and  sustained  bv  this  Court.  But 
if  the  rule  was  allowed  to  the  extent  claimed  by  defendant 
it  would  destroy  the  rule  allowing  the  body  to  be  exhibited, 
ttc.     The  exception  is  not  sustained. 

John  Home,  a  witness  for  plaintiffs,  in  answer  to  a  ques- 
tion (which  is  not  stated)  answered  :  "I  am  67  years  old. 
Knew  John  Riley  ever  since  he  was  a  little  boy;  I  know 
his  wife."  Objected  to.  Again,  question:  *' When  did 
Sally  Hall  come  to  live  with  Riley?"  Objected  to  by 
defendants.  These  exceptions  are  without  merit  and  can- 
not be  sustained. 
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Defendants  insist  that  the  issues  submitted  are  not  suf- 
ficient to  determine  the  title  to  the  land,  that  plaintiffs 
are  claiming  that  they  are  the  owners,  and  there  should 
have  been  an  issue  submitted  to  the  jury  as  to  their  own- 
ership.    This  objection  cannot  be  sustained. 

Defendants  claimed  under  John  Riley  by  deed  from 
him.  Plaintiffs  claim  as  the  heirs-at-law  of  John  Riley. 
And  it  was  admitted  that  he  was  dead,  and  that  plaintiffs 
were  his  children  and  only  heirs-at-law.  So  both  plaint- 
iffs and  defendants  claimed  under  John  Riley,  the  com- 
mon source,  and  neither  party  could  dispute  his  title.  So 
the  question  was  as  to  the  validity  of  the  deed  of  Septem- 
ber 29,  1887,  to  the  defendants.  If  it  Is  valid,  the  defend- 
ants are  the  owners  ;  if  it  is  not,  the  plaintiffs  are  the  own- 
ers. This  result  followed  the  finding  on  the  deed  as  a  mat- 
ter of  law. 

Defendants  objected  to  the  3rd,  4th,  5th,  and  6th 
issues.  And  it  seems  to  us  that  the  third  issue  might  have 
been  omitted.  It  is  in  its  nature  evidentiary,  and  might 
have  heen  supplied  by  the  charge  of  the  court  in  its  instruc- 
tions upon  the  first  issue.  But  if  the  court  chose  to  sub- 
mit it  as  a  distinct  issue,  we  are  unable  to  see  what  harm 
it  could  work  to  the  defendants.  His  feeble  condition  of 
mind  was  certainly  a  proper  subject  for  the  consideration 
of  the  jury  in  making  up  their  verdict  on  the  first  issue. 
And  the  fourth,  fifth  and  sixth  issues,  under  certain  views 
of  the  case,  were  presented  by  the  pleadings,  and  in  our 
opinion  proper,  and  this  objection  cannot  be  sustained. 

Defendants  asked  the  court  to  instruct  the  jury  that  all 
evidence  introduced  as  to  undue  influence  should  be 
considered  solely  upon  determining  that  issue,  and  that 
they  should  not  allow  it  to  prejudice  them,  as  to  the 
defendants,  upon  any  other  issue.  This  the  court  declined, 
and   we   think  properly.      It  is  proper  for  the  court  to 
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instruct  the  jury  in  proper  cases  that  certain  evidence  is 
not  substantive  but  only  corroborative,  or  that  confessions 
or  declarations  of  one  defendant  are  not  evidence  against 
another  defendant.  But  how  the  court  could  instruct  the 
jury  as  to  what  consideration  they  should  give  to  substan- 
tive evidence,  that  was  proper  evidence  against  all  the 
defendants,  without  invading  the  province  of  the  jury,  we 
are  unable  to  see. 

But  if  defendants  had  been  entitled  to  this  instruction, 
it  appears  from  the  case  that  the  court's  failing  to  give  it 
was  harmless,  as  the  onlv  other  issue  that  it  could  have 
had  any  bearing  upon  was  the  second  issue,  which  is  as 
follows  :  "  At  the  date  of  the  execution  of  the  said  deed, 
did  the  said  John  Riley  have  suiRcient  mental  «'apat:ity  to 
execute  a  deed  ?     Answer,  '  Yes.'  " 

This  issue,  being  found  in  favor  of  the  defendants,  cures 
the  error  complained  of,  if  there  was  error,  and  we  are  of 
opinion  there  was  not. 

The  consideration  of  the  foregoing  questions  bring  the 
case  down  to  the  main  question,  of  undue  influence. 

The  jury  having  found  that  defendants'  deed  was 
obtained  by  undue  influence,  and  there  being  no  error 
found  as  to  the  evidence  submitted  to  them,  and  no  error 
appearing  as  to  the  instructions  of  the  court,  the  verdict 
must  stand  if  there  was  any  evidence,  or  any  evidence 
upon  which  the  jury  might  reasonably  find,  that  there  was 
undue  influence.    Then  the  question  is — 

Whether  the  facts  testified  to,  (because  in  considerinsr 
this  question  we  must  take  it  tliat  the  jury  found  them  to 
be  true,)  that  John  Riley  at  the  date  of  the  deed  was  an 
old  man,  in  bad  health,  having  had  two  paralytic  strokes, 
was  of  a  weak  and  superstitious  mind  and  intellect,  had 
become  enamoured  of  Sallv  Hall,  the  mother  of  defendants, 

ft  ' 

who  had    supplanted  Mrs.    Riley    in   the  aflfections  of  her 
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hnsband,  had  been  the  cause  of  John  Riley's  whipping  and 
abusing  Mrs.  Rilej  for  alleged  insults  to  Sallj  Hall,  and 
had  actually  caused  a  separation  between  John  Riley  and 
his  wife ;  that  Sally  Hall  was  mistress  of  the  house  and 
carried  the  keys  before  Mrs.  Riley  left,  and  continued  to 
live  with  John  Riley  until  his  death  ;  that  she  was  not  only 
entrusted  with  the  household  duties,  but  also,  to  some 
extent  at  least,  with  the  store;  that  she  was  in  the  habit  of 
cursing  John  Riley  in  the  presence  of  other8,and  he  quietly 
submitting  to  this  abuse  without  resentment ;  that  John 
Riley  had  children  of  his  own  (plaintiffs),  and  the  grantees 
(the  defendants)  were  the  children  of  Sally  Hall  and  not 
his;  that  John  said  that  whenever  the  Halls  wanted  any- 
thing done  there  was  no  peace  until  it  was  done  ;  that  the 
land  conveyed  was  worth  more  than  three  thousand  dollars, 
and  defendants  were  only  able  to  show  that  they  paid 
two  hundred  dollars;  that  it  was  in  evidence  that  there 
was  a  note  given  by  defendants  for  the  land,  which  defend- 
ants alleged  had  been  paid  off,  and  if  so,  is  presumed 
to  be  in  their  possession,  and  which  they  failed  and  refused 
to  produce  or  account  for;  that  one  of  the  defendants, 
on  the  morning  of  the  death  of  John,  tojk  a  paper 
out  of  his  desk,  claiming  it  was  the  deed,  and  saying 
that  he  did  not  know  what  might  happen  ;  that  he  said 
after  he  had  paid  John  Riley  for  the  land,  he  refused  to 
make  the  deed,  until  he  threatened  him  with  Tom  Sutton 
— which,  according  to  his  own  evidence  (Bullock's),  was 
not  true,  as  he  testified  that  he  saw  two  hundred  dollars 
paid,  which  was  said  to  be  the  last  payment,  and  that 
John  then  and  there  made  the  deed  and  he  witnessed  it  ; 
that  defendants  had  lived  on  the  land  for  many  years  prior 
to  the  making  of  the  deed,  as  the  tenants  and  laborers  of 
said  Riley  ;  that  the  defendant  John  Hall,  outside  of  this 
land,  is  not  worth  over  five  hundred  dollars,  and  the  other 
two  defendants  are  worth  very  little  ;  that  the  said  John 
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continued  to  live  on  the  land  and  controlled  the  same  until 
hiB  death,  the  defendants  referring  a  renter  to  him  after 
the  date  of  this  deed,  under  which  they  now  claim  title,  is 
such  evidence  as  should  be  submitted  to  the  jury  as  tending 
to  establish  undue  influence. 

So  taking  Wittkowsky  v.  Wasson^  71  N.  C,  451,and 
Best  V.  Frederick^  84  N.  C,  176,  as  the  correct  exposition 
of  the  role  as  to  no  evidence,  or  no  snfficient  evidence,  to 
go  to  the  jury,  the  defendant's  exception  cannot  be  sus- 
tained. These  cases  are  the  leading  cases  on  this  question, 
and  go  as  far  or  farther  than  any  other  cases  we  have  to 
support  the  defendants'  exception.  And  they  are  the 
cases  cited  by  defendants  and  relied  upon  for  their  conten- 
tion that  there  was  not  sufficient  evidence  to  go  to  the  jury. 
But,  further,  it  seems  to  us  that  defendants'  prayer  for 
instructions  to  the  jury  admits  that  there  was  evidence 
sufficient  to  go  to  the  jury,  which  is  as  follows  : 

^'  The  defendants  ask  the  court  to  charge  the  jury  that 
all  the  evidence  admitted  exclusively  as  to  the  issue  upon 
undue  influence,  such  as  the  relations  between  Rilev  and 
his  wife,  why  they  separated,  the  alleged  relations  between 
Riley  and  Mrs.  Hall,  and  other  kindred  evidence,  was 
admitted  solely  upon  the  issue  of  undue  influence.'^ 

So,  upon  a  full  consideration  of  all  this  evidence  and 
the  prayer  of  defendants,  we  are  driven  to  the  conclusion 
that  it  goes  far  beyond  Wittkowsky  v.  Wasson^  Best  v. 
Frederick,  supra,  or  any  case  where  it  has  been  held  not 
to  be  sufficient.  It  was  properly  left  to  the  jury,  and  the 
court  would  have  committed  an  error  not  to  have  done  so. 

Defendants  complain  that  there  was  not  sufficient  evi- 
dence to  sustain  the  flnding  on  the  fifth  issue  as  to  the 
payment  of  two  hundred  dollars.  We  do  not  feel  called 
upon  to  review  the  <^vidence  on  this  question,  first,  for 
that  it  was  not  made  until   after  verdict^  upon  a  motion 


N.  C]  SEPTEMBER   TERM,  1896.  415 


MiiriNa  Company  v.  Smelting  Company. 


for  a  new  trial,  and  was  therefore  too  late.  State  v.  Kiger, 
116  N.  C,  746;  State  v.  Vamer,  115  N.  C,  744;  State  v. 
JBarty  116  N.  C,  976.  And  for  the  further  reason  that 
this  finding  is  not  necessary  to  support  the  judgment  of 
the  court  in  declaring  the  deed  to  the  defendants  void.  • 

But  we  are  of  the  opinion  that  defendants  are  entitled 
to  a  credit  on  plaintiffs'  judgment  against  them  of  two 
hundred  dollars  and  interest  since  September  29,  1887, 
which  seems  to  be  the  date  of  payment.  With  this  modi- 
fication the  judgment  is  afiirmed. 

Afiirmed. 


SILVER  VALLEY  MINING  COMPANY  v.  NORTH  CAROLINA 

SMELTING  COMPANY,  et  al. 

Case  on  Appeal — Printing  Record — Costs  of  Printing 

Record. 

1.  An  appellant,  being  compelled  to  print  the  whole  of  the  **  case  on 

appeal/^  he  is,  when  successful  in  this  Court,  entitled  to  have 
taxed  against  the  appellee  the  cost  of  printing  the  whole 
case  on  appeal  and  such  other  matter  as  may  be  required  by 
Rule  81  to  be  printed,  but  not  for  the  printing  of  matter 
beyond  the  requirements  (if  the  whole  is  in  excess  of  20 
pages). 

2.  Since  all  irreleyant  and  immaterial  matter  sent  up  as  a  part  of 

the  case  on  appeal  unnecessarily  adds  to  the  cost  of  copying 
and  printing,  trial  judges  and  counsel  are  admonished  not 
to  make  cases  on  appeal  dumping  ground  for  the  entire  evi- 
dence and  other  niinutisB  of  the  trial  below. 

Motion,  by  successful  appellant,  to  tax  cost  of  printing 
record. 

Messrs,  M.  H.  Pinnix^  Watson  <&  Buxton  and  Rohhins 
A  Long^  for  plaintiff. 

Messrs,  Rohhins  (k  Raper^  for  defendants  (appellants). 
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Clark,  J. :  The  printed  record  is  80  pages,  and  the 
appellant  being  successfnl  in  obtaining  a  new  trial  here 
moves  under  Rule  31  to  tax  the  cost  of  printing  the  excess 
above  the  regulation  20  pages  in  the  costs.  The  appel- 
lant was  compelled  to  print  the  whole  of  the  "  case  on 
appeal "  and  the  exhibits  made  a  part  thereof.  Barnes 
V.  Crawford^  at  this  Term.  He  is  therefere  entitled  to 
have  taxed  the  cost  of  printing  the  whole  case  on  appeal, 
{Durkam  v.  Bailroad^lOS  N.  C,  403,)  and  also  of  printing 
other  matter  besides,  if  of  the  nature  required  by  the  rule, 
but  not  for  the  printing  of  matter  beyond  the  requirements 
(if  the  whole  is  in  excess  of  20  pages).  Roberts  v.  Lewald^ 
108  N.  C,  405.  Counsel  having  agreed  on  the  case  on 
appeal,  the  losing  party  cannot  complain  because  taxed 
with  the  whole  of  the  same  with  the  exhibits  made  a  part 
thereof,  though  much  of  it  might  well  have  been  omitted, 
being  unnecessary  to  elucidate  the  points  on  review.  Of 
the  additional  matters,  probably  some  ten  pages  were  not 
required  by  the  rule  and  were  unnecessarily  printed. 
The  clerk  will  therefore  tax  in  the  cost  against  the  losing 
party  the  printing  of  70  pages,  being  50  pages  in  excess 
of  the  20  allowed  ordinarily. 

In  Durham  v.  Railroad^  supra^  on  p.  404,  this  Court 
cautions  trial  judges  against  the  injustice  and  oppression 
which  would  follow  if,  to  save  labor  to  themselves,  they 
should  permit  ''  cases  on  appeal  to  become  dumping  ground 
for  the  entire  evidence  and  other  minutiae  of  the  trial 
below,"  and  that  only  ''so  much  of  the  evidence  or  other 
matters  occurring  on  the  trial  should  be  sent  up  as  may 
be  necessary  to  present  and  illustrate  the  matters  excepted 
to."  All  irrelevant  and  immaterial  matter  sent  up  as  part 
of  a  '"  case  on  appeal  "  unnecessarily  adds  to  the  cost  of 
copying  and  printing,  and  should  be  avoided  by  counsel 
settling  a  "  case  on  appeal  "  as  well  as  by  the  judge. 

Motion  Allowed. 
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SILVER    VALLEY    MINING   COMPANY,    et   al.    v.    NORTH 

CAROLINA  SMELTING  COMPANY. 

Corporations — Insolvency — Fraudulent  Conveyance, 

1.  Solvency  or  insolvency  of  a  living  person  or  a  decedent's  estate 

depends  apon  the  question  whether  the  value  of  the  entire 
assets  equals  or  is  less  than  the  total  indebtedness. 

2.  A  corporation  is  not  insolvent,  so  as  to  render  a  mortgage  of  its 

property  fraudulent,  so  long  as  it  has  property  sufficient,  if 
converted  into  money  at  market  prices,  to  meet  its  liabil 
ities. 

Civil  action,  brought  by  plaintiffs  to  recover  judgment 
for  money  due,  against  the  North  Carolina  Smelting  Com- 
pany, Jind  to  set  aside  and  cancel  a  mortgage  executed  by 
said  North  (Carolina  Smelting  Company  to  defendant  F.  T. 
Johnson,  and  also  to  cancel  judgments  confessed  by  said 
smelting  company  to  the  other  defendants  than  Johnson, 
and  tried  before  Greene^  «/.,  and  a  jnry,  at  Fall  Term, 
1896,  of  Davidson  Superior  Court.  Tlie  issues  related 
principally  to  the  solvency  or  insolvency  of  the  defendant 
company  at  the  dates  of  the  mortgage  and  confessions  of 
jndgment.  There  was  a  verdict  for  the  plaintiffs,  and 
from  the  judgment  thereon  the  defendant  appealed.  The 
exception  upon  which  the  decision  of  the  appeal  is  based 
is  set  out  in  the  opinion  of  Associate  Justice  Avery. 

Messrs.  M.  H.  Pinnix,  Watson  cfe  Buxton,  and  Rohhins  cfe 
Long^  for  plaintiffs. 

Messrs,  Rohhins  cfe  JRaper,  for   defendant  (appellant). 

Avery,  J. :  Looking  alone  to  the  derivation  of  the 
words  "  solvent  "  and  "  insolvent,"  they  mean  respect- 
ively, able  and  unable  to  pay.     Whether    the    adjective 
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insolvent  is  used  to  define  the  condition  of  a  decedent's 
eatateor  the  financial  status  of  a  living  per8<»n,  its  signifi- 
cation is  the  same.  It  means,  unable  to  meet  liabilities 
after  converting  all  of  the  property  or  assets  belonging  to 
the  person  or  estate  into  money,  at  market  prices,  and 
applying  the  proceeds,  with  the  cash  previously  on  hand, 
to  the  payment  of  them.  This  is  substantially  th©  defini- 
tion given  by  the  reputable  lexicographers,  as  will  appear 
by  reference  to  Webster's,  Worcester's  or  the  Standard 
Dictionary  ;  and  not  only  is  the  fiame  meaning  given  to 
the  term  by  common  acceptation,  as  it  is  used  in  the  ordi- 
nary transactions  of  life,  but,  applying  the  crucial  teet,  we 
will  find  that  in  the  discussion  of  almost  every  appeal 
involving  an  issue  of  fraud  and  depending  in  any  way  upon 
the  ability  of  a  debtor  to  pay  his  debts  at  the  time  of  mak- 
ing a  conveyance,  the  discussions  in  the  opinions  of  this 
Court  have  been  predicated  upon  tbeaseunaption  that  solv- 
ency or  insolvency  depends  upon  the  qnestion  whether  the 
entire  assets  equal  or  exceed  in  valiie  the  total  iudebtedoests. 
Without  specifying  it  would  seem  snfficient  to  refer  to 
cases  of  this  class  everywhere,  but  the  <^itation  of  a  few  of 
the  lat'er  adjudications  will  suggest  numberless  others. 
Bank  v.  Adrian^  116  N.  C,  537;  Peeler  v.  Peeler^  109 
N.  C,  628;  Berry  v.  Hall.lObl^.  C,  154;  Helms  v. 
Qreen,  Ibid.,  251 ;  Brown  v.  Mitchell^  102  N.  C,  347 ; 
Woodruff  \,  Bowles^  104  N.  C,  197.  It  would  pro\^  sub- 
versive of  settled  principles,  and  would  tend  to  impair 
credit  and  embarrass  trade,  to  give  onr  saiiction  to  a  defi- 
nition of  an  insolvent  that  would  bring  within  the  class  of 
which  it  i6  descriptive  every  pereen.-nirtnTal  or  mrti«ci«l. 
who  in  the  course  of  active  business  is  unable  to  meet 
the  demands  of  creditors  without  borrowing  money. 

Tlie  court  below  instructed  the  jury   that    "property  is 
not  a  legal  tender  in  payment    of  debt,  and  a  debtor  has 
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no  right  to  pay  a  debt  with  property  of  any  kind.  There- 
fore the  amount  of  defendant's  corporate  property  (if  you 
believe  it  consisted  mostly  of  valuable  mining  machinery) 
was  of  little  consequence.  If  defendarrt  was  unable  to 
pay  its  matured  debt  in  lawful  money,  and  if  it  was  unable 
to  pay  its  debts  from  its  own  means,  and  had  to  obtain 
money  from  the  personal  endorsement  of  other  parties 
orith  whic;h  to  pay  maturing  obligations,  then  the  defend- 
ant was,  in  contemplation  of  law,  insolvent." 

The  instruction  asked,  and  in  lieu  of  which  the  forego- 
ing was  given,  was  as  follows : 

A  corporation  is  not  insolvent  so  long  as  it  has  property 
mffi^ient  to  m^et  its  lidbOities^  and  there  is  no  evidence  suf- 
fiHent  to  go  to  thejnry  that^  at  the  time  said  mortgage  was 
executed,  said  corporation  did  not  have  property  sufficient 
i^  meet  its  liabilities,  and  therefore  the  jury  should  find 
luid  answer  the  issues  as  to  insolvency  accordingly  ;  and 
there  i8  no  evidence  sufficient  to  go  to  the  jury  that  said 
mortgage  was  given  in  contemplation  of  insolvency,  and 
the  jury  should  so  find. 

It  is  needless  to  discuss  other  exceptions.  For  the  error 
in  substituting  the  instruction  given  for  that  prayed  for 
the  defendant  is  entitled  to  a  new  trial. 

New  Trial. 
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p.  A.  HEDRICK,  Administrator  of  W.  A.  DARK  v.  ELI  BYERLY 

AND  WIFE,  SUSAN  BYERLY. 

Action  to  Foreclose  Mortgage — Limitations — Husband  and 
Wife —  Wife^s  Land  as  Surety  for  Husband^  s  Debt, 

1.  Although  a  debt  may  be  barred  by  the  statute,  yet  a  mortgage 

by  which  the  debt  is  secured,  if  itself  not  barred,  may  be 
foreclosed  by  the  mortgagee  in  proceedings  for  that  purpose. 

2.  While  a  married  woman^s  land,  which  has  been  mortgaged  to 

secure  her  husband^s  debt,  is  to  be  treated  as  a  surety,  and 
will  be  discharged  by  any  act  of  the  creditor  or  principal 
which  would  release  any  other  surety,  yet  the  fact  that 
action  on  a  note  signed  by  husband  and  wife  and  secured 
by  mortgage  on  the  wife^s  land  is  barred  as  to  her,  does  not 
bar  a  suit  to  foreclose  the  mortgage. 

Civil  action,  tried  before  Hoke,  «/.,  at  Spring  Term, 
1896,  of  Davidson  Superior  Court.  The  facts  appear  in 
the  opinion  of  Associate  Justice  Montgomery.  There  was 
judgment  for  plaintiff  and  defendants  appealed. 

Messrs.  Rohbins  <&  Haper^  for  plaintiff. 
Messrs,      Walser   i&    Walser   and    JS.    T.     Pickens,  for 
defendants  (appellants). 

Montgomery,  J.  :  This  action   was  commenced  on  the 
6th  of  August,  1895,  to  foreclose  a  mortgage  on  real  estate. 
The  land  conveyed  was  the  property  of  the  feme  defend- 
ant,  and   the  debt   that  of   the  husband,   evidenced  bj  a 
sealed  promissory  note  executed  by  both  of  the  defendants 
and  payable  on  the  1st   day   of  November,  1884.     A  pay- 
ment was  ma(]e  on  the  debt  on  the  8tli  of  September,  1S93. 
The  feme  defendant  requested  his  Honor  to  hold  as  matter 
of  law  "  that  the  land  mortgaged,  being  the  property  oftbo 
wife,  put  her  interest  in  position  of  surety  to  the  debt  o/ 
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the  husband.  That  the  demand  as  to  her  was  barred  in 
three  years,  and  that  no  act  of  the  husband  after  the  three 
years  had  run  could  renew  or  continue  the  lien  or  mort- 
gage on  the  land  of  the  wife  for  the  debt  of  the  husband." 
His  Honor  refused  to  so  decide  as  to  the  mortgage,  and 
held  that  the  payment  made  by  the  husband  on  the  debt 
within  ten  years  from  maturity  would  continue  the  lien  of 
the  mortgage.  There  was  no  error  in  this  ruling.  "  It  is 
well  settled  by  repeated  decisions  of  this  Court  that  where 
a  wife  joins  her  husband  in  a  conveyance  of  her  separate 
property  to  secure  a  debt  of  the  husband,  the  relation 
which  she  sustains  to  the  transaction  is  that  of  surety." 
Purvis  and  wifev.  Carataphen^  73  N.  C,  575  at  p.  581;  Gore 
T.  Townsendy  105  N.  C,  228;  Hinton  v.  Greenleaf^  113  N.  C., 
6.  And  it  is  also  true  that  whatever  act  which,  on  the 
part  of  a  principal,  would  discharge  a  surety,  would  also 
discharge  the  property  of  the  wife  from  liability  under  a 
mortgage  or  deed  of  trust  made  to  secure  the  debt  of  her 
husband.  Hinton  v.  Greenleaf^  supra.  But  it  is  to  be 
borne  in  mind  that  a  married  woman  cannot,  in  this  State, 
make  a  legal  contract,  either  as  principal  or  as  surety 
for  her  husband,  which  will  bind  her  real  estate. 

She  can,  if  she  chooses,  charge  her  separate  real  estate 
with  the  payment  of  a  debt  of  her  husband  by  way  of 
mortgage  or  deed  of  trust  with  privy  examination.  Farth- 
ing V.  Shields^  106  N.  C,  289.  Therefore,  when  a  married 
woman  charges  her  separate  real  estate  with  the  payment 
of  her  hosbM^d'e  debt,  the  land  is  not  conveyed  to  make 
good  any  legal  contract  that  she  has  made  with  the  cred- 
itor, but  to  secure  the  husband^s  contract  to  make  good  his 
debt  by  a  charge  on  her  separate  estate.  She,  by  her 
act,  makes  no  contract,  but  appropriates  the  property  con- 
veyed in  the  deed  to  the  payment  of  her  husband's  debt, 
and  as  long  as  the  mortgage  is  not  barred  by  the  Statute 
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of  LitnitHtions  the  landflean  be  subjected  to  the  payment  of 
the  debt.  And  it  has  been  held  in  the  case  of  Crom  y. 
Alleriy  141  U.  S.,  528,  that  the  payment  of  interest  by  a 
husband  upon  his  note,  secured  by  a  mortgage  upon  the 
separate  real  estate  of  his  wife,  operates  to  keep  alive  the 
mortgage  security.  But,  for  the  sake  of  the  argument, 
suppose  it  be  admitted  that  the  feme  defendant's  plea  of 
the  Statute  of  Limitations  had  been  a  good  one  and  so  held 
by  the  court  below,  it  could  avail  her  nothing.  The  Stat- 
ute of  Limitations  defeats  the  remedy  when  the  note  is  sued 
upon,  but  it  does  not  discharge  the  debt;  and,  although  the 
debt  might  be  barred  by  the  statute,  yet  the  mortgage  by 
which  the  debt  is  secured,  if  itself  not  barred,  may  be  fore- 
closed by  the  mortgagee  in  proceedings  for  that  purpose. 
Oapehart  v.  Dettrick^  91  N.  C,  344;  Arrington  v.  Rou^- 
land,  97  N.  C,  127  ;  Jenkins  v.  Wilkinson^  113  N.  C,  538. 

No  Error- 


W.  L.  CECIL  V.  W.  F.  HENDERSON. 

Trial  —  Witness  —  Impeaching    Question  —  InadfnisMk 

Question. 

In  the  trial  of  an  action  to  which  the  defendant  had  set  up  the 
plea  of  the  Statute  of  Limitations^  it  ^as  improper  to  &Uo# 
the  plaintiff  to  itsk  the  defendant  on  eroM-eiamiftatiefn,  far 
the  parpose  i>t  impeaoliiDg  him^  whether  he  had  not  inter- 
posed the  same  defense  to  various  claims  previoosly. 

Civil  action,  tried  at  Spring  Term,  18Sf6,  of  Davimm 
Superior  Court.  The  facts  appear  Ih  the  Oplniofl  of  Cbiif 
Justice  Faircloth.  There  t^as  a  verdict  foi*  the  plattitttf, 
and  defendant  appealed  ffom  the  jndgtnMt  thereon. 
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Mt.  M.  H.  Pinnix,  for  plaintiff. 

Messrs.  Shepherd  <&  Busbee^  and  Walser  dh  Walser^  for 
defendant  (appellant). 

Faircloth,  C.  J.  :  Action  on  a  note  against  defendant, 
as  surety  for  one  Loftin.     Plea,  Statute  of  Limitations. 

The  controversy  on  the  trial  was  whether  defendant 
had  agreed  with  plaintiff  not  to  rely  on  the  Statute  of  Lim- 
itations. The  evidence  on  that  question,  of  plaintiff  and 
defendant,  was  conflicting.  On  cross-examination  the 
defendant  was  asked,  for  the  purpose  of  impeaching  the 
witness,  if  he  liad  not  plead  the  Statute  of  Limitations  to 
various  claims,  specifying  them.  Ohjection  by  defendant 
overruled.     Exception. 

The  plaintiff  insists  that  the  question  is  not  prejudicial 
to  the  defendant,  and  relies  on  Bost  v.  Bost^  87  N.  C, 
477.  That  case  does  not  support  his  contention,  because 
the  question  was  not  asked  for  the  purpose  of  impeach- 
ing any  witness  or  party  to  the  action,  but  went  only  to 
the  testamentary  capacity  of  the  testator.  Ito  court 
can  allow  a  suitor  or  witness  to  be  impeached  or  discred- 
ited because  he  had  entered  a  plea  allowed  by  statute 
and  enforced  by  the  courts.  The  question  then  was 
irrelevant  ;  and,  if  answered  in  the  affirmative,  it  would 
have  been  the  duty  of  the  court  to  withdraw  the  same 
from  the  jury.  The  admission  of  the  question  would 
allow  an  appeal  to  local  prejudice,  if  any  should  exist,  on 
the  question  of  pleading  a  debt  out  of  date,  as  it  is  usually 
termed  in  the  country,  and  this  would  result  in  trying  the 
same  question  in  different  localities  according  to  local  sen- 
timent, and  there  would  be  no  uniform  rule  to  govern 
courts  and  juries.  The  principle  announced  was  decided  in 
Russell  V.  Heamey  113  N.  C,  361,  where  the  question  was. 
Did  not  the  plaintiff  have  the  reputation  of  suing  for  usury, 

and  if  be  had  not  so  sued  before  ?     Held  incompetent. 

New  Trial. 
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A.  P.  CATHEY  V.  W.  P.  SHOEMAKER. 

Trial —  Witness —  Impeachment  —  Appeal  —  Omission  of 
Judge  to  Recapitulate  Testimony  Must  be  Objected  to 
Before   Verdict 

1.  While  the  answer  of  a  witness  to  a  collateral  question,  drawn 

out  on  cross-examination,  is  ordinarily  conclusive,  yet,  'when 
such  question  is  as  to  declarations  of  the  witness  and  is 
asked  to  show  his  temper,  bias  or  disposition,  and  he  is 
apprised  of  the  time  and  place  of  the  declarations,  the  oppo- 
site party  is  not  bound  by  the  answer,  but  may  contradict 
the  witness  by  other  testimony. 

2.  The  omission  of  the  trial  judge  to  recapitulate  any  portion  of 

the  testimony  which  a  party  may  deem  material  should  be 
called  to  the  attention  of  the  judge  at  the  conclusion  of  the 
charge,  so  as  to  give  him  an  opportunity  to  correct  the  omis- 
sion.   After  verdict,  it  is  too  late  to  except  to  the  omission. 

3.  Where,   in  the   trial  of  a  summary  process  of  ejectment,  on 

appeal,  there  was  testimony  tending  to  show  that,  after 
some  contentions  between  plaintiff  and  defendant,  the  latter 
agreed  to  work  the  crop  to  the  satisfaction  of  the  plaintiff, 
if  he  were  allowed  to  remain  on  the  land,  and  that,  if  he 
failed  to  do  so,  he  would  surrender  possession,  it  was  not 
error  to  instruct  the  jury  that,  if  such  agreement  was  made 
by  the  defendant,  his  violation  of  it  was  a  forfeiture  of  the 
1  ease  and  the  plaintiff  had  a  right  to  eject  the  defendant  by 
summary  proceedings  before  the  justice  of  the  peace,  and  the 
jury  should  answer  in  the  negative  an  issue  as  to  whether 
the  removal  of  the  defendant  was  wrongful. 

SumiTiary  proceeding  in  ejectment,  comtnenced  before  a 
justice  of  the  peace,  and  tried  before  Hoke^  «A,  and  a  jnrj, 
at  February  Term,  1896,  of  Iredell  Superior  Court. 

1.  Plaintiff  alleged  that  he  rented  to  defendant  a  tract  of 
land  in  1895 — plaintiff  to  furnish  supplies,  defendant  to 
cultivate  crop,  and  that  defendant  failed  to  comply  with 
the  terms  of  the  lease. 
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2.  Plaintiff  demanded  that  he  comply  with  the  terms  or 
quit,  and  defendant  thereupon  exprcBslj  agreed  to  surren- 
der and  deliver  up  the  premises,  provided  the  crop  was  not 
worked  according  to  agreement;  and  thenceforward  defend- 
ant failed  to  comply,  and  declined  to  permit  plaintiff  to 
cultivate  the  crop  and  save  it  from  loss  or  damage,  where- 
upon plaintiff  demanded  possession  and  brought  suit. 

3.  Plaintiff  furnished  supplies  to  defendant  in  excess  of 
the  value  of  defendant's  interest  in  the  crop,  the  said  value 
having  been  decided  by  reference  to  W.  Hanner  and  M.  C. 
Caldwell,  by  agreement  between  plaintiff  and  defendant. 

4.  That  defendant  damaged  plaintiff,  by  reason  of  his 
failure  to  cultivate  the  crop,  about  $30.  Wherefore  plaint- 
iff demanded  judgment  for  possession  and  damages,  &c. 

Defendant,  answering,  denied  allegation  in  first  para- 
graph of  complaint,  except  as  to  the  renting  and  furnish- 
ing of  supplies. 

2.  Denied  allegation  in  second  paragraph,  except  as  to 
agreement  that  plaintiff  might  cultivate  crop,  and  that 
he  brought  suit. 

3.  Denied  allegations  in  paragraphs  3  and  4.  And  fur- 
ther answering  he  averred  that  he  fully  complied  with  con- 
tract, and  while  in  possession  the  plaintiff  instituted  suit 
against  him  without  just  cause,  and  he  was  ejected  from 
the  premises  and  thrown  out  of  employment  for  himself 
and  family,  without  a  place  to  shelter  them,  one  of  his 
children  being  seriously  sick  at  the  time,  and  that  plaintiff 
took  possession  and  received  the  proceeds  of  the  crop  to 
his  own  use  without  paying  defendant  anything  for  his 
labor^  and  that  thereby  he  hud  been  damaged  $200.  Where- 
fore  he  demanded  judgment,  &c. 

"  Issues :  1.  Was  defendant  willfully  and  wrongfully 
removed  from  premises ?     Ans.,  'No.' 
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"2.  What  amount  is  due  plaintiff  for  advancements  to 
defendant  on  his  crop  ?     Ans.,  '  $49.69.' 

'*  3.  What  was  the  value  of  defendant's  interest  in  the 
crop  (     Ans.,  '  $45.' 

''4.  What  damage  is  defendant  entitled  to  recover  by 
reason  of  his  wrongful  removal,  over  and  above  his  interest 
in  the  crop  'i  Ans.,  '  Catliey,  supplies,  $49.69  ;  value  of 
defendant's  interest  in  crop,  $45  :  balance  due  Cathey, 
$4.69.'  " 

On  the  first  issue  the  court  charged  the  jury  that  a  land- 
lord had  no  right  to  eject  a  tenant  simply  because  the  crop 
was  not  worked  to  his  own  notion.  To  w^arrant  such 
procedure  there  must  be  some  breach  of  agreement  which, 
by  the  terms  of  the  contract,  was  to  forfeit  the  lease  ;  that 
if  plaintiff  and  defendant,  after  agreement  to  surrender  the 
original  lease  and  arbitrate,  had  entered  into  a  new  agree- 
ment by  which  defendant  had  agreed  to  vacate  premises 
unless  the  land  was  properly  worked,  and  defendant  will- 
fully failed  thereafter  to  properly  work  and  was  ejected 
for  that  reason,  then  the  ejectment  was  rightful,  and  the 
jury  should  answer  the  first  issue  "  No."  Defendant 
excepted.  But  if  defendant  had  worked  properly,  and  if 
the  neglect  was  caused  by  plain tift''s  failure  to  comply 
with  his  contract  and  furnish  sufficient  supplies  to  defend- 
ant, then  defendant  was  in  no  default,  and  the  jury  should 
answer  the  issue  "  Yes." 

In  reciting  the  evidence  to  the  jury  on  the  question  as 
to  whether  defendant  had  willfully  failed  to  work  the  land 
after  the  new  agreement,  the  court  stated  that  the  only 
evidence  for  defendant  which  the  court  could  recall  was 
evidence  of  the  defendant  and  his  wife^  and  recited  the 
evidence  of  them  and  the  other  witnesses  as  the  court 
recalled   it.     Defendant's  counsel  did  not  except  to  this 
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at  the  time,  but  did  except  on  the  motioTi  for  a  new  trial 
and  before  the  judgment  was  signed. 

When  defendant  was  being  examined  as  a  witness  he 
was  asked  by  plaintiiF,  and  properly  cautioned,  if  he  had 
not  told  one  Allison,  after  this  suit  had  begun  and  a 
short  time  before  plaintiflTs  barn  was  burned,  that  he  wished 
he  could  see  the  plaintiff's  house  on  fire  and  the  plaintiff 
burned  up  in  it.  Defendant  denied  ever  having  made  any 
such  statement.  Plaintiff  was  then  permitted  to  show  by 
witiiees  Allison,  over  defendant's  objection,  that  defendant 
had  made  such  statement  to  him,  and  defendant  excepted. 
Verdict  for  plaintiff.  Motion  for  new  trial  for  alleged 
errors  in  charge  and  for  errors  in  ruling  on  questions  of 
evidence.  Motion  overruled,  defendant  excepted  and 
appealed  from  the  judgment  rendered. 

Messrs.  Rohhins  A  Long^  for  plaintiff. 
No  counsel  for  appellant. 

Clabk,  J.  :  The  answer  of  a  witness  to  a  collateral  ques- 
tion, drawn  out  on  cross-examination,  is  ordinarily  conclu- 
sive ;  bnt  this  is  subject  to  the  exception  that  when,  as  in 
this  case,  the  impeaching  or  collateral  question  is  as  to  a 
declaration  of  th6  witness  and  is  asked  to  show  th6  temper, 
bias  or  disposition  of  the  witness,  and  he  is  given  the  time 
and  place  of  the  alleged  declaration^  the  opposite  party  is 
not  bound  by  the  answer,  but  may  contradict  him  by  other 
evidence*  1  Greenleaf  Ev.,  Sec.  460;  State  v.  Pattersoriy 
24  N.  C,  346 ;  Jones  v.  Jones,  80  N.  C„  246. 

When  the  jndge  fatlft  or  omits  to  recapitulate  any  por- 
tion of  tlie  evidence  which  a  party  deems  material,  he  must 
call  it  to  the  judge^s  attention  at  the  conclusion  of  the 
charge,  that  he  may  have  opportunity  to  correct  the  omis- 
sion*    It  is  too  late  to  except  to  the  omission  for  the  first 
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time  after  verdict.     State  v.  Grady,  83  N.  C,  643  ;  StaU 
V.  JSeynoldSj  87  N.  C,  644. 

The  exception  to  the  charge,  in  the  particular  specified, 
is  also  without  merit. 

No  Error. 


F.  H.  STITH,  Executor  of  N.  L.  STITH  v.  A.  B.  JONES,  et  al. 

Judgment  of  Non-suit — Motion  to  Set  Aside — Excusable 
Neglect — Reference  hy  Consent — Failure  to  Prosecute. 

1.  The  fact  that  a  plaintiff  may,  when  non-suited,  bring  a  new 

action  within  a  year  does  not  prevent  the  judgment  being 
set  aside,  like  any  other  judgment,  on  the  ground  of  excus- 
able neglect,  but  to  authorize  the  court  to  set  aside  sueh 
judgment  excusable  neglect  must  clearly  appear. 

2.  Where,  after  the  failure  of  the  plaintifF  for  four  and  a  half 

years  to  prosecute  an  action  that  had  been  referred  by  con- 
sent, a  motion  for  non-suit  was  made  during  the  first  week  of 
a  term  of  court,  and  adjourned  for  hearing  until  the  next 
week,  it  was  inexcusable  neglect  in  the  plaintiff  to  give  no 
attention  to  the  matter,  it  not  appearing  that  he  or  his 
counsel  was  prevented,  by  sickness  or  other  cause,  from  so 
doing. 

8.  While  it  is  ordinarily  the  rule  that  consent  references  cannot 
be  set  aside  except  by  consent  or  by  the  death  of  the  refereeii 
yet  the  court  retains  jurisdiction  of  the  action  and  may 
direct  a  non-suit  for  failure  to  prosecute  it. 

4.  The  failure  of  a  plaintiff  for  four  and  a  half  years  to  prosecute 
an  action  which  has  been  referred  by  oonsent  authorises 
the  court  to  enter  a  non-suit  for  such  neglect. 
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5.  The  discretionary  power  of  the  trial  court  to  eet  aside  a  judg- 
ment  daly  rendered  exists  only  where  excusable  neglect  is 
shown ;  and  where  a  jadgment  setting  aside  the  non-suit  was 
not  based  on  excusable  neglect,  but  is  stated  to  have  been 
on  the  ground  that  the  non-suit  was  ^Mmprovidently  and 
erroneously  ad  judged, ^^  the  action  of  the  lower  court  in  set- 
ting aside  the  judgment  of  non-suit  will  be  reversed. 

Motion  of  plaintiff,  heard  at  Fall  Term,  1896,  of  David- 
son Superior  Court,  before  Greene^  «/.,  to  set  aside  a  judg- 
ment of  non-suit  entered  at  Fall  Term,  1895,  of  said 
court.  The  motion  was  granted,  and  defendants  appealed. 
The  facts  appear  in  the  opinion  of  Associate  Justice 
Clark. 

JUessrs.  J.  B,  Batchelor  and  Bobbins  cfe  Long^  for 
plaintiff. 

Mr,  B,  O.  Burton^  for  defendants  (appellants). 

Clark,  J.:  This  action  was  begun  in  1886,  and  was 
referred  by  consent  at  March  Term,  1889.  The  referee 
held  two  or  three  sittings,  the  last  being  in  February, 
18&1.  Thereafter  the  plaintiff  took  no  further  steps  to 
procure  a  hearing  or  to  have  the  report  made,  and  at  Fall 
Term,  1895,  the  cause  being  reached  regularly  on  the 
docket,  the  defendant  moved  for  judgment  as  of  non-suit. 
This  motion  was  continued  over  till  the  second  week, 
ivhen,  the  case  being  reached,  the  plaintiff  was  called,  and 
not  appearing  by  counsel  or  in  person,  judgment  was 
entered  as  of  non-suit.  It  is  true  that  the  plaintiff,  after 
a  non-suit,  can  bring  a  new  action  within  a  year,  but  we 
do  not  concur  with  appellant  that  therefore  a  judgment  of 
non-suit  cannot  be  set  aside,  like  any  other  judgment,  if 
there  was  excusable  neglect,  because  a  plaintiff  in  such 
cases  might  be  unjustly  mulcted  in  a  large  bill  of  costs  or 
otherwise  prejudiced    when   not   in  default.     We    think. 
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however,  the  £act8  in  this  case  do  not  ahow  excusable  neg- 
lect on  the  part  of  the  plaintiff.  The  delay  to  prosecute 
the  case  before  the  referee,  or  to  take  any  steps  to  secure 
a  report,  or  give  any  attention  whatsoever  to  the  ease  from 
Februar}^  1891,  till  September,  1896,  a  period  of  more 
than  four  years  and  a  half,  was  inexcusable  neglect. 
When  the  case  was  reached  tlie  first  week  of  the  term, 
and  that  state  of  facts  appeared^  hi«  Honor  might  well 
have  adjudged  that  the  plaintiff  had  failed  to  prosecute 
his  action.  The  case  was  continued  over  to  tlie  second 
week,  with  the  motion  to  nou-suit  still  pending,  and  the 
parties  to  an  action  pending  in  court  are  fixed  with  notice 
of  all  motions  therein  made  at  term.  Coot  v.  Smithy  107 
N.  C,  439;  WiUon  v.  Pearson,  102  N.  C,  290;  Spencer 
V.  Credle,  102  N.  C,  68  ;  HemphiU  v.  Moore,  104  N.  C, 
379  ;  Standll  v.  Gay,  92  N.  C,  455 ;  University  v.  Las- 
siter,  83  N.  C,  38;  Sparrow  v.  Davidson,  77  N.  C,  35. 
When,  therefore,  the  case  was  again  regularly  reached  on 
the  second  week,  the  plaintiff  certainly  should  have  shown 
cause  why  the  non-suit  should  not  have  been  entered.  It 
was  inexcusable  neglect  not  to  have  shown  that  much 
attention  to  the  case,  for  the  judge  does  not  find  that  the 
plaintiff  or  his  counsel  was  sick  or  unable  to  attend. 
Besides,  upon  the  facts  now  shown  by  him,  if  the  plaintiff 
had  been  present  he  could  not  have  successfully  opposed 
the  non-suit,  when  for  four  years  and  seven  months  he 
had  given  no  attention  to  the  cause. 

It  is  true  that  ordinarily  the  rule  is  that  a  consent  judg- 
ment cannot  be  set  aside  except  by  consent  or  the  death 
of  the  referee,  (Clark's  Code,  p.  405,  2d  Ed.,)  though  there 
may  be  exceptions  to  that  rule  as  to  most  others.  This, 
however,  is  not  an  attempt  to  set  aside  a  consent  refer- 
ence, but  a  dismissal  of  the  action  for  a  failure  to  proBe. 
cute  it,  and  such  failure  may  be  tfhown  by  long-continued 
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failure  to  prosecute  it  before  the  referee  as  well  as  in  any 
other  way,  (ifci^feiZ^  v.  Lawton^  99  IS.  C,  16,)  for  the  court 
retains  jurisdiction  of  the  action.  If  this  were  not  true, 
then,  if  a  plaintiff  can  once  get  his  case  referred  by  con- 
sent, and  finds  it  likely  to  go  against  him,  he  can  vex  the 
defendant  by  continuing  it  indefinitely.  Judges  and  law- 
yers might  coiBe  and  go,  but  that  ease,  like  Tennyson's 
brook,  would 

"Goon 
Forevea",""  and  forever. 

The  jtidge  does  not  find  that  there  was  excusable  neg- 
lect, nor  does  he  find  facts  which  would  justify  such  con- 
clusion of  law.  If  there  was  excusable  neglect,  the  judge 
ID  hi£  discretioo  might  set  aside  the  judgment  or  refuse  to 
do  80,  and  the  exercise  of  such  discretion  is  not  reviewa- 
We.  Simonton  v.  Lanier,  71  N.  C,  498  ;  Brown  v.  Halej 
93  N.  C,  188.  But  the  discretionary  power  only  exists 
when  excusable  neglect  has  been  shown.     Code,  Sec.  274. 

The  judgment  setting  aside  the  non-suit  is  not  based 
upon  excusable  neglect,  or  indeed  any  other  ground,  but 
the  "case  on  appeal"  settled  by  the  judge  apparently 
rests  his  action  on  the  ground  that  the  non-suit  "  was 
improvidently  and  erroneously  adjudged."  If  so,  it  could 
only  have  been  corrected  by  an  appeal. 

The  action  of  the  court  below  in  setting  aside  the  non- 
suit is 

Reversed. 
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J.  W.  CAUDLE  AND  WIFE  v.  W.  E.  MORAN. 

Practice — Irregular   Judgment — Order   in    One   Action 
Invalid  as  Affecting  Separate  Action. 

1.  While  an  action  to  foreclose  a  contract  for  the  sale  of  land  was 

pending  an  attachment  was  sued  out  against  the  defend- 
ant and  levied  upon  personal  property.  The  plaintiffs  also 
brought  summary  process  of  ejectment  before  a  justice  of 
the  peace,  and  from  a  judgment  removing  the  defendant 
from  possession  the  latter  appealed  to  the  Supreme  Court. 
Defendant  afterwards  moved  in  the  foreclosure  action  for  an 
order  vacating  the  attachment  and  restoring  him  to  posses- 
sion of  the  land  ;  Held^  that  an  order  restoring  the  defend- 
ant to  possession,  made  in  the  foreclosure  action  before  the 
appeal  in  the  ejectment  case  bad  been  tried,  was  erroneous. 

2.  In  such  case,  however,  it  was  proper  to  appoint  a  receiver  of  the 

rents  and  profits  of  the  land. 

Civil  action,  pending  in  Stokes  Superior  Court,  heard 
before  Norwood^  J,^  at  Chambers^  in  Winston,  Forsjth 
eounty,  on  May  18,  1896,  on  motion  of  defendant.  The 
facts  appear  in  the  opinion  of  Associate  Justice  Furohks. 
Plaintiffs  appealed. 

Messrs.  A.  M.  Stack  and  Jones  cfe  Patterson^  for 
plaintiffs  (appellants). 

Messrs.   Watson  <&  Buxton^  for  defendant. 

FuROHES,  J. :  It  appears  from  the  pleadings  in  this  case 
that  plaintiffs  sold  the  defendant  a  tract  of  land  and  gave 
him  a  bond  for  title  when  paid  for;  and  the  defendant 
executed  to  plaintiffs  his  note  for  the  purchase  money  and 
a  sale  of  the  land. 

That  after  this  action  was  commenced  the  plaintiffs  8aed 
out  warrants  of  attachments,  which  were  levied  upon  cer- 
tain articles  of  personal  property  of  the  defendant. 

That  after  this  action  was  commenced  the  plaintiff  also 
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commeDced  summary  proceedingB  in  ejectment  before  a 
justice  of  the  peace  against  the  defendant  for  possession 
of  this  same  land,  and  managed  the  matter  so  that  he  got 
judgm,ent  and  turned  the  defendant  out  of  posBession, 

The  defendant  appealed  from  this  justice's  judgment  to 
the  superior  court,  where  the  case  now  stands  for  trial,  as 
well  as  this  action,  brought  for  the  purchase  money. 

The  defendant,  wishing  to  have  the  said  attachments 
vacated,  upon  notice  moved  the  court  for  an  order  vacating 
the  same;  but  as  the  parties  were  not  able  to  have  the 
same  heard  at  Stokes  court  they  agreed  that  it  might  be 
heard  at  Forsyth  court,  which  was  done. 

Upon  this  hearing  the  court  refused  to  vacate  the 
attachments,  but  made  an  order  restoring  the  defendant 
to  the  possession  of  the  land  from  which  he  had  been 
ejected  by  the  justice  of  the  peace,  and  appointed  a 
receiver  of  the  rents  and  profits.  The  plaintiff,  being  dis- 
satisfied with  that  part  of  the  order  restoring  the  defend- 
ant to  possession,  excepted  and  appealed. 

However  just  this  order  of  restitution  may  have  been, 
it  was  a  legal  error  and  cannot  be  sustained.  It  was 
erroneous  because  it  was  not  made  in  the  case  then  being 
heard  by  the  court,  but  in  another  case  then  pending,  and 
for  trial  in  Stokes  county.  It  was  erroneous  because  it 
was  made  before  the  case  on  appeal  was  tried,  in  which 
the  defendant  was  ejected. 

The  order  appointing  a  receiver  seems  to  us  to  have  been 
proper,  and  that  part  jof  the  order  is  aflirmed.  But  that 
part  of  the  order  restoring  the  defendant  to  the  possession 
of  the  land  is  erroneous  and  must  be  reversed.  Error,  and 
order  of  restitution  is  reversed. 

Error. 
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A.  M.  STACK  V.  N.  M.  PEPPER,  et  al. 

Action  of  Trespaits  Quare  Clausum  Fregit — Boundaries — 
Survey — Presumption  as  to  Mode  of  Survey — Surface 
and  Perpendicular  Measurement. 

1.  While  the  surface  and  not  the  level  or  horizontal  mode  of  meas- 

urement is  prenerally  adopted  in  surveys,  and  the  general 
presumption  is  that  a  survey  of  the  surface  was  contem- 
plated by  the  parties  to  a  deed,  yet  that  presumption  pre- 
vails only  where  it  appears  feasible  and  reasonable  to  have 
pursued  that  course. 

2.  Where  a  line  of  purvey  crossed  a  perpendicular  cliflf  at  a  place 

where  it  could  not  be  climbed,  and  to  give  the  quantity  of 
]and  called  for  by  the  survey  and  to  take  the  line  to  a  bound- 
ary shown  to  have  been  marked  in  an  old  survey,  it  was 
necessary  to  exclude  the  distance  up  the  face  of  the  cliff,  it 
was  not  error  to  instruct  the  jury  to  exclude  it  in  determin- 
ing the  boundary. 

Action  for  damages  for  alleged  unlawful  entry  upon 
land  and  cutting  and  carrying  away  wood,  tried  before 
Brov'7}^  e/.,  at  Fall  Term,  1805,  of  Stokks  Superior  Court 
A  verdict  w^as  rendered  f«»r  plaintiff,  but  judgment  not 
having  been  entered  thereon  at  that  term,  judgnient  nunc 
pro  tunc  was  entered  at  Fall  Teruj,  1896,  by  Iloke^  J. 

On  the  trial  the  following  were  the  issues  and  findings: 

'•'l.  Did  defendant  wrongfully  enter  and  trespass  upon 
the  land  whereof  the  ]>laintiff  is  seized  and  pcssessed,  as 
alleged  by  the  plaintiff?     Ans.,  '  Yes.' 

*' 2.  If  so,  what  damage  has  plaintiff  sustained  ^  Ans., 
'  One  penny."  " 

Plaintiff  introduced  in  support  of  his  title  a  grant  from 
the  State  to  Gottlieb  Shober,  original  survey  and  plat 
made  by  Joseph  Cloud,  upon  which  the  grant  was  issued, 
certified    by    the   Secretary    of  State,  which   is  calleil  the 
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"  Clond  survey."  There  was  also  used  on  the  trial  what 
was  called  "the  Court  survey  and  plat;"  deed  from  Sho- 
wier to  Pickering  for  3,560  acres,  dated  July  17, 1795,  con- 
taining same  boundaries  as  in  Shober  grant;  deed  from 
Sheriff  to  E.  Shober,  October  13,  1813,  for  640  acres, 
described  as  Section  392  of  said  Shober  grant ;  the  will  of 

E.  Shober,   dated   April   27,   1846,  devising  said  land  to 

F.  E.  and  C.  E.  Shober,  and  then  a  deed  from  them  for 
same  land,  dated  July  23,  1892. 

S.  M.  Shelton  testified  for  the  plaintiff:  *'I  have  been  a 
practical  surveyor  for  18  years;  have  been  county  sur- 
veyor and  have  surveyed  these  lands  several  times.  The 
boundaries  in  the  Shober  grant  correspond  with  and  are 
the  same  as  delineated  on  the  Cloud  survey  and  plat  from 
the  office  of  the  Secretarv  of  State,  and  are  the  same  as 
delineated  on  the  Court  survey  and  plat.  The  deed  from 
Sliober  to  Pickering  contains  the  same  boundaries,  and  the 
deed  from  Banner,  sheriff,  to  E.  Shober  has  the  same  bound- 
aries as  Section  392  of  the  Cloud  survey  and  plat,  and  is 
a  part  of  the  land  comprised  in  the  Shober  grant,  and  is 
the  tract  embraced  within  the  red  lines  on  the  Court  sur- 
vey and  plat.  The  deed  from  F.  E.  and  C.  E.  Shober  to 
plaintiff  embraces  the  same  land.  The  modern  surveys 
agree  exactly  with  the  old  survey  in  evidence  in  this  case. 
1  don't  know,  myself,  whether  tiic  disputed  land  in  this 
caee  is  in  the  Shober  grant  or  not  ;  it  depends  upon  how 
you  run  and  survey  that  grant.  If  I  begin  at  the  dogwood 
and  run  the  couree  and  distance,  it  throws  the  disputed 
land  outside  the  Shober  grant,  provided  1  include  the  per- 
pendicular of  a  very  steep  cliff  as  part  of  the  23  and  } 
chains.  The  cliff  is  on  the  lino  running  from  L  to  M  on 
the  Court  survey.  It  comprises  three  or  four  rock  bould- 
ers nearly  straight  up,  but  not  exactly  so.  I  climbed  up  it, 
but  with  difficulty,  and  had  to  pull  off  my  shoes  to  do  so. 
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If  I  don't  count  the  distance  up  the  cliff,  then  the  23} 
chains  will  carry  me  to  M  in  the  red  line,  and  that  will 
throw  the  disputed  land  in  the  Shober  grant.  If  I  do 
inchide  the  distance  from  the  bottom  of  the  cliff  to  its  top 
as  a  part  of  the  23  and  3  chains,  the  disputed  land  will  not 
be  in  the  Shober  grant.  Omitting  the  distance  up  the 
cliff,  the  23  and  i  chains  goes  exactly  toM  in  the  red  line, 
which  puts  the  land  in  the  Shober  grant.  I  have  measured 
and  tested,  by  the  scale  on  the  Cloud  survey  and  plat,  alt 
the  lines  on  said  plat,  and  find  that  they  are  all  correct,  if 
you  measure  from  L  to  M  on  the  red  line  without  includ- 
ing the  height  of  the  cliff.  The  line  from  O  to  M  on  the 
Court  plat,  as  called  for  in  plaintiff's  deed  and  in  sheriff^s 
deed,  reaches  pointers  at  K  on  red  line  near  chestnut  oak, 
and  I  found  on  the  red  line  from  N  to  M  several  old-marked 
trees  and  some  newly  marked  ones.  I  ran  the  red  line 
from  N  to  M  for  some  distance,  stopped  and  marked  the 
place,  then  went  to  M  and  ran  the  red  line  back  towaids 
N.  and  struck  the  marked  place.  I  ran  from  the  north- 
eastern corner  of  Section  393  on  the  Cloud  survey  west 
and  struck  the  red  line  on  the  Court  survey  at  N.  On  the 
black  line  from  N  to  M  on  the  Court  survey  I  found  two 
marked  trees.  I  blocked  one  and  found  the  mark  43  years 
old.  Section  392  of  the  Shober  grant.  Cloud's  survey, 
contains  640  acres.  Within  the  red  lines  on  the  Court  sur- 
vey plaintiff's  tract  contains  640  acres,  but  within  the  black 
lines  it  contains  only  513  acres.  The  Shober  grant,  run 
on  red  line  from  M  to  N,  includes  the  disputed  land.  The 
defendant's  land  lies  north  of  the  Shober  grant.  The  land 
in  dispute  contains  127  acres.  I  reversed  the  lines  of  the 
grant  and  ran  them  with  the  sanje  result." 

A.  M.  Stack  testified  :  "  I  know  where  N  is  on  the  red 
line.  There  are  pointers  there  near  a  chestnut  oak.  I 
accompanied  the  surveyor  to  M  ;  saw  on   the   red  line  ^ 
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to  M  marked  trees — eotne  old  and  some  new.  The  new 
marks  the  defendant  Pepper  told  nie  he  made  in  fixing  to 
divide  np  his  estate.  Pepper  said  my  deed  ran  up  to  the 
red  line,  but  that  the  Shober  grant  did  not,  as  he  eon- 
tended.  The  defendants  cut  down  some  trees  on  the  east 
end  near  N,  just  north  of  the  black  line  and  on  the  land 
in  dispute,  shortly  before  the  bringing  of  this  suit.  They 
were  worth  one  dollar.  The  cliff  spoken  of  by  the  sur- 
veyor (Shelton)  is  such  that  you  cannot  go  up  it  at  the 
place  where  the  line  of  the  Shober  grant  strikes  it.  You 
have  to  go  east  two  chains  to  climb  it,  at  a  sort  of  gap." 

S.  B.  Taylor  testified  :  That  he  knows  the  place  where 
the  pointers  and  the  chestnut  oak  are;  that  soon  after  the 
war  he  was  with  a  party  surveying  adjacent  lands,  and 
at  that  time  there  were  old-marked  trees  along  the  red 
lines  from  N  to  M  on  Court  plat. 

L.  B.  Simmons  testified  :  "  1  waspiesent  six  years  ago 
when  Nat.  Pepper  and  James  Pepper  chopped  some  new 
marks  on  a  line,  but  don't  know  what  line  it  was;  they 
said  they  were  arranging  to  divide  property.  I  told  Mr. 
Stack  about  it  and  showed  him  where  it  was." 

The  defendant  offered  no  evidence.  The  defendant 
moved  to  non-suit  the  plaintiff — 

"First,  because  the  plaintiff  had  shown  no  execution 
under  which  Banner,  the  sheriff,  sold  the  land  in  contro- 
versy or  aoy  land  described  in  his  deed. 

"  Secondly,  because,  in  any  view  of  the  testimony,  the 
plaintiff  had  failed  to  show  title." 

The  motion  was  denied  and  defendant  excepted. 

The  court  instructed  the  jury  that  as  to  whether  they 
believed  the  testimony  or  not  was  a  question  for  the  jury, 
but  that  if  they  believed  the  evidence  in  this  case  to  be 
true  they  should  find  the  first  issue  in  favor  of  the  plaintiff 
and  the  second  issue  one  penny.     There  was    a  verdict  for 
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plaintiff  ae  above  eet  out,  and  from  tlie  judgment  thereon 
defendant  appealed,  aaeigning  as  error  his  Uonor's  charge 
to  the  jury  that  if  they  believed  the  testimony  to  be  trne 
they  shontd  find  the  iseiies  for  the  plaintiff. 

Messrs.  A.  M.  Stack,  ■/.  T.  Morehead  and  Jones  ct-  Pat- 
terson, for  plaintiff. 

Messrs.  W.  W.  Einy,  A.  E.  Holton  and  H.  R.  Scott  Jot 
defendants  (appellante). 

Avery,  J. :  It  is  a  fact  generally  known  and  acknowl- 
edged that  in  all  of  the  early  surveys  of  entries,  and  in 
most  of  the  latter  onee,  made  in  this  State,  the  surface  and 
not  the  level  or  hori:contaI  mode  of  measurement  is  shown 
to  have  been  adopted.  Thia  is  tlie  general  rule,  and  the 
conrts  take  notice  of  this  fact  and  jiresume  that  lands 
embraced  in  grants  and  deeds  were  originally  measured  in 
tliat  way,  both  because  it  is  a  matter  of  general  knowledge 
that  such  lias  been  the  custom  and  because  the  judicial 
annals  of  the  State  are  corroborative  of  that  fact.  Dun- 
can V.  Hall,  117  N.  C,  443.  The  surveyor  testified  to 
this  custom  as  universally  adopted  by  practical  surveyors. 

While,  however,  the  presumption  is  generally  that  a  sur- 
vey of  the  surface  was  conteitjplated  and  adopted  by  the 
parties  to  a  deed,  that  presumption  prevails  only  where  it 
appears  feasible  and  reasonable  tohave  pursued  that  couroe. 
On  tbe  contrary,  tlie  courts  will  not  assume  that  the  sur- 
veyor and  eliain-bearers  procured  ladders  and  climbed  over 
a  rugged  boulder  or  cliff  situated  as  in  tliis  instance,  but 
that  they  adopted  practicable  methods.  It  is  well  known 
that  where  surveyors  encounter  a  river  at  a  point  where  it 
is  lined  with  rocks  rising  above  the  surface,  and  ii  proves 
impassable  by  ordinary  methods,  the  distance  across  is 
determined  by  making  an  off-eet  and  running  up  and  down 
from  the  actual  point  of  crossing,  not  by  elimbingoverthe 
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sides  of  the  rocks.  It  was  not  improper  for  the  conrt  to 
instruct  the  jury  in  this  instance  that  the  surveyor,  if  his 
testimony  was  believed,  ascertained  the  distance,  and 
thereby  fixed  the  location  of  the  disputed  corner  by  the  cor- 
rect mode  of  measurement.  The  surveyor,  Shelton,  testified 
that  if  he  included  the  distance  from  the  bottom  of  the  cliff 
up  its  perpendicular  surface  to  the  top  as  a  part  of  the  233 
chains  called  for  the  disputed  land  would  not  be  embraced 
within  the  boundaries  of  the  deeds  under  which  plaintiflT 
claimed  title  ;  but  if,  instead  of  measuring  up  this  surface, 
he  walked  around  and  measured  from  the  top  of  the  cliff, 
the  defendant  would,  under  that  theory  of  surveying,  be  a 
trespasser.  The  distance  up  the  cliff  could  only  have  been 
ascertained  by  letting  fall  a  line  from  the  top  to  the  hot- 
ton),  as  the  surveyor  was  compelled  to  depart  from  his 
course  to  find  a  point  where  it  was  possible  to  even  cliuib 
across  it.  It  is  not  to  hv  presumed  that  the  State  of  North 
Carolina  sold  to  Sh(»bcr  by  means  of  his  ^rant  the  space 
represented  by  the  perpendicular  surface  of  this  cliff.  The 
original  surveyor  did  not  find  it  necessary  to  ascend  its  sur- 
face in  order  to  ascertain  with  accnracv  what  the  State 
was  selling.  But  very  steep  mountain  sides  are  often  very 
valuable  for  timber  as  well  as  for  agricultural  ])urposes, 
and  when  a  line  crosses  a  steep  mountain  or  succession  of 
hills  the  grantee  would  get  from  the  State,  for  cultivation, 
by  horizontal  measurement,  a  number  of  acres  largely  in 
excess  of  that  estimated  npon  the  basis  of  surface  measure- 
ment. Duncan  v.  Uully  nupra.  In  the  case  l>efore  us, 
however,  the  measurenjent  adopted  by  the  surveyor  and 
sanctioned  by  the  court  gave  the  grantee,  under  the  oper- 
ation of  the  maxim  cujus  est  solvm  ejus  est  vsque  ad  coelum^ 
the  ownership  of  the  perpendicular  cliflf,  and  whatever  of 
minerals,  if  any  were  imbedded  in  it,  without  robbing  the 
State  of  the  price  of  a  single  acre  of  cultivable  land. 
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Where  the  elevation  of  the  ground  is  very  different  at 
different  points  of  a  line,  the  grantee  maj  start  his  lilies 
towards  the  center  of  ^he  earth  from  points  nearer  to  each 
other  than  his  points  of  departure  would  have  been  by 
horizontal  measurement,  but  he  will  generally  acquire  title 
for  every  acre  of  surface  for  which  he  pays  the  State. 

The  undisputed  testimony  of  the  witnesses  examined 
tended  to  show  that  the  succession  of  deeds  constituting 
plaintiff's  chain  of  title  embraced  the  land  in  dispute,  and 
that  the  plaintiff  had  an  actual  possession  of  a  part,  and  a 
constructive  posseesion  over  the  whole,  of  the  land  embraced 
within  the  boundaries  of  these  deeds.  This  is  an  action  in 
the  nature  of  trespass  quare  clausum  fregit^  not  in  the 
nature  of  trespass  in  ejectment.  In  order  to  establish, 
prima facie^  the  right  to  recover,  it  was  necessary,  therefore, 
for  the  plaintiff  to  show  possession  in  himself  and  a  tres- 
pass upon  his  possession  by  the  defendant,  not,  as  in  eject- 
ment, an  adverse  occupancy  by  the  latter.  If  the  testi- 
mony was  believed,  the  defendant  entered  upon  the  land 
embraced  within  the  boundaries  of  plaintiff's  deeds,  as  run 
without  estimating  the  distance  up  the  face  of  the  cliff," 
and  cut  and  removed  timber  trees  ;  so  that,  if  the  testi- 
mony was  credible,  the  locus  where  the  trespass  was  com- 
mitted was  within  the  limits  of  plaintiff's  lands,  to  which 
he  \\kA^  jpriina  facie ^  shown  both  title  and  possession,  nnd 
the  plaintiff  was  entitled  to  recover  at  least  the  nominal 
damages  awarded. 

As  we  understand  the  case  and  the  argument,  the  assign- 
ment of  error  that  has  been  discussed  is  the  only  one  relied 
upon  by  the  defendant,  of  which,  according  to  the  tran- 
script, he  was  entitled  to  the  benefit.  It  ought  to  be 
needless  to  state  the  appellate  court  is  confined  to  the 
record.     There  was  no  error. 

No  Error. 


J 
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CULLEN  &  NEWMAN  v.  ABSHER  &  CHURCH. 

Oonstahle — Notice  of  Depositions^  Service  of  hy  Constable. 

1.  Service  of  notices  under  Section  597  of  The  CodCj  must  be  made 

by  an  officer  authorized  generally  and  by  virtue  of  his  office 
to  serve  process  of  the  court  having  jurisdiction  of  the 
action  in  which  the  notice  is  given. 

2.  A  notice  of  deposition  signed  by  a  party  to  the  action  is  not 

process. 

3.  A  town  constable  cannot  serve  a  notice  to  take  depositions  in 

an  action  pending  in  the  superior  court. 

Action,  tried  before  Norwood^  «/,  and  a  jury,  at  Spring 
Term,  1896,  on  appeal  from  a  judgment  of  a  justice  of 
the  peace. 

Plaintiffs  offered  to  read  in  evidence  a  deposition  of 
C.  S.  Newman,  one  of  the  plaintiffs,  in  proof  of  their 
claims,  when  the  defendants'  counsel  objected  to  the 
reading  of  the  said  deposition  before  the  jury  for  the 
reason  that  after  said  cause  was  docketed  in  the  supe- 
rior court  for  trial  the  plaintiffs  obtained  from  the  clerk 
of  the  superior  court  a  commission  to  take  depositions, 
and  that  the  notice  issued  by  the  plaintiffs'  attorneys  to 
the  defendant  of  the  time  and  place  of  taking  deposition 
was  served  by  a  town  constable  instead  of  by  a  sheriff, 
which  objection  was  taken  before  the  clerk  at  the  opening 
of  said  deposition.  His  Honor  overruled  the  objection  of 
defendants,  and  defendants  excepted.  Said  deposition 
was  read  as  evidence.  There  was  a  verdict  for  the  plaint- 
iffs. Defendant  moved  for  new  trial  on  the  ground  that 
the  court  erred  in  allowing  the  deposition  to  be  read  in 
evidence.  Motion  overruled  ;  defendants  excepted.  Judg- 
ment for  the  plaintiffs  and  appeal  by  defendants. 


4*2  IN  THE   SUPREME  COURT.  [119 

OULLBN  V.  AbSHER. 

Mr,   W,   W.  Barbery  for  defendants  (appellants). 
No  counsel  contra. 

Montgomery,  J.:  The  motion  to  take  the  deposition  was 
served  npon  the  defendant  by  a  town  constable.  At  the 
proper  time  objection  was  made  to  the  reading  of  the  dep- 
osition. Such  service  was  not  valid.  Service  of  noticee, 
as  required  by  Section  597  of  The  Code,  must  be  made  by 
an  officer  who  is  authorized  generally  and  by  virtue  of  his 
oflSce  to  serve  process  of  the  court  which  has  jurisdiction 
of  the  action  in  which  the  notice  was  given.  A  town  con- 
stable has  no  such  authority.  He  can  serve  process  issuing 
from  the  superior  court,  and  in  that  case  only  when  it  is 
directed  to  him.  Forte  v.  Boon,  114  N.  C,  176 ;  Davis 
V.  Sanderlin,  at  this  Term. 

The  paper  which  he  undertook  to  serve  was  not  process 

of  the  court.     It  was  only  a  notice  signed  by  the  plaintiff. 

The  deposition  ought  to  have  been  read  as  evidence  in  the 

case. 

New  Trial. 


K.  C]  SEPTEMBER    TERM,  1896.  443 


BROYHIIiL  r.  Gaitheb. 


T.  J.  BROYHILL  v.  W.  E.  GAITHER. 

Mechanic's  Lien — Work  and  Labor  Done  and  Material 
Furniahed —  Contract  Indivisible — Homestead — Entire 
Tract  Subject  to  Lien — Segregation  of  House — Sale  in 
Parcels. 

1.  A  '^*laborer*B  lien"  is  solely  for  labor  performed,  while  a**  me- 

chaoie's  lien  "  is  broader  and  includes  the  ^*  work  done/' 
i.  e.,  the  **  building  built/'  or  superstructure  put  on  the 
premises. 

2.  Where  a  contractor  undertakes  to  put  up  a  building  and  com- 

plete the  same,  the  contract  is  indivisible,  and  his  *'  mechan- 
ic's lien"  (Section  1781  of  The  Code)  embraces  the  entire  out- 
lay, whether  in  labor  or  material,  and,  under  Section  4  of 
Art.  10  of  the  Const itution,  is  superior  to  the  homestead 
exemption  of  the  owner. 

3.  The  "  material  lieu  "  is  by  virtue  of  the  statute  only,  and  does 

not  come  under  the  constitutional  priority  given  to  the 
"  mechanic's  lien  for  work  done  on  the  premises  "  over  the 
homestead  exemption. 

4.  Where  a  house  is  built  by  a  contractor  for  the  owner  upon  an 

undivided  tract  of  80  acres  in  the  country,  the  mechanic's 
lien  attaches  to  the  whole  tract,  especially  where  it  appears 
that  the  house  alone,  apart  from  the  tract  of  land,  would  be 
of  comparatively  little  value. 

5.  The  fact  that  a  house  and  improvements,  built  by  a  contractor 

upon  a  tract  of  80  acres  belonging  to  the  owner,  are  enclosed 
by  a  fence  including  about  three  acres  is  not  a  segregation 
or  division  of  the  house  from  the  tract  so  as  to  confine  the 
mechanic's  lien  to  the  enclosure. 

6.  In  such  case,  though  the  lien  is  upon  the  whole  tract,  it  should 

be  divided,  if  practicable  and  desired  by  the  defendant,  in 
making  sale,  and  the  parts  sold  in  such  order  as  he  may  electa 
so  that,  if  possible,  the  lien  may  be  discharged  without 
exhausting  the  entire  tract. 

Civil  AOTfON,  heard  before  Hoke^  eA,  and  a  jury,  at  Fall 
Term,    1896,    Superior    Court    of  Wilkes  County.     The 
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action  was  to  recover  a  sum  due  and  enforce  a  lien  claimed 
to  be  a  rnechanic^B  lien  against  the  lands  of  defendant,  sit- 
uated in  Wilkes  county.  The  lien  was  admitted  to  be  in 
due  form  and  properly  filed,  and  defendant  resisted  its 
enforcement,  claiming  that  so  much  of  the  demand  as  was 
admitted  to  be  due  plaintiff  was  for  material  furnished, 
and  that  defendant  or  agent  had  demanded  the  right  of 
homestead  exemptions.  Defendant  further  contended 
that  if  lien  was  valid  and  superior  to  homestead  the  same 
was  confined  in  its  operation  to  so  much  of  the  land  as 
was  included  in  fence  and  improvements  about  the  house, 
and  does  not  extend  to  entire  farm. 

The  evidence  showed  that  the  plaintiff  contracted  to 
furnish  the  material  for  and  to  build  a  house,  &c.,  for 
the  defendant  i«pon  defendant's  farm,  being  an  entire  tract 
of  eighty  acres,  in  the  country,  about  four  miles  fromWilkes- 
boro,  and  that  the  house  alone  \vould  be  of  comparatively 
little  value,  as  no  one  would  wish  the  house  apart  from 
the  land  ;  also,  that  the  house  and  improvements  were 
enclosed  in  a  fence  to  include  about  three  acres,  and  there 
was  no  other  cleared  land  immediately  adjoining  ;  but  the 
arable,  cultivated  land,  consisting  of  fourteen  to  eighteen 
acres,  w^as  on  the  opposite  side  of  the  farm  and  the  remain- 
der was  woodland,  and  that  the  tract  of  eighty  acres  was 
all  the  real  estate  owned  by  the  defendant,  and  was  not 
worth  $1,000. 

The  defendant  (ffered  no  evidence. 

The  court  instructed  the  jury  that  on  the  evidence,  if 
believed,  plaintiff  was  entitled  to  recover  the  entire  con- 
tract price  for  the  building,  subject  to  credits;  that  plaint- 
iff had  a  lien  for  the  entire  amount  on  the  building  and 
farm,  and  that  under  the  term  *'  mechanic's  lien  on  the 
residence"    was  included  the   whole  amount  of  plaintilTs 


N.  C]  SEPTEMBER   TERM,  1896.  445 

Broyhill  V,  Gaithbr. 

demand,  and  same  was  superior  to  defendant's  ri^ht  to 
hoQiestead,  and  extended  to  the  bnilding  and  entire  farm 
on  which  bame  was  placed. 

Defendant  excepted. 

There  was  a  verdict  and  judgment  for  plaintiff,  and 
defendant  appealed. 

Jifr.  T.  £.  Finley^  for  plaintiff. 

Messrs,  W,  W.  Barber  and  Glenn  cfe  Manly^  for  defend- 
ant  (appellant). 

Clark,  J.:  The  plaintiff  having  bnilt  a  house  for  the 
defendant  was  entitled  to  his  mechanic's  lien  therefor,  not 
merely  for  the  value  of  the  labor  expended  but  for  the  con- 
tract price  of  the  house,  (7%«  Code^  Sec.  1781,)  which  lien  is 
superior  to  the  homestead.  Const.,  Art.  10,  Sec.  4.  When 
the  contractor  undertakes  to  put  up  a  building  and  com- 
plete the  same,  the  contract  is  indivisible  and  his  '*  mechan- 
ic's lien  "  embraces  the  entire  outlay,  whether  in  labor  or 
material,  being  for  "  work  done  on  the  premises,"  i.  e.  for 
betterments  on  it.  The  "  laborer's  lien "  is  solely  for 
labor  performed.  The  mechanic's  lien  is  broader  and 
includes  the  **  work  done,"  i.  e.  the  "  building  built  "  or 
superstructure  placed  on  the  premises.  Merriyan  v.  Eng- 
lish, 9  Mont.,  113, 124  ;  Pheljps  v.  Stray,  32  Neb.,   19. 

It  is  otherwise  when  there  is  simply  material  furnished 
which  the  owner  places  upon  the  building  either  himself 
or  by  employing  others.  The  "  material  lien  "  is  by  virtue 
of  the  statute  only»  and  does  not  come  under  the  constitu- 
tional priority  given  to  the  "mechanic's  lien  for  work  done 
on  the  premises  "  over  the  homestead  exemption.  Cum- 
ming  v.  Bloodworth,  87  N.  C,  83. 

The  house  being  built  upon  an  undivided  and  entire 
tract  of  80  acres  in  the  country,  the  mechanic's  lien  was 
upon  the  whole  tract,  especially  as  it  is  found  as  a  fact, 
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or  not  denied,  that  the  "  house  alone  would  be  of  com- 
paratively little  value,  as  no  one  would  wish  the  house 
apart  from  the  land."  It  was  no  segregation  or  divi?;- 
ion  of  the  house  from  the  tract  that  *'  the  house  and 
improvements  were  enclosed  in  a  fence  including  abont 
three  acres."  The  lien  is  on  the  whole  tract,  but  it 
should  be  divided  if  practicable  and  desired  by  the 
defendant  in  making  sale,  and  the  parts  sold  in  such 
order  as  the  homesteader  may  elect,  so  that  it  may  be 
the  lien  will  be  discharged  without  exhausting  tlie  tract, 
and  the  part  preferred  by  the  debtor  not  subjected  to 
sale.     Thus  modified,  the  judgment  is 

AtHrined. 


C.  S.  JOHNSON,    et  al.  v.  GEORGE   RODEGER,   et  al..  Exec- 
utors of  JOSEPH  FISCHESSER. 

Acfio7i  on  Note — Con  aider  at  ion. 

Where,  in  an  action  on  a  promissory  note,  it  appeared  that  the 
testator  of  defendants  executed  the  note  for  his  part  of  the 
purchasemoney  for  land  conveyed  by  plaintiffs  to  a  corpora- 
tion, of  which  the  testator  of  defendants  and  others  were 
incorporators,  under  an  agreement  that  they  should  so  con- 
vey, one-fourth  of  the  purchase  money  to  be  paid  in  cash  or 
by  notes  of  such  incorporators,  and  that  the  coriwration 
should  execute  its  note  to  each  incorporator  for  the  cash  he 
had  paid  or  note  he  had  jrJven  for  his  part  of  the  purchm* 
monev,  and  should  issue  stock  to  him  for  that  amount,  all  of 
which  was  done  ;  Held^  that  a  consideration  for  the  note  was 
shown. 

(^iviL  ACTION,  tried   before    Nirn^ood^  ./.,  and  a  jurv.  at 


i 
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February  Term,  1896,  of  Forsyth  Superior  Court.  There 
was  judgment  for  the  plaintiffs,  and  defendants  appealed. 
The  facts  appear  in  the  opinion  of  Associate  Justice  Mont- 

GOMKRY. 

Messrs.   Watson  i&  Buxton^  for  plaintiffs. 

Mr.  A.  E.  Holtan^  for  defendants  (appellants). 

Montgomery,  J.  :  The  action  is  upon  a  plain  promissory 
note  executed  by  the  testator  of  tlie  defendants  to  the 
plaintiffs.  The  defendants  in  their  answer  aver  that  there 
was  no  consideration  for  the  note  and  that  it  was  an  accom- 
modation paper.  Upon  the  trial  the  testimony  introduced 
by  the  defendants  showed  that  the  plaintiffs  and  defend- 
ants were  members  of  a  company  incorporated  as  the  Bos- 
ton Cottage  Company  ;  that  the  plaintiffs  conveyed  a  tract 
of  land  to  the  company,  one-fourth  of  the  purchase  money 
to  be  paid  in  cash  or  to  be  secured  by  the  personal  notes 
of  the  incorporators  ;  that  the  company  was  to  execute  a 
mortgage  to  the  plaintiffs  for  the  balance  of  the  purchase 
money  upon  the  land;  that  the  corporation  was  to  execute 
its  note  to  each  incorporator  for  the  amount  of  the  cash  he 
liad  paid  for  the  land  or  the  note  he  had  given  for  his  part 
of  the  }>urchase  money,  and  alsc  to  issue  stock  for  that 
amount,  which  w-as  done  ;  and  that  the  note  sued  upon 
was  the  note  executed  by  the  testator  of  the  defendants  for 
his  part  of  the  purchase  money  of  the  land.  Vpon  this 
evidence   the  defendants  asked   tlie  court   to  instruct  the 

*'(!.)  That  upon  all  the  evidence  of  witnesses  to  the 
jury  they  should  find  in  favor  of  the  defendants. 

"(2.)  That  if  the  jury  find  that  the  note  in  suit  was 
given  for  the  purchase  money  of  the  land,  and  the  plaintiffs 
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deeded  the  laud  to  another,  to-wit,  the  Boston  Cottage 
Company,  then  there  would  have  been  a  want  of  consider- 
ation to  support  the  note. 

"(3.)  That  it  was  for  the  jury  to  say  what  the  BoRton 
Cottage  Company's  note  was  given  for  to  Fischesser, 
defendant. 

The  instructions  were  refused  and  the  defendants 
excepted.  Verdict  and  judgment  for  the  plaintiffs,  and 
appeal  by  defendants. 

The  testimony  introduced  by  the  defendants  showed  that 
the  note  was  executed  for  a  valuable  consideration.  There 
was  not  even  a  scintilla  of  evidence  going  to  show  a  fail- 
ure of  consideration.  The  matter  is  too  plain  for  discos- 
sion. 

No  Error. 


i 
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WILEY  PASLEY  v.  ALLEN  RICHARDSON  AND  WIFE. 

Action  to  Recover  Land — Evidence — Payment  of  Taxes — 

Tax  Lists, 

Where,  in  the  trial  of  an  action  of  ejectment,  the  defendant,  for 
the  purpose  of  showing  the  character  of  his  own  possession 
and  in  rebuttal  of  plaintifF^s  title,  offered  in  evidence  the  tax 
lists  for  a  large  number  of  consecutive  years  to  show  that 
the  land  in  dispute  had  been  listed  for  taxation  by  him  and 
those  under  whom  he  claimed,  and  that  plaintiff  did  not  list 
the  land  during  any  of  said  years ;  Heldj  that  such  evidence 
was  competent  and  that  its  weight  was  for  the  jury. 

Civil  action,  for  the  recovery  of  land,  tried  before  Nor- 
wood^ e/.,  and  a  jury,  at  March  Term,  1896,  of  Alleghany 
Superior  Court.  There  was  verdict  for  the  plaintiff,  and 
from  the  judgment  thereon  defendant  appealed.  The  facta 
appear  in  the  opinion  of  Chief  Justice  Faircloth. 

Messrs,  R.  A.  Daughton  and  W.  C.  Fields^  for  defendants 
(appellants). 

No  counsel  contra. 

Faircloth,  C.  J.  :  This  was  an  action  of  ejectment. 
Each  party  introduced  evidence  of  title.  Defendants  pro- 
posed to  introduce  the  tax  lists  of  Alleghany  county  for 
the  year  1874  and  all  following  years  to  show  that  Sam- 
uel Pasley,  under  whom  defendants  claimed  title,  listed 
the  land  in  dispute,  and  that  plaintiff  did  not  list  said 
land  for  taxes  during  any  of  said  years.  This  was  offered 
to  rebut  plaintiff's  title,  and  to  show  the  character  of 
defendants'  and  Samuel  Pasley's  possession.  Plaintiff 
objected  to  this  evidence.  Objection  sustained  and  defend- 
ants excepted.  Verdict  and  judgment  for  plaintiff  and 
defendants  appealed. 

119—29 
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In  this  ruling  of  his  Honor  there  was  error.  The  evi- 
dence was  competent  and  its  weight  was  for  thejnry. 
Austin  V.  King,  97  N.  C,  339;  1  Greenleaf  Ev.,  Sec.  493. 
New  trial. 

New  Trial. 


MARTHA  M.  SHEW  v.  M.  C.  CALL. 

Action  to  Cancel  Deed — Mortgage  to  Clerk  of  Superior 
Court — Power  of  Sale — Purchase  by  Mortgagee — Mort- 
gage by  Husband  and  Wife —  Wife'^s  Land  <is  Surety-- 
Exoneration  of  Wife^s  Land — Landlord  and  Tenant — 
Estoppel, 

1.  Where  land,  mortgagred  to  a  clerk  of  coart  to  secure  fine  and 
costs  as  provided  by  statute,  was  sold  by  the  clerk  under 
the  power  in  the  mortgage,  a  deed  executed  by  him  after  be 
has  gone  out  of  oflSce  is  invalid  and  vests  no  title  in  the  par- 
chaser. 

3.  A  mortgagee  is  a  trustee  and  cannot  purchase  at  his  own  sale; 

if  he  does  so,  he  remains  a  trustee. 

8.  Tenancy  is  the  result  of  a  contract  between  a  lessor  and  lessee 
whereby  the  latter  admits  lessor^s  title,  and  he  and  his 
privies  are  estopped,  while  continuing  in  possession,  to  deny 
the  title  or  to  bring  action  to  defeat  it ;  ^but 

4.  A  married  woman  is  not  estopped  to  deny  the  title  of  a  grantor 

by  the  fact  that  she  is  in  possession  of  the  land  with  her 
husband,  who  is  the  grantee's  tenant. 

6.  Where  a  married  woman  joined  her  husband  in  a  mortgage  on 
land,  partly  his  and  partly  hers,  to  secure  the  husband's 
debt,  his  land  should  first  be  sold  and  the  proceeds  paid  open 
the  debt  in  exoneration  of  the  wife^s  land. 
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6.  Where  the  lands  of  a  husband,  together  with  lands  belonging 
to  his  wife,  are  included  in  a  mortgage  to  secure  the  has- 
band^s  debt,  and  a  sale  and  conveyance  under  the  mortgage 
are  invalid,  the  wife  mav  alone  maintain  an  action  to  have 
the  deed  declared  void,  both  as  to  her  own  and  her  hus- 
band^s  land. 

Civil  action,  to  cancel  a  deed,  tried  before  Norwood^  J. ^ 
at  Spring  Terrn,  1896,  of  Wilkes  Superior  Court,  on  a 
case  agreed,  the  facts  of  which  are  set  out  in  the  opinion 
of  Associate  Justice  Fukches.  His  Honor  gave  judgment 
as  follows: 

"It  is  adjudged  and  decreed  that  plaintiff  is  not 
estopped,  and  that  the  deed  executed  to  J.  S.  Call  by  the 
ex-clerk,  J.  F.  Somers,  be  cancelled  ;  that  the  sale  of  the 
land  mortgaged  be  set  aside,  and  that  a  new  sale  be  ordered. 
It  is  further  ordered  that  the  matters  of  the  amount — 
principal  and  interest — owing  by  plaintiff,  and  that  the 
amounts  paid  by  her  in  money — rents  and  otherwise — be 
referred  to  T.  B.  Finlev  to  take  and  state  an  account,  show- 
ing  the  amount  now  due ;  that  when  the  same  shall  be 
ascertained  and  the  plaintiff  notified  of  the  amount  she 
shall  have  thirty  days  in  which  to  pay  the  same,  and  if  she 
shall  fail  to  pay  the  amount  ascertained  to  be  due  then 
the  said  T.  B.  Finley  is  hereby  authorized  and  directed,  as 
a  commissioner,  to  expose  said  lands  to  sale  in  accordance 
with  law,  and  report  his  proceedings  to  this  Court  for  fur- 
ther orders  ;  and  that  this  cause  is  to  be  continued  on  the 
docket.*'     From  this  judgment  defendant  appealed. 

Messrs,  Glenn  cfe  Manly ^  for  plaintiff. 

Mr,    W.  W.  Barber  J  for  defendant  (appellant). 

FuRCHES,  J.:  This  case  comes  to  this  Court  by  appeal  of 
defendant  from  the  judgment  of  the  court  on  a  case  agreed, 
from  which  it  appears  that  the  plaintiff  is  the  wife  of  Pey- 
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ton  Shew  ;  that  she  was  the  owner  in  her  own  right  of  all 
the  lands  mentioned  in  the  complaint  except  a  tract  of 
about  thirty-nine  acres,  which  was  the  husband's.  That  to 
secure  a  bill  of  costs  and  a  fine  of  $35  she  joined  her  hns- 
band  in  making  a  mortgage  to  J  S.  Call,  clerk,  to  secure 
the  payment  of  said  fine  and  cost.  That  soon  after  that 
said  Call  went  out  of  office,  and  J.  F.  Somers  was  qualified 
and  inducted  into  .office  as  his  successor.  That  said  Som- 
ers as  clerk  advertised  said  land  and  sold  the  same,  when 
said  Call  became  the  purchaser  thereof  at  the  price  of  one 
dollar  for  each  tract.  That  soon  after  said  sale  Somers 
was  removed  from  said  office  without  having  made  a  deed 
for  said  land,  but  after  he  went  out  of  office  did  make  a 
deed  to  said  Call  for  the  same.  That  after  said  sale  Pev- 
ton  Shew,  the  husband  of  plaintiff,  being  in  possession  of 
said  land,  rented  the  same  from  said  Call,  and  has  paid  him 
rent  thereon,  and  is  still  in  possession.  That  J.  S.  Call  is 
dead,  and  the  defendant  is  the  owner  of  whatever  estate  he 
had  in  said  land  as  hit*  devisee.  The  complaint  alleges 
that  the  land  is  worth  $1,000  or  more,  and  this  is  not  denied 
in  the  answer.  And  it  was  so  argued  by  jilaintiflTs  attor- 
ney in  this  Court,  and  not  denied  by  the  attorney  of 
defendant. 

The  defendant  contended  that  the  sale  by  Somers  was 
fair  and  regular;  that  Call,  though  named  as  mortgagee 
in  the  mortgage,  and  the  power  of  sale  given  to  him,  it  was 
as  clerk,  and  as  he  had  gone  out  of  office  could  not  exe- 
cute the  power  ;  that  Somers  was  the  proper  party  to  do 
so,  and  Call  had  the  right  to  become  the  purchaser  ;  and 
that  the  deed  made  to  him  by  Somers  after  he  went  out  of 
office  conveyed  the  estate  in  the  land  to  him. 

But  the  principal  question  discussed  and  relied  on  by 
defendant  was  that  of  estoppel  existing  between  landlord 
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and  tenant  ;  that  the  husband  of  the  plaintiff  having 
rented  of  defendant's  devisor  she  was  estopped  to  deny 
defendant's  title   while  still  remaining  in  possession. 

A  mortgagee  is  a  trustee,  and  is  not  allowed  to  purchase 
at  his  own  sale.     Komegay  v.  Spicer^  76  N.  C,  95.     If  a 
mortgagee  purchases  at  his  own  sale,  he  is  still  a  trustee. 
Whiteh^d  V.  Eellen,  76  N.  C,  99. 

The  right  to  give  a  mortgage  to  secure  a  fine  and  cost 
18  a  statutory  right,  and  the  statutory  provision  must  be 
observed  in  its  execution  to  make  it  effective.  And  statu- 
tory powers  of  sale  given  to  an  officer  must  be  strictly 
observed  to  confer  title.  Taylor  v.  AlleUj  67  N.  C,  346. 
A  sheriff  whose  term  of  office  had  expired  could  not  exe- 
cnte  a  deed  for  land  sold  while  he  was  in  office  until 
authorized  to  do  so  by  statute.  Section  1267of  7%e  Code. 
This  statute  does  not  extend  to  clerks,  and  they  cannot 
exercise  this  power  after  they  go  out  of  office.  Taylor  v. 
Allen^  supra. 

Mortgages  with  power  of  sale  are  not  looked  upon 
with  disfavor  as  they  once  were.  But  Courts  of  Equity, 
or  of  equitable  jurisdiction,  will  still  guard  the  rights  of 
the  mortgagor  with  jealous  care.  And  where  manifest 
wrong  and  oppression  are  made  to  appear  the  court  will 
give  relief.     Moshy  v.  Hodge^  76  N.  C,  387. 

The  only  remaining  question  to  be  considered  is  the 
question  of  estoppel.  It  was  argued  by  plaintiff's  counsel 
that  this  being  equitable  relief  asked  by  plaintiff  this  rule 
does  not  apply,  citing  Allen  v.  Griffin^  98  N.  C,  120  ; 
Formfthe  v.  Bullock^  74  N.  C,  135  ;  Oriffin  v.  Richardson^ 
11  Ired.,  439,  and  Wood  on  Landlord  and  Tenant,  486.  But 
we  do  not  feel  called  upon  to  decide  whether  this  case  is 
an  exception  to  the  general  rule,  so  firmly  established  by 
the  decisions  of  this  State  that  a  tenant  is  estopped  to 
deny  his  landlord's  title  or  not.     But  we  put  our  judgment 
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upon  the  erround  that  the  plaintiff  is  not  the  tenant  of  the 
defendant.  The  case  states  that  the  husband  rented  and 
paid  rent  to  defendant's  devisor.  But  this  does  not  make 
the  plaintiff  his  tenant.  Tenancy  is  the  result  of  a  contract 
between  the  landlord  and  the  tenant,  whereby  in  legal 
contemplation  the  tenant  admits  the  title  of  the  lessor,  and 
will  not  allow  him  to  dispute  this  title  while  he  still 
remains  in  possession.  And  it  is  true  that  this  estoppel  is 
held  to  apply  to  privies  as  well  as  to  the  original  lessee. 
But  it  is  the  contract,  followed  by  possession,  that  creates 
the  estoppel.     Possession  without  the  contract  will  not. 

But  the  plaintiff  is  not  affected  by  this  rule.  She  made 
no  contract  with  Call.  It  is  not  contended  she  did.  And 
though  she  is  the  wife  of  Peyton  Shew  she  is  no  privy  in 
estate,  under  or  through  him.  She  claims  no  estate 
through,  by,  or  under  his  contract  with  Call.  Privj-  means 
a  privity  in  estate — a  property  right  acquired  from  the 
lessee  by  contract  or  inheritance.  Bigelow  on  Estoppel, 
p.  142.  A  may  be  the  son  of  B,  but  this  creates  no  estop- 
pel unless  A  takes  some  estate  under  B,  either  by  pur- 
chase or  inheritance. 

We  therefore  hold  that  the  plaintiff  is  not  the  tenant  of 
the  defendant,  nor  is  she  a  privy  in  the  estate  under  her 
husband,  and  is  not  estopped  to  bring  and  pros<*ciite  this 
action. 

There  are  37  acres  of  the  land,  bought  at  this  sale  by 
Call,  thai  did  not  belong  to  the  plaintiff,  but  was  the 
estate  of  the  husband.  He  is  not  made  a  ^arty.  And 
while  the  case  shows  the  same  infirmities  exist  as  to  the 
sale  and  purchaseof  this  tract  as  the  other,  which  belonged 
to  the  plaintiff,  there  would  be  no  ground  or  authority  for 
setting  aside  the  deed  for  the  husband's  part  but  for  the 
relation  of  the  plaintiff  and  her  husband,  and  part  of  the 
land    being  hers  and  a  part  being  his.     The    debt     which 
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the  mortgage  was  given  to  secure  was  the  liability  of  the 
husband.  His  land  and  that  of  plaintiff  were  both 
included  in  the  mortgage  to  secure  the  husband's  liability. 
This  being  so,  the  land  of  the  wife  (the  plaintiff)  in  law 
was  but  security  for  the  husband.  And  his  lands  should 
>»e  first  made  liable  and  first  sold  in  exoneration  of  the 
wife's  land.  Hinton  v.  Oreenleaf^  113  N.  C,  6;  Gore  v. 
Townsend^  105  N.  C,  228.  The  lands  never  having  been 
Bold  according  to  law,  the  sale  under  which  defendant 
holds  her  deed  being  without  authority  of  law,  passed  no 
title  to  defendant's  devisor. 

We  are  therefore  of  the  opinion  that  the  plaintiff,  who 
has  mortgaged  her  lands  as  a  security  for  her  husband's 
liability,  has  such  an  interest  in  his  land  as  entitles  her  to 
have  the  defendant's  deed  from  Somers  declared  void  as  to 
her  husband's  land  as  well  as  to  her  own.  It  was  admit- 
ted that  since  the  date  of  the  mortgage  and  the  lease  to  the 
husband  the  plaintiff  has  become  a  free  trader  under  the 
Btatute. 

The  judgment  of  the  court  (inadvertently,  we  suppose) 
speaks  of  plaintiff's  paying  rent.  There  is  nothing  in  the 
pleadings  or  in  the  facts  in  the  case  agreed  that  sustains 
this  statement  in  the  judgment,  and  the  same  will  be 
stricken  out.  And  the  judgment  of  the  Court  will  be  so 
reformed  as  to  direct  an  account  of  any  rents  or  profits  the 
defendant  has  received  from  said  land,  giving  her  credit 
for  any  taxes  she  may  have  paid,  and  if  anything  shall  be 
found  for  the  defendant  the  same  shall  first  be  applied  to 
the  satisfaction  of  the  judgment  for  which  said  lands  were 
mortgaged. 

After  making  this  application,  if  the  residue  of  the 
judgment  be  not  paid  in  a  reasonable  time,  to  be  deter- 
mined by  the  Court,  the  commissioner  shall  sell,  first,  the 
37  acres  belonging  to  the  husband,  W.  P.  Shew,  and  if  it 
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brings  enough  to  pay  the  residue  of  the  judgment  and  the 
cost  of  sale  the  lands  of  plaintiff  will  not  be  sold.  But  in 
the  event  the  tract  belonging  to  the  husband  shall  not 
bring  enough  to  pay  the  balance  of  the  judgment,  &c.,  then 
the  plaintiff's  land,  or  a  sufficient  amount  of  the  same,  shall 
be  sold  and  reported  to  Court. 

The  judgment  setting  aside  the  sale  of  Somers  and  his 
deed  to  Call,  amended  as  above  directed,  is  affirmed. 

Affirmed. 


W.  A.  KIGER,  et  al.  v.  T.  W.  TERRY,  et  al. 

Advancement  hy  Parent  to  Child — Presumption — Intent 

of  Grantor. 

1.  Where   property  is  transferred  from  a  parent  to  a  child  the 

question  whether  it  is  a  gift,  loan  or  advancement  is  to  he 
settled  by  the  intention  of  the  parent  and  snrrounding  cir- 
cumstances, to  show  which  parol  evidence  is  admissible. 

2.  Where  a  deed  from  a  parent  to  a  child  recites  a  valuable  con- 

sideration,  near  the  value  of  the  property  conveyed,  the  pre- 
sumption is  that  the  conveyance  was  not  intended  as  an 
advancement,  and  the  burden  of  proving  it  to  bean  advance- 
ment is  upon  him  who  alleges  it  to  be  such. 

SpEriAL  PRocEKDiNG,  for  the  partition  of  real  estate 
among  the  iieirs-at  law  of  Charity  Shacklefoid,  pending 
in  Stokes  Superior  Court,  and  heard  on  report  of  referees 
before  Norwood^  «/.,  by  consent,  at  Chambers^  in  Winston, 
Forsyth  County. 
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From  a  judgment  of  his  Honor  overruling  the  excep- 
tions to  the  report  of  the  referees  the  plaintiflfe  appealed. 
The  facts  sufficiently  appear  in  the  opinion  of  Chief  Jus- 
tice Faiecloth. 

Mr.  A.  M,  Stack,  for  plaintiffs  (appellants). 
Messrs.  Watson  <&  Buxton,  for  defendants. 

Faircloth,  C.  J.  :  This  is  a  special  proceeding  for  par- 
tition, and  the  only  matter  in  dispute  below  and  now  before 
this  Court  is  >^hetber  certain  deeds,  made  for  several 
small  tracts  of  land  by  Charity  Shackleford  to  some  of  her 
children,  are  advancements  to  be  accounted  for  in  a  par- 
tition of  the  estate  with  the  other  children.  A  reference 
was  had  to  state  an  account  in  regard  to  the  question  of 
advancement,  and  to  ascertain  how  much,  if  anything,  had 
been  advanced  to  each  child.  The  referees  report  much 
confused  and  conflicting  evidence  and  their  findings  of 
fact  and   law. 

They  find  that  in  the  deeds  conveying  the  lands  a  sub- 
stantial and  valuable  consideration  is  recited  ;  that  the 
amount  of  consideration  recited  in  the  deeds  is  about  three- 
fifths  of  the  estimated  value  of  the  lands  conveyed  ;  that  the 
consideration  was  paid  in  board  of  the  intestate  for  fifteen 
years,  taxes,  cost,  &c. ;  thai  the  grantor  did  not  intend  to 
charge  the  grantee  with  a  difference  between  the  recited 
consideration  and  the  estimated  value  as  an  advancement. 
It  docs  not  appear  whether  the  value  was  estimated  at  the 
date  of  the  deeds  or  at  the  death  of  the  intestate,  who 
boarded  with  T.  W.  Terry,  the  principal  grantee,  at  $3 
per  month,  and  that  she  performed  some  very  small  serv- 
ice for  him  duringsaid  time  ;  that  they  had  several  settle- 
ments for  rent,  board,  &c.,  and  conclude  that  none  of  the 
grantees  are  chargeable  with  any  sum  as  advancements.  ^ 
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Plaintiffs  filed  exceptions  to  the  report  without  stating 
distinctly  on  what  grounds.  We  infer  that  they  intend  to 
say  that  the  evidence  did  not  justify  such  findings.  We 
have  looked  at  the  evidence  and  find  it  conflicting,  but 
there  is  some  evidence.  We  cannot  consider  the  force  of 
the  evidence,  but  we  take  the  facts  found  by  the  referees 
as  true.  The  report  was  confirmed,  and  judgment  accord- 
ingly, and  an  appeal  by  the  plaintiflls. 

Advancements  are  the  creatures  of  statute  law. 
Code,  Sections  12S1(2),  1488,  1484.  When  a  parent 
places  property  in  possession  of  the  child  it  may  be  a 
loan,  a  gift  or  an  advancement,  and  the  question  is  set- 
tled by  the  intention  of  the  parent  and  surrounding  cir- 
cumstances and  other  evidence,  in  which  case  parole  evi- 
dence is  admissible.  Thornton  on  Gifts  and  Advance- 
ments, 591  ;  Melvin  v.  Bullard,  82  N.  C,  33;  Jameit  v- 
James^  76  N.  C,  331.  In  the  latter  case  the  deed  recited 
that  it  was  '*  an  absolute  gift  and  intended  as  an  advance- 
ment, and  was  not  to  be  accounted  for  in  the  distribution 
of  his  estate."  Held,  that  the  value  of  the  property  is 
not  to  be  accounted  for  as  an  advancement,  on  the  ground 
of  tlie  nianifest  intent  that  it  was  an  absolute  gift. 

In  some  few  States  by  statute  the  parent's  intention  is 
excluded,  and  all  transfers  of  propert}'  by  him  to  a  child 
are  held  advancements  to  be  accounted  for,  proceeding  on 
the  principle  of  enforcing  absolute  equality.  Our  statute 
contains  nothing  to  exclude  the  intent  and  circumstances 
of  the  case  but  leaves  in  force  the  ancient  principle  that 
the  owner  of  property  may  dispose  of  it  according  to  his 
own  desire. 

An  advancement  is  a  gift  of  money  or  property  for  the 
preferment  and  settling  of  a  child  in  life,  and  not  such  as 
are  mere  presents  of  small  value  or  such  as  are  required  for 
the  maintenance  or  education  of  the  child.     The  latter  are 
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the  natural  duties  of  the  parent  which  he  is  required  to 
perform.  Meadows  v.  Meadows^  11  Ired.,  148  ;  Bradsher 
V.  Cannady^  76  N.  C,  445  ;  Thornton,  supra^  510  ;  4  Kent 
Com.,  (13th  Ed.,)  418.  There  can  be  no  doubt  that  when 
a  parent  (father  or  mother)  transfers  property  into  the  pos- 
session of  his  or  her  child,  and  nothing  more  appears,  an 
advancement  is  presumed  ;  and  if  land  is  conveyed  by  deed, 
reciting  a  nominal  consideration  or  natural  affection,  the 
same  presumption  arises,  and  the  burden  of  proof  is  then 
on  the  grantee  or  donee  to  show  that  an  advancement  was 
not  intended  ;  and  to  that  end  he  may  introduce  evidence, 
parole  or  otherwise,  not  to  contradict  the  deed  but  to  show 
the  intent  of  the  grantor.  Harper  v.  Harper^  92  N.  C, 
300. 

The  above-stated  presumption,  however,  does  not  prevail 
when  the  deed  recites  a  valuable  and  substantial  consider- 
ation, especially  when  it  is  near  the  full  vahie  of  the  land 
or  other  property.  The  burden  then  to  prove  it  an 
advancement  is  upon  the  person  claiming  it  to  be  such. 
The  presumption  is  then  removed,  and  the  question  of 
intent  is  then  an  open  one,  for  proof  on  either  side.  Thorn- 
ton, supra^  552  ;  Harper  v.  Harper^  sicpra. 

Apply  these  principles  to  the  case  before  us  ;  there  was 
no  error  in  the  judgment  below.  Each  party  introduced 
evidence  on  the  question  being  considered,  and  the  referees 
found  the  facts  as  before  stated. 

Affirmed. 
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PIEDMONT  WAGON   COMPANY,  et  al.  v.  WILLIAM  BYRD, 

et  al. 

Writ  of  Assistance — Practice — Bes  Judicata — Estoppel. 

1.  The  judgmeDt  or  decree  of  a  court  of  competent  juriBdiction  is 

coDclusive  not  only  as  to  the  subject-matter  actually  deter- 
mined thereby  but  also  as  to  every  other  matter  which 
properly  belonged  to  the  subject  in  litigation,  and  which 
the  parties,  by  the  exercise  of  reasonable  diligence,  might 
have  brought  forward  at  the  time  and  had  determined 
respecting  it. 

2.  In  an  action  to  foreclose  a  mortgage  against  B,  one  M  inter- 

vened and  by  his  answer  denied  the  allegations  of  the  com- 
plaint, and  alleged,  as  a  further  defense  why  decree  of  sale 
should  not  be  made,  that  he  was  the  owner  in  fee  and  in 
possession  (through  B,  his  tenant)  of  the  land.  At  the 
trial  he  af«sented  to  the  issues  tendered  by  the  plaintiff, 
which  did  not  include  the  one  raised  as  to  his  title.  There 
was  a  decree  of  foreclosure,  (from  which  he  failed  to  prose- 
cute an  appeal,)  a  sale,  confirmation  and  conveyance  by  the 
commissioner ;  Held^  that  the  plea  of  sole  seizin  by  M, 
not  being  a  counter-claim,  was  denied  by  operation  of  law, 
and  thus  an  issue  as  to  the  title  was  raised  by  the  pleadings 
which  M  should  have  tendered  and  supported  by  proof,  and 
having  neglected  to  do  so  he  is  estopped  by  the  judgment  in 
the  cause. 

8.  In  such  case  the  purchaser  at  the  sale  is  entitled  to  a  writ  of 
AsBistance  to  place  him  in  possession  of  the  land. 

(Faircloth,  C.  J.,  dissents,  arguendo^  in  which  Furchks,  J., 
concurs.) 

Civil  action,  pending  in  Wilkes  County,  heard  before 
Norwood^  e/.,  at  Spring  Term,  18^6,  of  Wilkes  Superior 
Court,  on  a  motion  for  a  writ  of  Assistance  by  the  plaintiff, 
the  Piedmont  Wagon  Company,  which  had  purchased  the 
land  sold  nnder  a  decree  of  foreclosure.  The  motion  was 
refused  and  plaintiff  appealed.  The  facts  appear  in  the 
opinion  of  Associate  Justice  Clark. 
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Messrs.  W,   W.    Barber  and  T,  B.  Finley^  for  plaintiffs 
(appellants). 
No  counsel  contra. 

Clark,  J.:  This  was  an  action  brought  against  the 
mortgagors  to  foreclose  a  mortgage.  J.  O.  Martin,  who 
was  not  one  of  the  mortgagors,  on  his  own  application  was 
made  a  party  defendant,  and  filed  his  answer  denying  the 
complaint  and  alleged,  as  a  further  defense  why  decree  of 
sale  should  not  be  made,  "  that  he  is  the  owner  in  fee  and 
in  lawful  possession  of  the  lands  described  in  the  com- 
plaint,"alleging  further  that  the  mortgaiiors  were  merely  his 
tenants  and  without  any  title  to  the  land,  and  asking 
thereupon  that  the  action  be  dismissed.  This  plea  of  sole 
seizin  in  himself,  not  being  a  counter-claim,  was  denied  by 
operation  of  law,  {The  Code^  Section  268,)  and  thus  an 
issue  as  to  said  Martin's  title  was  raised  on  the  pleadings. 
Bank  v.  Charlotte^  75  N.  C,  45.  At  the  trial  he  assented 
to  the  issues  which  were  tendered  by  the  plaintiff,  though 
the  one  raised  as  to  his  title  by  his  answer  was  not  included, 
and  judgment  for  sale  of  the  land  being  "ondered  upon  the 
verdict  he  appealed  but  did  not  prosecute  his  appeal. 

Martin  might  possibly  have  stayed  out  of  the  case,  but 
he  saw  proper  to  intervene  and  raised  the  issue  of  title 
and  possession  in  himself,  and  that  the  other  defendants 
were  merely  his  tenants  in  order  to  defeat  a  decree  that 
said  lands  be  sold.  This  new  matter  of  defense  was 
therefore  in  litigation  upon  his  allegation,  and  it  was 
incumbent  upon  him  to  tender  the  proper  issue.  Max- 
well v.  Mclver^  113  N.  C,  288;  Kidder  v.  Mcllhenny^ 
81  N.  C,  123;  McDonald  v.  Carson,  95  N.  C,  377; 
Walker  v.  Scott,  106  N.  C,  56,  and  numerous  other  cases 
cited  in  Clark's  Code,  (2d  Ed.,)  page  357,  ar.d  if  he  did 
not  he  cannot  complain  of  the  consequences  of  his  own 
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neglect.  It  was  incumbent  upon  him  not  only  to  tender 
the  issue  raised  by  his  allegation  of  title  but  to  support  it 
by  proof,  (  Wallace  v.  jRobeson^  100  N.  C,  206,)  and  as  he 
failed  to  do  so  judgment  properly  went  against  him. 

That  case  was  "on  all-fours''  with  this,  being  an  inter- 
pleader who  set  up  title  to  the  property,  (and  also  posses- 
sion, as  in  this  case,)  and  failed  to  introduce  evidence  to 
support  his  allegations.  The  defendant  Martin,  after  com- 
ing into  the  action  and  raising  by  his  pleadings  the  issae 
of  title  and  possession,  should  have  tendered  the  issue  and 
offered  evidence ;  and  "  not  having  spoken  when  he  should 
have  been  heard,  should  not  now  be  heard  when  he  should 
be  silent."  He  is  estopped  by  the  judgment  herein,  which 
decreed  the  sale  of  the  land  as  the  property  of  the  other 
defendants.  To  hold  otherwise  w^ould  be  to  permit  him  to 
trifle  with  the  Court  and  with  the  rights  of  the  purchaser, 
who  should  rely  upon  the  decree  of  sale  as  at  least  con- 
clusive upon  all  persons  who  were  parties  to  the  action  in 
which  it  was  rendered. 

The  principles  governing  estoppels  by  judgment  are 
established  by  a  long  line  of  decisions  in  this  and  other 
States,  and  we  have  no  desire  to  take  a  new  departure 
which  will  shake  the  long-settled  law  as  to  res  Judicata. 
This  rule  is  thus  stated  in  1  Herman  on  Estoppel,  Sec.  122, 
and  is  fortified  by  a  long  list  of  leading  authorities  there 
cited  :  ''  The  judgment  or  decree  of  a  court  possessing 
competent  jurisdiction  is  final  as  to  the  subject  matter 
thereby  determined.  The  principle  extends  further.  It 
is  not  only  final  as  to  the  matter  actually  determined  bnt 
as  to  every  other  matter  which  the  parties  might  litigate 

in  the  cause,  and  which  they  might  have  had  decided — 

This  extent  of  the  rule  can  impose  no  hardship.  It  requires 
no  more  than  a  reasonable  degree  of  vigilance  and  atten- 
tion ;   a  different  course  might   be    dangerous    and  often 
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oppressive.  It  might  tend  to  unsettle  all  the  determina- 
tions of  law  and  open  a  door  for  infinite  vexation.  The 
rule  is  founded  on  sound  principle."  And  the  same  author- 
it}.  Section  123,  says:  "The  plea  of  res  judicata  Applies, 
except  in  special  cases,  not  only  to  the  points  upon  which 
the  court  was  required  by  the  parties  to  form  an  opinion 
and  pronounce  judgment  but  to  eveiy  point  which  properly 
belonged  to  the  subject  in  litigation  and  which  the  parties, 
exercising  reasonable  diligence,  might  have  brought 
forward  at  the  time  and  determined  respecting  it."  It 
has  been  urged  that  by  the  decision  in  Jordan  v.  Farthing^ 
117  N.  C,  181,  this  Court  intended  to  abandon  this  beaten 
path  and  strike  out  a  new  departure.  Such  was  not  our 
intention.  In  that  case  land  having  been  sold  under  a  mort- 
gage, the  purchaser  brought  his  action  against  the  mort- 
gagor and  made  the  mortgagee  additional  party  plaintiff. 
The  only  question  raised  by  the  pleadings  was  whether  it 
was  a  valid  sale,  and  the  Court  observes  that  it  would  have 
been  **  if  the  mortgagor  had  owed  only  one  dollar  or  any 
other  amount,  and  that  it  was  out  of  the  question  to  con- 
tend that  the  accounts  of  the  mortgagor  and  mortgagee  (a 
long  course  of  dealings  outside  the  mortgage  transaction) 
had  been  introduced  in  that  action"  between  the  pur- 
chaser of  the  land  and  the  mortgagor.  But  here  we  have 
an  entirely  different  case.  In  a  proceeding  to  foreclose 
Martin  properly  interpleads,  (The  Code^  Sec.  267,)  claiming 
that  he,  and  not  the  mortgagors,  is  the  owner  of  the  land, 
and  that  therefore  the  foreclosure  should  not  be  ordered. 
The  title  of  the  interpleader  having  been  thus  put  in  issue, 
the  trial  is  had,  the  foreclosure  sale  is  ordered,  and  the 
interpleader  appeals  and  afterwards  abandons  his  appeal. 
It  also  appears  by  affidavit  in  this  motion,which  is  not  denied 
that  the  interpleader  assented  to  the  issues  as  tendered. 
Under  these   circumstances,  when   the  land  was   sold  the 
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purchaser,  seeing  that  Martin  was  a  party  to  the  proceed- 
ing, that  he  had  filed  his  answer  setting  up  that  there 
should  be  no  sale  because  the  title  was  in  himself,  and 
that  after  the  trial  the  court  had  decreed  a  foreclosure,  was 
entitled  to  rely  upon  the  principle  that  the  judgment  binds 
all  parties  to  it,  certainly  to  thefnll  scope  of  the  points  raised 
by  the  pleadings,  and  was  not  required  to  go  into  the 
minntiffi  of  the  trial  to  ascertain  whether    each  and  every 

m 

of  the  parties  proposed  proper  issues  or  in  open  court 
abandoned  or  waived  his  right  to  insist  upon  them.  The 
parties  to  the  action  are  equally  entitled  to  regard  the  trial 
and  judgment  as  decisive  of  the  points  raised  by  the  plead- 
ings, or  which  might  properly  be  predicated  upon  them. 
Jones  V.  Beaman^  117  N.  C,  259,  so  far  as  the  facts  of  that 
case  are  concerned,  is  distinguishable  from  the  present  on 
the  same  grounds  as  Jordan  v.  Farthing^  supra^  and  so  far 
as  it  differs  from  the  principles  herein  stated  its  express- 
ions were  merely  ohiter  and  are  overruled. 

The  writ  of  Assistance  should  therefore  issue.  Exnm  v. 
Baker,   115   N.  C,  242  ;   Coor  v.  Smith,  101  N.  C,  430: 

Knight  v.  Houghtalling,  94  N.  C,  408. 

Reversed. 

Faircloth,  C.  J.,  dissenting:  I  cannot  agree  with  the 
majority  of  the  Court.  On  March  6,  1891,  the  defendant 
Byrd  executed  his  note  to  White  for  $100,  and  he  and  wife 
secured  the  same  by  a  mortgage  on  640  acres  of  land.  In 
August  of  the  same  year  White  assigned  the  note  and 
mortgage  to  Isley  &  Coffey,  and  this  action  on  default  was 
brought  for  judgment  and  foreclosure.  Defendants  Byrd 
and  wife,  the  mortgagors,  filed  no  answer.  J.  O.  Martin 
intervened  and  filed  an  answer,  in  which  he  disclaimed 
any  knowledge  of  the  matters  alleged  between  plaintiffs 
and  the  mortgagors,  but  alleged  that  he  was  the  owner  in 
fee  and  in  the  lawful   possession  of  said  land,  and  that  be 
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so  notified  White  before  the  note  and  mortgage  were  exe- 
cuted, also  that  Byrd  was  his  tenant  all  the  time,  and  has 
been  for  years,  and  asks  that  the  action  be  dismissed. 

At  Spring    Term,   1894,   the  cause  coming  on  for  trial, 
these  issues  were  submitted  '*  without  objection,"  to-wit  : 

"  1.   What  amount  is  Bvrd  indebted  to  Islev  <te  Coffey  on 
mortgage  executed  to  White  ^     Ans.,'  '$100.' 

''  2.   Did  White  assign  the  mortgage  to  Isley  &  Coffey  for 
value  i     Ans'.,  'Yes.'" 

No  other  issue  was  proposed  or  submitted.  It  was 
adjudged  that  plaintiffs  recover  of  Byrd  and  wife  $100  and 
an  order  of  sale  and  foreclosure,  and  after  paying  the  debt 
and  costs  "  the  residue  to  be  paid  to  defendant."  At  Fall 
Term,  1895,  the  commissioner  reported  sale,  and  that  the 
Piedmont  Wagon  Co.  was  the  purchaser  at  $125.  The 
sale  was  confirmed  and  commissioner  ordered  to  make  deed 
to  said  purchaser.  All  of  said  lands  were  sold  by  the 
commissioner.  Martin  gave  notice  of  appeal  but  never 
prosecuted  it.  Early  in  1896  said  wagon  company 
through  its  attorney,  reciting  the  above  facts,  applied  to 
Judge  Norwood  by  petition  for  a  writ  of  assistance,  plac- 
ing the  wagon  company  in  possession  of  the  land  described 
in  the  complaint  and  to  oust  from  said  land  the  defendants 
Byrd  and  Martin,  and  upon  the  hearing  the  petition  was 
disallowed.     The  wagon  company  excepted  and  appealed. 

It  does  not  appear  that  any  writ  of  possession  has  been 

issued.      The   question   presented  is  one  of  practice,  but  a 

very  important  one.  The  wagon  company,  the  only  plaintiff 

that  need  now  be  considered,  is  a  purchaser   at  a  judicial 

sale  and  was  not  a  party  of  record  during  the  litigation.  It 

purchased  the  interest  of  Byrd,  whatever  that  may  be.     It 

is  not  pretended   that  it  purchased  any  other  interest.     It 

could  not  do  so.     Nothing  else  could  have  been  sold,  and 

it   is   evident   that    neither    party  nor  the  court  so  under- 
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Btood  at  the  trial.  It  is  equally  clear  that  neither  the  par- 
ties nor  the  court  understood  or  intended  a  sale  of  Mar- 
tin's title,  if  he  had  any.  Title  to  the  land  was  not 
involved  in  the  trial.  Debt  or  no  debt  and  the  condem- 
nation of  Byrd's  interest  were  the  only  questions  con- 
sidered. 

The  plaintiff's  position  is  that  defendant  Martin  was  in 
a  position  to  have  an  issue  of  title  submitted  and  tried, 
(which  will  be  adverted  to  later,)  and  that  failing  to  do  so 
he  is  now  estopped  from  asserting  any  title  in  this  or  any 
other  proceeding  as  affainst  the  plaintiff.  To  grant  such 
a  request  would  extend  the  doctrine  of  estoppel  beyond  any 
point  reached,  even  in  a  court  of  law ^  in  the  days  of  Lord 
Coke.  Since  that  time,  especially  in  this  country,  the 
doctrine  of  estoppel  has  been  modified  by  preserving  its 
benefits  without  its  hardships.  The  doctrine  now  accepted 
is  found  in  nuinereous  cases:  Bigelow  on  Estoppel  ;  Crom- 
well v.  County  of  Sac,^  94  U.  S.,  351 ;  Jones  v.  JBeaman^ 
117  N.  C,  259  ;  Temple  v.   Williams,  91  N.  C,  82. 

A  writ  of  assistance  is  not  one  of  right  but  is  discre- 
tionary with  a  court  of  chancery,  to  be  issued  when  just 
and  reasonable  grounds  are  made  to  appear.  The  court, 
when  it  has  decreed  a  thing  to  be  done,  as  that  A.  B.  take 
possession,  will  issue  the  writ  'n  order  to  give  effect  to  its 
decree.  But  in  putting  a  purchaser  into  possession,  in  pur- 
suance of  its  decree,  it  will  not  interfere  with  or  attempt, 
in  cases  of  doubt,  to  settle  the  right  of  any  party  claiming 
possession  by  title  paramount  to  that  of  the  mortgagee  or 
other  party  in  whose  favor  the  decree  was  made.  The 
writ  is  discretionary  and  will  onlv  be  granted  in  a  clear 
case.  Thoinan  v.  DeBaum^  1  McCarter,  37.  The  issuance 
of  the  writ  rests  in  the  sound  discretion  of  the  Court,  and 
it  is  only  used  when  the  right  is  clear  and  where  there  is 
no  equity  or  appearance  of  equity  in  the  defendant,  and  it 
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18  certainly  not  customary  to  issue  the  writ  where  there  is 
a  hona  fide  contest  as  to  the  right  to  the  possession  of  laud, 
or  where  rights  of  the  respective  parties  have  not  been 
fully  adjudicated  in  the  principal  suit.  2  Enc.  of  PI.  and 
Practice,  980;  Van  Meter  v.  Borden^  25  N.  J.  Eq.,  414; 
Hooper  v.  Yongs^  69  Ala.,  484. 

Where  the  party  in  possession  claimed  to  hold  the  prem- 
ises before  the  mortgage,  the  Court  said,  '*  It  is  enough 
that  the  claim  of  the  petitioner  is  not  clear."  T^homaa  v. 
BeBaum^  14  N.  J.  Eq.,  37.  "  In  doubtful  cases  the  writ 
should  be  refused."  Wiley  v.  Carlisle^  93  Ala.,  238; 
Schenck  v.  Conover^  13  N.  J.  Eq.,  220  ;  Knight  v.  Hough- 
taling^  85  N.  C,  17. 

In  consonance  with  these  principles  this  Court,  in  the 
exercise  of  its  discretion,  refused  the  writ  and  said,  ''  As 
the  controversy  as  to  title  is  still  to  be  settled,  we  deem  it 
best  for  the  parties  that  we  should  not  only  declare  that 
it  was  error  to  grant  the  writ  as  prayed  but  that  we  should 
pass  upon  the  question  which  may  still  arise  in  another 
action."     Exum  v.  Baker^  115  N.  C,  242. 

The  plaintiff  further  insists  that  the  averment  in  Mar- 
tin's answer  of  title  in  fee,  as  above  stated,  was  denied  by 
the  statute,  and  an  issue  of  title  was  in  that  way  raised, 
and  his  failure  to  submit  or  tender  an  issue  of  title  was  a 
waiver,  and  that  he  cannot  on  appeal  be  heard  to  complain 
or  to  again  assert  his  claim  to  the  land,  i.  e.  that  he  is 
estopped  in  that  respect.  If  it  be  assumed  for  the  argu- 
ment only  that  such  an  issue  was  raised,  does  the  conclu- 
sion  drawn  by  him  follow? 

This  is  a  question  of  practice,  as  we  have  said,  and  it 
may  as  well  be  candidly  stated  that  the  decisions  of  this 
Court  on  the  question  have  not  in  all  cases  been  uniform 
or  consistent,  and  the  same  may  be  said  of  other  State 
courts  on  mere  questions  of  practice.     The  question  comes 
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up  itj  various  ways  :  In  the  case  o{ Ifidder  v.  Mellhenny^ 
81  N.  C,  123,  involving  the  validity  of  a  deed,  it  was  held 
that  if  a  party  failed  to  tender  such  issues  as  he  deemed 
proper  he  could  not  on  appeal  be  heard  to  complain  that 
the  issues  submitted  did  not  cover  the  entire  case,  and 
others  followed  to  the  same  effect.  These  cases  are  author- 
ity for  the  plaintiff's  contention.  The  injustice  of  this 
rule  soon  pressed  itself  upon  the  minds  of  this  Court,  and 
in  Bowen  v.  Whitaker,  92  N.  C,  367,  it  was  held  that 
"  under  Section  395  of  The  Code^  if  the  issues  are  not  pre- 
pared by  the  attorneys,  it  is  the  duty  of  the  judge  who  trios 
the  case  to  do  so."  Speaking  for  the  Court  in  that  case, 
Merrimon,  J.,  on  The  CW^-method  of  procedure,  said; 
"  The  Code  of  Civil  Procedure^  as  at  first  adopted  in  this 
State,  provided  for  the  trial  of  issues  of  fact  by  jury,  but 
it  did  not  specify  the  particular  manner  of  making  them 
up  and  submitting  them.  C.  C  P.^  Sees.  219  to  240.  This 
gave  rise  at  once  to  confusion  and  much  dissatisfaction  in 
the  practice  of  the  law.  This  Court  recognized  the  evil, 
and  acting  upon  its  authority  to  prescribe  rules  of  practice 
for  the  superior  courts,  prescribed  Rules  3,  4  and  5,  adopted 
at  June  Term,  1871,  and  reported  in  65  N.  C,  705.  These 
rules  directed  how  and  in  what  tinje  issues  of  fact  should 
be  drawn  up.  They  were,  however,  construed  to  be  only 
directory,  unless  strictly  insisted  upon  in  ap*;  time.  The 
result  was  that,  in  the  hurry  and  carelessness  of  practice 
that  too  much  prevailed,  they  came  to  be  much  neglected, 
and,  as  a  consequence,  verdicts  became  unsatisfactory,  and 
this  Court  very  often  found  much  difficulty  in  ascertaining 
from  the  record  what  had  or  had  not  been  settled  bv  the 
findings  of  the  jury,  especially  where  several  issues  of  fact 
had  been  submitted.  To  cure  this  severely  felt  evil  it  has 
been  provided  by  Section  395  oi  The  Code  ihvii  ''theisenes 
arising  upon  the  pleadings,  material  to  be  tried,  shall  be 
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made  up  by  the  attorneys  appearing  in  the  action  and 
reduced  to  writing,  or  by  the  judge  presiding  before  or 
dnring  the  trial  ;  and  tnrther,  by  Section  396,  that  issues 
shall  be  framed  in  concise  and  direct  terms;  and  prolixity 
and  confusion  must  be  avoided  by  not  having  too  many 
issues.  It  will  be  observed  that  the  language  of  these  pro- 
visions is  strong  and  mandatory  ;  they  require  that  the 
issues  of  fact  shall  be  made  up   and  shall   be  framed,  i&c. 

They  are  mandatory It  was  the  duty  of  the  court  to  see 

that  the  trial  proceeded  according  to  its  (statute)  mandatory 
requirements;  having  authority,  it  should  have  required 
the  counsel  to  frame  the  issues  and  reduce  them  to  writing, 
or,  for  any  cause,  failing  to  do  this,  '  the  judge  presiding 
should  have  done  so  before  or  during  the  trial.'  It  is  not 
sufficient  to  say  that  the  appellant  did  not  propose  proper 
issues  or  that  he  must  be  taken  to  have  waived  them.  It 
does  not  appear  that  he  did  waive  them  ;  it  certainly  does 
not  appear  affirmatively  that  he  did  so  ;  indeed,  it  seems 
that  he  did  not.  But  it  appearing  to  the  couit  that  the 
pleadings  raised  issues  of  fact  that  have  not  been  tried 
according  to  law,  the  court  could  not  give  judgment,  cer- 
tainly while  the  appellant  was  present  objecting." 

Again,  in  McDonald  v.  Carson^  94  N.  C,  497,  the  defend- 
ant excepted  because  his  Honor  submitted  an  additional 
issue  raised  by  the  pleadings,  and  this  Court,  (Smith,  C.  J.,) 
said,  "There  is  not  only  no  error  in  this,  but  it  was  the 
duty  of  the  court  to  see  that  all  material  controverted  mat- 
ters contained  in  the  pleadings  were  eliminated  and  put 
in  the  form  of  issues,  as  commanded  by  the  statute,"  citing 
Bowen  v.   WhitaJcer^  supra^  as  authority. 

In  Maxwell  v.  Mclver^  113  K.  C,  288,  relied  upon  by 
the  plaintiffs,  this  Court  fell  into  the  same  position  that 
his  Honor  did  in  Bowen  v.  Whitaker^  supra^  whose  mistake 
was  corrected  by  this  Court  in  that  case,  as  shown  above. 
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The  plaintiif  relies  mainly  on  Wallace  v.  Sobeson^  100 
N.  C,  206,  as  authority  for  its  proposition,  to-wit,  the  fail- 
ure of  defendant  to  tender  an  issue  as  to  title.  That  was 
an  attachment  of  personal  property.  Higginsand  GriflBth 
interpleaded  and  averred  that  they  were  thebonajide  own- 
ers of  the  attached  property.  His  Honor  drew  and  sub- 
mitted this  issue:  "  Did  Higgins  and  Griffith  purchase  the 
property  described  in  the  complaint  (interplea)  for  a  valna 
ble  consideration  and  without  notice  ?  "  The  interpleaders 
insisted  that  upon  tins  issue  the  burden  of  proof  was  upon 
the  plaintiffs.  His  Honor  held  that  the  burden  was  upon 
the  interpleaders.  They  excepted  and  declined  to  intro- 
duce any  testimony  to  support  the  it*6ue.  This  Court  sus- 
tained his  Honor,  sayiiig  that  thesingle  question  presented 
was,  Upon  whom  did  the  burden  of  proof  of  the  issue  rest  \ 
The  Code^  Sec.  331,  provides  that  in  attachments  the  inter- 
pleader must  by  affidavit  allege  that  he  is  the  owner,  also 
^^  his  title  and  right  to  the  possession,  stating  the  grounds 
of  such  right  and  title."  The  Court  held  that  under  that 
statute,  recjuiring  such  particularity  in  the  plea,  the  bur- 
den of  proof  was  on  the  interpleaders,  who  lost  their  case 
solely  because  they  failed  to  introduce  their  evidence. 
There  is  no  statute  requiring  such  full  particularity  by  an 
interpleader  in  a  case  like  the  present.  He  pleads  like 
others   when  title  to  land  is  in  issue. 

The  resemblance  of  the  last-cited  case  to  the  present  is 
not  easily  perceived.  There,  an  issue  was  submitted  as  to 
title  ;  here,  no  issue  was  submitted  bv  anv  one.  There,  the 
case  turned  alone  upon  the  question  of  the  burden  of  proof; 
here,  no  such  question  is  presented.  Apart  from  the  fore- 
going, is  there  any  correct  principle  upon  which  to  grant 
the  plaintiff's  petition  ?  Is  it  just  or  reasonable  to  do  eot 
Should  he,  by  this  extraordinary  process,  take  640  acres  of 
land  for  $125,  and  cut  oft*  Martin  forever  from  the  land  he 
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claims,  without  a  trial  of  his  title?  Would  it  not  be  bet- 
ter to  refuse  the  writ,  as  was  done  in  Exum  v.  Baker^ 
supra^  and  let  the  parties  have  their  titles  passed  upon  in 
the  usual  way?  If  an  issue  had  been  submitted  as  to  the 
interpleaders  title,  the  plaintiffs  Isley  &  Coffey  would 
certainly  have  had  the  same  judgment  that  was  rmdered 
at  the  tria',  and  the  purchaser  would  have  acquired  all  the 
interest  conveyed  in  the  mortgage  under  which  he  claims, 
and  is  there  any  equitable  reason  for  giving  him  any 
more?  I  think  the  judgment  should  be  affirmed. 
FuRCHES,  J.:  I  concur  in  the  dissenting  opinion. 


F.  E.  SHOBER,  et  al.  v.  W.  H.  WH^IELER. 

Practice — Case    on     Appeal^  Service    of — Parties     with 

Differ  en  t  Interests —  Certiorari. 

1.  Where  the  interests  of  peveral  parties  on  the  same  side  are 

identical  a  ease  on  appeal  may  be  served  on  any  one  of 
them  ;  but  when  their  interests  are  different  and  they  are 
represented  by  different  counsel,  a  case  on  appeal  must  be 
served  on  each  set ;  and  only  as  to  such  as  are  so  served  will 
a  certiorari  be  granted  when  the  judge  fails  to  settle  the 
case  on  appeal. 

2.  In  such  case  the  application  for  the  certiorari  should  be  based 

upon  the  docketing  of  the  rest  of  the  record  ;  otherwise, 
upon  objection  on  that  ground,  the  certiorari  will  be 
denied. 

Motion  of  appellant  for  certiorari, 

Messrs.    Watson  &  Buxton^  for  plaintiff. 

Messrs,  Jones  cfe  Patterson^  for  defendant  (appellant). 
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Clare,  J.:  When  there  are  several  parties  on  the  same 
side,  with  identical  interests  and  employing  the  same 
counsel,  the  service  by  the  appellee  of  his  "  case  on  appeal " 
on  either  one  would  be  sufficient,  but  here  the  plaintiffs 
(appellees)  were  divided  in  their  interests  and  employed 
different  counsel.  The  original  plaintiffs  were  not  served 
with  the  case  on  appeal  at  all.  Those  served  with  the  case 
on  appeal  had  been  brought  into  the  action.  Except  as  to 
the  parties  who  were  represented  in  whole  or  in  part  by  the 
counsel  on  whom  the  case  on  appeal  was  served,  the  appel- 
lants are  not  entitled  to  a  certiorari.  As  to  the  parties  upon 
whose  counsel  the  "  case  on  appeal  "  was  served  in  dne 
time,  the  judge  not  having  settled  the  case,  the  certiorari 
will  issue.  Such  application  should  always  be  based  upon 
docketing  the  rest  of  the  record,  and  if  that  is  not  done 
upon  motion  on  that  ground  the  certiorari  will  be  denied. 
Pittman  v.  Kimberly^  92  N.  C,  562 ;  Wiley  v.  Lineherry^ 
88  N.  C,  68  ; /Sm7tfr  v.  Brittle,  90  N.  C,  19;  States, 
Freeman,  114  N.  C,  872.  Objection  on  that  ground  was 
not  made  by  the  parties  on  whom  the  case  was  served,  and 

as  to  them  the  certiorari  will  issue. 

Motion  Allowed. 
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DANIEL  MARION  v.  JOHN  TILLEY. 

I^indings  of  Fact  hy  Judge — Practice — Appeal  from  Court 

of  Justice  of  the  Peace — Notice. 

1.  Where,  on  the  hearing  of  a  motion  to  set  aside  a  judgment  for 

excusable  neglect|  the  trial  judge  finds  the  facts  by  consent, 
such  findings,  when  there  is  any  evidence  such  as  would  be 
submitted  to  a  jury,  are  conclusive  and  not  reviewable  on 
appeal. 

2.  The  provision  of  Section  877  of  The  Code  that,  when  the  adverse 

party  is  present  when  appeal  is  prayed  from  a  justice's  judg- 
ment, written  notice  of  appeal  need  not  be  given  to  the  jus- 
tice or  the  adverse  party,  implies  that  when  the  appellee  is 
not  present  in  person  or  by  attorney  or  agent  the  statutory 
noti<;e  must  be  given  and  served. 

Motion  to  set  aside  a  judgment  undei  Section  274  of 
The  Code,  heard  before  Hoke,  J.,  at  Fall  Term,  1896,  of 
Stokes  Superior  Court.  From  an  order  setting  aside  the 
judgment  the  defendant  appealed.  The  facts  ftppear  in 
the  opinion  of  Chief  Justice  Fairi^loth. 

Messrs.  Jones  cfe  Patterson,  for  plaintiff. 
Mr.  A.  M.  Stack,  for  defendant  (appellant). 

Faircloth,  C.  J.  :  Plaintiff  brought  this  action  against 
defendant  in  a  justice's  court  and  obtained  a  judgment  in 
December,  1894.  The  defendant  prayed  an  appeal  in  open 
court.  At  Spring  Term,  1896,  of  the  superior  court  the 
defendant  recovered  judgment  against  plaintiff,  who,  within 
one  year,  upon  notice,  moved  to  set  aside  the  judgment  on 
the  ground  of  excusable  neglect  under  Section  274  of  The 
Code.  His  Honor,  by  request,  upon  affidavits,  found  the 
facts  as  follows  :  That  at  the  trial  before  the  justice  of 
the  peace  the  defendant  prayed  an  appeal  in  open  court. 
That  at  said  trial  the  plaintiff  was  not  present,  either  in 
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person,  by  attorney  or  agent,and  that  Kin^(the  supposed 
agent)  nor  the  justice  was  authorized  to  act  as  plaintiff's 
agent,  nor  to  accept  or  waive  service  of  notice  of  appeal. 
That  the  appeal  was  taken  and  prosecuted  without  any 
notice  given  or  served  on  the  plaintiff,  and  without  the 
plaintiff  being  present  in  person  or  by  attorney.  His 
Honor  adjudged  that  the  judgment  at  Spring  Term,  1896, 
was  irregular,  and  was  taken  by  surprise  and  excusable 
neglect,  and  was  contrary  to  the  course  and  practice  of  the 
court,  and  ordered  the  same  to  be  set  aside  and  that  the 
case  be  restored  to  the  docket  for  trial,  plaintiff  waiving 
notice.  The  defendant  ap])ealed,  and  insists  that  his 
Honor  erred  in  holding  that  the  notice  given  at  thejustice's 
trial  was  uot  valid  and  in  his  findings  of  fact. 

His  Honor  was  the  sole  judge  of  the  weight  and  credi- 
bility of  the  evidence,  and  his  findings  of  fact  are  conchis- 
ive  upon  this  Court,  when  there  is  any  evidence  such  as 
would  be  submitted  to  a  jury  upon  such  an  issue  raised  by 
pleading^,  and  his  findings  of  fact  are  not  reviewable.  (W^, 
Sec.  274  ;   Weil  v.    Woodard,  lOi  N.  C,  94. 

In  all  cases  the  appellee  is  entitled  to  notice  of  an  appeal 
as  provided  by  statute.  An  appeal  must  be  taken  within 
ten  days  after  judgment  rendered  or  within  ten  days  after 
notice  thereof.  Act  1889,  Ch.  161;  Code,  See.  549. 
Notice  of  appeal  must  be  served  within  ten  days  after 
judgment,  or  if  there  was  process  not  personally  served  and 
no  answer  is  filed  the  notice  of  appeal  may  be  filed  within 
fifteen  days  after  notice  of  the  rendition  of  the  judgment. 
Code,  Sec.  876.  Parties  regularly  in  court  are  charged 
with  knowledge  of  all  subsequent  proceedings,  withont 
service  of  a  copy,  unless  specially  directed,  which  was  not 
the  rule  of  practice  in  England.  Collier  v.  Bank^  1  Dev. 
&.  Bat.  Eq.,  328.  When  notice  of  appeal  in  a  justice's 
court    is    given,   and    the    adverse    party     is    present  in 
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person  or  by  attorney,  the  appellant  ie  not  required  to  give 
any  notice  either  to  the  justice  or  to  the  appellee,  {Code^ 
Sec.  S77,)and  this  plainly  implies  if  the  appellee  is  not 
present  when  the  appeal  is  prayed  that  the  statutory  notice 
must  be  given  and  served.  State  v.  Johnson.^  109  N.  C, 
852.  We  think  his  Honor's  legal  conclusion  on  the  facts 
found  was  correct.  The  eases  cited  by  defendant's  coun- 
sel do  not  apply  to  the  questions  presented,  as  in  this  case, 
under  The  Code^  Sec.  877.  The  rule  requiring  parties  to 
be  charged  with  notice  of  all  orders  made  in  the  progress 
of  the  action  after  legal  service  is  just  and  reasonable, 
otherwise  either  party  could  delay  the  court  and  subject 
the  other  party  and  the  witnesses  to  an  unreasonable 
expense  and  inconvenience. 

Atiirmed. 


KESTER  BROTHERS  v.  MILLER  BROTHERH. 

Con  tract —  Sale  of  En  gine —  Breach  of  Warran  ty —  Conn ter- 
claim — Damages  for  Loss  of  Time — Interest, 

1.  Where  there  is  a  breach  of  warranty  as  to  the  quality  of  an 

article  sold  the  purchaser  may  reject  it  and  sue  for  damages 
sustained  by  the  non-performance  of  the  vendor's  contract, 
or  he  may  keep  it  and  set  up,  by  way  of  counter-claim  against 
the  vendor's  action  for  the  purchase  price,  the  breach  of 
warranty  in  reduction,  in  which  case  the  measure  of  dam- 
acres  is  the  difference  between  the  contract  price  and  the 
actual  value. 

2.  Plaintiffs  sold  to  defendants  an  engine  with  warranty  as  to  its 

quality,  and  upon  the  appearance  of  a  defect  agreed  to  rem- 
edy it  and  insisted  upon  the  defendants'  keeping  and  oper- 
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ating  the  engine  until  it  should  be  put  in  satisfactory  run- 
ning order,  at  which  time  the  balance  of  the  purchase  price 
should  be  paid.  During  the  time  the  plaintiffs  were  attempt- 
ing to  remedy  the  defects,  defendants  suffered  loss  by  reason 
of  idle  labor  and  the  consumption  of  extra  fuel ;  Held,  in  an 
action  by  the  plaintiffs  to  recover  the  balance  of  the  par- 
chase  price,  that  the  possession  of  the  engine  by  the  defend- 
ants not  being  the  exercise  of  a  legal  option  to  keep  it  and 
to  set  up  a  breach  of  contract  in  damages  but  being  at  the 
instance  and  for  the  benefit  of  plaintiffs,  the  defendants  are 
entitled  upon  their  counter-claim  to  a  credit  for  the  loss  to 
which  they  were  subjected  while  plaintiffs  were  endeavoring 
to  remedy  the  defects. 

8.  Where,  in  the  trial  of  an  action  for  the  contract  pric«  of  an 
engine  which  the  defendants  had  retained  and  used  at  the 
instance  of  plaintiffs  while  the  latter  were  endeavoring  to 
remedy  defects,  the  defendants  set  up  as  a  defense  the  bt  each 
of  warranty  as  to  quality,  it  was  proper,  upon  the  verdict  of 
the  jury  for  the  actual  value  of  the  engine,  to  allow  interpst 
on  the  same  from  the  time  the  engine  was  delivered  and  first 
set  in  operation. 

Civil  action,  tried  before  Brown^  «/.,and  a  jury,  at  Jan- 
uary Term,  1896,  ofFoRSYTH  Superior  Court.  The  nature 
of  the  action  and  the  facts  are  fully  stated  in  the  opinion 
of  Associate  Justice  MoNT(a)MERY. 

Messrs,  Watson  cJ&  Buxton^  for  plaintiffs. 
Messrs.  Jones  d;  Patterson  and  A.  £\  Holton^  for  defend- 
ants (appellants). 

Montgomery,  J.:  The  plaintiffs  sold  with  a  war.'*anty  as 
to  quality  and  finish  to  the  defendants  an  engine  of  a  cer- 
tain description,  and  delivered  the  same.  There  appeared 
a  defect  in  the  machine  after  it  was  put  in  operation  and 
complaint  was  made  to  the  plain tifis.  The  plaintiffs  agreed 
to  remedy  the  fault  and  began  the  work.  Upon  the  pay- 
ment to  the  plaintiffs  on  August  7,  1893,  the  plaintiffs 
executed  to  the  defendants  a  receipt  expressed  as  follows: 

"  Received  of  Miller  Bros,   three   hundred  and  eleven 
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dollars  and  97-lOOj  part  payment  on  engine  and  boiler, 
balance  of  $1,638.07  to  be  paid  when  engine  and  boiler  are 
made  to  rnn  satisfactorily. 

"  (Signed)  KESTER  BROS." 

It  was  in  evidence  that  the  plaintifis  continued  from 
time  to  time  between  May  J,  1893,  and  15th  October, 
1894,  as  they  were  called  on  by  the  defendants,  to  work  on 
the  engine  to  remedy  the  defect.  After  the  last-named 
date  they  demanded  the  balance  due.  It  was  in  evidence 
that  during  all  the  time  in  which  the  plaintiffs  were  at 
'work  on  the  engine  they  were  insisting  that  the  defend- 
ants would  retain  it  and  that  they  would  continue  to  try  to 
remedy  the  knocking  (the  defect  complained  of).  The  work 
and  improvements  put  upon  the  engine  by  the  plaintiffs 
uuder  their  agreement  of  August  7,  1893,  made  no  great 
change  in  the  condition  of  the  machine. 

On  the  15th  day  of  October,  1894,  the  plaintiffs  brought 
this  action  to  recover  the  purchase  price  of  the  engine  less 
the  amount  paid  on  the  7th  August,  1893.  The  defendants 
by  way  of  counter  claim  averred  that  they  had  been  greatly 
damaged,  during  the  time  the  plaintiffs  were  trying  to 
remedy  the  defect  in  the  engine,  by  loss  on  account  of 
theii  hands  being  idle  and  by  the  increased  amount  of  fuel 
consumed,  made  necessary  by  operating  the  engine  with 
the  defect.  They  also  averred  that  they  had  never  accepted 
the  machinery  as  a  full  performance  of  the  plaintiff's 
contract  ;  that  the  engine  did  not  come  up  to  the  war- 
ranty and  description.  The  issues  raised  by  the  pleadings 
weresubmitted  without  exception  from  either  side.  Thejnry 
found  the  difference  between  the  contract  price  and  the 
actual  value  of  the  engine  to  be  §450.  They  also  found 
that  the  defendants'  damages  on  account  of  idle  labor  were 
|>200  and  for  extra  coal  consumed  by  the  engine  $15Q. 
His  Honor  reserved  the  question  as  to  whether  the  defend- 
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ants  were  entitled  to  damage  for  idle  labor  and  extra  coal, 
and  upon  the  jury  finding  for  the  defendants  for  these  items 
he  held  as  a  matter  of  law  that  the  defendants  were  not 
entitled  to  the  recovery.  The  judgment  was  rendered  bv 
his  Honor  for  the  contract  price,  $1,950,  less  the  amount 
found  by  the  jnry  to  be  the  difterence  between  the  con- 
tract price  and  the  actual  value  of  the  engine  ($450,)  less 
the  $100  found  by  the  jnry  as  damages  by  reason  of  the 
plaintiffs'  failure  to  supervise  and  properly  put  up  the 
masonry  and  work  necessary  to  set  the  machine  in  posi- 
tion, and  less  the  payment  made  on  August  7,  1898,  with 
interest  on  the  balance,  $1,088.03.  The  defendants  filed 
exceptions  to  the  judgment  as  follows  : 

''  1.  That  the  court  erred  in  not  giving  defendants  credit 
for  the  sum  of  $350,  on  account  of  idle  labor  and  extra  coal, 
as  assessed  by  the  jury. 

''  2.  That  the  court  erred  in  alloM'ing  interest  to  the 
plaintiffs  prior  to  the  issuing  of  the  summons,  the  plaintiffs 
never  abandoning  their  efforts  to  remedy  the  defects  in  the 
machinery  until  that  time. 

*' 3.  That  the  court  committed  error  in  rendering  any 
judgment  against  defendants  upon  the  a<)mitted  receipt  of 
August  7,  1893,  and  upon  other  evidence  in  the  case.'' 

We  will  discuss  the  first  exception.  The  defendants, 
when  they  discovered  the  defect  in  the  engine,  had  the  right 
to  reject  it  and  bring  an  action  against  the  plaintiffs  for 
such  damages  as  they  had  sustained  by  reason  of  the 
plaintiffs'  non-performance  of  the  contract,  if  they  chose  so 
to  do,  or  they  could  have  kept  the  engine  and  set  up  by  way 
of  counter-claim  against  plaintiffs'  demand  for  the  contract 
price  the  breach  of  warranty  in  reduction.  Cox  v.  Long^ 
i\^  N.  C,  7  ;  Leiois  v.  Rountree,  78  N.  C,  323.  And  the 
trtie  measure  of  damage  would   have  been   the  differenre 
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between  the  contract  price  and  the  actual  value.  This  rule 
in  principle  was  decided  in  Spiers  v.  Hahtead^  74  N.  C, 
620.  His  Honor's  instructions  to  the  jury  on  this  point 
were  to  that  effect,  and  no  exceptions  were  made  to  it  on 
either  side.  And  if  this  were  all  in  the  case  the  rejection 
by  his  Honor  of  the  defendants'  claim  for  idle  labor  and 
extra  coal  would  have  been  proper.  But  another  element 
enters  into  the  transaction.  It  is  to  be  remembered  that 
all  the  while  the  d^efendants  were  complaining  of  the 
defect  in  the  engine,  and  the  plaintiffs  were  trying  to 
remedy  it,  and  the  defendants  were  having  their  hands 
idle  and  consuming  extra  coal.  The  plaintiffs  in  the  begin- 
ning insisted,  and  were  insisting,  that  the  defendants  would 
not  reject  the  machine  but  keep  it  and  let  them  continue 
to  try  to  remedy  the  fault.  This  course  of  the  plaintiffs 
caused  loss  to  the  defendants.  The  plaintiffs,  for  their 
own  benefit,  that  they  might  not  have  the  engine  returned 
to  them,  induced  the  defendants  to  keep  it  and  to  operate 
it  while  they  were  at  work  on  it,  at  a  loss  to  the  defend- 
ants. Under  these  circumstances  possession  of  the  engine 
was  not  a  legal  option  of  the  defendants  to  keep  it  and  set 
lip  a  breach  of  contract  in  damages,  but  the  possession  was 
at  the  instance  of  the  plaintiffs  and  for  plaintiffs'  benefit, 
asfwe  have  said.  It  was  insi-ited  here  upon  the  argu- 
ment that  if  the  defendants  could  by  law  recover  damage* 
on  account  of  idle  work  and  extra  fuel,  such  damage  might 
be  indefinitely  claimed,  and  as  a  consequence  m  ight 
amonnt  to  as  much  or  more  than  the  contract  price  of  the 
engine.  This  is  true,  and  ought  to  be  the  rule,  for  as  long 
as  the  plaintiffs  insisted  on  the  defendants'  keeping  the 
engine,  they,  the  plaintiffs,  promising  that  they  would  make 
it  satisfactory  and  remedy  the  defect,  cannot  be  heard  to 
gay  that  they  are  not  answerable  to  the  defendants  for  loss 
they  might  subject  him  to  by  reason  of  their  course.    The 
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contract  not  having  been  performed  by  the  plaintiifs  they, 
instead  of  forcing  the  defendants  to  make  the  option  of 
receiving  the  engine  and  holding  them  liable  for  tiie  differ- 
ence between  the  contract  price  and  the  actual  vahie  or 
reject  it,  chose  to  induce  the  defendants  to  keep  the  engine 
and  operate  it  while  they  were  engaged  in  trying  to  pnt  it 
in  the  condition  guaranteed  in  the  sale.  If  they  saw  fit  to 
continue  this  attempt  to  remedy  the  defect,  it  was  at  their 
risk  and  on  their  own  responsibility,  and  that  responsi- 
bility continued  as  long  as  they  without  success  tried  to 
put  the  engine  in  a  satisfactory  condition.  We  are  of  the 
opinion,  therefore,  that  the  court  erred  in  holding,  on  the 
verdict  of  the  jury,  that  the  defendants  were  not  entitled  to 
the  Jt^350  found  by  the  jury  as  the  damage  which  the 
defendants  had  sustained  on  account  of  idle  hands  and 
extra  fuel. 

There  is  no  merit  in  the  second  exception.  The  judg- 
ment gave,  the  plaintiffs  interest,  not  on  the  amount  of  the 
contract  price,  but  on  that  amount  less  the  $4:50,  difference 
between  the  contract  price  and  the  actual  value,  and  $100, 
on  account  of  the  failure  of  the  plaintiffs  to  properly  con- 
struct the  masonry  in  which  to  place  the  machinery.  The 
defendants  have  had  the  use  of  the  plaintiffs'  property ^11 
the  time.  If  it  appeared  in  the  record  at  what  particular 
dates  the  extra  fuel  was  furnished  and  the  loss  on  account 
of  idle  labor  occurred,  we  might  adjust  the  matter  of 
interest  on  $350,  which  was  embraced  in  the  judgment 
of  the  court  below,  but  as  that  does  not  appear  we  can 
make    no    order. 

The  third  exception  cannot  be  sustained.  The  defendants 
kept  and  used  the  engine  after  the  plaintiffs  had  ceased  to 
try  to  correct  the  defect,  after  demand  made  for  payment 
and  after  action  brought,  and  were  using  it  at  the  time  of 
trial.     They  will  not,  therefore,  be  allowed  to  keep  the 
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property  and  then  refuse  to  pay  for  it  its  actual  value. 
The  evidence  shows  that  after  the  plaintiflFs  had  ceased  work 
on  the  engine,  the  defect  not  having  been  remedied,  they 
continued  to  operate  it  without  any  loss  on  account  of  idle 
hands  and  extra  fuel,  and  that  it  did  all  the  defendants'  work 
properly.  This  seems  to  be  strange,  but  we  cannot  alter 
or  change  the  findings  of  the  jury.  The  judgment  below 
is  affirmed,  except  that  it  ought  to  be  credited  with  the 
$350  found  by  the  jury  to  be  the  defendants'  damages 
on  account  of  the  items  of  loss  of  labor  and  consump- 
tion of  extra  coal  by  the  engine. 

Modified  and  Affirmed. 


W.  G.  SYDNOR  V.  McDOWELL  BOYD. 

A.ction  on  Note — Executory  Contract — Conditional  Con- 
tract— Failure  of  Performance  hy  One  Party  to  Con- 
tract Releases  the  Other — Married  Woman — Body  or 
Capital  of  Married  Woman's  Estate — Transfer  to  Hus- 
handy  Invalid  When, 

1.  Where  the  promises  of  the  parties  to  an  executory  contract  are 

not  independent  but  conditional  and  dependent  the  one 
upon  the  other,  failure  of  performance  in  whole  or  part  by 
one  party  thereto  discharges  the  other. 

2.  An  insurance  policy  on  the  life  of  her  husband,  payable  to  a 

married  woman,  being  a  vested  interest,  is  embraced  in  the 
word  **body  "  as  used  in  Section  1885  of  The  Code^  which 
requires  all  contracts  between  husband  and  wife  afiecting 
'*  the  body  or  capital ''  of  the  letter's  estate  to  be  in  writing 
and  accompanied  by  the  privy  examination  of  the  wife. 
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3.  Defendant  applied  for  two  policies  of  insurance,  one  on  hisovo 
life,  payable  to  his  wife,  and  the  other  on  the  life  of  his  wife, 
payable  to  himself,  and  agreed  to  execute  to  the  plaintiff(tbe 
agent)  his  note  for  the  premiums  on  both.  Upon  delivery  of 
the  policies  both  were  found  to  be  payable  to  his  wife,  and  be 
refused  to  accept  them.  Thereafter  the  agent  took  back  the 
policies,  and  soon  returned  them  with  what  purported  to  be 
a  written  assignment  to  defendant  by  his  wife  of  the  policy 
on  her  own  life,  unaccompanied  by  certificate  of  her  priry 
examination.  Upon  assurances  of  plaintiff  that  the 
assignment  was  as  effectual  as  if  the  policy  had  been  origiD- 
ally  made  payable  to  him,  defendant  executed  his  note  for 
the  two  premiums,  but  soon  thereafter  received  a  letter  from 
the  insurance  company  acknowledging  receipt  of  the  dupli- 
cate assignment  but  notifying  him  that  the  company 
assumed  no  responsibility  as  to  the  validity  of  the  assign- 
ment. Thereupon  defendant  stated  that  he  did  not  want 
the  policies  and  denied  his  liability  on  the  note;  Held/m 
an  action  on  the  note  by  the  payee,  that  the  assignment  of 
the  policy  being  invalid,  there  was  a  failure  on  the  part  of 
plaintiff  to  perform  his  contract  which  released  the  defend- 
ant from  his  liability  on  the  note. 

Civil  acvpion,  tried  at  Spring  Term,  1896,  of  Surry 
Superior  Court,  before  Norwood^  J,  Application  had  been 
made  for  two  policies  of  insurance,  one  on  the  life  of 
McDowell  Boyd  for  $1,000,  for  the  benefit  of  his  wife  Anna 
Louisa  Boyd,  and  the  other  for  a  like  amount  on  the  life 
of  the  wife  for  the  benefit  of  the  husband.  After  a  great 
deal  of  solicitation  the  defendant,  McDowell  Boyd,  agreed 
to  deliver  to  the  plaintift\  Sydnor,  agent  of  the  Mutual 
Life  Insurance  Conipany  of  New  York,  a  box  of  tobacco, 
and  to  execute  his  promissory  note,  dated  June  5,  1895, 
and  due  at  a  subsequent  date  in  the  same  year,  for  1^127,  as 
the  premium  for  both  policies.  When  the  policies  were 
returned  it  appeared  that  Anna  Louisa  Boyd  had  been 
made  the  beneficiary  in  both,  and  her  husband  refused  to 
receive  them  because  of  the  failure  to  comply  with  the  con- 
tract.    The  agent,  Sydnor,  thereafter  took  back  both  pol- 
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icies,  but  soon  returned  them  with  what  purported  to  be 
an  assignment  by  the  wife  to  the  husband  of  the  policy  on 
her  own  life,  which  transfer  is  as  follows:  *'  For  one  dol- 
lar to  me  in  hand  paid,  and  for  other  valuable  consid- 
erations, (the  receipt  of  which  is  hereby  acknowledged,)  I 
hereby  assign,  transfer  and  set  over  to  McDowell  Boyd,  of 
Pinnacle,  N.  C,  all  my  right,  title  and  interest  in  this 
policy  (596,751)  issued  by  the  Mutual  Life  Insurance  Com- 
pany of  New  York ;  and  for  the  consideration  above 
expressed  I  do  also  for  myself,  my  executors  and  admin- 
istrators guarantee  the  validity  and  sufficiency  of  the  fore- 
going assignment  to  the  above-named  assignee,  his  execu- 
tors, administrators  and  assigns,  and  their  title  to  the  said 
policy  will  forever  warrant  and  defend. 

"ANNA  LOUISA   HO  YD. 

'*  Dated  at  Pinnacle,  N.  C,  this  Ist  day  of  July,  1896. 
In  presence  of  W.  G.  Sydnor." 

Upon  the  assurance  that  the  assignment  placed  the  pol- 
icy upon  the  same  footing  with  the  company,  as  if  it  had 
been  originally  made  payable  to  him,  the  defendant  exe- 
cuted the  note  for  $127,  on  which  the  plaintiff  has  brought 
this  action.  Soon  after  executing  the  note,  instead  of  the 
assent  to  the  assignment  expected  the  defendant  received 
the  following  from  the  compan}' : 

*'  Dear  Sir  :   A  duplicate  of  assignment  of  Policy  596,- 
751  to  yourself  has  been  received  and  filed.     The  company 
assumes  no  responsibility  as  to  its  validity. 
"  Respectfully, 

"  C.  F.  BRESEE  &  SONS,  Genl.  Agts., 

*'  Per  Wooteny 

Oil  receipt  of  this  the  defendant  tendered  the  policies 
to  the  plaintiff  and  demanded  his  note,  telling  him  that  the 
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policies  were  worthless  to  him  unless  written  in  accord- 
ance with  the  applications. 

The  policies  of  insurance  were  introduced  as  evidence, 
both  of  which  contained  the  following  conditions  on  the 
back  thereof: 

"  Notice  to  the  holder  of  this  policy. — No  person,  except 
an  executive  officer  of  the  company  or  its  secretary  at  its 
head  office  in  New  York,  has  power  on  behalf  of  the  com- 
panj^  to  make,  modify  or  alter  this  contract,  to  extend  the 
time  for  paying  a  premium,  to  bind  the  company  by  mak- 
ing any  promise  or  by  accepting  any  representation  or 
information  not  contained  in  the  application  for  this  con- 
tract. Any  interlineations,  additions  or  erasures  must  be 
attested  by  the  signature  of  one  of  the  above-named  offi- 
cers. 

"  Assignments. — The  company  declines  to  notice  any 
assignment  of  this  policy  until  the  original  assignment  or 
a  duplicate  or  a  certified  copy  thereof  shall  be  filed  in  the 
company's  home  office.  The  company  will  not  assume  any 
responsibility  for  the  validity  of  an  assignment." 

The  following  issues  were  without  objection  submitted 
to  the  jury  : 

"  1st.  Did  the  plaintiflTas  agent  of  the  insurance  company 
contract  to  deliver  to  defendant  two  policies  of  insurance 
as  alleged  by  him  and  receive  the  note  sued  on  in  consid- 
eration thereof?     Answer,  '  Yes.' 

"  2d.  Did  plaintiflf  violate  said  contract  ?  Answer, 
'  No.'  " 

After  the  argument  it  was  admitted  by  counsel  for  both 
parties  that  if  the  assignment  was  valid,  so  that  policy 
could  be  collected  by  defendant  in  case  of  his  wife's  death, 
the  second  issue  should  bo  answered  "No";  otherwise  it 
should  be  answered  "  Yes."     There  was  a  verdict  bv  the 


i 


N.  C]  SEPTEMBER   TERM,  1896.  485 


Sydnor  v.  Boyd. 


jury  on  first  issue  on    behalf  of  defendant ;  his   Honor 
answered  the  second  issue  "  No  "  on  the  evidence. 

The  defendiEtnt  moved  for  a  new  trial  on  the  ground 
that  the  court  erred  in  instructing  the  jury  to  answer 
the  second  issue  "  No,"  and  appealed  from  the  judgment 
rendered. 

Messrs,  Carter   cJ6  Lewellyn^  for  plaintiff. 

Messrs.  Glenn  A  Manly ^  for  defendant  (appellant). 

Avery,  J.  (after  stating  the  facts)  :  At  common  law 
the  husband  and  wife,  being  deemed  one  person,  were 
incapable  of  contracting  with  each  other,  and  it  was 
necessary  to  convey  to  a  third  person,  as  a  conduit,  in 
order  to  pass  the  title  to  property  from  one  to  the  other. 
The  rule  was  different  in  equity,  where  assignments  or 
conveyances  were  held  to  raise  a  trust  in  favor  of  the 
assignee  or  grantee.  Now,  however,  the  wife  is  allowed 
to  acquire  title  to  property  conveyed  to  her  by  the  hus- 
band or  any  other  person,  the  conveyances  be  ug  liable, 
like  other  deeds  or  instruments  that  pass  title,  to 
impeachment  for  fraud  upon  sufficient  grounds.  Walker  v. 
Long,  109  N.  C,  510;  Osborne  v.  Wilkes,  108  N.  C, 
651  ;  Woodruff  v.  Bowles,  104  N.  C,  197 ;  Battle  v.  Mayo 
102  N.  C,  347;  Brown  v.  Mitchell,  102  N.  C,  347; 
George  v.  High,  85  N.  C,  99.  The  statute  {Code,  Sec. 
1836)  declares  all  contracts  between  hu&band  and  wife, 
subject  to  restrictions  contained  in  the  preceding  section, 
(1835,)  valid,  unless  contrary  to  public  policy.  The  last 
named  section  provides  that  no  contract  between  them 
ntade  during  coverture  shall  be  valid  to  affect  or  change 
any  part  of  the  real  estate  of  the  wife  or  the  accruing 
income  thereof  for  a  longer  time  than  three  years  next 
ensuing  the  making  of  such  contract,  or  to  impair  or 
change  the  hody  or  capital  of  the  personal  estate  of  the 
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wife  or  accruing  income  thereof  for  a  longer  time  than 
three  years  next  ensning  the  making  of  each  contract, 
unless  such  contract  shall  be  in  writing,  as  required  for 
conveyances  of  land,  &c."  The  section  further  provides 
that,  in  order  to  render  such  contract  valid,  the  officer 
taking  the  private  examination  of  the  wife,  as  prescribed, 
must  certify,  among  other  things,  that  "  it  is  not  unreason- 
sonable  or  injurious  to  her."  If  a  policy  of  insurance  for 
her  benefit  constituted  a  part  of  the  body  of  her  personal 
estate  the  endorsement  thereon  was  ineffectual  to  pass  her 
interest  to  the  husband  and  make  him  the  beneficiarv  in  her 
stead,  as  was  at  first  contemplated.  It  was  held  in  Hooker  v. 
Sugy^  102  N.  C,115,  that  where  the  husband  takeout  a  policy 
on  his  life  for  the  benefit  of  the  wife  her  interest  vests 
in  her  immediately  upon  its  execution.  If  the  plaintiff 
attempted  to  comply  with  his  contract  by  transmitting  the 
beneficiary  interest  in  the  policy  indirectly  through  the 
wife  to  the  husband  by  assignment,  instead  of  directly  by 
the  termsof  policy  itself,  it  was  incumbent  on  him  to  see  that 
her  interest  passed.  If  the  word  "  body  "  in  the  statute  is 
not  meaningless,  it  must  have  been  intended  to  i:  elude  a 
vested  interest  from  which  no  present  income  is  derived, 
though  it  has  a  present  value  dependent  upon  facts  which 
need  not  be  enumerated.  The  body  of  one's  personal 
estate  manifestly  does  not  include  the  income  derived  from 
it,  but  does  include  every  such  vested  interest  as  a  policy 
of  insurance. 

The  wife,  certainly  with  the  assent  of  her  husband,  is 
empowered  by  law  to  assign  her  interest  as  a  beneficiary  in 
a  life  or  fire  insurance  policy  to  a  third  person  and  where 
both  join  her  interest  passes,  unless  it  is  a  violation  of 
some  enforcable  stipulation  in  the  contract  of  insurance  to 
attempt  to  transfer  the  interest  in  that  way.  Here  if, 
instead  of  the  notice    sent  out    by    the  company,  it    had 
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assented  to  the  validity  of  the  transfer,  such  assent  would 
have  operated  as  an  estoppel  on  it  to  deny  the  right  of  the 
husband  to  recover  in  case   of  the    wife's   death.     Black- 
hum  V.  Insurance  Co.^  116  N.  C,  821.     But  it  would  still 
have  remained  to  determine  whether  in  ease  of  the  wife's 
death  the  policy,  without  a  further  transfer  such    m^  was 
contemplated  by  the    statute,  would    not    belong    to    the 
wife's  estate  instead  of  to  the  husband  as  beneficiary.      Pre- 
termittinfiT    the    question    upon     which    the  jndge    below 
probably  passed,  viz.,  whether  there  was  not  a    failure    of 
consideration,  unless  the  plaintiff' complied   with  the  origi- 
nal agreement  by  delivering  the  policies  applied    for,  it  is 
manifest  that  he  failed  to  attain  the  same  end  by    the  indi- 
rect method  of  assignment.     Upon    his  refusal   to  remedy 
the  defect  either  by  furnishing  a  policy  in  which   the  hus- 
band should  be  named  as  beneficiary,  or  making  the  trans- 
fer elFectnal  in  law  to  pass  the  beneficiary  interest  out  of  the 
wife,  the  husband  was  at  liberty    to    renounce    the  entire 
contract.     The  defendant  made  application  for  the  policies 
and  agreed  that,  as  a  consideration  for  them,  he  would  exe- 
cute his  promissory  note.      Upon  the  failure  of   the    agent 
of  the  company   to    deliver    the    policies    applied    for,  the 
defendant  refused  to  execute  his    note    and    accept    those 
tendered.     Upon  the  agreement  on  the  part  of  the  plaint- 
iff, which  must  be  interpreted  as  meaning  that  the  assign- 
ment sliould  receive  the  assent   of  the    company,  so    as    at 
least  to  work  an  estoppel   on  it    to   deny    its   validity,  the 
defendant  was  induced  to  execute   the   note.     Where    the 
promises  of  the  parties  to  an  executory    contract    are    not 
independent  but  conditional,  the  one  upon   the    other,  the 
failure  of  one  to  perform  his  agreement  in  whole  or  in  part 
operates  as  a  discharge  of  the  other  party    from    promises 
conditioned  upon  such  performance.     Clark  on  Contracts, 
p.  651.     In  order  to  deprive  the  defendant  of  the    right  to 
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insiet  upon  a  discharge  from  his  promise,  the  inteution  to 
make  the  mutual  agreements  independent  and  uncondi- 
tional must  be  clear.     Clark,  supra,  p.  653. 

The  mutual  stipulations  of  the  plaintiff  as  agent  and  the 
defendant  company  were  dependent  the  one  upon  the 
other,  and  as  between  them  the  f^fiilure  to  furnish  a  policy 
on  the  life  of  the  wife,  of  which  the  husband  should  be  the 
beneficiary,  operated  to  relieve  him  from  the  payment  of  a 
promissory  note  given  as  a  consideration  for  such  a 
policy.  The  two  policies  were  of  such  a  nature  that  the  con- 
sideration was  not  divisible.  It  was  given  to  provide  for 
each  in  case  of  surviving  the  other.  Clark,  supra,  pages 
651  to  663 ;  2  Parson's  Cont.,  (8th  Ed.,)  bottom  page  645 
and  note.  If  the  defendant  had  paid  the  money  instead 
of  giving  his  note  he  could,  on  the  failure  or  refusal  to 
comply  with  the  mutual  and  dependent  promises,  have 
recovered  back.  1  Whf  rton,  supra,  Sec.  520.  For  a  like 
reason  he  could  avoid  the  payment  when  sued  by  the  payee 
on  a  promissory  note  given  in  lieu  of  the  money.  The 
defendant  made  application  for  two  policies. 

The  insurance  company  distinctly  and  unequivocally 
refused  to  recognize  the  validity  of  the  assignment,  and 
while  it  recognized  the  agency  of  the  plaintiff  Sydnor  to 
take  the  defendant's  note  or  collect  the  premium  paid  as 
a  consideration  for  a  certain  policy,  it  attempts  to  repudi- 
ate the  promises  he  made  as  an  inducement  in  procuring 
the  execution  of  the  note  which  was  given  in  lieu  of  the 
money  and  constituted  the  consideration.  It  has  been 
distinctly  held  by  this  Court  that,  where  the  insured  is 
induced  to  pay  money  by  a  representation  made  by  a  local 
agent  of  tlie  insurer,  the  latter  will  be  estopped, after 
receiving  the  money  so  procured  and  placing  it  in  its  cof- 
fers, from  denying  the  authority  of  the  agent  to  make  the 
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representation  which  induced  its  payment.  Bergeron  v. 
In%.  Co.,  Ill  N.  C,  45;  Follette  v.  Ins.  Co.,  110  N.  C, 
377. 

There  was  error  in  the  instruction  that  the  plaintiff  com- 
plied with  his  contract,  and  a  new  trial  is  granted  to  the 
defendant. 

New  Trial. 


JOHN  DALE  V.  R.  K.  PRESNELL. 

Practice — Security  for  Costs — Suit  in  Forma  Pauperis — 
Discretion  of  Court — Mortgage  on  Land  as  Security 
for  Costs, 

1.  Under  Section  210  of  The  Code  the  judge  may,  in  his  discretion, 

require  a  plaintiff  who  has  been  allowed  to  sue  in  forma 
pauperis  to  give  security  for  costs. 

2.  An  order  compelling  a  plaintiff  who  has  sued  in  forma  pauperis 

to  choose  whether  he  will  give  mortgage  on  land  owned  by 
him  as  security  for  costs  or  have  his  action  dismissed  is  not 
erroneous,  except  to  the  extent  that  it  should  be  modified 
so  as  to  permit  him  to  give  bond  for  costs,  if  he  prefers  to 
do  so. 

Civil  action,  pending  in  Burke  Superior  Court,  and 
heard  before  Norwood^ «/.,  at  Fall  Term,  1896,  on  a  motion 
of  the  defendant  to  require  plaintiff  (wlio  had  obtained 
leave  to  sue  in  forma  pauperis)  to  give  security  for  costs. 

His  Honor  made  an  order  as  follows  : 

"It  is  ordered  that  upon  the  giving  of  security  in  the 
sum  of  one  hundred  dollars,  to  be  secured  by  mortgage 
upon  real  estate,  the  plaintiff  be  allowed  to  prosecute  this 
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action.  And  it  is  further  ordered  that  nnlees  the  said 
mortgage  be  dnly  executed  and  filed  with  the  clerk  of  the 
court  bj'  the  first  day  of  the  next  term  of  this  court,  con- 
ditioned to  pay  the  defendants  all  such  costs  as  the  defend- 
ants may  recover  in  this  action,  then  this  action  shall  be 
dismissed." 

Mess7*s.  Avery  tfe  Ervin  and  J.  T,  Perkins^  for  plaint- 
iflp  (appellant). 

Mr.  S,  e/.  Ervin ^  for  defendant. 

FuKCHEs,  J.:  This  is  an  action  commenced  in  fortna  pau- 
jperis.  It  is  admitted  that  the  affidavit  was  regular  and  sutfi- 
cient  in  form,  and  that  tiie  clerk  of  Burke  superior  court 
granted  the  order  allowing  plaintifl^  to  bring  the  action  iti 
forma  pauperis.  And  this  i?  a  motion  on  the  part  of 
defendant  to  require  plaintiflP  to  give  security  for  the  pros- 
ecution or  to  have  the  action  dismissed.  Upon  the  hear- 
ing before  Norwood^  e/.,  at  Fall  Term,  1896,  of  Burke 
superior  court,  the  plaintifl*  answered  the  rule  and  admit- 
ted that  he  was  the  owner  of  two  small  tracts  of  land, 
wortli  from  $120  to  $150,  apart  of  which  was  involved  in 
this  action.  Whereupon  the  judge  held  (as  we  understand 
the  order,  though  it  is  not  very  clearly  expressed)  that  the 
plaintifl' must  file  a  mortgage  on  this  land  to  >ecure  the 
costs,  in  the  penalty  of  one  hundred  dollars,  or  his  action 
would  be  dismissed.  The  plaintiff  excepted  to  this  order 
and  appealed. 

It  was  argued  before  us  that  this  is  an  order  compelling 
the  plaintiflf  to  mortgage  his  land,  and  the  court  had  no 
power  to  do  this.  If  this  was  the  question  presented  for 
our  determination  we  would  agree  with  the  plaintiff  that 
the  court  had  no  such  power.  But  we  do  not  understand 
this  to  be  the  meaning    of   the  order,    but  that  plaintiff's 
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action  would  be  dismissed  unless  he  gave  security  or  made 
a  mortgage  on  his  land  for  $100  to  secure  the  costs. 

It  was  also  con terded  that  it  would  be  compelling  his 
wife  to  join  in  the  mortgage,  and  that  the  court  had  no 
power  to  do  this.  And  we  say  again,  if  this  was  the  ques- 
tion presented  for  our  <*onsideration  we  would  agree  with 
the  plaintiff  that  the  court  had  no  power  to  compel  the 
wife  to  join  in  the  mortgage.  But  we  see  no  reason  why 
the  court  might  not  have  made  it  a  condition  that  the  wife 
should  join  in  the  mortgage  or  the  action  would  be  dis- 
missed. And  then  she  could  do  so  or  not,  just  as  she 
pleased.  That  would  not  be  making  her  join  in  the  mort- 
gage. But  no  such  question  is  presented  here.  And  if 
the  plaintiff  has  a  wife  (and  it  does  not  appear  to  us  from 
the  record),  not  a  word  is  said  about  her  joining  in  the 
mortgage.  And  the  question  of  title  under  the  mort- 
gage, if  made,  is  not  before  us  for  consideration,  but 
simply  whether  hetvill  make  a  niortgageor  have  his  action 
dismissed. 

And  it  appears  singular  to  us  that,  as  long  as  we  have 
had  a  statute  allowing  parties  to  bring  suits  and  actions  m 
forraa  pauperis^  we  are  not  able  to  And  where  this  ques- 
tion has  been  presented  to  the  court.  We  find  that  where 
a  plaintiff  has  given  a  bond  for  costs  which  has  become 
insufficient  the  court  has  the  power  to  allow  him  to  pro- 
ceed with  his  case  without  giving  additional  security. 
Holder  v.  Jones^  7  Ired.,  191.  We  also  find  that  where 
a  plaintiff,  pending  an  action  brought  informapau2)eri8y 
assigned  his  interest  in  the  land  which  was  the  subject  of 
the  action,  the  court  will  require  the  assignee  to  give 
security,  or  it  will  withdraw  the  privilege  given  to  the 
assignor  and  dismiss  the  action.  Davis  v.  Higgina^  91 
N.  C,  382.  And  while  neither  of  these  cases  is  directly 
in  point  in  this  case,  they  seem  to  throw  some  light  on  the 
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question.  They  tend  to  show  that  the  right  tosae  as  a  pau- 
per is  a  favor  granted  the  plaintiff,  and  is  in  the  power 
and  discretion  of  the  court.  But  without  the  benefit  of 
any  judicial  construction  to  aid  us,  it  seems  that  this  must 
be  so. 

The  general  rule  {Code^  Sec.  209)  is  that  bond  and  secn- 
rity  must  be  given  before  the  clerk  is  authorized  to  issue  a 
summons  instituting  an  action.  And  he  is  liable  to  a  pen- 
alty if  he  does  so  without  taking  bond  and  security.  But 
in  order  that  there  should  not  be  a  failure  of  justice,  on 
accouutof  poverty,  Section  210  of  The  Code  provides  that 
where  a  party  is  not  able  to  secure  the  costs  upon  proper  appli- 
cation made  upon  affidavit  and  proof  the  judge  or  clerk 
may,  grant  him  the  privilege  of  bringing  his  action  without 
security.  Section  210  is  in  the  nature  of  an  exception  to 
the  general  rule  in  Section  209.  And  in  the  Revised 
Code,  Ch.  31,  Sec.  40,  from  which  Section  209  of  The  Cod^ 
was  taken,  it  is  set  forth  as  an  "  exception  "  to  the  general 
rule,  as  a  part  of  the  same  section. 

Then,  it  being  a  privilege  to  be  granted  or  not  by  the 
judge  or  clerk,  (and  it  is  expressly  stated  as  a  matter  of 
discretion  in  Chapter  31,  Sec.  40  of  the  Revised  Code,)  we 
do  not  see  why  it  should  not  remain  under  the  disci etion 
of  the  judge.  This  privilege,  to  be  granted  at  the  discre- 
tion of  the  court,  was  only  intended  for  the  benefit  of  par- 
ties who  could  not  give  the  security.  And  when  he  becomes 
able  to  do  so  we  see  no  reason  why  he  should  not  be  put 
to  his  election  to  do  so  or  to  have  hi*3  action  dismissed. 
This  is  only  requiring  him  to  do  as  other  persons  have  to 
do  under  the  general  rule.  It  is  only  taking  away  from 
him  the  benefit  of  the  exception  to  the  general  rule  that 
he  has  been  allowed  to  use.  This  privilege  to  sue  as  a 
pauper  was  not  intended  to  encourage  speculative  litiga- 
tion, where  the  plaintiff  plays  at  a  game  with  a  chance  to 
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win  and  nothing  to  lose.  We  fear  that  it  sometimes,  and 
it  may  be  many  times,  is  used  in  this  way.  And  if  it  is 
to  be  understood  that  when  an  order  is  once  «:ranted  the 
court  has  no  further  control  of  the  matter  we  fear  it  would 
become  a  means  of  oppression  instead  of  a  means  of  pro- 
tection to  the  poor,  as  it. was  intended  to  be. 

The  mortgage  of  the  plaintiff  may  not  be  a  very  great 
protection  to  the  defendant.  But  the  plaintiff  is  not  the 
party  to  complain  of  that.  He  says  he  owns  the  land,  and 
he  can  make  a  mortgage  conveying  what  interest  he  has 
to  secure  the  costs.  And  if  he  is  not  willing  to  risk  what 
interest  he  has  in  his  land  to  do  so  he  has  no  right  to  com- 
plain if  his  action  is  dismissed.  He  ought  not  to  be  allowed 
to  require  the  time  and  services  of  others  if  he  is  not  will- 
ing to  risk  his  property  to  pay  them. 

It  is  stated  that  a  part  of  this  land  is  involved  in  this 
action.  This  he  need  not  include  in  the  mortgage  unless 
he  prefers  to  do  so  for  convenience  of  description.  If  it 
were  all  involved  in  this  action  we  would  not  sustain  the 
order  of  the  court,  for  the  reason  that  this  security  is 
required  for  the  benefit  of  the  defendant.  Smith  v. 
Arthur^  116  N.  C,  871.  And  if  the  plaintiff  succeeds  in 
his  action,  he  pays  no  costs,  but  the  defendant  has  it  to 
pay.  And  if  he  fails,  then  the  land  is  the  defendant's, 
and  the  mortgage  could  do  him  no  good.  The  Court  will 
never  require  a  vain  thing  to  be  done. 

The  judgment  will  be  modified  so  as  to  require  the 
plaintiff  to  give  bond  for  the  prosecution  of  his  action,  or 
to  make  a  mortgage  on  his  land  for  one  hundred  dollars  or 
suffer  his  action  to  be  dismissed.  Thus  modified  the  judg- 
ment isaflirmed. 

Affirmed. 
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FIRST  NATIONAL  BANK  OF  JOHNSON  CITY,  etal.  v.  J.  H. 

PEARSON,  et  al. 

Action  on  Note  for  Purchase  of  Zand — Practice — Plead- 
ing —  Frivolous  Answer  —  Judgment  —  Vendor  and 
Vendee — Reservation  of  Title — Rights  of  Purchaser — 
Correction  of  Clerical  Error  in  Deed —  Trustee'* s    Deed. 

1.  Where  an  action  was  brought  to  Spring  Term,  1895,  at  which  time 

plaintiff  was  allowed  to  file  and  did  file  his  complaint  within 
thirty  days,  and  at  Spring  Term,  1896,  the  case  was  tried : 
Heldy  that,  as  the  case  was  removed  by  the  filing  of  the  com- 
plaint, from  the  summons  to  the  trial  docket,  the  court  was 
authorized  to  render  judgment  for  plaintiff  upon  a  frivolous 
and  insuflQcient  answer. 

2.  When  the  complaint  in  an  action  on    a  note  is  verified  judg- 

ment may  be  rendered  on  a  frivolous  answer,  even  at  the 
appearance  term. 

3.  The  purchaser  of  land  when  title  is  reserved  stands  in  the 

relation  of  a  mortgagor  as  to  the  purchase  money,  and  the 
vendor  may  pursue  either  or  both  of  his  two  remedies,  one 
in  personam  and  the  other  in  rem, 

4.  Where,  in  the  trial  of  an  action  to  recover  on  a  note  given   for 

the  purchase  money  of  land,  the  plaintiff  tendered  a  deed 
which  was,  by  a  clerical  error,  incorrectly  dated  ;  Held,  that 
it  was  not  error  to  allow  the  date  to  be  corrected  upon  its 
being  reacknowledged  and  re-probated. 

5.  When  it  does  not  apppear  that  trustees  have  not  obeyed  and 

carried  out  the  powers  conferred  upon  them  by  a  deed  of 
trust,  a  deed  by  them  is  not  objectionable  because  it  does 
not  contain  a  clause  of  warranty. 

Civil  action,  on  a  note  for  the  purchase  of  land  tried, 
before  Brown,  «/.,  at  Spring  Term,  1896.  His  Honor 
adjudged  the  answer  to  be  frivolous  and  insufficient,  and 
gave  judgment  for  plain tifTs  and  defendants  appealed.  The 
facts  are  sufficiently  stated  in  the  opinion  of  Assoi-iate 
Justice  FuKCHEs. 
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Mr,  J,  T.  Perkins^  for  plaintiff. 

Messrs,  Avery  <&  Ervin  and  M.  Silver^  for  defendant 
(appellant). 

FuKCHEs,  J.:  Tills  is  an  action  for  the  recovery  of  money, 
upon  a  plain  note  of  hand  under  seal,  given  for  land  pur- 
chased by  defendant  Pearson  at  a  sale  by  trustees  under 
the  powers  contained  in  a  deed  of  trust.  The  action  was 
returnable  to  Spring  Term,  1895,  and  was  tried  at  Spring 
Term,  1896.  At  the  trial  the  judge  held  "  that  the  answers 
of  the  defendants  were  evasive  and  constituted  no  defense 
to  the  plaintiff's  cause  of  action  set  out  in  the  complaint," 
and  rendered  judgment  for  the  plaintiff.  From  this  judg- 
ment the  defendants  appealed  and  assigned  five  grounds 
of  error,  as  follows  : 

P^irst  Exception:  "  That  Spring  Term,  1896,  is  an  appear- 
ance term,  and  the  court  had  no  power  at  said  term  to 
render  judgment."  This  exception  cannot  be  sustained 
.for  the  reason  that  it  is  not  true  in  fact  nor  is  it  correct 
in  law.  The  action  was  returnable  to  Spring  Term,  1895, 
at  which  term  the  plaintiff  was  allow^ed  thirty  days  to  file 
a  complaint,  which  he  did  within  the  time  allowed.  This 
complaint  removed  the  action  from  the  appearance  or  sum- 
mons docket  to  the  trial  docket.  Besides,  the  plaintiff's 
complaint  was  on  a  plain  note  of  hand,  and  verified.  And, 
this  being  so,  the  plaintiff  was  entitled  to  judgment  when 
defendant's  answer  was  found  to  be  frivolous  and  insuf- 
ficient, even  had  it  been  the  appearance  term. 

Second  Exception  :  "  That  the  judgment  is  not  war- 
ranted in  the  form  rendered  by  the  allegations  of  the  com- 
plaint." There  is  no  reason  assigned  or  authority  given 
to  sustain  this  exception,  and  it  is  overruled. 

Third  Exception  :  ''  That  the  judgment  cannot  be  sus- 
tained   because    there    is    no    privity  shown   between  the 
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plaintiff  and  the  defendants  and  the  trustees,  and  that 
no  suit  for  specific  performance  can  be  maintained."  This 
exception  cannot  be  sustained.  A  purchaser  of  land  stands 
in  the  position  of  a  mortgagor  as  to  the  purchase  money 
where  the  title  has  been  reserved.  Killehreto  v.  Hine^^ 
104  N.  C.J  182.  And  he  may  pursue  two  remedies  in  the 
same  action,  one  in  personam  and  one  in  rem.  Allen  v. 
Taylor,  96  N.  C,  37. 

Fourth  Exception  :  "  For  the  reason  that  the  trustees, 
Pearson  and  Ervin,  who  made  the  sale,  are  not  made  par- 
ties." But  the  judge  in  making  the  case  for  this  Court 
says  no  such  ground  was  taken  on  the  trial.  So  this  dis- 
poses of  this  exception,  if  there  was  anything  in  it. 

Fifth  Exception  :  "  That  the  deed  tendered,  after  being 
amended,  is  wholly  insufiicient  to  pass  a  proper  title,  for 
want  of  a  warranty  that  it  has  no  proper  hahendum,  nor 
is  the  beginning  corner  stated  wMth  sufficient  certainty,  and 
that  the  court  permitted  the  deed  to  be  altered  from  1893 
to  1805."  The  judge  in  settling  the  case  on  appeal  states 
that  he  disco veied  the  deed  was  written  1893  instead  of 
1895,  and  that  this  was  a  clerical  error,  which  he  allowed 
to  be  corrected  upon  the  grantor's  re-acknowledging  the 
deed  after  this  alteration  had  been  made  and  a  re-probate 
of  the  deed  had  as  altered.  This,  in  our  opinion,  was  not 
only  allowable  but  was  proper.  And  with  regard  to  this 
exception  his  Honor  further  says  the  only  other  exception 
to  the  sufficiency  of  this  deed  was  that  it  did  not  contain 
a  warranty.  And  it  seems  that,  while  the  defendants  make 
this  objection,  they  do  not  suggest  that  the  trustees  have 
not  obeyed  and  carried  out  the  powers  granted  them  in 
the  deed  of  trust.  And  they  could  not  warrant  more  than 
this.  Therefore,  after  a  careful  examination  of  not  only 
defendant's  exceptions  but  the  complaint  and  answers,  we 
must  sustain  the  judgment  of  the  court. 
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There  were  some  other  questions  discussed  before  us, 
but  we  find  they  are  not  presented  by  the  exceptions,  and 
we  do  not  feel  called  upon  to  discuss  them  in  this  opinion. 
But  we  have  cousidered  such  of  them  as  may  be  consid- 
ered to  arise  upon  the  record  and  are  not  in  the  exceptions. 
And  we  find  no  reason  why  the  judgment  shall  not  be 
affirmed. 

Aflirmed. 

Aneky,  J.,  did  not  sit  on  the  hearing  of  this  case. 


DELIA  M.  CHILDS  v.  J.  G.  WISEMAN. 

I^raciice — Contempt — Disobedience  of  Order  of  Court — 
Ability  of  Party  to  Comply  with  Order — Motion  to 
Dissolve  Order — Judge^  D^ity  of, 

1.  Where  a  party  to  an  action^  having  been  directed  to  perform  an 

order  of  the  court,  otherwise  to  be  in  contempt,  applied, 
after  notice,  to  have  the  order  discharged,  and  offered  to  pro- 
duce affidavits  showing  his  inability  to  comply  with  the 
order,  it  was  the  duty  of  the  judge  to  hear  and  pass  on  the 
aflSdavits. 

2.  Where  an  order  adjudging  a  party  to  be  in  contempt  of  court 

unless  he  should  perform  what  was.  therein  directed  to  be 
done  was  not  appealed  from,  it  will  not  be  reviewed  on  an 
appeal  from  the  refusal  of  the  judge  below  to  hear  affidavits 
on  a  motion  to  discharge  the  party  for  contempt  because  of 
his  inability  to  perform  the  order,  unless  to  correct  what 
may  appear  plainly  to  be  erroneous. 

8.  Where  a  defendant  was  ordered  to  furnish  the  boundaries  for  a 
survey  of  the  land  involved  in  the  action,  and  to  execute 
and  deliver  a  warranty  deed  to  the  plaintiff,  his  refusal  to 
obey  the  order  renders  him  liable  to  imprisonment  for  con- 
tempt. 
119—32 
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4.  Where,  in  an  action  to  recover  land,  the  title  was  adjudt?ed  to 
be  in  plaintiff,  it  was  error  in  the  court  to  order  the  defend- 
ant's wife,  who  claimed  the  land  and  was  not  a  party,  and 
her  tenant  to  surrender  possession  in  ten  days,  otherwise 
to  be  in  contempt  of  court,  since  that  would  be  depriving  a 
person  of  property  without  process  of  law  or  trial. 

Pro(  p:eding  for  contempt,  lieard  before  Timherlak^^  /., 
at  Spring  Term,  1895,  of  McDowell  Superior  Court.  The 
facts  appear  in  the  opinion  of  Associate  Justice  Furches. 

Mr,   W,  C\  Newland^  for  })Iaintiff. 

Messrs,  Battle  i&  MordecaiAor  defendant  (appellant). 

Furches,  J. :  This  is  a  proceeding  in  con  tern  j)t  before 
Timherlake^  e/.,  and  appeal  by  the  defendant.  The  order 
ot  contempt  was  made  during  the  Spring  Term,  1895,  of 
McDovvell  superior  court,  from  which  order  there  was  no 
appeal.  On  the  18th  March,  1896,  the  defendant  gave 
plaintiff  notice  that  he  would  move  before  Timberlake,  t/., 
on  the  23d  of  said  month  at  Morganton,  to  be  discharged 
from  the  order  of  contempt  for  the  reason  that  he  was 
not  able  to  comply  with  the  same.  In  pursuance  to  the 
notice,  the  parties  and  their  attorneys  appeared  before 
Judge  Timberlake,  at  the  time  and  place  named  in  the 
notice,  when  the  defendant  admitted  that  he  had  not 
complied  with  the  order  made  at  McDowell,  but  propoeed 
to  show  by  his  affidavit  that  he  could  not  do  so.  The  order 
at  McDowell  had  given  the  defendant  ten  days  to  comply 
with  the  recjuirements  of  the  order.  And  when  defendant 
admitted  that  he  had  not  complied  with  the  order  the 
judge  refused  to  hear  liis  affidavit,  intended,  as  defendant 
insisted,  to  show  that  he  could  not  do  so. 
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This,  it  seems  to  us,  the  jndge  should  have  done.  Code^ 
Sep.  500.  Bnt  defendant  has  had  these  affidavits  certified 
to  the  "clerk  of  this  Court,"  and  at  the  request  of  defend- 
ant we  allowed  them  to  be  read  and  have  examined  them 
ourselves.  They  fail  to  show  that  defendant  had  complied 
with  that  part  of  the  order  that  it  was  within  his  power  to 
do,  to  make  a  deed  to  the  land  mentioned  in  the  original 
decree. 

The  order  made  at  McDowell  not  having  been  appealed 
from,  we  cannot  review  it  in  this  appeal  farther  than  to 
correct  what  appears  upon  the  order  itself  to  be  plainly 
erroneous.  This  being  so,  it  appears  to  us  to  have  been 
manifest  error  for  the  court  to  require  Mrs.  Wiseman,  who 
is  not  a  party  to  the  action,  and  her  tenant  to  surrender 
possession  of  the  land,  adjudged  by  a  decree  in  this  cause 
to  belong  to  Delia  M.  Ohilds,  within  ten  days.  This  would 
be  to  take  land  of  which  Mrs.  Wiseman  claims  to  be  the 
owner  without  process  of  law  or  trial,  so  far  as  she  is  con- 
corned.  But  there  is  no  reason  whv  the  defendant  should 
not  comply  with  the  terms  of  the  original  decree  in  fur- 
nishing the  boundaries  for  a  survey  of  this  land,  and  that 
he  sliould  make  and  execute  a  deed  to  the  fee-simple  estate 
in  said  land,  with  full  covenants  of  warranty  and  seizin  in 
himself,  to  the  plaintifl^,  and  he  is  liable  to  be  imprisoned 
for  contempt  in  refusing  to  do  this  until  it  is  done.  Cro- 
martie  v.  Commissioners^  85  N.  C,  211.  The  judgment 
appealed  from,  modified  as  above  indicated,  is  alKrmed. 

Modified  and  Affirmed. 

AvEBY,  J.,  did  not  sit  on  the  hearing  of  this  case. 
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R.  M.  PATTERSON  v.  E.  S.  WALTON,  et  al. 

Name  ^f  Party — Identity — Motion  to  Revive  Judgment — 
Clerical  Error  in  Docketing  Judgment — Power  of  Clerk 
to  Correct — Revival  of  Judgment  as  to  One  of  Several 
Defendants — Lim.itations, 

1.  Names  are  used  to  designate  persons,  and  where  the  identity  is 

certain  a  variance  in  the  name  is  immaterial. 

2.  Where  an  admittedly  clerical  error  was  committed  in  docketing 

a  justice's  judgment  in  the  superior  court  by  transposing 
the  initials  of  the  plaintiff's  name  from  ''  R.  M.  P.*'  to 
"  M.  R.  P.,"  such  error  may  be  corrected  on  a  motion  to 
revive  the  judgment  (whether  the  error  was  committed  by 
the  justice  in  rendering  or  the  clerk  in  docketing  the  judg- 
ment) where  there  is  no  dispute  as  to  the  identity  of  the  mov- 
ing party  as  the  owner  of  the  judgment.' 

8.  A  motion  made  within  ten  years  from  the  rendition  of  a  justice's 

judgment  docketed  in  the  superior  court  to  revive  the  same 

is  not  barred  by  the  Statute  of  Limitations. 
4.  In  a  joint  and  several  judgment  against  several  defendants,  the 

plaintiff  may  elect  as  to  which  of  the  defendants  he  shall 

revive  it. 

Motion,  by  R.  M.  Patterson,  to  revive  a  judgment,  heard 
before  Norwood^  «/.,  at  Fall  Ternn,  1896,  of  Burke  Supe- 
rior Court,  on  appeal  from  the  clerk'd  refusal  to  grant  the 
motion.  His  Honor  reversed  the  action  of  the  clerk  and 
defendants  appealed. 

Mr,  e/.  T,  Perkins^  for  plaintiffs. 

Messrs.  Avery  cfe  Irmn  and  M.  Silver^  for  defen dents 
(appellants). 

Clark,  J.  There  is  no  question  as  to  the  identity  of 
the  plaintiff,  M.  R.  Patterson,  named  in  the  judgment  with 
R.  M.  Patterson,  who  now  moves  to  revive  the  judgment. 
Both  the  mover  and  the  defendant  swear  to  that  effect  and 
the  judge  finds  it  to  be  a  fact.     The  judgment  might  well, 
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therefore,  have  been  revived  in  the  name  of  M.  R.  Patter- 
son, and  the  sheriff,  when  the  money  was  collected,  would 
have  to  pay  it  over  to  R.  M.  Patterson,  though  styled  M.  R. 
Patterson  in  the  judgment,  upon  being  satisfied  of  the 
identity  of  the  person.  A  similar  instance  is  where  an 
execution  is  issued  in  the  name  of  Si/eme  sole,  and  on  the 
return  of  the  execution  she  has  changed  her  name  by  mar- 
riage. Names  arc  to  designate  persons,  and  where  the 
identity  is  certain  a  variance  in  the  name  is  immaterial. 
Gibbs  V.  Fuller,  66  N.  C,  116.  "  Errors  or  defects  in  the 
pleadings  or  proceedings  not  affecting  substantial  rights 
are  to  be  disregarded  at  every  stage  of  the  action,''^  Code, 
See.  276.  It  is  true  that  the  amendment  of  a  record  should 
be  made  in  the  court  where  it  was  made,  f.4(Zam«  v.  Reeves, 
76  N.  C,  412,)  and  that  a  justice's  judgment  can  only  be 
vacated  or  set  aside  by  proceedings  before  him  or  his  suc- 
cessor, unless  it  is  taken  into  the  superior  court  by  recor- 
dari.  Whitehurst  v.  Transportation  Co,,  109  N.  C,  342  ; 
Morton  v.  Rippy,  84  N.  C,  611.  But  tliis  is  not  a  matter 
affecting  the  merits  of  the  action  or  the  integrity  of  the 
record,  but  a  mere  correction  of  an  admittedly  clerical 
error  in  the  name  of  a  party,  which  cannot  possibly  preju- 
dice any  one,  and  which  indeed  might  have  been  permitted 
to  go  uncorrected  without  affecting  the  liability  of  the 
defendant,  who  was  unquestionably  adjudged  to  pay  the 
sum  named,  or  of  the  plaintiff,  who  is  unquestionably  the 
person  to  whom  it  was  adjudged  to  be  paid.  The  correc- 
tion of  a  mere  clerical  error  in  the  name  of  a  party  should 
have  been  made  by  the  clerk  on  the  motion  to  revive  the 
judgment,  whether  the  in  dvertence  was  committed  by  the 
justice  or  himself.  Clawson  v.  Wolfe,  77  N.  C,  100  ;  Code, 
Sec.  273.  The  motion  being  made  within  ten  years  after 
the  rendition  of  the  justice's  judgment,  which  was  dock- 
eted in  the  superior  court,  was  not  barred   by  the  Statute 
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of  Limitations.  Adavis  v.  Guy^  106  X.  C,  275.  Koris 
there  any  requirement  that  it  must  be  revived  as  to  all  the 
defendants.  When  the  juderment  is  joint  and  several,  tbe 
plaintiff  can  elect  as  to  whom  he  shall  revive,  just  as  he 
can  whom  he  shall  sue  upon  a  joint  and  several  bond. 

Affirmed. 
AvKRY,  J,,  did  not  sit  on  the  hearing  of  this  case. 


DANIEL  BLACK  v.  L.  C.  WENTERY. 

Action,  on  Receiver's  Bond  —  Sureties  —  Liahility^  How 
Enforced — Defective  Statement  of  Good  Cause  of 
A  ct  ion — Dein  u  r  rer, 

1.  Sureties  upon  the  bond  of  a  receiver  do  not  become  parties  toA 

suit  on  the  same  or  officers  of  the  court  bv  reason  thereof, 
and  their  liability  can  be  enforced  only  bj'  an  independent 
actiou  against  theui,  and  not  by  a  summary  proceeding  to 
show  cause  or  by  motion  in  the  cause. 

2.  Where  judgment  has  been  obtained  against  a  receiver  he  is  not 

a  necessary  party  to  an  action  againnt  the  sureties  on  hi» 
bond. 

3.  In  cases  where  it  is  necessary  to  obtain  leave  to  sue  on  a  receiv- 

er's bond  the  complaint  should  allege  that  such  leave  hM 
been  granted,  but  failure  to  do  so  is  not  a  defect  in  the 
cause  of  action,  but  a  defective  statement  of  a  good  cause  of 
action,  and  is  cured  by  failure  to  demur  especially  on  that 
ground. 

Civil  action,  airainst  L.  C.  (ienterv  and  II.  S.  Vaiim^Yi 
sureties  on  the  bond  of  Herman  Williams  and  Janieri  E. 
Clayton,  receivers  of  tlie  Ore  Knob  Copper  Companv  of 
Ashe  County,  against  whom  the  plaintiff  had  recoverel 
judi^ment  at  Spring  Term,  1887,  of  Ashe  Superior  Court. 
The  action  was  iieard  on  complaint  and  demurrer  before 
Norwood,  «/.,  at  Fall  Term,  1890,  of  Ashk  Superior  Court. 
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The  complaint  did  not  allege  that  leave  to  sue  on  the 
receiver's  bond  had  been  obtained.  The  demurrer  was  as 
follows  : 

"  1.  That  this  action  ought  not  to  be  maintained  for 
that  James  E.  Clayton  and  Herman  Williams,  the  princi- 
pals to  the  bond  on  which  the  action  is  brought,  are  not 
parties  in  this  action. 

'*  2d.  For  that  this  action  ought  not  to  be  maintained  in 
its  present  form,  but  if  plaintiff  had  any  relief  whatever 
it  should  be  by  a  motion  in  the  cause  now  pending  in  the 
superior  court  of  Ashe  county,  entitled  Daniel  Black, 
plaintiff,  against  the  Ore  Knob  Copper  Company  and 
Jatnes  E.  Clayton  and  Herman  Williams,  receivers,  and  o+* 
this  the  defendant  prays  the  judgment  of  the  court.'' 

His  Honor  overruled  the  demurrer,  and  gave  judgment 
for  plaintiff,  and  defendants  appealed. 

Messrs,  R.  C.  Strong  and  J,  W,  Todd^  for  defendants 
(appellants). 

No  counsel  contra. 

Clark,  J.:  Sureties  upon  the  bond  of  a  receiver  do  not 
become  parties  to  the  suit  or  officers  of  the  court  by  rea>^on 
thereof.  Thxirman  v.  Morgan^  79  Va.,  367;  (iluck  and 
Becker  on  Receivers,  Sec.  88.  Their  liabilitv  can  only 
be  maintained  and  enforced  by  an  independent  action  in 
which  they  have  the  constitutional  right  of  trial  by  jury. 
They  cannot  be  summarily  proceeded  against  by  an  order 
to  show  cause,  or  motion  in  the  cause,  unless  they  have  a 
part  of  the  trust  funds  in  their  hands,  and  then  only  to 
the  extent  of  such  funds.  Bank  v.  Creditors^  80  N.  C, 
323;  Atkinson  v.  Smithy  81)  N.  C,  72;  Beach  on  Receiv- 
ers, Sec.  186.  This  proposition  of  law  is  so  clear  that  on 
this  point  the  demurrer  was  properly  held  frivolous.  Nor 
was  the  first  ground  of  demurrer  any  more  valid,  for  judg- 
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ment  is  averred  in  the  complaint  and  i&  admitted  by  the 
demurrer  to  have  already  been  taken  against  the  receivers; 
and  they  having  failed  to  pay  the  same^  this  action  was 
brought  for  their  default  against  the  sureties.  There 
could  be  no  reason  for  making  the  receivers  parties  to  this 
proceeding. 

It  is  not  necessary  to  obtain  leave  of  court  to  sue  the 
sureties  on  the  bond  of  a  clerk  of  the  superior  court,  or 
oiher  persons  who  are  ex  officio  receivers  of  certain  funds, 
but  in  all  other  cases  there  must  be  leave  of  court  to  Hue 
the  receiver's  bond.  Booth  v.  Upckurch^  110  N.  C,  62. 
The  complaint  should  allege  that  leave  to  sue  has  been 
granted  by  the  court,  (in  a  case  like  the  present,  where 
such  leave  should  be  had,)  but  failure  to  do  so  is  not  a 
defect  in  the  cause  of  action,  but  a  defective  statement  of 
a  good  cause  of  action,  and  was  cured  by  failure  to  demur 
upon  that  ground.  If  there  is  a  demurrer  in  apt  time,  the 
defective  complaint  could  be  amended  by  averring  leave 
of  court,  if  such  were  the  fact. 

A  demurrer  should  not  be  held  frivolous  unless  palpa 
bly  so,  (cases  cited  in  Clark's  Code,  2d  Ed.,  pp.  349,  350,) 
but  no  serious  question  was  raised  by  the  demurrer  in  this 
case.  The  history  of  this  litigation,  which  has  beeu  pre- 
sented in  this  Court  twice  before,  (109  N.  C,  389,  and  115 
N.  C,  382,)  demonstrates  the  impropriety  of  appointing 
as  receivers  parties  interested  in  the  action — here  stock- 
holders in  the  insolvent  corporation  and  plaintiffs  in  the 
action   in   which  they  were  appointed.      Young  v.  Rollins, 

85  N.  C.  485.     The  judgment  below  is  atlirmed. 

Affirmed. 
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J.  8.  EASTMAN  v.  COMMISSIONERS   OF  BURKE  COUNTY. 

t/urar — Resident   and   Taxpayer  of  County — Disqualifi- 

ca  tion —  Interest. 

The  intereBt  of  a  resident  and  taxpayer  of  a  county  in  an  action  to 
recover  land  from  the  county  is  too  indirect  and  remote  to 
disqualify  him  to  serve  as  a  juror  in  such  action. 

Civil  action,  pending  in  Burke  Superior  Court,  and 
heard  before  Norwood^  «/!,  at  Fall  Term,  1896,  on  a 
motion  of  plaintiff  for  change  of  venue  upon  the  ground 
that  the  facts  alleged  and  admitted  in  tlie  pleadings  show 
that  every  juror  in  Burke  county,  being  a  taxpayer,  is 
interested  in  the  eubject  matter  of  the  action.  The 
motion  was  denied  and  plaintiff  appealed. 

Messrs,  Avery  <&  Eroin^iov  plaintifi* (appellant). 
Messrs,  J.  T.  Perkins  and  ^.  J,  e/w^^tV^,  for  defendants. 

Faircloth,  C.  J. :  This  is  an  action,  for  possession  of  a 
part  of  the  court-house  square  in  Burke  county.  The 
plaintiff  made  a  motion  to  have  tlie  cause  removed  to 
another  county,  on  the  ground  that  the  subject  of  the 
action  is  county  property,  and  that  every  juror  in  the 
county  was  interested  as  a  taxpayer. 

The  same  principle  was  considered  in  Johnson  v.  Rankin^ 
70  N.  C,  550,  and  the  motion  was  overruled.  No  judge  or 
jnror  can  serve  in  an  action  in  which  he  is  interested,  but 
the  interest  of  a  man  because  of  his  residence  in  a  county  or 
town  is  too  remote  and  indirect.  Such  a  rule  would  dis- 
qualify every  judge  or  justice  of  the  peace  to  try  an  action 
in  the  county  or  town  in  which  he  resided. 

Affirmed. 

FuRCHES,  J.,  having  been  of  counsel,  did  not  sit  on  the 
hearing  of  this  case. 
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J.  M.  BERNHARDT  v.  G.  W.  BROWN,  et  al. 

Corjjoration^  Foreign  and  Domestic — Attachment — Jum- 

dictiofi —  Void  Judgment. 

1.  When    a    foreign  corporation  is  rechartered  in  this    State  it 

beeomeB  a  domestic  corporation  and  is  not  liable  to  attach- 
ment as  a  non-resident. 

2.  A  judgment  rendered  in  attachment  proceedings,  based  on  the 

ground  of  non-residence,  against  a  foreign  corporation  which 
has  been  reincorporated  in  this  State,  is  void,  as  well  asa  gale 
of  its  property  thereunder,  for  want  of  jurisdiction. 

AvKRY,  J.,  dissenting. 

Petition  of  defendants    for    a    reliearing    of   tlie    case 

between  the  same  parties,  decided  at  Fel)rnaij  Term,  1S1>6, 

of  this  Court,  and  reported  ifi  118  N.  C  at  pa«:e  TOO. 

Messrs.  Shepherd  &  Bushee^  S.  T.  Frvin  and  /.  T. 
Avery^  for  petitioners. 

Messrs,  J.  T.  Perkins^  J.  G.  Bynum  and  Edmund 
Jones^  contra. 

Clark,  J.:  Tliis  is  a  restricted  rehearing,  and  the  >oIe 
question  presented  is  whether  the  Jf.  C.  Estate  Com- 
pany was  H  domestic  or  foreign  corporation  at  the 
time  the  attachment  was  issued  in  the  Brem  iz  McDow- 
ell case,  for  if  it  was  a  domestic  corporation  no  jurisdic- 
tion was  acquired  by  virtue  of  the  attadiment  issued 
against  it  as  a  foreign  corporation.  This  is  decided  in 
this  case  (118  N.  C,  700,)  in  tliMt  part  of  the  opinion  a?  to 
which  the  rehearing  was  not  granted,  Section  i*<  of  the 
headnote.  The  affidavit  for  the  said  attachment  setsi  out 
that  the  defendant  is  a  foreign  corporation,  chartered  in 
London,  England,  but  ''that  in  1SS7  the  defendant  com- 
pany obtained   a  charter   from   the   Legislature  of  Xorth 
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Carolina/'  the  affidavit  further  reciting  some  portions  of 
tlie  charter,  which  in  fact  is  an  unusually  full  and  com- 
plete  act  of  incorporation.  Acts  1887,  pp.  892-895. 
The  warrant  of  attachment  was  issued  upon  that  affida- 
vit, which  on  its  face  shows  want  of  jurisdiction.  The 
judgment  does  not  contain  any  finding  that  the  corpora- 
tion was  a  non-resident.  There  being  an  incorporation  of 
the  company  here,  as  alleged  in  the  affidavit,  and  not  a 
mere  license  to  do  business  in  this  State,  it  became  a 
domenflc  corporation,  and  hence  not  liable  to  attachment 
as  a  non-resident,  (the  ground  relied  on  to  confer  jurisdic- 
tion,) though  of  course  it  would  have  been  for  any  of  those 
causes  for  which  a  doujestic  corporation  would  be  liable  to 
attachment  proceedings.  Code,,  Section  349  (2);  t> 
Tliomp.  Corp.,  Section  7799;  Sprague  v.  R.  Co,^  5  R.  I., 
23;^;  1  Thomp.  Corp.,  Sections  47,  320,  ^SS,  689;  6 
Thomp.  Corp.,  Sections  7452,  7472,  7817,  8012,  8020, 
8128,  and  cases  cited  in  those  sections;  Murfree  For- 
eii^^n  Corp.,  Sections  453,  459,  460;  Young  v.  South  Tred- 
eger  Co.^  4  Am.  St.  Rep.,  752;  Drake  Attachments,  Sec- 
tion  479. 

The  foreign  cor])oration  having  been  reincorporated  here^ 
the  case  is  simply  such  as  would  be  the  condition  if  a  non- 
resident person  had  moved  into  this  State  and  become  a 
resident  here,  an«l  thereafter  a  creditor,  upon  an  affidavit 
alleging  those  facts,  had  sued  out  an  attachment  against 
him  as  a  non-resident  and  sold  his  land  under  such  pro- 
ceeding, in  which  the  judgment  would  be  void,  since  the 
court  did  not  acquire  jurisdiction  of  the  subject  matter. 
Springer  v.  Shavendei^  118  N.'C.,33,  nor  of  the  person.  The 
defendent  in  the  supposed  case  not  having  been  br.mght 
into  court  by  "due  process  of  law,"  when  the  purchaser 
under  a  judgment  thus  obtained  brings  an  action  of  eject- 
ment  the  defendent,  whether  the  original  defendant  in  the 
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action  or  (as  here)  one  who  has  acquired  such   defendant's 

title  by  sale  under  a  valid  judgment  and  execution,  can 

treat   the  judgment  in   such   attachment   proceedings  as 

void,  just   as  he  could  a  deed   in   the  chain  of  plaintiff's 

title  which  is  not  properly  executed  or  properly  probated. 

It  is  not  the  case  of  an  error  or  irregularity  in  a  judfi^ment, 

which  can  only  be  taken  advantage  of  by  an  appeal  or  a 

direct  proceeding,  but   of  a  judgment   void   for  want  of 

jurisdiction,  which  is  void  everywhere. 

Petition  Dismissed. 
Avery,  J.,  dissents. 


J.  M.  McBRIDE  v.  W.  N.  G.  WELBORN. 

Practice — Motion  to  Quash  and  Dismiss  Proceedings  for 

Defect  in  Summo?is — Amendment. 

1.  A  motion  to  quash  and  dismiss  proceedings  for  defective  sum- 

mons comes  too  late  if  made  after  defendant  has  appeared 
and  engaged  in  the  trial  of  the  case  on  the  merits. 

2.  Upon  motion  of  the  plaintiff  in  an  action,  after  trial  has  heen 

entered  into,  the  judge  is  empowered,  under   Code^  Sec.  908, 
to  allow  amendment  of  defective  summons. 

Civil  action,  tried  before  Brown^  «/.,  at  July  Special 
Term,  1896,  of  Ashb  Superior  Court,  on  appeal  from  a 
judgment  of  a  justice  of  the  peace.  Under  claim  and 
delivery  proceedings,  property  had  been  delivered  to  the 
plaintiff,  and  the  justice  of  the  peace  issued  a  summons  as 
follows  : 

*'  To  any  lawful  officer  of  Ashe  County — Greeting  : 

"  You  are  hereby    ordered    to    summons    defendant    to 
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appear  before  S.  M.  Transou  on  the  16th  of  this  inst.,  at 
hi-  oiBce  at  3  o'clock  p.  m.,  to  show  why  judgment  shall 
not  be  entered  against  him  for  cost  of  this  action. 

"  Herein  fail  not,  and  of  this  summons  make  due  return. 
June  12,  1894. 

"S.  M.  TRANSOU,   J.  P. 

The  return  was  as  follows: 

"  Summons  for  W.   N.   G.  Welborn,  Rec.  June    12,  1894. 

Executed  June    12,  1894. 

"  B.  STURGILL,  Sheriff, 

''  Per.  E.  F.  Tucker,  D.  S.'' 

The  defendant  moved  to  dismiss  for  want  of  a  proper 
8Uinmons,  and  also  for  the  want  of  proper  return  having 
been  entered  upon  said  summons,  and  for  the  further  want 
of  an  undertaking  justified  to. 

The  motion  was  overruled,  and  after  hearing  the  evi- 
dence of  the  above  action,  the  justice  decided  in  favor  of 
the  plaintiff,  and  charged  the  defendant  with  the  cost  of 
said  activ/U. 

The  defendant  appealed  to  the  superior  court. 

In  the  superior  court,  after  the  jury  were  empaneled, 
defendant  moved  to  quash  and  dismiss  the  proceedings  for 
defective  summons.  As  the  cause  had  been  tried  in  this 
Court  and  a  mistrial  had  heretofore,  the  motion  was 
denied,  and  it  was  ordered,  upon  motion  of  plaintiff,  that 
the  summons  be  amended  so  as  to  set  out  that  the 
action  was  to  recover  one  mule  of  value  not  exceeding 
S50  demanded  of  defendant.     Defendant  appealed. 

Mr.  George    W.  Bower^  for  defendant  (appellant). 
No    counsel  contra. 

Faircloth,  C.  J.  :  This  action  commenced  before  a  just- 
tice  of  the  peace  upon  notice  or  summons  to  show  cause 
^wrhy  judgment  should  not  be   entered    against   defendant 


510  IN  THE   SUPREME  COURT.  [119 


Ray  v.  Honkycutt. 


for  cost  of  this  action.  In  the  superior  court,  after  the 
jury  were  empaneled,  the  defendant  moved  to  quash  and 
dismiss  the  proceeding  for  defective  summons,  the  can&e 
having  been  previously  tried  in  the  superior  court,  which 
trial  resulted  in  a  mistrial.  The  motion  was  refused,  and 
on  motion  the  judge  allowed  plaintiff  to  amend  his; sum- 
mons.    Defendant  excepted  and  appealed. 

The  motion  came  too  late  after  the  defendant  had 
appeared  and  engaged  in  the  trial  on  the  merits  of  the 
controversy.  liedmond  v.  Mullenax^  113  N.  C,  505. 
The  court  had  the  power  to  allow  the  amendment.  Code^ 
Sec.  908.  Affirmed. 


G.  D.  RAY  &  SON  to   the  use  of  MARY   E.    YOUNG  v.  M.  P. 

HONEYCUTT. 

Funeral    Kxpenses — Charge     on     Assets    of    Decedenff 
Estate — Action  by  Party  in  Interest. 

1.  The  necessary  and  proper  expenses  of  interment  of  a  decedent 

are  a  first  charge  upon  the  assets  in  the  hands  of  the  personal 
representative,  and  the  law  will  imply  a  promise  to  one  who, 
from  the  necessity  of  the  case,  foi'  any  reason  incurs  the 
expense  of  a  proper  burial,  and  it  is  not  necessary  that  the 
administrator  should  promise  to  pay  the  claim  in  order  to 
obtain  a  judgment  therefor  af^ainst  him. 

2.  A  widow  who  pays  an  account  for  burial  expenses  of  her  husband 

is  the  proper  party  plaintiff  in  an  action  ckgainst  the  admin- 
istrator, being  the  real  party  in  interest. 

Civil  action,  tried  before  Bryan^  «/.,  at  Fall  Term, 
1895,  of  Yancey  Superior  Court,  on  appeal  from  a  judgment 
of  a  justice  of  the  peace.     A  jury  trial  was  waived  and 
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his  Honor,  by  consent,  found  the  facts.  The  action  was 
to  recover  for  hurial  expenses  of  T.  W.  Young,  paid  by 
the  plaintiff,  M.  E.  Young. 

Mary  E.  Young,  the  plaintiff,  was  introduced  and  testi- 
fied that  she  was  the  widow  of  T.  W.  Young  deceased  ; 
that,  at  the  death  of  her  husband,  Don  Young,  brother  of 
her  husband,  went  to  the  store  of  G.  D.  Ray  &  Son  and 
got  the  burial  clothes  for  her  husband,  and  that  within 
two  or  three  davs  after  his  death,  and  before  an  adminis- 
trator  was  appointed,  G.  D.  Ray  &  Son  presented  her  wMth 
the  account  sued  for,  which  they  held  for  the  burial 
expenses  of  her  husband,  T.  W.  Young,  and  said  she  did 
not  pay  it  at  that  time  ;  that  she  advised  with  Mr.  Banks, 
the  clerk  of  the  superioi  court,  who  advised  her  that  if 
she  paid  it  she  could  recover  it  back  ;  and  then  she  went 
to  Mr.  Ray's  and  took  up  the  account  ;  that  she  paid  it 
with  her  own  nionev  and  not  her  husband's:  that  there 
was  no  contract  or  agreement  between  her  and  the  admin- 
istrator for  her  to  pay  this  debt  ;  that  there  was  no  admin- 
istrator when  she  took  up  the  account ;  that  she  was  advised 
bv  counsel  that  this  debt  was  against  the  estate  of  T.  W. 
Young,  deceased,  and  not  against  her;  but  when  she  was 
advised  that  she  could  recover  it  back  she  paid  it,  but  did 
not  know  that  she  could  collect  it.  The  defendent  intro- 
duced no  testimony,  there  being  no  controversy  as  to  the 
amount  of  the  debt. 

The  defendant,  after  specially  pleading  the  Statute  of 
Frauds,  rested  and  contended  that  as  the  plaintiff  was 
not  compellable  to  pay  said  debts,  and  as  she  had  paid  the 
same  of  her  own  motion,  she  could  not  be  allowed  to 
recover  as  against  the  administrator  in  the  absence  of  a 
written  contract  to  that  effect.  His  Honor  being  of  the 
opinion  that  the  plaintiff  was  entitled  to  recover,  gave 
judgment  for  the  plaintiff  and  defendants  appealed. 
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Measrs.  Shepherd  cfe  Bushee^  for  defendant   (appellant). 
No  counsel  contra, 

Clark,  J.:  Burial  expenses,  from  the  nature  of  things, 
are  not  an  indebtedness  of  the  deceased,  for  they  accrue 
after  his  death ;  nor  are  they  costs  of  adnnnistration 
incurred  by  the  personal  representative;  indeed,  they  are 
created  before  his  qualification.  Yet,  from  very  necessity, 
proper  funeral  expenses  are  the  first  charge  upon  the  assets 
in  tlie  hands  of  the  executor  or  administrator,  being  pre- 
ferred at  common  law  (2  BL,  508)  and  by  our  statute 
{Code^  Section  1416)  to  taxes  and  debts  due  the  State  or 
sovereign,  and  to  all  judgments.  *'  They  bind  the  assets, 
independent  of  any  promise  by  the  executor  or  adminis- 
trator, to  the  extent  that  they  are  proper  to  the  estate  and 
rank  in  life  of  the  deceased."  Parker  v.  Lewis^  13  N.  C, 
21  ;  Ward  v.  Jones^  44  N.  C,  127  ;  Barhee  v.  Green^  86 
N.  C,  158.  The  case  of  Gregoi^  v.  Hooker^  8  N.  C,  395, 
relied  on  by  defendant,  is  explained  by  the  first  two  of  the 
cases  just  cited  as  holding  only  that  the  claimant  of  a 
charge  for  funeral  expenses  should  notify  the  personal  rep- 
resentative before  the  assets  are  disbursed  and  before 
action  brought.  In  fact,  as  the  authorities  state,  the 
funeral  expenses  are  strictly  a  preferred  charge  upon  the 
assets  in  the  hands  of  the  personal  representatives  rather 
than  a  debt  against  the  estate.  Perley's  Mortuary  Law^ 
59  and  cases  cited. 

It  is  well  settled  that  the  necessary  and  proper  expenses 
of  interment  are  a  first  charge  upon  the  assets  in  the 
hands  of  the  personal  representative,  and  the  law  will 
imply  a  promise  to  him  who,  from  the  necessity  of  the 
case,  for  any  reason,  incurs  the  expense  of  a  proper  bnriaK 
McCue  V.  Garvey^  21  N.  Y.,  562;  Patterson  v.  Patter^on^ 
59  N.  Y.,  574;  Zuess  v.  Hessen,  13  Daly,  347;  Sapgood 
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v.  Houghton^  10  Pick.,  154.  "Nor  does  the  fact  that  the 
widow  said  to  a  stranger  she  did  not  intend  any  one  else 
to  pay  the  expenses,  and  that  she  did  it  voluntarily,  out 
of  respect  to  her  husband,  bar  her  right  to  recover  them," 
for  this  necessary  expense  devolves  upon  the  assets  of  the 
estate,  and  the  law  implies  the  promise  to  pay  them,  or  to 
repay  the  proper  person,  who,  as  a  matter  of  affection  and 
duty,  has  incurred  and  paid  them.  France's  Est.,  75  Pa. 
St.,  220  ;  Perley's  Mortuary  Law,  73.  It  is  not  intended, 
however,  to  say  that  any  person  who  intermeddles  offi- 
ciously and  incurs  such  expense  can  recover.  McCue  v. 
Garvey^  siijyra  ;   Parker  v.  Lewis^  supra. 

The  judgment  binds  only  the  assets  in  the  hands  of  the 
administrator  as  a  preferred  charge,  and  is  not,  of  course, 
a  judgment  against  him  personally. 

We  are  not  advised  why  the  action  is  brought  in  the 
name  of  "  G.  D.  Ray  &  Son  to  the  use  of  Mary  E.  Young," 
but  even  under  the  antiquated  and  obsolete  system  when 
that  form  was  in  use  Mary  E.  Youngr  would  have  been  the 
real  party  plaintiff,  and  now  the  rest  is  to  be  disregarded 
as  mere  surplusage,  and  she  is  the  only  plaintiff,  being  the 
real  party  in  interest.  Code^  Section  177.  The  Statute 
of  Frauds  has  no  application,  for  the  case  does  not  rest 
upon  any  promise  by  the  administrator,  nor  was  it  neces- 
sary he  should  agree  to  pay  the  claim,  if  the  expense  (as 
is  not  denied)  was  suitable  and  proper. 

No  Error. 
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H.  M.   HKMI^HILL,  et  al.  v.  (x.  M.  ANNIS. 

Acfioh    of    Tre'SjuLsH     Quare     ClauHnta     Frtgii — Ikfd— 
Di'-'ioript'ion^  Vague  a?id  fndep'niie — Parol  Krititnt'e. 

1.  Ever}'  deed  of   conveyance  must  set    forth  a  subjeet  matter, 

either  <'ertaiii  in  itself  or  eai)able  of  bein^r  reduced  to  a  cer- 
taintv  bv  reference  to  soniethinjr  extrinsic  to  which  the  deed 
refers. 

2.  Where  reference  is  made  in  one  deed  to  another  for  more  defi- 

nite description,  the  effect  is  to  incorporate  into  the  de«i 
the  description  in  the  instrument  referred  to,  provided  the 
language  used  points  so  clearly  to  the  e.\planatory  deed  or 
instrument  as  to  make  it  possible  to  identify  it,  but  when 
sucli  is  not  the  case  parol  testimony  is  not  admissible  to 
show  what  lan<l  the  i)arties  intended  to  be  included  in  the 
deed. 

y.  Where  plaintiff  daiminj;  under  M.,  in  derai^nin^  his  title, 
offered  in  evidence  a  deed  from  W.  to  M.  containiufc  a 
description  as  follows:  '*A  certain  quantity  of  land  cod- 
taininju:  ;J50  acres,  beiufj:  in  six  different  deeds,  the  courw* 
and  distances  referred  to  tlie  original  fjrants,  which  are  jsix. 
lyin^  on  "  a  certain  stream  in  B.  county  and,  to  identify  the 
land  intended  to  }>e  conveyed,  intr(»duced  a  arrant  to  W.  for 
fifty  acres  and  projmsed  to  prove  by  ]>aroI  that  the  tract 
descrilied  therein  was  one  of  six  tracts  claimed  bv  W.  wheo 
he  executed  the  deed  to  M.,  and  that  it  was  one  of  the  six 
tracts  actually  conveyed  h\  the  deed  of  W.  to  M,;  Htld^  that 
the  reference  for  more  accurate  description  to  six  deeds  or 
jJTrauts  (lid  not  warrant  the  identification  of  the  boundariw 
of  such  f^rants  by  parol  evidence  of  a  verbal  claim  set  up  by 
W.  at  the  date  of  the  deed  to  M.,  or  by  showiu^  by  parol 
entirely  that  the  subject  matter  of  the  conveyance  wa» 
intended  to  be  six  tracts,  one  of  which  was  that  deserH)e<J  io 
the  ^rant  to  W. 

4.  Chapter  40.*),  Acts  of  1891,  does  not  act  retrospectively,  but  if  it 
did  the  word  **  descriptiiui "  used  therein  imports  such  a 
description  as  can  be  aided  by  parol  proof. 

Civil    action,  tried   before   Br<ttrn^  e/.,  at   May   Special 
Term,  1S1M»,  of  McDowkm.  Siiperior  Court.     There  was  a 
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verdift  for  the  det'eiidants,  and  ])]ai!itiHs  a])peale(i  from  the 
jiulirtueiit  thereon,  assigning  as  error  the  exclusion  of  the 
l>arol  evidence  ottered  to  iflontifv  tlie  land  alleged  to  he 
conveved  hv  the  deed  inK)n  wiu(*]i  thev  relied.  The 
•excluded  evidence  i>  sntKcien'ly  n^ferred  to  in  the  opinion 
of   Associate  Justice  Avkky. 

Afr,  ./.  Z.  ('.   /i//v/,  for  plaititifls  (ap}>ellant>). 
A/r.  K,  J.  Jifi<iivt\  for  defendant. 

Avkky,  J.  :  It  is  elenientarv  learninjr  that  n(>  contract 
CHTi  he  enforced  unless  the  suhject  matter  upon  which  it  is 
intended  hy  the  parties  to  operate  can  first  he  definitely 
ascertained  from  its  terms,  either  through  an  ex])licit 
descri[>tion  therein  or  a  referenc(»  which  poiiits  to  (^xtrinsic 
means  of  identification. 

This  ])rinciple  applies  to  verbal  agreements  as  well  as 
to  those  required  bv  the  statute  (  6W^,^ections  155:^  to 
ir>55>  to  be  in  writing.  Hence,  where  a  statute  is  passed 
bv  the  Lcirislature  makintr  it  esstMitial  to  the  validitv  of 
contracts  conveying  anv  interest  in  land  that  thev  should 
be  in  writing,  the  courts  can  no  more  dis]  ense  with  such 
identification  of  the  subject  matter  of  the  deed  by  descrip- 
tion which,  either  through  its  own  definiteness  or  by  refer- 
ence to  ?omethiniir  aliunde^  can  be  fitted  with  reas(»nable 
certaititv  to  it,  than  thev  can  hold  the  i>artvto  be  charjjfed 
therewith  Ixuind  wliere  neither  he*  nor  his  lawfully  author- 
ized  agent  for  him  signs  suc'h  agreement. 

In  the  application  of  th<.»  maxim  id  rertuni  est  (juad  cvr- 
ttiia  rtddl  potest  it  has  always  been  held  in  construing 
contracts  for  the  sale  of  chattels  that  tlje  as^reement  must 
provide  the  means  of  making  certain  what  is  intended  to 
l>e  sold.  Lumher  Co.  v.  WUvox^  1<)5  N.  C,  84.  In  the 
applieHti(»n  of  tliis  maxim  Judge  (Jaston  formulated  the 
rule  (in  MuMMey  v.  Belinle^  2  I  red.,  ITO)  that   ''every  deed 
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of  conveyance  must  set  forth  a  subject  matter  either  cer- 
tain in  itself  or  capable  of  beinflr  reduced  to  a  certaintv  bv 
a  recurrence  to  something  extrinsic  to  which  the  deed 
refers."  The  rule  has  been  repeatedly  approved,  notably 
by  Chief  Justices  Pearson  and  Smith  in  the  cases  of 
McCorraicky.  Monroe^  1  Jones,  13,  and  Harrison  v.  TlaKn^ 
95  N.  C,  28.  But  in  later  years  disagreements  have  from 
time  to  time  grown  out  of  differences  of  opinion  as  to 
whether  the  particular  words  employed  in  a  given  instru- 
ment pointed  to  extrinsic  proof  in  such  a  way  as  to  make 
it  admissible  in  explanation  of  an  ambiguity.  In  Perri^ 
V.  Scoit,  109  N.  C,  374,  the  Court  overruled  ^yxhon  v. 
Johnson^  105  N.  C,  211,  but  approved  Blow  v.  Vanghaju 
Ibid.,  198,  except  in  so  far  as  the  piinciple  enunciated  was 
applied  arguendo  to  the  particular  description  then  under 
consideration. 

It  has  been  well  settled  by  a  series  of  adjudications  that 
where  a  reference  is  made  in  one  deed  to  another  for  a 
more  definite  description  the  effect  is  to  incorporate  the 
description  in  the  instrument  referred  to  into  that  con- 
taining the  reference,  provided  the  language  used  points 
so  clearly  to  the  explanatory  deed  or  instrument  as  to 
make  it  possible  to  identify  it.  But  a  conveyance  of  six 
tracts  of  land  lying  on  a  specified  stream  and  theretofore 
granted  to  A.  1>.  (if  in  fact  patents  to  a  dozen  tracts  sitn- 
ated  on  it  had  been  issued  to  A.  B.)  no  more  identifies  the 
subject  matter  of  the  conveyance  than  does  the  convey- 
ance of  six  buggies  out  of  a  much  larger  number  without 
giving  the  means  of  distinguishing  those  intended  to  be 
sold  from  the  others. 

The  defendant  claims  under  grant  and  deed,  both  of 
which  it  is  admitted  enclose  the  land  in  dispute.  The 
plaintiflf  oflTered  in  evidence  a  deed  of  conveyance  from 
James  Woods  to  Margaret  Mason,  containing  the  follow- 


J 


N.  C]  SEPTEMBER  TERM,  1896.  517 


HKMPHILL  v.    A.NNIS. 


iiig  description  :  "  A  certain  quantity  of  land,  containing 
three  hundred  and  fifty  acres,  being  in  six  different  deeds, 
the  courses  and  distances  referred  to  the  original  grants, 
which  are  six,  lying  on  Thompson's  Fork  of  Muddy 
Creek  and  Bush  Branch  in  the  County  of  Burke  afore- 
said." This  description  was  euibodied  in  subsequent 
conveyances.  In  order  to  identify  the  land  intended  to 
be  conveyed  the  plaintiff  introduced  in  evidence  a  grant 
to  James  Wood,  issued  in  the  year  1814,  for  fifty  acres. 
Without  offering  any  other  grant  the  plaintiff  proposed  to 
prove  by  parol  that  the  tract  described  in  said  grant  was 
one  of  six  tracts  claimed  by  James  Woods,  when  he 
executed  the  deed  to  Margaret  Mason  in  1831.  The 
plaintiff  also  offered  to  show  by  parol  that  this  was 
one  of  six  tracts  conveyed  by  the  deed  of  1881.  The 
court  sustained  the  objection  of  defendant  to  both  propo- 
sitions. Whether  it  would  have  been  com])etent  for  the 
plaintiff  to  have  offered  six  grants  and  proven  that  they 
were  located  on  tlie  streams  mentioned  in  the  deed  to 
Margaret  Mason,  without  more  specific  designation  of  the 
deeds  or  grants  referred  to  in  the  convej'ance  from  Woods 
to  Mason,  we  are  not  called  upon  to  decide,  though  it  is 
ditficult  to  conceive  how  such  identification  could  have 
been  shown.  But  that  is  not  the  question  presented  by 
the  appeal.  The  court  l)elow  held  that  the  reference  for 
more  accurate  description  to  six  deeds  or  grants  did  not 
warrant  the  identification  of  the  boundaries  of  such 
grants  by  parol  evidence  of  a  verbal  claim  set  up  by 
Woods  at  the  date  of  the  conveyance  or  by  showing  by 
parol,  entirely,  that  the  subject  matter  of  the  conveyance 
was  intended  to  be  six  tracts,  one  of  which  was  that 
deticribed  in  the  grant  oftered.  It  would  not  be  competent 
to  select  six  out  of  one  hundred  buggies  in  a  confused 
mass  and  attempt  to  prove  that  it  was  the   purj)ose  of  the 
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parties  to  an  a*]:reement  to  designate  particular  l)ngpt>,  it' 
tliere  wore  iiotliiug  in  its  terms  that  would  furnish  the 
means  of  distinguishing  the  six  intended  to  1m- sold.  S(», 
where  there  is  language  relied  u\h)U  as  ])ointing  to 
extrinsic  evidence  that  will  identify  the  subject  matter,  it 
does  not  follow  that  parol  proof  of  the  pur]»ose  of  the 
parties  l)ec<)n)es  competent  if  ir)  no  way  connected  with 
or  explanatory  of  the  terms  of  the  description.  It  does  not 
aj>pear  from  the  descriptive  words  used  in  the  deed  to  Mrs. 
Mason  whether  the  deeds  or  grants  referred  to  were 
executed  to  James  AVoods  or  ac.other,  or,  if  to  James 
Woods,  whether  there  were  six  or  fifty  j)atent!i  i>sned  to 
him  which  embraced  tracts  of  land  on  the  streaiub 
mentioned  in  tlie  deeds  offered  in  evidence.  If  it  be  com- 
])etent  to  permit  a  single  grant  for  fifty  acres  to  W  identi- 
fi(Ml  by  showing  by  j)arol  an  intention  o!i  the  juirt  of  the 
grantor  to  convey  it,  it  would  follow  that  in  any  (*ase  the 
subject  matter  of  a  conveyance  or  contract  could  be  iden- 
tifie<i  by  parol  proof  of  the  purpose  of  the  parties.  The 
plaintiff's  contention  is  not  sustainecj  by  the  line  of  cases 
wherein  the  (juestion  has  arisen  whether  an  exception  in  a 
patent  of  a/Hand  theretofore  gran  ted  wassufHciently  definite 
to  admit  parol  proof  to  identify  the  land  excepted,  (  Jfi«  1/4^ 
Co.  V.  /^Vv//,  112  N.  C.,  15S;  MrCormick  v.  Moun»e.  I 
Jones,  13,1  because  the  referencu*  to  all  tliat  had  iieen  pre- 
viously granted  (  as  Judge  Pkakson  sa}s  in  McCormirk  w 
Monr(n\Hupra  )  *'  points  to  the  means  by  which  the  descrip- 
tion in  the  exception  may  be  made  sufticiently  certain 
to  avoid  the  objection  of  vagueness  by  aid  of  the  maxim, 
'*  Id  cerium  est  quod  rtrtnm  reddi  potest, ^^  Upon  the 
same  principle  an  exception  of  lands**  heretofore  entere<l  '* 
by  certain  persons,  or  a  contract  to  convey  or  conveyance 
of  the  right  of  w^ay  to  a  railroad  company,  have  been  held 
sufKciently  definite,  becrause  the  subject    matter   is    made 
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rertiiifi  in  the  one  ciist*  by  asubsequent  survey  of  the  biiul 
and  ii>  the  other  by  tlie  h»eHtioii  of  the  road-bed.  Melton 
V.  Monday,  ♦)4  N.  (\,  2l»5  ;  Beattie  v.  Railroad  A  ^^'i>  N.  (?., 
425.  The  description  in  plaintiti'^s  deed  neitlier  refers  to 
any  previous  grant  nor  points  out  any  particular  <i:rantsor 
class  of  o^rants,  and  is  therefore  as  in<lefinite  as  that  passed 
upon  in  Waugh  v.  Richardiion^  8  ired.,470.  If  tin*  plaint- 
itf's  deed  had  in  any  way  distinguished  the  grants  or  deeds 
referred  to  tor  description  from  others  it  won  hi  have  been 
competent,  after  identitiying  a  single  one  of  them,  to  show 
that  it  embraced  within  its  boundaries  the  land  in  dispute. 
But  to  identifv  one  of  the  iirrants,  not  by  anv  intimation 
contained  in  the  deed  but  by  ])n)ving,  as  an  indepeiulent 
fact,  wl)at  was  tlie  subject  matter  in  the  minds  of  the  par- 
ties, wouhl  be  to  make  a  description  out  of  the  whole  cloth, 
and  pass  an  interest  in  lan<l  not  by  a  writing  furnisliing 
the  means  of  identifviniir  it  but  bv  verbal  proof  of  what 
the  parties  iiitended.  It  was  held  in  Lotre  v.  Harris,  112 
N.  C,  472,  that  the  Act  of  lSi)l  (  Ch.  40.*)  )  could  not  be  con- 
strued to  act  retrospectively,  if  indee<l  the  word  *•  descrip- 
tion "  in  the  statute  did  not,  f'.r  vi  termini,  import  sucli  a 
descrii)tion  as  is  suscei)tible  '^  of  being  aided  by  |)and 
proof."  There  was  no  error  in  holding  the  j)arol  t(»sti- 
niony  ottered  incomjietent. 

\o   Error. 
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R.  P.  WILLIAMS  V.  COMMISSIONERS  OF  CRAVEN  COUNTY. 

Injunction — Taxation — Constitutional    Limit — Special 

Tax — Special  Purpose, 

1.  Where  a  statute  authorizing  the  levy  of  a  tax  beyond  the  con- 

stitutional limit  for  a  special  purpose  is  infra  rires,  the 
taxes  collected  beyond  the  requirements  of  the  special 
purpose  may  be  turned  into  the  general  fund  and  used 
for  general  purposes,  but  where  the  act  authorizes  the  levy 
partly  for  a  *'  special  purpose  "  and  partly  for  general  pur- 
poses it  is  ultra  cires  and  no  part  of  the  levy  can  be  col- 
lected. 

2.  Where  an  act  (Chapter 201,  I^aws  of  1895)  authorized  the  com- 

missioners of  a  county  to  levy  a  special  tax  in  excess  of  the 
constitutional  limit,  **  for  the  special  purpose  of  maintaining 
the  free  public  ferries  of  said  county  and  maintaining,  con- 
structing and  repairing  the  bridges  in  said  county,  and 
meeting  the  other  current  expenses  of  said  county;''  Held, 
that  the  levy  for  **  meeting  the  other  current  expenses  of  the 
county "'  was  not  a  levy  for  a  *'  special  purpose  '•  within  the 
meaning  of  the  exception  to  Section  6  of  Article  V.  of  the 
Constitution,  and  rendered  void  the  whole  act  in  respect  to 
the  levy  for  the  other  purposes  named,  and  the  collection  of 
the  whole  should  be  enjoined. 

Clakk,  J.,  dissents  arguendo,  in  which  Avkry,  J.,  concurs. 

Civil  action,  to  enjoin  the  Coiuinitisioners  and  Slierilf  of 
Craven  County  from  the  levy  and  collection  of  a  special 
tax,  under  Chapter  201,  Acts  of  189."),  heard  before  Boykin, 
«/.,  at  Kail  Term,  1895,  of  Craven  Superior  Court.  The  . 
provisions  of  the  act  are  set  out  in  the  opinion  of  A.-^so- 
ciate  Justice    FuuniES. 

His    Honor     refused     the    injunction,     and     plaintifffl 
a})pea]ed. 
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Messrs,  Clark  cfe  Guion^  for  plaintiffs  (appellants). 
Messrs.  C.  H.  Thomas ^  M.  De  W.  Stevenson  and  MacRae 
i&  Day^  for  defendants. 

FuKCHES,  J.:  This  case  comes  to  us  upon  the  appeal  of 
the  plain tiif  from  an  order  of  Boykin^  J,^  refusing  an 
injunction  against  the  levy  and  collection  of  a  special  tax. 

The  general  power  of  the  Legislature  to  levy  taxes  is 
restricted  bv  the  Constitution  to  66i  cents  on  one  hundred 
dollars  valuation  of  property.  Article  V.,  Section  1. 
And  Article  V.,  Section  6  restricts  the  power  of  the  coun- 
ties to  double  the  amount  levied  for  State  purposes.  But 
both  these  levies,  for  State  and  county  purposes  together, 
shall  not  exceed  the  constitutional  limit  ot  O65  cents  on 
the  hundred  dollars.  University  v.  Holden^  63  N.  C, 
410.  But  Section  6  contains  an  exception  to  this  general 
provision  in  the  following  terms,  ''except  for  a  special 
purpose  and  with  the  special  approval  of  the  General 
Assembly.'' 

It  is  admitted  that  this  tax,  which  plaintiffs  seek  to 
enjoin,  is  over  and  above  the  general  constitutional  limit 
of  66s  cents.  But  defendants  contend  that  it  is  author- 
ized  by  the  exception  to  Section  6,  and  that  the  act  of  the 
General  Assembly  passed  and  ratified  on  the  11th  day  of 
March,  1895,  authorizing  this  levy  for  the  years  1895  and 
189t>,  is  in  compliance  with  this  exception.  And  defend- 
ants rely  s])ecially  on  the  follovving  language  contained  in 
said  act,  to-wit :  "  Ti)  levy  a  special  tax  upon  the  taxable 
property,  real  and  personal,  and  the  polls  of  said  county, 
for  the  special  purpose  of  maintaining  the  free  public  fnr- 
ries  of  said  county,  and  maintaining,  constructing  and 
repairing  the  bridges  in  said  county,  and  meeting  the  other 
current  expenses  of  said  county  in  said  years.'' 

It  has  been   held  bv  this  Court   that   the  buildina:   and 
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re])airi!i^  of  public  l)ri<lj^es  is  a  part  of  tlu»  ordinary 
expen?es  of  a  (toiuity.  Brodfia.r  v.  Groorii^^-^:  N.('.,244. 
But  for  the  constriu'tioii  t^iven  to  Article  V.,  Section  6,  in 
Jirodn(i,v  v.  (irooTn^  Hupriis  I  would  have  I)mmi  of  the  opin- 
ion tliat  the  laTigua<re  contained  in  this  Act  of  181*.*),  '*  t'«»r 
tlie  special  purpose  of  niaintainintr  tlie  free  public  ferrie^ 
of  said  county,  and  niaintainiui^,  constructing  ami  rc]mir- 
in<;  the  bridges  in  said  county/'  was  not  a  c(»nipliancc  with 
tlie  exce])tion  contained  in  Section  ♦>,  Arti(de  V.  of  the 
Constitution  :  that  it  was  not  '*  for  a  special  J;w;y;o.vf^"  **to 
maintain  free  public  ferries,  and  to  build,  repair  and  main- 
tain fr(?e  public  bridges.'*  Hut  1  must  admit  that  Rr^^d- 
na,v  V.  firoojn^  svpra^  seems  to  justify  this  construction. 
And  while  I  have  no  disposition  to  disturb  Brodna^  v. 
Gr(K)in^  whi(di  has  stood  for  more  than  a  (juarter  of  a  cen- 
tury and  has  been  cited  with  approval  in  many  ca^es,  yet 
in  my  opinion  it  went  t(^  the  verge  and  should  be  allowetl 
to  go  no  further.  This  act,  as  it  appears  to  me,  goes 
much  further  than  the  act  which  the  (.ourt  was  coiistrn- 
iniiC  in  Bnnlna,v  v.  Groom,  If  tlie  lanj^najije  alrea^lv 
quoted  does  not  go  further  than  the  act  construe*!  in 
Brod}ia,r  v.  G room.y  the  following,  which  is  a  part  of  t he- 
paragraph  of  the  Act  of  ISt^T)  quoted  from,  to- wit,  '^  ami 
meeting  the  other  current  eopenHes  of  nald  county  in  i^aid 
t/ears^^''  does,  in  my  o])inion,  go  a  bow-sliot  further.  It 
this  language  can  be  construed  to  mean  *'  a  special  p*tr- 
pose^'^  I  am  incapable  of  conceiving  wiiat  would  not  l>o  a 
special  purpose.  If  these  other  ^*  current  expenses  i»f  the 
<'Ounty ''  are  not  for  **  a  special  purpose,"  then  they  are 
unconstitutional,  ultra  cires,  and  their  collection  cannot 
be  en  to  ced. 

This  proposition,  it  seems  to  me,  is  not  met  s<piHreIy  in 
the  opinion  of  the  Court.  It  attempts  to  parry  its  fon*e 
by  saying  in  substance*:    If  this  provision  had  not  been  in 
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the  act  it  would  liave  been  cuiiPtitutional ;  and  if  tliere 
liad  been  any  sur])lus  after  maintaining  the  tret*  ferries, 
and  buildintF,  re})airing  and  maintaining  the  free  public 
hridgesi,  the  commissioners  might  have  appropriated  it  to 
t>ther  purposes.  And  Lo?ig  v.  Commission erj!>\  7^5  N.  C, 
-i73,  is  cited  as  autliority  for  this  ])Osition.  But  this  case, 
in  my  opinio  i,  (h>es  not  sustain  the  position  of  the  Court. 
To  make  the  case  of  Long  v.  ComraisHijmeri<^i<iij)ra^  author- 
ity fnr  the  purpose  for  wliicli  it  is  cited  by  tlie  Oourt  it  is 
necessary  to  assume  the  constitutionalitv  of  the  act,  the 
very  <juestion  at  it-sue.  This  case  expressly  decides  that 
wliere  it  is  unconstitutional  it  is  ultra  Hres  and  the  tax 
cannot  be  coliectt^d.  It  is  onlv  where  the  tax  levied  is 
hifra  rircfi  that  it  njay  be  a})pro})riated  to  anotlier  })ur- 
})ose  if  not  needed  for  tiie  purpose  for  which  it  was  levied. 
And  besi<les  its  being  so  decided  in  Ijmg  v.  C(t7nmissio7i- 
erasn  supra,  it  is  logically  so.  In  fact,  it  is  a  self-evident 
propt)sition,  because  there  can  be  no  surplus  to  appropriate 
if  it  cannot  be  collected.  There  is  a  broad  distinction 
between  what  mav  result  from  lawful  leijislation  and  the 
cause  producing  or  creating   unconstitutional    legislation. 

I  have  been  unable  to  find  anv  authority  sustaining  the 
hkfrti  I'irt'H  of  this  act,  and  to  my  mind  it  is  ''so  plainly'' 
in  violation  of  the  Constitution  that  I  cannot  give  it  my 
sanction  and  approval.  In  my  opinion  the  injunction 
should  have  been  granted.  ThcM'e  is  nothini'  in  thi*  record 
to  show  that  the  tax  has  been  collected. 

(This  was  written  as  a  dissenting  opinion,  but  was 
aiJoj»ted   as  the  opinion   of  the  Court.) 

Error. 

Clark,  J.  (dissenting):  The  denial  of  the  first  applica- 
tion for  a  restraining  order  for  want  of  a  material  aver- 
ment is  no  obstacle  to  this  second  application    in  sutKcient 
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form.     Halcomhe  v.  Commissioners^  89  N.  C,  »S46,  distin- 
guishing Jones  V.  Thorne^  80  N.  C,  72. 

If  the  special  levy  herein  had  been  authorized  solely  for 
the  two  purposes  first  named,  of  maintaining  free  public 
ferries,  and  maintaining,  constructing  and  repairing  the 
bridges  in  said  county,  the  vaHdity  of  the  act  could  not 
have  been  gainsaid.  If  the  act  had  authorized  the  special 
levy  for  the  purpose  of  supplying  *'  a  deficiency  in  the  cur- 
rent expenses  of  the  county  "  we  find  nothing  in  the  Con- 
stitution to  forbid  it.  Indeed,  as  the  county  cannot  go 
beyond  the  constitutional  limitation  in  levying  taxation 
without  special  permit  of  the  Legislature,  when  the  sum 
raised  by  the  ordinary  rate  is  not  enough  to  pay  the  cur- 
rent expenses,  the  only  relief  is  to  apply  to  the  Legislature 
for  authoritv  to  exceed  the  limit.  Const.,  Article  V., 
Section  H.  And  this  has  been  the  course  pursued  ever 
since  the  Constitution  of  1868  was  adopted  whenever  the 
current  receipts  of  a  county  have  not  been  sufficient  to  pay 
its  current  expenses.  A  county  need  not  first  get  into  debt 
and  then  get  permission  to  levy  the  tax.  The  Legislature 
in  its  discretion  may  authorize  the  extra  taxation  whenever 
satisfied  that  it  is  necessary,  of  which  necessity  the  General 
Assembly  is  the  sole  judge.  Here  the  Legislature  unites 
in  one  act  the  three  pur}»oses  above  recited  as  those  for 
which  this  special  levy  is  authorized.  There  is  nothing  in 
the  Constitution  forbidding  this  or  authorizing  us  to  declare 
the  act  unconstitutional  on  that  account. 

Tile  commissioners  of  a  county  are  authorized  hv  the 
(V)nstitntion,  Article  VIL,  Section  7  to  create  deht?  tor 
necessary  expenses  without  the  approval  of  a  majority  of* 
the  ijualified  voter^  [Evans  v.  Commrs.^  S9  X.  C,  154)  and 
are  to  judge  of  what  expenses  are  necessary.  Brodnax  ^'. 
Grooin^  04  N.  C.,  24+  ;  Halcomh  v.  Comm^issionerSj  supra : 
Vaughn  \,  CommissumersAll  N.C.,429.     Neither  sound 
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principles  of  political  encoiiomy  nor  any    provision  of  the  I 

Constitution  requires  that  indebtedness  for  such  necessary  ' 

expenses  should  be  incurred  at  a  heavy  discoimt  in  county  I 

paper  before  the  Legislature  will    authorize    a  tax  levy  to  I 

pay  it.      It  is  as  niiich  a  "  special  purpose  "'  if  the  Legisia-  i 

ture,   being  satisfied   that  the  current   rate   of  taxation  is  | 

insutRcieiit    to  pay    the    current    expensei?    of  a   county,  | 

authorizes  by  a  special  act  the  special  tax  in  the  bej^in-  | 

ning  of  the  inevitable  deficit,  as  after  it  has  been  ineurred- 

IJesides,  the  other  two  purposes  of  this  special  tax  (roads 
and  bridges)  are  admittedly  constitutional,  and  this  Court 
has  held,  as  recently  as  McClfss  v.  Meelinn,  117  N.C.,34, 
(opinion  by  Montgomery,  J.,)  that  in  such  case  the  act, 
being  valid  in  part  and  invalid  in  part,  the  fund  will  be 
held  for  the  benefit  of  the  valid  purposes  of  the  act,  and  in 
Trull  V.  Commissioners,  72  N.  C,  388,  that  only  the  col- 
lection of  the  invalid  part  can  be  restrained;  and  here  it 
cannot  be  seen  till  the  end  of  the  year  that  in  fact  any 
part  of  this  special  tax  wiii  be  in  excess  of  the  expenses  for 
roads  and  bridges.  Clifton  v.  Wynne,  80  N.  C,  145.  To 
reverse  the  court  below  and  order  the  injunction  to  issue 
is  objectionable  :  (1)  Because  it  would  restrain  taxes  for 
special  purposes  admittedly  legal;  (2)  because  the  taxes, 
having  already  been  collected  since  the  dissolution  of  the 
injunction,  (December  2,  18i)5,}it  would  be  a  vain  thing  to 
restrain  an  act  already  accomplished. 

Indeed,  if  the  levy  had  been  authorized  for  the  first  two 
purposes  only,  and  a  surplus  had  been  raised,  it  would  have 
gone  into  the  county  treasury  to  meet  current  expenses, 
without  any  further  authorization  in  the  act.  Long  v. 
Commissioners,  76  N.  C,  273.     That  is  the  eifect  of  this 
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act,  JUid  it  cannot  betliat  a  course  whidi,  it* tacitly  ]»ui>ue<l. 
is  legal,  becomes  illegal  because  expressly  authorized.  The 
restraining  order  was  im|)rovidently  granted,  and  the 
injunction  to  the  hearing  was  j)ro|)erly  denied. 

AvKKY,  d.  :   I  concur  in  the  dissenting  opinion. 


B.  M.  HALLYBrRT()>'  v.  BTRKK  (M)UXTV  FAIR 

ASSOCIATION. 

A('ti(ffi  t(tr  I)(t7tnuj(}<- — liijurit's  Caudal  hij  l'nnift/  Anl- 
7na/ — Liahiliti/  of  Oirnt'r — Neijl'njcnre — Contrifmdinj 
Negligence. 

1.  in  order  that  the  owner  of  a  doiuestie  auiiual  can  be  charged  for 
injuries  inflicted  by  it,  it  must  be  sliown  that  he  had  knowl- 
edj^e  of  the  fact  thflt  the  aniwal  was  vicious  and  unruly. 

*2.  The  owner  of  a  horpc  not  known  to  be  vicious,  dan^erou**  or 
unruly,  who  enters  him  for  a  race  in  diarjfe  of  a  good  and 
expert  rider,  is  not  reHi)onsible  in  damages  for  an  injury  ton 
spectator  cnufeed  solely  by  the  unforeseen  unrulines8  of  the 
horse,  which,  in  the  excitement  of  the  race,  bolts  the  track, 
especially  when  safe  and  suitable  pljicen  are  provided  from 
which  the  race  may  be  seen  by  spectators. 

ij.  A  fair  association,  under  whose  auspices  and  on  whose  grouiulB 
a  horse-race  took  place,  is  not  negligent  and  therefore  resj^on- 
siblc  for  an  injury  caused  to  a  spectator  by  a  horse  which 
bc»lted  the  track,  when  it  appeared  that  such  association  had 
provided  a  building  from  wliich  the  race  could  l>e  safely 
viewed,  and  Iiad  inclosed  the  race-(*ourse  on  both  sides  by  a 
substantial  railing. 

4.  PlaintifT.  with  others,  was  sitting  <m  the  railing  by  the  side  of 
a  race- track,  and  heard  but  did  not  heed  the  warnings  of  a 
herald  announcing  to  the  crowd  that  it  was  dangerous  to  9it 
upon  the  railing  and  telling  them  to  **stan<l  back."  as  the 
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of  the  complaint  and  averred  that  the  plaintiff,  by  his  being 
drunk  and  standing  where  he  ought  not  to  have  been,  con- 
tributed to  and  caused  his  own  injury. 

When  the  evidence  was  concluded  the  court  intimated 
that  the  testimony  did  not  show  negligence  on  the  part  of 
any  of  the  defendants,  and  that  in  no  view  was  the  plaintiff 
entitled  to  recover.  There  was  judgment  of  non-suit  and 
the  plaintiff  appealed. 

There  was  no  error  in  the  conclusion  of  the  court.  We 
find  no  evidence  tending  to  show  that  the  horse  was  wild 
or  dangerous,  but  on  the  contrary  the  witness  Hinkle  testi- 
fied that  he  was  gentle,  and  although  it  appeared  that  he 
had  never  entered  a  race  before  that,  yet  he  had  never  been 
known  to  jump  the  track  or  swerve  before.  There  was  no 
evidetice  that  either  of  the  defendants,  at  the  time  the 
horse  was  entered,  or  at  the  time  of  permitting  him  to  be 
entered  or  run,  had  any  knowledge  that  he  was  wild, 
dangerous  or  untrained.  Before  the  owner  of  a  domestic 
animal  can  be  charged  for  injuries  inflicted  by  it,  it  must 
be  shown  that  the  owner  had  knowledge  of  the  fact  that 
the  animal  was  vicious  or  unruly.  Harris  v.  Fisher^  115 
N.  C,  318.  In  addition,  the  owner  of  the  horse  had  him 
ridden  by  an  excellent  horseman.  The  plaintiff's  witness 
Atkins  testified  that  the  rider  Haney  was  *'  a  good  rider, 
no  better  in  the  State."  We  cannot  see  how  it  can  be 
reasonably  intended  that  the  owner  of  a  gentle  horse,  or  of 
a  horse  not  known  to  be  vicious  or  dangerous  or  unruly, 
who  enters  him  for  a  race  in  charge  of  a  good  and  expert 
rider,  can  be  responsible  in  damages  for  an  injury  to  a 
spectator,  caused  solely  by  the  unforeseen  unruliness  of 
the  horse,  more  especially  where  safe  and  suitable  places 
are  provided  from  which  the  race  might  have  been  seen. 
Such  an  injury  must  be  regarded  as  an  accident. 

There  is  no  testimony  going  to    show  negligence  on  the 
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W.  A.  CAMPBELL  v.  NANCY  L.  POTTS. 

Action  to  Recover  Land — Plea  of  Homestead  Exemp- 
tion— Dismissal  of  Action — Former  Judgm,ent — Res 
Judicata — Pendency  of  Another  Action. 

1.  Where,  in  the  trial  of  iin  action  to  recover  land,  the  plaintiff 

relied  upon  a  judsrinent  rendered  ai^ainst  defendant's  has- 
band  prior  to  the  (Constitution  of  1868,  execution  tbereoD 
and  sherifT's  deed  to  the  purchaser  under  whom  plaintiff 
claimed,  and  the  defendant  objected  to  the  judgment 
because  it  contradicted  the  sheriff's  deed,  which  showed 
that  the  land  was  sold  subject  to  the  homestead  of  defend- 
ant's husband:  Held,  that,  inasmuch  as  the  homestead  right 
did  not  attach  under  the  judgment  rendered  on  a  debt  prior 
to  1868,  the  judgment  was  admissible  in  evidence. 

2.  In  the  trial  of  an  action  to  recover  land  the  pendency  of  a  sum- 

mary process  of  ejectment  before  a  justice  of  the  peace, 
under  the  Landlord  and  Tenant  Act,  between  the  same  par- 
ties,  cannot  be  pleaded  in  bar,  since  the  (question  of  title  i« 
not  within  the  jurisdiction  of  the  justice  of  the  peace. 

3.  Where,  in  an  action  to  recover  land,  the  defendant   pleaded  in 

bar  a  former  judgment  in  an  action  brought  against  her  bj 
plaintiff's  grantor,  in  which  defendant  had  denied  thegrant- 
or^s  title,  but  it  appeared  that  there  had  been  no  trial  of 
such  former  action,  but  only  a  judgment  of  dismissal  ;  Held^ 
that  such  judgment  of  dismissal  was  not  a  bar  to  the  exist- 
ing action. 

(hvii.  ACTION,  for  the  recovery  of  land,  tried  before 
Brown^  -/.,  at  Fall  Term,  1896,  of  Lincoi.n  Superior  Court 
There  was  a  verdict  for  the  plaintiff  upon  the  usual  is8Qeft 
in  ejoctment,  and  from  the  judgment  thereon  the  defend- 
ant appealed.  The  facts  and  grounds  assigned  as  error 
appear  in  the  opinion  of  Associate  Justice  FuRrHEs. 
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Mr.  L.  B,   Ifi^^TWY)/'^,  for  plaintiff. 
No  counsel  for  defendant  (appellant). 

FuKCHEs,  J.  :  This  is  an  action  of  ejectment,  and  the 
defendants,  except  Nancy  L.  Potts,  disclaim  title.  And 
besides  denying  the  plaintiiTs  title,  she  pleads  two  judg- 
ments in  actions  hronght  by  J.  L.  Carter,  tlie  grantor  of 
plaintiff,  against  the  defendant  Nancy  for  the  possession  of 
the  land  in  controversy,  and  the  pendency  of  one  of  these 
actions  at  the  commencement  of  this  action. 

Upon  the  trial  the  plaintifl*  introduced  a  judgment  in 
favor  of  one  Charles  Beal  against  J.  A.  G.  Potts,  the  then 
husband  of  the  defendant,  Nancy,  the  execution  issuing 
thereon,  and  the  sheriff's  deed  to  J.  D.  Campbell.  The 
defendant  objected  to  this  judgment  (which  was  before  the 
Constitution  of  18()8)  for  the  reason,  as  she  alleged,  that  it 
contradicted  the  sheriff's  deed,  which  showed  that  the  land 
was  sold,  subject  to  the  honu^stead  of  J   A.  G.  Potts. 

This  exception  cannot  be  sustained.  The  judgment  was 
certainly  competent  evidence,  and  as  to  what  it  proved  or 
failed  to  prove  was  a  matter  for  the  court  and  jury.  The 
land  being  sold  under  a  judgment  taken  before  the  Consti- 
tution of  1868,  the  defendant  was  not  entitled  to  a  home- 
stead. Edwards  v.  Kearzey^  IS)  N.  C,  664 ;  Long  v.  Walker^ 
105  N.  C,  00.  The  sherirs  deed  to  John  D.  Camp- 
bell, made  under  this  judgment,  is  not  set  out,  nor  does  it 
sufficiently  appear  from  the  statement  of  the  case  on  appeal, 
to  inform  us  wiiether  it  conveys  the  land  subject  to  J.  A. 
G.  Potts'  homestead  right,  or  whether  it  conveys  the  land 
subject  to  a  certain  boundary  called  the  homestead  of  said 
Potts.  This  would  make  a  material  difference.  For,  if  it 
wa*i  conveyed  subject  to  Potts'  homestead  or  right  to  home- 
stead, as  we  see  that  he  was  not  entitled  to  a  homestead, 
the  deed  conveyed  tlie  entire  tract. 
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But,  if  it  conveyed  the  land  subject  to  a  described  bonnd- 
ary,  allotted  or  claimed  by  Potts  as  his  homestead,  it  is 
manifest  that  this  boundary  did  not  pass  by  the  sheriff's 
deed,  for  the  reason  that  it  was  not  Fold,  nor  was  it  con- 
veyed, as  it  was  not  included  within  the  description  of  his 
deed.  But  it  devolved  on  the  defendant  to  show  this,  as 
she  alleges  error,  and  it  devolves  on  her  to  show  it  before 
this  Court  will  be  justified  in  declarinf^  error  and  reversing 
the  judgment  of  the  court  below. 

But  we  do  not  see  that   this  matter  of  homestead   ig  a 
material  question  to  be  considered  in  the  determination  of 
this  case,  for  the  reason  that  if  J.  A.  G.  Potts,  the  husband 
of  the  defendant,  Nancy,  had  no  homestead,  she  got  none, 
and  if  the  sheriflfs  deed  was  so    drawn   as  to  give  him  a 
homestead,  the  defendant,  Nancy,  did   not  get  it,  for  the 
reason  that  her  husband,  J.  A.  G.  Potts,  left  children  liv- 
ing at  his  death.     Constitution,  Art.  X.,  Sec.  5  ;  Simpson 
V.   Wallace,  83  N.  C,  477 ;  Bager  v.  Mxon,  69  N.  C,  108 ; 
Wharton  v.  Zeggeit,  80   N.  C,  169.      And  the  only  title 
she  had  was  under  the  deed  to  her  and  her  children  from 
John  D.  Campbell,  and  this  title  the  plaintiff  claims  to  have 
acquired.      And  for  the  purpose  of  showing  this  he  intro- 
duced in  evidence  a  deed  from  Carter  to  him,  a  deed  from 
Cobb,  Commissioner,  to  sell  for  partition,  to  Carter,  and 
the  proceedings  and  order  of  sale,  a  deed  from  the  sheriff 
to  Carter  for  the  defendant  Nancy's  interest  in  the  land, 
and  the  judgment  of  Campbell  against  the  defendant  Nancy 
for  the  purchase  money,  it  being  so  declared  in  the  judg- 
•    ment,  the  execution,  sale  thereunder  and  sheriff's  deed  to 
said  Carter. 

This  deed  of  the  sheriff  to  Carter  for  the  defendant 
Nancy's  one-eighth  constituted  Carter  a  tenant  in  common 
with  the  children  of  J.  A.  G.  Potts,  and  authorized  him  to 
bring  the    proceedings    for    partition   and  sale ;  and  the 
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defendant  could  not  claim  the  homestead  against  the  judg- 
ment of  Campbell  her  vendor,  as  the  judgment  was  for  the 
purchase  money  and  was  so  declared  in  the  judgment.  Con- 
stitution, Article  X.,  Section  2. 

So  it  is  seen  that  plaintiff  and  defendant  Nancy  both 
claim  under  John  D.  Campbell ;  and  plaintiff  shows  that 
by  means  of  the  judgment  of  John  D.  Campbell  for  the  pur- 
chase money,  and  the  sale  and  deed  of  the  sheriff,  he  has 
acquired  and  become  the  owner  of  defendant  Nancy's  inter- 
est in  the  land,  and  by  the  proceedings  and  sale  for  par- 
tition the  owner  of  the  <^ntire  tract. 

This  leaves  the  defendant  Nancy  to  the  defenses  of 
estoppel  and  of  actions  pending  at  the  commencement 
of  this  action,  and  neither  of  these  defenses  can  be  sus- 
tained. 

One  of  these  was  a  proceeding  before  a  justice  of  the 
peace  under  the  Landlord  and  Tenant  Act.  This  defense 
cannot  be  sustained  for  two  reasons:  First,  for  the  reason 
that  a  justice's  court  had  no  jurisdiction  of  a  question  of 
title  to  land  ;  and,  secondly, because  the  plaintiff  took  a  non- 
snit. 

This  action,  commenced  before  the  justice  of  the  peace, 
seems  to  have  been  pending,  by  appeal,  at  the  commence- 
ment of  this  action.  But  the  plea  of  another  action  pend- 
ing cannot  be  maintained  in  this  action  for  the  same  rea- 
son. That  is,  that  as  a  justice  of  the  peace  had  no  jurisdic- 
tion of  a  question  of  title  to  the  land,  no  such  issue  couid 
be  tried  by  him.  And  the  superior  court  upon  appeal 
acquired  no  greater  jurisdiction  than  the  justice  of  the 
peace  had.  Neither  is  the  plaintiff  estopped  by  the  other 
action  of  his  grantor,  Carter.  There  was  no  trial  in  that 
action,  but  simply  a  judgment  dismissing  the  plaintiff's 
action.     Therefore,  upon  a  consideration  of  the  whole  case, 

we  find  no  error,  and  the  judgment  is  affirmed. 

Affirmed. 
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V.  MAUNEY,    Guardian  of    NANCY  FORREST,  v.  J.  M.  RED- 
WINE,  et  al. 

Action    to    Cancel    Deed — Undue    Infuence — Fiduriary 

Relation  s — Eviden  ce. 

Where,  in  the  trial  of  an  action  to  cancel  and  set  aside  a  deed 
alleged  to  have  been  procured  by  undue  influence,  it 
appeared  that  the  grantor  was  old  and  intirni,  and  wai» 
very  fond  of  the  grantee,  her  cousin,  and  placed  great 
confidence  in  him  ;  that  the  consideration  for  the  deed  was 
an  agreement  on  the  part  of  the  grantee  to  support  the 
grantor  for  life,  which,  according  to  her  life-ex])ectancy,wa* 
fair  and  adequate ;  Held,  that  the  evidence  was  not  sulB- 
cient  to  show  the  existence  of  a  fiduciary  relation  between 
the  parties  so  as  to  raise  a  presumption  of  unfair  dealing  or 
undue  influence. 

Civir.  xVCTioN,  to  set  aside  and  cancel  a  dee<l  made  l>y 
Nancy  Forrest  to  Elizabeth  L.  Red  wine  for  life,  and  at 
her  death  to  the  heirs  of  J.  M.  Iledwine,  on  tiie  allcired 
ground  of  fraud  and  undue  influence  practiced  n]>on  lier 
by  J.  M.  Red  wine,  tried  before  Bnjan^  */.,  and  a  jury,  at 
Spring  Term,  1890,  of  Staxlv  Superior  Court.  There 
was  a  verdict  for  the  defendants,  and  plaintiff  appealed 
from  the  judgment  thereon.  Tlie  facts  sufficiently  appear 
in  tlie  opinion  of  Associate  Justice  Montc.omeky. 

Mr,  Wm.  J.  Montgomery^  for  plaintiff  (appellant). 
McS'srs.  MacRae  cfr  Day^  for  defendants. 

MoxTooMERV,  J.:  r))on  an  examination  of  the  whole 
testimony  in  this  case  we  cannot  sav  that  the  transaction 
is  a  suspicious  one.  It  is  true,  that  at  the  time  of  the  exe- 
cution of  the  deed  from  Mrs.  Forrest  to  the  defendants,  she 
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was  very  old  aud  weak  of  mind,  was  sick  and  under  the 
care  of  a  physician,  and  that  the  defendant  J.  M.  Redwine 
was  her  cousin.  It  is  also  true  that  she  was  without  a 
proper  protector.  Her  son  testified  that  '*  she  had  left  his 
house  ;  that  he  did  not  throw  her  out,  but  that  he  led  her 
out ;  that  she  said  she  was  going  off  to  hunt  a  place,  but 
that  he  did  not  know  she  was  going  to  nmke  the  trade  with 
Redwine."'  All  of  the  testimony  went  to  show  that  the 
consideration  upon  whi<di  the  deed  w^as  execuited  was  a 
valuable  one,  equal  to  the  value  of  the  land.  Kedwine's 
agreement  was  to  support  her  in  a  comfortable  manner 
during  her  life  ;  the  support  included  room,  board  and  cloth- 
ing. She  was  to  emplo}^  her  own  physician  and  pay  him 
for  his  services.  Her  life  expectancy  was  five  years,  and 
the  highest  value  of  the  land  was  not  more  than  five  hun- 
dred dollars.  Her  own  witnesses  testified  that  to  support 
her  for  her  life  was  worth  the  land  conveved  in  the  deed. 
She  lived  with  the  defendants  five  months  and  then  left, 
the  defendants  being  willing  always  to  kee])  her  according 
to  the  agreement.  The  complaint  is  silent  on  this  point. 
The  iurv  found  that  at  the  time  of  the  execution  of  the 
deed  she  had  sufficient  capacity  for  that  purpose.  The 
only  evidence  ofiVred  to  show  that  l^edwine  fraudulentlv 
and  unduly  influenced  the  old  lady  in  the  execution  of  the 
deed  was  that  of  the  witness  Bennett,  who  said  '*she  used 
to  say  she  wanted  to  see  Jimmy  Red  wine  when  she  wanted 
to  make  a  trade."  William  Forrest,  her  son,  said  *' she 
seemed  to  put  a  great  <leal  of  confidence  in  Red  wine/'  Dr. 
Anderson,  her  physician,  said  ''  Mr.  Red  wine  and  Mrs. 
Forrest  were  mighty  sweet  and  affectionate  to  each  other, 
so  much  so  thev  distrusted  me.*"  The  evidence  of  the  first 
two  witnesses  did  not  tend  to  show    that  there  existed  anv 

tv' 

fiduciary  relation    between    the    parties,    which  created  a 
presumption  of  law    that  the   deed  was  frau<lulent,  and  it 
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did  not  raise  a  presumption  of  fraud  as  a  matter  of  fact. 
If  the  testimony  had  tended  to  show  that  the  relation 
between  the  parties  was  that  of  "friendly  intercourse  and 
habitual  reliance  for  advice  and  assistance,  and  occasional 
employment  in  matters  of  business,  as  agent,"  then  under 
Zee  V,  Pearcd^  68  N.  C,  76,  there  would  have  been  raised 
a  presumption  of  fraud  as  a  matter  of  fact.  But  there  was 
no  evidence  that  he  ever  did  any  business  for  her  or  even 
acted  as  her  agent  in  any  way ;  and  it  appears,  as  we  have 
said,  that  in  the  present  transaction,  the  only  one  he  ever 
had  with  her,  so  far  as  the  testimony  discloses,  she  got  full 
value.  In  fact  the  testimony  of  her  witness,  Ivey,  was  that 
her  son-in-law  attended  to  her  business. 

We  concur  with  his  Honor  that  there  was  no  siifiicient 
evidence  to  support  the  issue,  "  Was  the  said  land  obtained 
by  the  fraudulent  representation  or  undue  influence  of 
J.  M.  Red  wine.''  And  his  Honor  properly  withdrew  that 
issue  from  the  jury. 

No  Error. 


T.  H.PROCrrOU,  Executor  of  J.  B.  SHELTON,  v.  S.  ii.  FINLEY. 

Action  of  Debt — Purchaser  of  Land  at  Auction 
Sale — Highest  Bidder — Auctioneer — Agent — Statute  of 
Frauds — MeTnorandum  of  Contract — Jurisdiction — 
Justice  of  Peace — Harmless  Error  on  Trial. 

1.  An  advertisement  of  sale  of  land  at  auetioa  to  the  highest  bid- 

der 18  a  proposition  by  the  advertiser  to  sell  at  the  hi^beft 
bid,  and  the  last  and  highest  bidder  accepts  the  offer  and  the 
contract  Ik  complete. 

2.  The  auctioneer  at  a  sale  is  the  agent  of  the  seller,  and  becomes 

the  agent  of  the  last  and  highest  bidder  to  complete  the  sale 
by  signing  such  contract  or  memorandum  thereof  a«  will 
meet  the  requirements  of  the  Statute  of  Frauds. 
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8.  The  Statute  of  Frauds  does  not  require  that  a  memoraDdum  of 
sale  be  subscribed  but  only  signed;  hence,  the  signing  by 
the  auctioneer  of  the  name  of  the  highest  bidder  at  an  auc- 
tion sale  on  the  side  of  the  printed  advertisement,  with  an 
entry  of  the  price  bid.  is  a  sufficient  signing  of  the  contract 
to  bind  the  bidder. 

4.  A  justice  of  the  peace  has  jurisdiction  of  an  action  to  recover 

the  purchase  price  of  land,  if  under  two  hundred  dollars, 
where  no  foreclosure  is  sought. 

5.  Where  a  mortgagee  advertised  to  sell  the  mortgagor's  interest 

in  a  tract  of  land,  the  purchaser  cannot  evade  payment  on 
the  ground  that  the  mortgagee  cannot  convey  a  good  title. 
{Mayer  v.  Adrian,  77  N.  C,  88,  distinguished). 

6.  Where,  in  an  action  of  debt  to  recover  the  purchase  price  of 

land,  the  court  erroneously  permitted  the  plaintifT  to  show 
by  his  own  parol  evidence  that  he  sold  the  land  to  the  defend- 
ant, such  error  was  cured  by  the  subsequent  proof  of  the 
sale  by  competent  and  uncontradicted  evidence. 

Civil  action,  begun  before  a  justice  of  the  peace  and 
tried  on  appeal  before  Bryan^  ./.,  and  a  jury  at  Spring 
Term,  1896,  of  Lincoln  Superior  Court.  There  was  a  ver- 
dict for  the  plaintiff  and  the  defendant  appealed  from  the 
judgment  thereon.  The  facts  and  the  assignments  of  error 
appear  in  the  opinion  of  Associate  Justice  Furches. 

Mr.  D,    W.  Robinnon^  for  plaintiff. 

Messrs.  Justice  c&  Finley  and  Jones  cfe  Tillett^  for  defend - 
ant  (appellant). 

FuRCHEs,  J.:  This  is  an  action  commenced  before  a  jus- 
tice of  the  peace  for  s|50,  due  for  the  purchase  of  land.  The 
defendant  pleads  the  general  issue  and  the  Statute  of 
Frauds.  The  case  discloses  these  facts  :  That  Shelton 
was  the  mortgagee  of  the  land  sold  ;  that  he  is  dead  and 
the  plaintiff  is  his  executor,  and  as  such  executor  he  adver- 
tised and  sold  the  land  at  public  outcry,  when  the  defend- 
ant became  the  last  and  highest  bidder  and  purchaser, 
Nixon  being  the  auctioneer.  Before  the  land  was  offered 
Nixon  read  the  advertisement,  defendant   being  present, 
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and  immediately  upon  the  land  being  knocked  ofl'to  defend- 
ant, he  wrote  the  name  of  the  defendant  on  the  paper  con- 
taining the  advertisement;  this  was  done  in  the  presence 
of  the  defendant.  But,  hv  inadvertence,  he  wrote  the 
defendant's  name  on  the  side  of  the  advertisement  and  not 
nnder  it,  as  he  intended  to  do. 

The    following    is    the    advertisement   and    defendaiitV 
name  and  price  bid,  as  written  by  the  auctioneer  Nixun : 

Sale  of  Yaltablk   Land. 

A  mortgage  deed  having  been  executed  by  L.  A. 
H.  Wilkinson  and  wife  to  Joseph  B.  Slielton,  dated 
Dec.  10,  ISvSl),  which  is  duly  registered  in  Lincohi 
County  Registry,  Book  (U,  p.  598,  and  default  hav- 
ing been  made  in  the  paytnent  of  the  debt  secnrod 
by  the  said  mortgage;  Now,  by  firtue  of  tlie  power 
vested  in  me  by   the  said  inortgage  and   my  otlice 
as  executor  of  Joseph    B.    Shelton,  I    will  sell   at      x 
public  auction  for  cash,  at  the  court-house  door  in      c 
Lincoln     count}',   on    Monday,    2d   day   of  March,      * 
lS9t),  the  hind  described  and  conveved  in  the  said       C 
mortgage,  to-wit :    Lying  in  Catawba  Springs  Town-       /. 
ship,  adjoining  the   lands   of  H.   C.    Bark  ley   and      "^ 
others,  beginning  at  a  pine  at  Kid's  corner  and  runs      'Z 
N  81  E  51  P   to  a  hickory  and  gum   near  branch  ;      x 
then  N  27  W  82  P  to   a  pine  :  then    E  99    P  to  a 
gate  ;  then  S  15  E  (55  P  to  a  stone  ;  then  S  4S  AV  9S 
P  to  a  sassafras;  then  N  ()2i  W  62  P  to  the  begin- 
ning, containing  by  estimation    45  acres,  more  or 
less,  being  the  interest  of  L.  A.  H.  Wilkinson  in  said 
tract  of  land. 

January  3o,  1S9«. 

T.   II.    PROCTOR, 

Exr.  of  Jos.  B.  Shelton. 
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The  defendant  contended  that  this  was  not  a  compliance 
with  the  Statnte  of  Frauds,  Code^  Sec  1554. 

The  advertisement  is  a  proposition  by  the  phiintift' to 
sell  what  interest  he  had  in  the  land,  therein  fully  set 
forth  and  described,  it  is  true,  to  the  last  and  highest  bid- 
der—and as  $50  is  all  that  he  was  oifered,  it  was  an  offer  to 
sell  for  $50.  And  the  defendant's  bid  of  $50  was  an  accept- 
ance of  plaintiflTs  offer.  This  constituted  a  sale — an  olfer 
to  sell  at  a  certain  price  and  an  acceptance  by  the  defend- 
ant, the  meeting  of  the  minds  of  plaintiff  and  defendant. 

It  cannot  be  contended  that  this  did  not  amount  to  a 
contract  and  a  sale,  unless  the  Statute  of  Frauds  inter- 
venes and  prevents  its  enforcement,  and  this  is  the  (ques- 
tion in  the  case. 

The  auctioneer  Nixon  was  the  agent  of  the  plaintiff  to 
sell  this  land,  and  the  law  constituted  him  the  defendant's 
agent,  when  he  became  the  last  and  highest  bidder,  to 
complete  the  sale  by  meeting  the  requirements  of  the  Stat- 
nte of  Frauds.  And  this  he  is  authorized  to  do  by  sig7i- 
iny  the  bidder's  name  to  the  contract,  or  to  such  memo- 
randum of  the  contract  as  will  satisfy  the  Statute  of  Frauds. 
This  signing  by  the  defendant's  agent  the  law  construes 
into  an  acceptance  of  the  proposition  of  plaintiff  to  sell, 
and  the  signing  of  tiie  purchaser's  name  to  the  contract 
as  a  compliance  with  the  terms  of  the  contract.  3  Am.  i: 
Eng.  Enc,  848  and  849;  Brown  on  Statute  of  Frauds, 
Sec.  369  ;  Gtrathney  v.  Cason^  74  N.  C,  5. 

Mayer  v.  Adrian^  11  N.  C,  83,  relied  on  by  defendant, 
does  not  conflict  with  the  authorities  cited  above,  but  in 
our  opinion  supports  the  views  we  have  here  expressed.  l>ut 
it  is  contended  by  the  defendant  tiiat  his  name  must  have 
been  auhsfrihed — written  under  the  contract  or  offer  of 
plaintiff  to  sell — and,  as  this  was  not  done  but  was  written 
on  the  side  of  the  contract  or  proposition  to  sell,  that  he  is 
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not  bound.  But  this  proposition  cannot  be  maintained. 
We  have  seen  that  npon  defendant's  becoming  the  last 
and  highest  bidder  and  the  property  being  knocked  down 
to  him,  the  auctioneer  immediately  became  his  agent  to 
complete  the  sale  and  to  sign  (not  to  subscribe)  his  name 
to  the  contract  or  memorandum,  and  the  law  implied  an 
acceptance  and  a  compliance  with  the  requirements  of  the 
Statute  of  Frauds.  Then  the  case  stands  as  if  the  defend- 
ant had  written  on  the  side  of  this  advertisement,  which 
we  have  said  was  a  proposition  to  sell,  the  word 
*' accepted  "  and  signed  his  name  to  it.  And  if  he  had 
done  this  could  there  have  been  any  doubt  but  what  the 
defendant  would  be  bound  J  This  we  think  aptly  illus- 
trates the  position  the  defendant  occupies  and  shows  him 
to  be  bound  by  this  contract. 

It  was  contended  for  defendant  that  this  action  was  in 
the  nature  of  a  foreclosure  proceeding  and  a  justice  of  the 
peace  had  no  jurisdiction.  And  while  we  admit  defen  - 
ant's  proposition  of  law  that  a  justice  of  the  peace  would 
have  no  jurisdiction  of  a  foreclosure  proceeding,  we  fail  to 
see  its  application  to  this  case.  This  is  simply  an  action 
for  the  recovery  of  fifty  dollars,  and  there  is  no  plea  or 
answer  that  raises  a  question  of  jurisdiction. 

It  was  also  argued  that  it  did  not  appear  that  plaintiff 
C4)nld  make  a  good  title  for  the  land  sold,  and  Mayer  v. 
Adrian^  supra^  is  relied  on  for  this  position.  But  there  is 
nothing  in  the  case  that  presents  any  such  question.  And 
if  there  was,  this  case  differs  very  widely  from  Mayer  v. 
Adrian^  supra.  In  that  case  it  was  shown  that  the  seller 
^mdertook  to  sell  the  absolute  estate  in  the  land,  unincum- 
bered, while  in  this  case  the  plaintiff  only  proposed  to  sell 
the  interest  of  J.  A.  H.  Wilkinson  in  said  land.  And 
defendant  lias  not  shown  or  offered  to  show  that  plaintiff 
could  not  convey  that  to  him. 
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The  plain tiiF  offered  to  show  by  his  own  parol  evidence 
that  he  sold  the  land  to  defendant.  This  was  objected  to 
by  defendant,  and  his  objection  was  overruled,  the  evidence 
allowed  and  the  defendant  excepted. 

In  this  ruling  of  the  court  there  was  no  error.  But,  as  the 
sale  was  afterwards  proved  by  competent  evidence,  and  as 
there  was  no  evidence  offered  by  the  defendant  showing  or 
tending  to  show  that  this  evidence  was  not  true,  we  cannot 
see  that  this  evidence,  erroneously  admitted,  was  or  could 
have  been  injurious  to  the  defendant.  Had  there  been 
evidence  contradicting  this  evidence,  erroneously  admitted 
or  tending  to  show  a  different  state  of  facts,  which  if  true 
would  have  benefited  the  defendant,  we  would  have 
awarded  him  a  new  trial.  But  as  it  does  not  the  judg- 
ment is  affirmed. 

Affirmed. 


PERMELIA  WITHROW  v.  aEORGE  W.  DePRIEST. 

Administrator — Appointment   of  Administrator — Right 

of  Administration. 

If  the  parties  who  have  precedence  in  the  right  of  administration 
on  the  estate  of  a  decedent,  under  Section  1376  of  The  Code^ 
fail  to  apply  within  six  months  from  the  death  of  the  deced- 
ent, as  required  by  Section  1394,  an  appointment,  by  the 
clerk,  of  a  proper  person  after  that  period  will  not  be 
revoked. 

Petition,  filed  by  Permelia  Withrow  to  remove  George 
W.  DePriest  as  administrator  of  John  C.  Withrow. 

Upon  investigation  the  following  facts  were  found   by 
the  clerk  of  the  superior  court : 
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"  I.  That  John  C.  Withrow  died  on  the  second  or  third 
day  of  June,  1895. 

"  II.  That  Permelia  Withrow  is  his  widow  and  Minnie 
Withrow  his  only  child,  asred  about  eight  years. 

*' III.  That  within  thirty  days  from  the  deatli  of  J.  C. 
Withrow  Permelia  Withrow,  bv  her  attorney,  filed  a  writ- 
ten  application  for  letters  of  administration  on  said  estate, 
(which  application  w^as  incomplete  and  which  is  hereto 
attached,)  and  was  directed  to  file  bond  and  qualify,  upon 
doing  which  letters  would  be  issued  to  her ;  but  that  she 
did  not  offer  to  file  bond  or  qualify  at  any  time. 

"  IV.  That  on  the  5th  day  of  December,  1895,  Thomas 
B.  DePriest,  claiming  to  be  a  judgment-creditor  of  the 
estate,  and  whose  judgment  appears  on  the  judgment 
docket  of  this  county,  and  J.  H.  Withrow,  who  claims  to 
hold  notes  against  the  deceased,  procured  Geo.  W.  DePriest 
to  apply  for  letters  of  administration  on  said  estate,  which 
were  granted  to  him  on  filing  bis  bond  as  required  by  law 
and  taking  the  oath  prescribed,  all  of  which  he  did,  and 
letters  were  granted  to  \\m\  without  further  citation  or 
notice  to  said  Permelia  Withrow. 

'*  V.  I  find  that  said  Geo.  W.  DePriest  is  a  discreet  bn!?i- 
nes3  man,  and  that  he  resides  in  Cleveland  county,  abont 
twenty  miles  from  the  court-house  in  Rutherford  ton,  and 
in  direct  railroad  communication  with  said  town/' 

Upon  the  foregoing  facts  the  clerk  found  that  there  had 
been  shown  no  legal  grounds  for  removing  said  adminis- 
trator, and  therefore  declined  to  grant  the  prayer  of  the 
petitioner. 

From  the  ruling  by  the  clerk  the  plaintiff  appealed  to 
the  Superior  Court  in  term,  and  at  Spring  Term,  1896, 
Bryan^  tA,  adjudged  as  follows : 

''  That  this  case  be  remanded  to  the  clerk,  to  the  end 
that  he  may  revoke  the  letters  of  ad  ministration  granted  U^ 
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ters  of  administration  to  the  plaintiff  npon  complying  with 
the  statute,  &c.     Defendant  appealed. 

The  plaintiff's  present  application  was  made  subsequent 
to  December  5,  1895.  The  subject  of  granting  letters  of 
administration,  &e.,  is  regulated  by  The  Code^  Ch.  33. 
Preference  is  given  to  certain  persons  successively,  pro- 
vided they  assert  their  rights  within  the  time  prescribed 
by  law.  Public  policj'  and  the  rights  of  distributees  and 
creditors  require  that  the  estates  of  deceased  persons  be 
settled  within  a  due  and  reasonable  time.  If  those  that 
have  the  preference  fail  to  act  within  six  months  (Section 
1394)  they  must  be  taken  to  have  renounced  or  waived 
their  rights.  As  the  question  has  been  fully  considered 
and  decided  in  this  Court,  wo  need  not  pursue  it  any  fur- 
ther. Hill  V.  Ahpaugh^  72  N.  C,  402;  Garrison  v.  6te, 
95  N.  C,  353. 

Reversed. 


W.  J.  HAUN  V.  W.  R.  BURRELL. 

Statutes    of  Frauds — Pleading — Promise   to  Pay  DAi 

of  Another — Consideration. 

1.  When  the  answer  denies  the  alleged  promise  the  Statute  of 

Frauds  can  be  relied  on  without  being  pleaded. 

2.  The  consideration  of  a  new  promise  to  pay  a  debt  may  be 

proven  by  parol. 

8.  A  new  parol  contract  to  pay  the  debt  of  another,  superadded  to 
the  original  cause  of  action  which  remains  in  force  and  is  not 
substituted  for  it,  is  void. 

4.  A  promise  by  a  vendee  that,  if  he  purchase  a  certain  tract  of 
land,  he  will  pay  a  note  of  the  vendor  to  a  third  person, 
is  void  within  the  Statute  of  Frauds. 
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Civil  action,  tried  before  Br^yan^  ./.,  at  Spring  Term 
1896,  of  Henderson  Superior  Court,  on  appeal  from  a 
judgment  of  a  justice  of  the  peace. 

The  complaint  was  as  follows: 

"1.   That  on  day  of  September,  1893,  for  value 

received,    one    J.  R.   Burrell   executed    to    the  plaintiff  a 
promissory  note,  in  words  and  figures  as  follows  : 

"  *63.00. 

•'  On  or  before  the  25th  day  of  December,  A.  D.  1894,  I 
promise  to  pay  William  Haun    sixty-three  dollars  without 

interest,  value    received.     This day   of  September, 

1893.  J.  R.  BURRELL." 

"  2.  That  on  or  about  23d  day  of  February,  1894,  the 
obligor  in  the  above-mentioned  note  sold  and  conveyed  to 
the  defendant,  W.  R.  Burrell,  the  following  described  piece 
or  parcel  of  land  lying  and  being  on  Hooper's  Creek,  in 
the  county  of  Henderson  and  State  of  North  Carolina, 
adjoining  the  lands  of  J.  D.  Garren,  Sarah  Garren,  et  al. 
(Here  follows  description.) 

*'  3.  That  at  the  time  of  the  sale  of  said  land  to  the  said 
defendant  the  said  note  from  the  said  J.  R.  Burrell  was 
unpaid  and  in  full  force,  and  at  the  request  of  the  said  J.  R. 
Burrell,  maker  of  the  said  note,  the  said  W.  R.  Bur- 
rell at  the  time  of  the  purchase  of  the  said  land  agreed  to 
and  with  the  plaintiff,  W.  J.  Haun,  and  J.  R.  Burrell, 
that  he  would  pay  off  and  discharge  the  said  note  for 
$63  as  part  of  the  purchase  money  of  and  in  payment  for 
the  land  above  described. 

"  4.  That  in  consideration  of  the  promise  and  agree, 
ment  of  the  defendant,  set  forth  in  the  preceding  allega- 
tion   and  accepted  by  the  plaintiff,  the  said  J.  R.    Burrell 
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conveyed  to  the  defendant  W.  R.  Burrell  the  land 
described  above. 

'*  5.  That  the  defendant  has  failed  and  refused  to  pay 
the  note  aforesaid. 

*'  Wherefore  the  plain  till  prays  judgment  against  the 
defendant  for  the  snin  of  sixty-three  dollars  and  interest 
on  the  same,  together  with  the  costs  of  this  action,  and 
that  the  debt  sued  on  be  declared  to  have  been  contracted 
for  the  purchase  money  of  the  land  described  in  this  com- 
plaint." 

The  defendant  filed  a  duly  verified  answer  denying  each 
allegation  of  the  complaint,  except  that  part  which  alleges 
the  execution  of  the  deed,  and  sets  up  as  a  defense  to  the 
plain tilTs  cause  of  action  the  Statute  of  Frauds. 

After  the  jury  was  empaneled  the  plaintiff  called 
W.  J.  Haun  as  a  witne^ss,  who  testified  as  follows: 

"  Live  on  Clear  Creek  in  Eldnevville.      Note  of  .1.  R.  Bar- 

ft.' 

rell  to  W.  J.  Haun — nothing  paid  on  it — »J.  R.  and  W.  II. 
Burrell  came  to  me  at  mv  mill — he  said  '*  if^^  I  buv  the 
lan<l,  and  1  am  contracting  for  it,  I  will  pay  the  note.  He 
bought  tlie  land.  It  was  agreed  "  ?/*' ^  he  bought  the  land 
he  was  to  pay.  The  contract  had  not  been  drawn  up. 
The  j)rice  was  $100.  It  was  some  time  in  February,  1S95. 
The  note  was  given  for  a  horse.  He  preten<led  to  give 
me  a  mortgage  on  this  same  land." 

On  redirect  examination  he  said  that  he  had  been  look 
ing  to  W.  R.  Hnrrell  all  the  tiine  to  pay  the  note. 

At  the  conclusion  of  the  plaintiff's  evidence  as  above,  the 
court  intimated  that  the  plaintiff  was  not  entitled  to 
recover,  and  in  deference  to  the  intimation  of  the  court,  the 
plaintiff  suffered  a  non-suit  and   appealed. 

Mr.  7?.   C,  A^^row^,  for  plaintiff' (appellant). 
No  counsel  contra. 


N.  C]  SEPTEMBER    TERM,   1896.  54 


Haun  v.  Ritrrkll. 


Cf.akk,  J.  :  Section  10  of  the  Statute  of  Frauds,  now 
Code^  Sec.  1552,  provides  that  no  one  shall  be  liable  upon 
a  promise  "  to  answer  the  debt,  default  or  miscarriage  of 
another,  unless  the  agreement  upon  which  such  action 
shall  be  broughc,  or  some  menmrandnm  or  note  thereof, 
shall  be  in  writintj:  and  signed  by  the  party  char^jfed  there- 
with, or  some  other  person  thereunto  by  him  lawfully 
authorized/'  When  the  promise  is  denied  the  Statute  of 
Frauds  can  be  relied  on  without  bcine:  pleaded  [Morrison 
V.  Baker,  81  N.  C,  76,  Browning  v.  Barry,  107  N.  C,  231) 
but  in  fact  it  is  pleaded  b\^  the  defendant  and  is  a  complete 
piotection  in  this  case.      Scott  v.  Bryan,  73  N.  C,  582. 

It  is  true  that  if  the  promise  is  l)ased  upon  a  new  and 
original  consideration  of  benefit  or  harm  movinir  between 
tiie  creditor  and  the  party  promising  to  pay  the  debt,  this 
is  not  "  a  promise  to  answer  the  debt  or  default  of 
another,  ''  and  need  not  be  in  writing,  Whitehurst  v. 
Hyman,  00  N.  C,  487  :  Cooper  v.  Chamhers,  15  N.  C,  261  ; 
Ashford  V.  Rohinso7iy  30  N.  C,  114  ;  Shaver  v.  Adarns^ 
32  N.  C,  13.  It  is  true  also  that  the  consideration  of  the 
new  promise  may  be  shown  by  parol.  NirhoLs  v.  Bell,  46 
X.  C.  32. 

But  where  the  new  parol  contract  is  mereU'  superadded 
to  the  oriicinal  cause  of  action  which  remains  in  force  and 
is  not  suhstituted  for  it,  it  is  a  promise  to  pay  the  debt 
of  another  and  is  void.  Draughan  v.  Bunting,  31  N.  C, 
10  ;  Stanly  v.  Hendrirlcs,  35  N.  (\,86  ;  Britton  v.  Thrail- 
kill,  50  N.  C.,  320.  And  this  is  true  though  there  is  a 
consideration  for  the  new  promise,  {Comhs  v.  Hfrrshair,  63 
X.  C,  198  ;  liogers  v.  Rogers^  51  X.  (\,  30<).)  it  being  well 
said  and  repeated  in  more  than  one  case,  "It  re(|uired 
no  statute  to  make  void  a  promise  not  founded  on  a  con- 
sideration.     It  is  onlv  in  case^  where  there   is  a  considera- 
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tiou  to  support  the  promise  that  the  Statute  of  Frauds  must 
be  called  into  action."  In  the  present  case  the  evidence 
shows  no  consideration  but  merely  a  conditional  promise 
that  "  if  he  (the  defendant)  bought  the  land,  he  wonid  pnv 
the  note  (of  J.  R.  Burrell)  for  the  horse,  and  he  did  (after- 
wards) buy  the  land."  The  plaintiff  proved  the  note^and 
that  nothing  had  been  paid  on  it,  and  to  enable  him  to 
recover  (if  he  relies  on  the  new  promise  as  being  made  to 
himself)  he  must  have  shown  in  addition  that  it  was  no 
longer  in  force  against  J.  R.  Burrell,  the  promise  of  the 
defendant  having  been  substituted  for  it,  and  that  there  wa* 
a  consideration  therefor.  Upon  the  evidence  the  promise 
was  doubly  invalid,  being  nudwm pactum^  and  barred  by 
the  Statute  of  Frauds.  If  the  plaintiff  relies  on  the  new 
promise  as  being  made  to  J.  R.  Burrell,  the  interesting 
question  raised  by  his  learned  counsel  (and  which  has 
never  been  decided  in  this  State)  whether  a  stranger  to  a 
contract  made  for  his  benefit  can  maintain  an  action  on  it  (3 
Am.  &  Eng.  Enc,  863)  does  not  arise  in  this  case,  for  there 

is  no  evidence  of  the  terms  of  the  contract  for  the  purchase 
of  the  land,  between  the  defendant  and  J.  R.  Burrell,  nor 

that  as  a  part  thereof  the  defendant  was  to  pay  J.  R.  Bur- 

rell's    note   to    plaintiff.     The    conditional    promise    was 

before  such  purchase  was  made. 

No  error. 
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J.  C.  MALLONEE  v.  J.  G.  YOUNG. 


Broker — Negotiating  Sale —  Comm ission ,s. 


1.  A  broker  is  not  entitled  to  commisgions  on  a  sale  unless  he  finds 

a  purchaser  in  a  situation  and  ready  and  willing  to  complete 
the  purchase  on  the  terms  agreed  upon  between  the  broker 
and  vendor. 

2.  Defendant  authorized  plaintiff,  a  broker,  to  sell  his  property  at 

a  certain  price,  for  certain  commissions,  reserving  the  right 
to  withdraw  the  property  from  sale  at  any  time,  which  he 
did.  J.,  learning  that  the  property  was  for  sale,  wrote  to 
defendant  inquiring  the  lowest  price.  Defendant  enclosed 
the  letter  to  plaintiff,  saying,  "  I  want  |5,500  net,''  where- 
ujjon  plaintiff  had  several  conferences  with  J.  and  showed 
him  the  property,  but  effected  no  sale.  Defendant  again 
withdrew  the  property  from  sale,  and  in  reply  to  a  question 
from  the  latter  as  to  the  price  he  should  name  to  inquirers, 
if  there  should  be  any,  said  :  **lf  you  find  any  one  willing  to 
give  $5,500  net,  let  it  go."  A  few  days  afterwards  defendant 
sold  to  J.  at  $5,250;  Held,  that  plaintiff,  not  having  per- 
formed his  part  of  the  agreement,  and  not  having  been  the 
efficient  agent  in  making  the  sale,  cannot  recover  commis- 
sions on  the  sale  made  by  defendant  to  J. 

Civil  action,  tried  before  Br^wn^  •/.,  at  October  Term, 
1890,  of  Mecklenburg  Superior  Court,  for  the  recovery  of 
commissions  on  the  sale  of  real  estate.  Upon  an  intima- 
tion by  his  Honor  that  the  plaintiff  could  not  recover 
upon  his  own  testimony,  the  latter  submitted  to  a  non- 
suit and  appealed.  The  opinion  of  Chief  Justice  Fair- 
cloth  contains  a  full  summary  of  the  plaintiff's  testimony. 

Messrs.  Jones  ck  Tillett  and  H.  N.  Pharr^  for  plaintiff 
(appellant). 

Messrs,  Osborne^  Maxwell  cfc  Keerans^  for  defendant. 
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Faircloth,  C.  J. :  This  action  is  brought  to  recover 
cornuiiBBions  for  an  alleged  s^alo  of  detendant*s  land  by 
contract  with  defendant.  As  the  case  did  not  go  to  the 
jury  by  reason  of  the  court's  opinion  that  plaintiff  could 
not  recover  according  to  his  own  evidence,  the  evidence 
must  be  taken  as  true.  The  original  contract  was  that  if 
plaintiff^  a  real  estate  agent,  could  sell  at  a  specified  price 
he  was  to  receive  usual  commissions.  Defendant  stated: 
"  I  am  to  withdraw  from  vour  hands  if  I  desire.  If  I  sell 
the  property  myself  when  you  have  n(»t  worked  up  a  sale, 
you  are  not  entitled  to  any  commis&i(;ns.  If  I  work  np  a 
purchaser  and  put  in  your  hands,  then  I  pay  you  one-half 
commissions.''  The  plaintiff  undertook  to  neg(»tiate  the 
sale,  and  kept  the  property  advertised  to  sell  at  different 
prices,  but  made  no  sale.  On  May  20,  1S95,  the  defend- 
ant withdrew  the  property  from  plaintiff's  hands  and  paid 
expenses  of  advertising.  There  was  then  no  contract. 
On  June  1st  the  plaintiff  wrote  to  defendant  proposing  to 
negotiate  a  sale  at  a  less  price.  On  July  IStli  the  defend- 
ant asked  plaintiff'  to  see  the  very  best  net  offer  he  conid 
get.  Plaintiff  continued  negotiating  and  advertisintr.  bnt 
no  sale  was  made.  On  August  2l8t  C  W.  Johnson,  the 
final  purchaser,  wrote  to  defendant :  '*  I  understand  you  are 
offering  your  projK»rty  on  North  Trade  Street.  If  I  aui 
correct,  please  advise  your  lowest  cash  price.''  The  defend- 
ant eiujlosed  Johnson's  letter  to  the  plaintiff  and  wrote,  "I 
want  fifty-five  hundred  dollars  net."  Plaintiff  saw  John- 
son several  times,  who  offered  $5,100.  Hut  defendant 
declined.  On  Septeniber  12th  the  defendant  wrote  to 
plaintiff,  ''  I  decide  to  withdraw  my  property  from  the 
market  at  once  for  a  i)eriod,  I  don't  know  yet  how  long." 
On  September  16th  the  plaintiff  replied  ;*' 1  will  stop 
the  advertising.      If  there  should  be  inijuiries  as  to   price. 
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To  recover  comniisBions,  he  must  be  the  efficient  agent  or 
the  procuring  cause  of  the  contract  of  sale,  from  which 
cause  or  agency  the  sale  resulted.  2  Am.  &  Eng.  Enc.  of 
Law,  584.  "  A  broker  who  negotiates  the  sale  of  an  estate 
is  not  entitled  to  his  commissions  until  he  finds  a  pur- 
chaser in  a  situation  and  ready  and  willing  to  complete  the 
purchase  on  the  terms  agreed  upon  between  the  broker 
and  the  vendor."  McCavock  v.  Woodlief^  20  How.  Y .  S., 
221  ;  Lipe  v.  Ludwick^  14  111.  App.,  372. 

In  Martin  v.  Holly^  104  N.  C,  86,  the  evidence  was 
conflicting,  but  upon  proper  issues  submitted  the  jury 
found  as  a  fact  that  the  broker  found  a  purchaser  ready 
and  willing  to  pay  the  price,  at  which  the  defendant  sold 
to  such  purchaser,  and  it  was  held  that  tiie  plaintiff  had 
performed  his  part  of  the  contract  and  was  entitled  to 
recover.  In  the  case  now  before  us,  looking:  careful  I  v  at 
the  evide'ice,  we  are  unable  to  see  that  the  ])]aintitf  **  pro- 
cured "  the  purchaser,  Johnson.  He  was  first  informed 
that  the  defendaiit  desired  to  sell  his  lot.  and  promptly 
wrote  to  the  defendant  on  the  subject.  This  was, 
however,  before  he  had  met  the  plaintitt*  or  had  seen 
his  advertisement.  The  purchaser  and  the  plaintiff  exam- 
ined the  property  afterwards,  and  had  several  conversa- 
tions about  it,  but  they  agreed  on  nothing.  The  purchaser 
afterwards  conferred  with  the  vendor  and  paid  him  $5,!J50 
for  the  ])ropcrty.  We  can  see  that  the  plaintiff  rendered 
some  service,  but  he  did  not  perform  his  part  of  the  agree- 
ment, and  we  cannot  see  that  he  was  the  efficient  agent  in 
the  sale.  The  sale  was  by  the  defendant  to  the  pur- 
chaser, after  the  plaintiff  had  failed  on  his  part  and  the 
property  was  out  of  his  hands.  As  the  plaintifTs  evidence 
is  taken  as  true,  we  see  nothing  in  it  so  dubious  as  to 
recjuire  the  intervention  of  a  jury,  and    in    such    case    the 
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Court  as  a  matter  of  law^may  so  hold,  and  withhold  the  case 
.from  the  jury  and  apply  the  law  as  the  Court  understands 
it.      State  V.  Kiger,  115  N.  C,  746. 

Affirmed. 


FIRST  NATIONAL  BANK  OF  WINSTON  V.  WACHOVIA  LOAN 
AND  TRUST  COMPANY,   Trustee  of  H.  H.  REYNOLDS. 

PiirchaHer  of  Accoimnodation  Accepted  Drafts — Right  of 
Action  Against  Assignee  of  Drawer^ s  Debt  Against 
^  ceeptor. 

S.,  for  tbe  accomuiodation  of  R.,  accepted  the  hitter's  time  drafts, 
which  plaintiff  i>urcha8ed  before  maturity.  R.  then  made 
an  assignment  to  defendant  for  benefit  of  creditors,  making 
preferences  which  did  not  include  plaintiff's  debt.  Among 
the  assets  assigned  was  an  open  account  of  R.  against  S.,  who 
executed  a  note  for  the  same  to  the  defendant  as  assignee  of 
R.,  paid  a  part  thereof  and  then  became  insolvent;  Held, 
that  plaintiff  has  no  right  of  action  against  defendant 
to  recover  the  amount  collected  by  it  on  the  debt  assigned 
to  it  by  R.  against  S. 

C0NTROVKR8Y  without  action,  heard  before  Hoke,  «/.,  at 
August,  1896,  Term  of  Forsyth  Superior  Court.  The  facts 
appear  in  the  opinion  of  Associate  Justice  FrKCHEs.  Judg- 
ment was  rendered  in  favor  of  the  plaintiflF  for  $794.20 
and  defendant  appealed. 

Jfessrs,    Watson  cfe  Buxton ^  for  plaintiff. 

3(r.  J,  L.  Patterson^  for  defendant  (appellant). 


554  IN   THE   SUPREME  COURT.  fll9 


Bank  t?.  Loan  and  Trust  Company. 


FuKCHKs,  J. :  This  is  a  submission  without  action  upon 
the  facts  agreed  under  Section  567  of  The  Code.  AVhen 
the  ease  was  docketed  in  this  Court  it  did  not  contain  the 
affidavit  required  by  the  statute.  But  upon  motion  of 
plaintiff  (tlie  defendant  being  present  and  not  objecting) 
the  plaintiff  was  allowed  to  file  the  re<|uired  affidavit  and 
the  Court  proceeded  to  hear  the  case. 

Upon  the  hearing  below,  the  court  rendered  judgment 
for  the  plaintiff.     In  this  there  is  error. 

Reynolds  drew  on  Sterns  tfc  Ray 5  and  they  accepted  the^e 
drafts,  which  the  plaintiff  discounted  for  Reynolds  before 
they  were  due.  After  this  Reynolds  failed  in  biisinesf, 
made  an  assignment  of  all  his  assets  to  the  defendant  hsj 
trustee  for  the  benefit  of  his  creditors,  in  which  so  hum*  red- 
itors  were  preferred  to  others. 

At  the  date  of  the  asoiginnent  Stevens  A:  Ray  were  owing 
Reynolds,  on  account  of  tobacco  shii)ped  to  them,  the  s^um 
of  $1,662.96,  for  which  sum  Stevens  it  Ray  have,  since  the 
assignment,  executed  their  notes  to  the  defendant  as  trustee 
aforesaid,  and  have,  since  the  execution  of  said  notes,  paid 
thereon  the  sum  of  $794.20.  Plaintiff,  being  theassi<rnee 
and  owner  of  these  a<!cept(Ml  drafts,  which  were  then  and 
are  now  unpaid  and  unsecured  in  the  deed  of  assignment, 
has  brought  suits  against  Stevens  iV:  Ra}',  upon  a  part  of 
which  it  has  recovered  judgment.  But  Stevens  tk  Ray  being 
now  insolvent,  the  plaintiff  in  this  controversy  claims  judg- 
ment against  the  defendant  for  the  *794.2o  which  Stevens  <fe 
Ray  have  paid  to  it.  It  is  stated  and  admitted  that  these 
drafts  were  what  is  called  accommodation  drafts,  drawn 
and  accepted  for  the  benefit  of  Re»ynolds  and  discounted  !>y 
him  at  the  plaintiff  bank. 

When  Stevens  tSz  Ray  accepted  these  drafts  they  became 
the  principal  debtors.  And  when  they  were  disciumted 
and  assigned  to  plaintiff  bank,  Stevens  &  Ray  became  the 
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debtors  of  the  plaintiff.  Daniers  Neg.  Inst.,  Sec.  532.  It 
is  true  that,  as  to  Stevens  &  Ray  and  Reynolds,  a  different 
relation  existed.  But  they  had  no  right  to  charge  Rey- 
nolds with  these  drafts  until  they  paid  them  ;  nor  had 
Stevens  &  Ray  any  right  of  action  against  Reynolds  until 
they  paid  the  drafts.  Daniel,  supra,  Sec.  582.  Tlie  plaint- 
iff took  these  drafts  before  they  were  due  and  free  from  all 
equities.  And  we  are  not  to  be  understood  by  this  as  say- 
ing that,  if  they  had  been  past  due,  the  law  would 
have  been  different.  Daniel,  supra,  Sees.  786,  790.  These 
statements  disclose  the  facts  that  Stevens  ik  Ray  were 
indebted  to  plaintiff  on  these  accepted  drafts,  and  were 
also  indebted  to  Reynolds,  the  defendant's  assignor  for 
tobacco  shipped  to  them  by  Reynolds.  This  last  debt  for 
tobacco  Reynolds  has  assigned  to  the  defendant,  and  Ste- 
vens &  Ray  have  paid  a  part  of  it  to  the  defendant. 

How  the  plaintiff  can  collect  money  out  of  the  defend- 
ant that  has  been  paid  to  it  in  part  satisfaction  of  a  debt 
due  by  Stevens  &  Ray,  we  are  not  able  to  see.  The  only 
wav  it  could  do  this  would  be  to  show  tliat  there  had  been 
some  legal  appropriation  by  Reynolds  of  the  debt  against 
Stevens  &  Ray  to  the  payment  of  the  plaintiff's  debt,  so  as 
to  give  the  plaintiff  a  lien  prior  to  the  assignment  to  defoJid- 
ant.  Vaughaii  v.  Jejf'reys,  at  this  Term.  This  plaintiff 
has  not  done  or  attenjpted  to  do. 

The  doctrine  of  counter-claim  is  not  involved.      There  is 

error  and  the  judgment  is  reversed. 

Reversed. 
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R.  H.  SIMMONS,  et  al.  v.  ALEXANDER  ALLISON,  et  al. 

Practice — Appeal — Notice  and  Entry  of  Appeal — Print- 
ing Record  on  Appeal, 

1.  Where  notice  of  appeal  and  entry  thereof  on  the  docket  were 

both  made  'within  ten  days  after  adjournment  of  the  court 
at  which  judgment  was  rendered,  it  is  immaterial  that  the 
entry  was  made  after  notice  giveu,  the  entry  being  required 
only  as  record  proof  of  the  notice. 

2.  Where  the  sole  question  involved  in  an  appeal  is  whether  the 

judgment  appealed  from  is  in  conformity  with  the  opinion 
of  this  Court  in  a  former  appeal  in  the  same  case,  it  is  not 
necejjsary  that  the  transcript  should  contain  any  part  of  the 
record  other  than  the  formal  recitals  showing  that  the  court 
was  properly  constituted  and  held,  the  proceedings  had  etub- 
sequent  to  the  filing  of  the  opinion  of  this  Court,  and  the 
exceptions  made  to  such  subsequent  proceedings. 

3.  Where  a  fund  in  the  hands  of  a  receiver  appointed  in  an  actioo 

has  been  adjudged  by  this  Court  to  be  paid  over  to  the 
plaintiffs,  it  cannot  concern  the  defendants  in  what  manner 
the  court  below  shall  divide  it  among  the  plaintiffs. 

4.  An  allowance  to  a  re«'eiver  is  a  part  of  the  costs  of  the  action 

and  usually  taxable  against  the  losing  party,  but  the  Court 
below  may,  in  its  discretion,  divide  it  between  the  parties,a8 
in  case  of  referee's  fees. 

5.  Where,  during  the  pendency  of  an  equitable  proceeding  (not  an 

action  of  ejectment)  to  determine  which  of  two  sets  of  trufi- 
tees,  representing  different  church  organizations,  is  entitled 
to  control  church  property,  the  possession  has  been  placed 
by  agreement  in  a  receiver,  it  is  error  to  direct  the  assess- 
ment of  damages  in  the  nature  of  mesne  profits  in  ejectment 
in  favor  of  the  prevailing  parties. 

Civil  action,  heard  before  Bryan^  •/.,  at  June  Term, 
1890,  of  Mecklenburg  Superior  Court. 

Upon  the  certification  below  of  tlie  opinion  of  the 
Supreme  ('ourt  in   the  cased  reported   in    118  N.  C,  763. 


n 
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this  Court  rendered  by  this  Court  at  March  Term,  1895, 
Judge  Graham  pre^ding,  and  aftirinod  by  this  Court  upon 
certificate  of  the  Supreme  Court  at  June  Term,  18t>5, 
Judge  Robinson  presiding,  ha^i  l)een  in  all  respects 
atiirmed,  and  the  injunction  or  restraining  order  of  Chief 
Justice  Kaircloth  having  been  dissolved  by  said  decision: 

*'  Now,  on  motion  of  Messrs.  Geo.  N.  Wilson,  BurwelK 
Walker  and  Cansler  and  J.  S.  Learv.  attorneys  for  the 
plaintiifs,  it  is  adjudged  that  the  said  judgnient  of  thi^ 
(/ourt  be,  and  the  same  is  in  all  respects  affirmed,  and  the 
said  judgment  will  stand  as  the  judgment  of  this  Court  in 
this  case. 

"  It  is  further  adjudged  that  the  i)l'aintiifs  recover  of  the 
defendants  the  land  and  premises  described  in  the  com- 
plaint, and  that  a  writ  of  i)08session  issue  therefor,  that  the 
plrtintitrs  further  recover  of  the  defendants  and  their 
sureties  to  the  bonds  filed  for  costs  and  damages,  to-wit, 
J.  H.  Emery,  Gray  Toole,  J.  W.  Gordon,  George  S.  Hall 
and  11.  C.  Irwin,  the  suiti  of  fifty  dollars,  assessed  as  dam- 
ages at  March  Term,  181)5,  an^l  the  costs  of  this  action  to 
be  taxed  by  the  clerk  of  this  ("ourt,  but  the  sheriff  will  not 
collect  from  the  said  (leorge  8.  Hall  and  H.  C.  Irwin  more 
than  the  sum  of  twt)  hundred  dollars,  and  frorn  the  said  Jos. 
H.  Emery,  J.  W.  (iordon  and  Gray  Toole  more  than  the 
sum  of  three  hundred  dollars,  the  said  sums  being  the 
amount  of  the  penalties  of  the  bonds  signed  respectively 
bv  said  suieties,  and  the  clerk  will  state  in  the  execution 
the  limit  of  the  liability  of  each  set  of  sureties  as  is  herein 
set  forth. 

''It  is  further  adjudged  that  the  plaintiff',  R.  H.  Simmons, 
is  the  lawful  pastor  of  the  church  described  in  the  com- 
plaint and  known  as  Clinton  Chapel,  and  is  entitled  to  In* 
let  into  the  })06session  and  enjoyment  of  the  said  office  and 
]>a5-torate,  and  to  freely  exercise  the  rights,  privileges  and 
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functions  thereof  without  let  or  hindrHiice  from  the  defend- 
ants or  any  of  them  ;  and  the  defendants  are  enjoined  and 
perpetually  restrained  from  interfering  with  tlie  plaintiffs 
in  the  possession  and  enjoyment  of  the  said  premises,  and 
from  interfering  with  the  said  R.  H.  Simmons  in  the 
incumhency  of  the  said  pastorate  and  in  the  exercise  of  the 
rights,  privileges  and  funetiont^  of  the  same. 

"  It  is  further  ordered  and  adjudged  that  Z.  T.  Smith, 
receiver,  who  now  has  possession  of  the  property  by 
appointment  of  this  Court,  turn  over  and  deliver  the  same, 
that  is,  the  said  land  and  premises,  including  the  church 
and  parsonage,  to  the  plaintiffs,  and  he  will  also  pay  to  the 
plaintiff,  K.  H.  Simmons,  the  rent  he  has  collected  from 
the  plaintiff,  R;  H.  Simmons,  lor  the  parsonage,  less  one 
hundred  and  twenty-five  dollars,  his  allowance,  which  he 
will  retain,  and  he  will  report  to  this  Court  the  amount  so 
collected  by  him,  said  report  to  be  made  at  this  Term. 

"  It  is  further  ordered  that  an  incjuiiy  be  made  l)efore  a 
jury  at  the  next  term  as  to  the  amount  of  damages  plaint- 
iffs have  sustained  since  March  Term,  1895,  on  account  of 
the  withholding  of  said  land  and  premises  from  them,  but 
the  receiver  will  at  once  turn  over  the  said  land  and  prem- 
ises to  plaintiffs  as  above  ordered.'' 

The  judgment  referred  to  as  above  having  been  ren- 
dered at  the  March  Term,  1895,  in  this  cause,  was  as  fob 
lows  : 

"R.  H.  Simmons,  and    others,   Plaintiffs, 

V. 

Alexander  Allison,  and  others.  Defendants. 

*'  This  cause  coming  on  to  be  heard  upon  the  verdict  of  the 
jury,  it  is  now,  on  motion  of  Burwell,  Walker  and  Cansler, 
Geo.  E.  Wilson  and  Leary,  attorneys  for  the  plaintiffs, 
adjudged    that   the   plaintiffs   are   the   legal  owners,    aiid 
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lawfully  entitled  to  the  possession  of  the  premises  in  dis- 
pute, and  that  R.  H.  Simmons  is  pastor  of  Clinton  Chapel, 
A.  M.  E.  Z.  Church,  and  entitled  to  exercise  the  rights, 
privileges  and  functions  of  said  oflSce,  and  a  writ  of  posses- 
sion will  issue  to  put  plaintiffs  in  possession  of  said  prem- 
ises described  in  the  pleadings,  and  defendants  are  enjoined 
and  restrained  from  in  any  way  interfering  with  plaintiffs* 
possession  of  said  premises,  and  from  interfering  with  said 
R.  H.  Simmons  in  the  exercise  of  his  said  rights  and  priv- 
ileges as  pastor  of  said  church,  it  is  further  adjudged  that 
plaintiffs  recover  of  the  defendants  the  sum  of  fifty  dollars 
as  damages  and  the  costs  of  this  action  ;  and  it  is  further 
ordered  that  the  motion  of  sheriff  for  an  allowance  of  one 
hundred  dollars  for  services  as  receiver  be  continued  until 

June  Term  by  consent. 

*'A.  W.  GRAHAM, 

'^ Judge  Presiding.'' 

The  defendants  excepted  to  the  judgments  rendered  by 
Judge  Bryan  as  follows  : 

''  First  Exception  :  In  that  the  Court  ordered  '  that  Z.  T. 
Smith,  receiver,  retain  out  of  the  rents  collected  by  him 
from  R.  H.  Simmons  for  the  parsonage  the  sum  of  $125^ 
being  the  allowance  made  to  him  for  his  own  compensation 
and  attorneys'  fees,  and  pay  the  balance  of  the  said  fond 
to  R.  H.  Simmons,  it  appearing  to  the  Ct>urt  that  the  said 
Simmons,  as  pastor  of  the  church  known  as  Clinton  Chapel, 
was  to  occupy  said  parsonage  free  of  rent  as  part  of  his 
compensation  as  pastor,  and  is  therefore  entitled  to  said 
balance.' 

"  Second  Exception :  In  that  the  Court  ordered  as  fol- 
lows: 'The  judgment  of  this  Court  at  this  Terra  in  the 
above-entitled  case  will  be  amended  so  as  to  embrace  this 
order  and  the  sum  so  retained  by  the  receiver,  to-wit : 
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Simmons,  is  the  lawful  pastor  of  the  church  described  in 
the  complaint  and  known  as  Clinton  Chapel,  and  is  entitled 
to  be  let  into  the  possession  and  enjoyment  of  the  said  o£Siee 
and  pastorate,  and  to  freely  exercise  the  rights,  privileges 
and  functions  thereof,  without  let  or  hindrance  from  the 
defendants  or  any  of  them,  and  the  defendants  are  enjoined 
and  perpetually  restrained  from  interfering  with  the  plaint- 
iffs in  the  possession  and  enjoyment  of  the  said  premises, 
and  from  interfering  with  the  said  K.  H.  Simmons  in  the 
incumbency  of  the  said  pastorate  and  in  the  exercise  of 
the  rights,  privileges  and  functions  of  the  same/ 

"  Seventh  Exception  :  That  the  court  ordered  and 
adjudged  as  follows:  'That  Z.  T.  Smith,  receiver,  who 
now  has  possession  of  the  property  by  appointment  of  this 
court,  turn  over  and  deliver  the  same,  that  is  the  said  land 
and  premises,  including  the  church  and  parsonage,  to  the 
plaintiffs,  and  he  will  also  pay  to  the  plaintiff,  R.  H. 
Simmons,  the  rent  he  has  collected  from  plaintiff,  R.  H. 
Simmons,  for  the  parsonage,  less  one  hundred  and  twenty- 
five  dollars,  his  allowance,  which  he  will  retain,  and  he  will 
report  to  this  court  the  amount  so  collected  by  him,  said 
report  to  be  made  at  this  Term."' 

"  Eighth  Exception :  That  the  court  ordered  and 
adjudged  as  follows :  '  It  is  further  ordei'ed  that  an 
inquiry  be  made  before  a  jury  at  the  next  term  as  to  the 
amount  of  damages  plaintiffs  have  sustained  since  March 
Term,  1895,  on  account  of  the  withholding  of  said  land 
and  premises  from  them,  but  tlie  receiver  will  at  once  tarn 
over  the  said  land  and  premises  to  plaintiffs  as  above 
ordered.'  " 

In  this  Court  the  plaintiffs  moved  to  dismiss  the  appeal 
on  the  ground  that  entry  of  appeal  on  the  docket  below 
was  not  made  until  after  notice  of  appeal  was  given,  and 
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on  the  further  ground  that  the  full  transcripts  of  the 
records  in  the  two  cases  in  which  judgments  were  rendered 
were  not  sent  up. 

Messrs,  Burwell,  Walker  <&  Cansler^  for  plaintiffs. 
Messrs.  Maxwell  <&  Keerans  and  Clarkson  (k  Duls^  for 
defendants  (appellants). 

Clark,  J.:  The  motion  of  the  appellee  to  dismiss  must 
be  denied  as  to  both  grounds.  The  notice  of  appeal  and 
entry  thereof  on  the  docket  having  both  been  made  within 
the  ten  days  after  adjournment,  it  is  immaterial  that  the 
entry  was  made  after  notice  given.  Indeed,  if  the  notice 
of  the  appeal  is  admitted,  or  shown  to  have  been  given  in 
time,  it  would  avail  nothing  if  the  entry  was  not  made  at 
all,  for  it  is  only  made  as  record  proof.  Fore  v.  Railroad^ 
101  N.  C,  526:  Atkinson  \,  Railroad,  113  N.  C,  581. 
The  Code  system  exacts  business-like  diligence,  that  the 
rights  of  the  opposite  party  may  be  respected,  but  it  did 
not  destroy  the  former  system,  based  largely  on  mere  tech- 
nicalities, merely  to  substitute  another  set  of  technicali- 
ties and  fine  distinctions.  McDaniel  v.  Scurlock,  115 
N.  C,  295.  The  object  of  the  new  system  is,  as  far  as 
possible,  to  conform  to  the  common  sense  rules  of  business 
life,  by  requiring  diligence  in  the  trial  of  causes,  trying 
them  on  their  merits  and  disregarding  mere  technical 
objections. 

As  to  the  second  ground  of  the  motion,  the  Fole  ques- 
tion being  whether  the  judgment  entered  below,  since  our 
decidion  in  118  N.  C,  763,  was  in  conformity  with  that 
opinion,  it  was  eminently  proper  that  the  transcript  on 
this  appeal  should  not  be  encumbered  with  any  part  of  the 
record  other  than  the  formal  recitals  usual  and  necessary 
to  show  that  the  Ct)urt  was  properly  constituted  and  held, 
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adding  thereto  the  proceedings  had  siibseqnent  to  our 
opinion  being  tiled  below,  and  the  exceptions  made  to  such 
subsequent  proceedings.  Durham  v.  Railroad^  108  N.  C, 
399  ;  Mining  Co,  v.  Smelting  Co.,  at  this  Term.  Indeed, 
the  appellant,  out  of  abundant  caution,  sent  up  and  also 
printed  the  opinion  of  this  Court  (118  N.  C,  708),  which 
was  an  entirely  unnecessary  expense. 

The  first  exception  is  overruled,  for,  as  the  fund  in  the 
hands  of  the  receiver  is  to  be  paid  over  to  the  plaintiflV,  it 
cannot  concern  the  defendants  in  what  manner  it  should 
be  divided  among  the  plaintiffs.  The  Code  provides  (Sec- 
tion 424  (1)  )  that  the  judgment  "  may  determine  the  ulti- 
mate rights  of  the  parties  on  each  side  among  themselves." 

The  second  exception  is  overruled :  The  allowance  to 
the  receiver  is  a  part  of  the  costs  of  the  action,  and  usually 
taxable  against  the  losing  party.  The  defendant  contends, 
however,  that,  being  an  equitable  proceeding,  the  receiv- 
er's fees  should  be  divided.  But,  if  so,  that  is  a  matter  in 
the  discretion  of  the  presiding  judge,  as  is  now  the  case 
also  with  referee's  fees.  Act  1889,  Ch.  37.  This  was  not 
a  matter  affecting  the  merits,  and  was  not  passed  on  in  the 
former  appeal. 

The  Court  in  the  former  appeal,  passing  upon  the  merits 
of  the  case,  pointed  out  that  this  was  not  an  action  of 
ejectment,  but  an  equitable  proceeding  to  determine 
whether  the  defendants  or  the  plaintiffs  should  be  enjoined 
from  interfering  with  the  other  in  the  control  of  the  church 
property,  that  the  possession  was  in  the  stake-holder  (the 
receiver)by  agreement,  for  the  benefit  of  the  true  cestui*  que 
irustent,  when  determined  by  this  litigation.  We  affirmed 
the  judgment  and  verdict  that  the  property  belonged 
to  the  African  Methodist  Episcopal  Zion  Church,  repre- 
sented by  the  plaintiff  board  of  trustees,  and  that  the 
defendants,  claiming  as  a  board  of  trustees  to  represent  an 
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independent  separate  body,  should  be  enjoined.  There- 
fore, so  much  of  the  present  judgment  as  is  set  out  in  the 
appellants'  sixth  and  seventh  exceptions  is  now  affirmed, 
but  the  third,  fourth,  fifth  and  eighth  exceptions  are  sus- 
tained, so  far  as  the  court  I  elow  attempted  to  affirm  the 
damages  heretofore  assessed,  and  directed  an  inquiry  to 
assess  further  damages  against  the  defendants,  in  the  nat- 
ure of  m^i?n^  profits  in  ejectment.  The  defendants  were 
not  in  possession,  and,  as  declared  in  the  former  opinion, 
the  title  in  issue  and  determined  by  the  verdict  and  judg- 
ment was  not  between  the  plaintiffs  and  defendants  as 
snch,  but  whether  the  property  belonged  to  the  connec- 
tional  system  known  as  the"  African  Methodist  Episcopal 
Zion  Church,"  or  belonged  to  an  independent  congregation. 
That  was  the  gist  of  the  action  and  was  fully  investigated, 
ably  and  elaborately  contested,  and  finally  decided  in 
favor  of  the  former.  But,  though  the  plaintiffs  were 
adjudged  the  proper  board  to  represent  the  title,  the  pos- 
session was  during  the  litigation  in  the  receiver  to  be 
awarded  on  the  result  of  the  trial,  and  it  is  a  misconception 
of  the  former  opinion  to  understand  it  as  affirming  any 
right  to  collect  or  assess  damages  for  mesne  profits.  The 
former  opinion  should  have  been  construed  on  its  tenor,  as 
above  stated.  Though  it  said  "affirmed,"  it  did  not 
declare  "no  error."  It  was  ineant  to  affirm  on  the  main 
point  as  to  the  property  belonging  to  the  African  Methodist 
Episcopal  Zion  Church,  and  directing  it  to  be  turned  over  to 
the  plaintiffs  as  its  board  of  trustees,  and  enjoining  the  repre- 
sentatives of  those  claiming  to  hold  it  for  an  independent 
body  or  congregation.  The  purport  of  the  opinion  nega- 
tived any  affirmation  of  the  incidental  feature  of  a  recovery 
oi mesne  profits.  Each  party  will  pay  his  own  costs  on 
appeal.      Code^  Section  527  (2). 

Error.      Modified. 
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W.  H.  GARDNER  v.  H.  B.  EDWARDS. 

Contract —  Trial — Instruction, 

Where,  in  the  trial  of  an  action  for  the  contract  price  of  saving 
Inmher,  the  testimony  was  conflicting  as  to  whether  the  priee 
was  agreed  to  he  paid  upon  the  completion  of  the  sawing  or 
upon  the  receipt  by  the  defendant  of  the  money  on  a  sale  of 
the  lumber,  it  was  error  to  charge  the  jury  that,  if  they 
should  And  the  contract  to  be  that  the  lumber  was  to  be 
shipped  and  sold  before  the  saw  bill  was  to  be  due  and  pay- 
able, and  defendant  had  instructed  a  broker  to  sell  it,  it 
would  be  placing  the  lumber  beyond  the  control  or  reach  of 
the  plaintifif,  thereby  making  the  saw  bill  all  due  and  paya- 
ble, and  that  they  should  so  find  that  it  was  due. 

Civil  action,  tried  before  Robinson^  -/.,  and  a  jury,  at 
July,  1896,  Term  of  Madison  Superior  Court.  The  mate 
rial  facts  aid  the  principal  ass^ignnient  of  error  on  appeal 
are  stated  in  the  opinion  of  Associate  »Tustice  Montijomebt. 
There  was  verdict  for  the  plaintiff,  and  defendant  appealed 
from  the  judgment  thereon. 

Messrs.  Moore  dk  Moore^  for  plaintiff. 

Mr.  J.  M.  Gudger^  Jr.^  for  defendant  (appellant). 

MoNTCJOMERY,  J.  I  The  plaintiff  was  employed  at  h  fixed 
price  per  1,000  feet  to  saw  logs  into  lumber  for  thedefend- 
ants.  A  non-suit  was  submitted  to  as  to  the  defendant 
Fox,  and  the  other  defendant  answered.  He  averred  that, 
by  the  contract  between  him  and  the  plaintiff,  the  iinnber 
was  not  to  be  paid  for  by  the  defendant  until  it  was 
shipped  and  sold  by  the  defendant  and  the  money  derived 
from  the  sale.  The  testimony  on  this  point  was  conflict- 
ing   and    contradictory.     His    Honor    charged    the  jury 
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"  that,  if  they  Bhonld  find  the  contract  to  be  that  the  lum- 
ber was  to  be  ehipped  and  sold  before  the  saw  bill  was  to 
be  due  and  payable,  then,  if  Edwards  had  instructed 
Fox  to  sell  the  lumber,  it  would  be  placing  the  lumber 
bejond  the  control  or  reach  of  the  plaintiff,  thereby  mak- 
ing the  saw  bill  all  due  and  payable,  and  that  they  should 
so  find  that  it  was  due/' 

In  this  instruction  there  was  error.  The  effect  uf  the 
contract,  if  the  jury  should  have  found  it  to  be  that  the 
lumber  was  not  to  be  paid  for  until  the  defendant  had 
shipped  and  sold  it,  might  be  as  his  Honor  said  it  would 
be,  but  still  the  parties  had  the  right  to  make  such  a  con- 
tract if  they  chose,  and  if  they  had  made  such  a  one  the 
plaintiff  was  bound  by  his  own  failure  to  protect  his 
interests. 

New  Trial. 


H.  T.  RUMBOUGH  v.  J.  YOUNG. 

Practice — Counter-claim — Demand  for  Relief — Right  of 

Plaintiff  to  Enter  Non-suit, 

1.  Where  a  couDter-claim  is  properly  pleaded  in  an  action,  the 

opposing  party  cannot  deprive  the  i^leader  of  his  right  to  a 
trial  thereon  by  entering  a  non-suit. 

2.  While  one  who,  on  a  verbal  contract  of  purchase  and  sale  of 

land,  has  paid  the  whole  or  part  of  the  purchase  money,  gone 
into  possession  and  made  improvements,  has  good  grounds 
for  relief,  he  nevertheless  has  no  independent  cause  of 
action,  and  his  demand,  in  his  answer  to  an  action  for  pos- 
session, for  an  account  for  the  purchase  money  paid  and  for 
betterments  does  not  amount  to  a  counter-claim,  so  as  to 
prevent  the  plaintiff  from  entering  a  non-suit. 
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Civil  action,  tried  at  Fall  Term,  1895,  of  Madisok 
Superior  Court,  before  Rohinson^  J.  The  facts  appear  in 
the  opinion  of  Chief  Justice  Faircloth.  From  a  refusal  of 
plntifFs  motion  to  be  allowed  to  enter  a  non-suit  plaintiff 
appealed. 

Mr,  J.  M.  Gudger^  Jr.^  for  plaintiff  (appellant). 
Messrs,  Moore  cfe  Moore^  for  defendant. 

Faircloth,  C.  J.:  We  were  not  favored  with  an  argu- 
ment, and  upon  examination  of  the  record  we  find  theonly 
question  was  whether  the  plaintiff  had  a  right  to  a  judg- 
ment of  non-suit  on  his  own  motion,  after  his  Honor  had 
intimated  that  he  could  not  recover,  at  the  close  of  his  evi- 
dence. The  defendant  objected  to  a  non-suit  on  the  ground 
that  the  parties  had  prayed  for  affirmative  relief.  The 
court  refused  the  motion  of  non-suit  and  proceeded  to  tr} 
the  case.  His  Honor  fell  into  the  error  of  treating  the 
affirmative  relief  demanded  by  the  defendant  as  a  coun- 
ter-claim. It  appears  that  the  plaintiff  agreed  verbally 
to  sell  and  convey  to  defendant  a  small  lot  of  land.  The 
defendant  paid  the  purchase  price,  or  a  part  of  it,  and 
entered  into  possession  and  made  some  improvements  on 
the  lot.  The  plaintiff  sued  for  possession,  and  defendant 
demanded  the  repayment  of  the  purchase  money  and  com- 
pensation for  the  improvements  made.  Plaintiff  excepted 
and  appealed  from  the  court's  refusal  to  allow  his  ujotion 
of  non-suit. 

A  counter-claim  is  a  cross  action,  and  is  intended,  when 
the  relation  of  the  two  causes  of  action  is  such  as  The  Code 
prescribes,  to  enable  the  parties  to  dispose  of  both  actions 
at  one  trial.  The  counter-claim  is  an  independent  and 
distinct  cause  of  action,  and  must  be  alleged  as  fully  in 
form  and  substance,  and  capable  of  proof  in  the  sauie  man- 
ner, as  if  it  was  a  complaint.     When  so  pleaded  the  oppoi^ 
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ing  party  cannot  deprive  the  pleader  of  his  right  to  try 
by  entering  a  non-suit.  If  he  withdraws  his  complaint, 
the  counter-claim  may  proceed  to  trial  and  final  judgment ; 
and  hence,  in  such  a  case,  the  court  will  not  allow  a  non- 
suit to  be  entered.  Several  decisions  on  this  matter  will 
be  found  in  Clark's  Code,  Sections  243  and  244. 

While  the  defendant  has  good  grounds  for  relief  when 
the  occasion  arises,  he  has  no  cause  of  action,  either  legal 
or  equitable.  He  is  in  possession  of  all  that  he  purchased 
and  paid  for.  His  answer  is  not  that  of  an  actor  but  a 
defender.  He  could  not  maintain  an  action  for  specific 
performance,  the  contract  being  void  by  force  of  the  Stat- 
ute of  Frauds  relied  upon  by  the  plaintiflT. 

This  principle  was  uniformly  observed  by  the  Courts  of 
Equity  under  our  former  system,  and  was  clearly  stated 
in  Albea  v..  Griffin^  2  Dev.  vt  Bat.  Eq.,  9.  In  Baker  v. 
Carson^  1  Dev.  &  Bat.  Eq.,  381,  the  Court  exercised  its 
restraining  power  to  prevent  an  ouster  until  the  better- 
ments were  paid  for,  although  the  contract  was  void  under 
the  statute.  This  was  done,  not  upon  any  principle  of 
contract  or  damages  for  the  breach  of  the  same,  but  to  pre- 
vent fraud  and  to  enforce  equity  and  good  conscience. 

These  cases  have  been  approved  in  a  series  of  decisions, 
both  before  and  since  our  present  Code  system.  The 
motion  for  a  non-suit  should  have  been  allowed. 

Error. 
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RACHEL  PRISBY  v.  TOWN  OP  MARSHALL. 

P^'actice — Demurrer — Action  for  Damages  against 
Municipality — Presentation  of  Claim,  to  Town  A  uthor- 
ities  for  Atidit  and  Payment — Code^  Section  757. 

1.  When  a  demurrer  to  a  eomplaiDt  is  interposed  the  approved 

practice  is  that  it  be  followed  by  a  judgment  sustaining  or 
overruling  it,  with  an  appeal  from  the  judgment  if  it  eas- 
tains  the  demurrer. 

2.  A  claim  for  damages  against  a  municipality  is  not  such  a  elum 

as  must,  under  the  provisions  of  Section  757  of  TheCode.be 
presented  to  the  municipal  authorities  to  be  audited  aod 
allowed  or  refused  before  action  can  be  brought  thereon. 

Civil  action,  for  damages,  tried  before  Timberlaie,  /., 
at  February  Term,  1896,  of  Madison  Superior  Court.  The 
plaintiff  filed,  by  her  counsel,  a  complaint  and  defendant 
answered.  When  the  case  was  called  for  trial  the  de^'end- 
aiit  demurred  ore  tenus  to  the  complaint,  and  moved  to  dis- 
miss the  action  on  the  ground  that  the  complaint  is  not 
verified,  and  that  it  does  not  allege  that  the  plaintifl' pre- 
sented her  claim  to  the  lawful  municipal  authoritieti  to  be 
audited  and  allowed,  and  that  they  had  neglected  to  act 
upon  it  or  h«d  disallowed  it,  which  motion  was  sustained 
by  the  court,  and  plaintiff  submitted  to  a  judgment  of 
non-suit  and  appealed. 

No  counsel  for  appellant. 

Mr,  J,  M.  Gudger^  Jr.^  for  defendant. 

FuRCHES,  J.  :  This  case  comes  to  us  on  plaintiff's  appeal, 
and  was  submitted  upon  the  record  without  brief  or  argu- 
ment. We  find  upon  examining  the  record  that  when  the 
case  was  called  for  trial  the  defendant  demurred  ore  tenus 


1 


N.  C]  SEPTEMBER   TERM,  1896.  671 


Frisbt  f>.  Town  of  Marshall, 


to  the  plaintifiTs  complaint,  and  upon  an  intimation  from 
the  court  sustaining  the  demurrer  the  plaintiff  submitted 
to  a  judgment  of  non-suit  and  appealed. 

This  seems  to  us  to  be  a  new  practice  and  a  new  way  of 
getting  the  opinion  of  the  court  reviewed.  The  usual 
practice  is,  a  judgment  sustaining  or  overruling  the 
demnrrer,  and  an  appeal  from  that  judgment  if  it  sus- 
tained the  demurrer.  But  taking  into  consideration  the 
whole  record  and  the  case  on  appeal,  we  suppose  we  should 
treat  the  case  as  if  tliis  course  had  been  pursued.  And  we 
find  fiom  the  case  that  but  one  question  is  presented  for 
our  consideration,  and  that  is  "  that  the  plaintiff's  com- 
plaint is  not  verified,  and  that  it  does  not  allege  that 
plaintiff  presented  her  claim  to  the  lawful  municipal  author- 
ities to  be  audited  and  allowed,  and  that  they  had  neglected 
to  act  upon  it  or  had  disallowed  it,"  and  that  the 
demurrer  was  sustained  upon  this  ground.  This  ruling  of 
the  court  was  erroneous.  Shields  v.  Town  of  Dvrhamy 
118  N.  C,  450;  Sheldon  v.  Asheville,  at  this  Term.  But 
we  think  it  proper  to  say  that  both  these  cases  (of  Shields 
and  Sheldon,  supra)  have  been  decided  since  this  case  was 
decided  by  the  court  below.  There  is  error  and  a  new 
trial  is  awarded. 

New  Trial. 
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W.  R.  SAMS  V.  PRICE,  WELCH  &  COMPANY. 

Practice — Trial — Change  of  Front — Promise  to  Pay  the 

Debt  of  Another. 

1.  A  plaintiff  cannot  abandon  his  cause  of  action  and  recover  apoD 

an  entirely  different  cause  of  action  without  amendmeDt 
unless  the  defendant  enters  no  objection  and  permits  the 
case  to  be  tried  in  the  changed  aspect. 

2.  Where  the  complaint  in  an  action  alleged  a  contract  between 

plaintiff  and  defendant,  it  was  error  in  the  trial  of  the  action 
to  admit  testimony  of  an  alleged  contract  between  the  defend- 
ant and  another  person  for  the  plaintiff's  benefit. 

3.  Where,  in  the  trial  of  an  action  the  plaintiff  abandons  the  cause 

of  action  set  up  in  the  complaint  and  endeavors  to  recover 
upon  another,  upon  objection  by  the  defendant  the  conrt 
should  either  exclude  the  evidence  or  permit  an  amendment 
of  complaint  and  answer  and,  if  necessary,  grant  defendant 
a  continuance. 

Civil  action,  tried  before  Timherlake^  eA,  and  a  jury,  at 
February  Term,  1896,  of  Madison  Superior  Court.  The 
nature  of  the  action  and  the  facts  connected  with  the  trial 
appear  in  the  opinion  of  Associate  Justice  Clark. 
There  was  a  verdict  for  the  plaintiff  and  defendant  appealed 
from  the  judgment  thereon. 

Mr,  J,  M.  Gudger^  Jr,^  for  plaintiflf. 
Mesttrs.   George  A.  Shuford  and    W,    W.  Zachary^  for 
defendants  (appellants). 

Clark,  J.:  The  complaint  alleges  that  the  defendants 
Are  indebted  to  the  plaintiff  for  lumber  sold  in  the  sum  of 
$401.54,  which  is  denied  in  the  answer.  On  the  trial  it 
was  in  evidence  for  plaintiff  that  other  persons,   not  parties 
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to  this  action,  were  indebted  to  the  plaintiff  for  $401.54: 
for  advances  furnished  in  the  lumber  business,  and  that 
they  sold  the  lumber  to  the  defendants,  the  plaintiff  not 
being  the  owner  and  having  no  lien  thereon.  There  was 
evidence,  admitted  over  defendant's  objection,  that  after 
such  purchase,  the  defendants  promised  to  pay  out  of  the 
purchase  money  this  debt  of  the  vendor  to  the  plaintiff, 
but  the  judge  having  charged  the  jnry  that  this,  being  a 
promise  to  pay  a  debt  of  another  and  not  being  in  writing, 
it  would  be  within  the  Statute  of  Frauds  and  not  binding 
on  the  defendants,  we  need  not  consider  it.  If  there  was 
error  it  was  harmless  to  the  defendants.  It  was,  however, 
further  in  evidence  over  defendant's  objections  that  at  the 
time  of  the  contract  of  sale  of  the  lumber  to  the  defendants, 
which  was  in  writing,  they  further  agreed  verbally  {Nissen 
V.  Mining  Company^  104  N.  C,  309)  with  the  vendors  to 
pay  the  latter's  debt  ($401.54)  to  the  plaintiff.  And  the 
court  charged  that,  if  the  jury  found  this  to  be  true,  they 
should  find  the  issue  that  the  defendants  were  indebted  to 
the  plaintiffs  $401.54.  The  defendants  excepted  to  this 
evidence  and  charge  on  the  ground  that  they  were  not  appli- 
cable to  the  issue  raised  on  the  pleadings,  and  that  the 
plaintiff  could  not  recover  on  a  promise  made  by  the 
defendants  to  another  party,  the  plaintiff  not  being  a  party 
to  the  contract. 

The  interesting  question  whether  a  stranger  to  a  con- 
tract for  his  benefit  can  maintain  an  action  on  it  has  been 
diversely  decided  in  other  jurisdictions,  (3  Am.  &  Eng. 
Enc,  863  and  notes,)  but  as  stated  in  Haun  v.  Burrell^  at 
this  Term,  it  has  not  been — directly,  at  least — passed  upon 
in  this  State.  The  exception,  however,  that  the  evidence 
and  charge  did  not  apply  to  the  issues  raised  by  the  plead- 
ings is  well  taken.  The  plaintiff  sued  upon  a  sale  of  lum- 
ber by    him    to    the    defendants.     If  the    complaint  is  so 
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worded  that  under  the  liberal  procedure  of  The  Code  it 
could  have  been  construed  to  be  either  an  action  on  an 
express  or  implied  contract,  {Stokes  v.  Taylor^  104  N.  C, 
Sd'^:Fulj)s  V.  Mock,  108  N.  C,  601;  Holden  v.  Warren. 
118  N.  C,  326,)  or  *^ither  in  tort  or  contract,  {Brittain^. 
Payne,  118  N.  C,  989,  Schulhofer  v.  Railroad,  118  N.C., 
1096 ;  Timber  Company  v.  Brooks,  109  N.  C,  698;  Bamr$ 
V.  Railroad,  107  N.  C,  394,)  or  as  a  common  law  action 
or  one  under  the  statute,  {Roberson  v.  Morgan,  118  N.  C, 
991,)  the  Court  will  sustain  the  jurisdiction.  The  Court 
will,  regardless  of  the  prayer  for  relief,  grant  such  relief  as 
the  complaint  and  proof  entitle  the  plaintiff  to  receive. 
Simmons  v.  Allison,  118  N.  C,  763  ;  Harris  v.  Sneeden^ 
104  N.  C,  369  :  Jones  v.  Mial,  82  N.  C,  252.  Bnt 
the  plaintiff  cannot  abandon  his  cause  of  action  and 
recover  upon  an  entirely  different  cause  of  action  without 
amendment.  It  is  true,  if  the  defendant  makes  no  objec- 
tion and  tries  the  case  in  the  changed  aspect,  he  will  be 
taken  as  assenting  thereto,  and  the  amendment  of  the 
pleadings  can  be  mado  after  verdict  to  conform  them  t4> 
the  case  as  tried.  The  Code,  273,  and  cases  cited  thereun- 
der in  Clark's  Code.  But  here,  the  objection  being  made 
in  apt  time,  the  judge  either  should  have  ruled  out  the 
evidence  or  (as  is  the  spirit  of  The  Code)  permitted  an 
amendment  of  the  complaint  and  answer  on  such  terms  as 
he  deemed  proper,  and  if  the  defendant  waF  put  to  a  dis- 
advantage should  have  granted  also  a  continuance.  Bnt  the 
complaint  being  upon  a  contract  alleged  between  the 
defendant  and  plaintiff,  it  was  clearly  error,  after  obje<'- 
tion,  to  permit  the  plaintiff  to  prove  and  recover  upon  an 
alleged  contract  between  the  defendant  and  another  per- 
son for  the  plaintiff's  benefit.  Whether  he  can  recover  at 
all  upon  such    contract    does  not    arise    upon  the  present 

state  of  the  pleadings,  and  we  express  no  opinion. 

Error. 
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J.  J.  REDMOND  et  al.  v.  B.  T.  CHANDLEY  AND  N.  M. 

CHANDLEY. 

Action   to  Set  Aside  Deed  as  Fraudulent — Fraudulent 

m 

Conx^eyance  —  Issues  —  Husband  and  Wife  —  Convey- 
ance by  Insolvent  Husband  to  Wife  —  Presumption  of 
Fraud — Consideration  in  Deed. 

1.  It  is  ia  the  soand  discretion  of  the  trial  judge  to  determine  what 

issues  shall  be  submitted  in  a  trial,  and  to  frame  them  sub- 
ject to  the  restrictions  (1)  that  they  must  be  raised  by  the 
pleadings,  (2)  that  the  verdict  thereon  shall  be  a  suflQcient 
basis  for  a  judgment,  and  (3)  that  neither  party  shall  be 
debarred  for  want  of  an  additional  issue  or  issues  from  pre- 
senting to  the  jury  some  view  of  the  law  arising  out  of  the 
evidence. 

2.  In  the  trial  of  an  action  to  set  aside  a  deed  as  fraudulent,  where 

the  question  involved  was  whether  or  not  the  deed  was  exe- 
cuted by  a  husband  to  his  wife  with  the  intent  to  hinder, 
delay  and  defraud  his  creditors,  it  was  sufficient  to  sabmit 
only  two  iseups,  one  as  to  the  fraudulent  intent  of  the  hus- 
band, and  the  other  as  to  the  wife's  knowledge  of  such  fraud- 
ulent intent  when  she  accepted  the  deed. 

3.  If  fraud  appears  plainly  on  the  face  of  an  impeached  instru- 

ment the  presumption  of  fraud  is  conclusive  and  the  Court 
will  pronounce  it  void  in  law  without  the  intervention  of  a 
jury. 

4.  If  fraud  does  not  appear  on  the  face  of  an  impeached  instru- 

ment the  facts  are  to  be  developed  on  the  trial  before  a  jury  ; 
and  if  the  plaintiff  shows  certain  facts  and  circumstances 
strongly  tending  to  show  fraud,  a  presumption  of  fraud  is 
raised  which  may  be  rebutted  by  evidence  of  bona  fides^  the 
intent  of  the  parties  being  a  matter  for  the  jury  to  deter- 
mine ;  but  when  the  facts  and  circumstances  are  such  as  to 
excite  a  suspicion  merely  as  to  the  bona  ftfles  of  the  trans- 
action they  are  to  be  considered  as  **  badges  of  fraud''  and 
closely  scrutinized  as  such,  but  they  do  not  raise  a  presump- 
tion of  fraud,  and  the  burden  of  proving  fraud  is  upon  the 
party  alleging  it. 
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6.  The  mere  fact  that  a  deed  is  made  by  an  insolvent  and  embar- 
rassed husband  to  his  wife  raises  a  presumption  of  fraud  in 
law  which  must  be  rebutted  by  evidence. 

6.  The  recital  of  a  valuable  consideration  in  a  deed  from  an  iumIt- 
ent  husband  to  his  wife  does  not  rebut  the  presumption  of 
fraud  which  the  law  raises  in  the  case  of  such  a  conveyance. 

Civil  action,  to  set  aside  a  deed  as  fraudulent,  'tried 
before  Rohinson^  J.y  and  a  jury,  at  July  Term,  1895,  of 
Madison  Superior  Court.  The  impeached  deed  was 
executed  by  tlie  defendant,  B.  T.  Chandley,  to  his  wife, 
the  defendant,  N.  M.  Chandley.  It  recited  a  consideration 
of  $1,5<»0  paid  in  money,  and  was  made  subject  to  mort- 
gages aggregating  ^860.  There  was  evidence  that  the 
land  was  worth  $4,000,  that  the  husband  was  insolvent 
and  much  embarrassed  by  debt  at  the  time  of  the  convey- 
ance, and  that  he  owned  no  other  property,  real  or  per- 
sonal. 

Plaintiffs  and  defendants  tendered  several  issues  which 
the  court  declined  to  submit,  and  onlv  two  were  sub- 
mitted,  as  follows  : 

1.  Did  the  defendant,  B.  T.  Chandley,  execute  and 
deliver  the  deed  set  out  in  the  complaint  to  hinder,  delay, 
defeat  and  defraud  creditors  ?     Answer,  '*  Yes.'' 

2.  Did  defendant,  N.  M.  Chandley,  accept  said  deed 
with  knowledge  of  the  intent  of  B.  T.  Chandley  to  hinder 
delay,  defeat  and  defraud  creditors?     Answer,  ''Ye^^." 

The  defendants  excepted  to  the  refusal  of  the  court  to 
submit  the  issues  tendered  by  them,  and  also  excepted  to 
the  issues  submitted. 

Defendants  demurred  to  the  sufficiency  of  plaintifTs'  evi- 
dence, and  asked  the  court  to  charge  the  jury  that  there 
was  no  evidence  to  warrant  a  linding  in  favor  of  the 
plaintiffs.  His  Honor  stated  that  there  was  no  evidence 
of  fraud,  but  that  he  would  charjje  the  jury  that  the  mere 
fact  that  the  deed  was  made  by  the  husband   to  his  wife 
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raised  a  presumption  of  fraud  in  law  and  must  be  rebutted 
by  evidence.  Defendant  insisted  that  the  presumption  of 
fraud  was  rebutted  by  the  proved  adequacy  of  the  consid- 
eration for  the  deed  to  N.  M.  Chandley  of  $1,500  as  stated 
in  the  deed  and  the  assiiniption  of  the  payment  of  a  one- 
thousand-dollar  deed  of  trust  on  the  land  held  by  the  West- 
ern Carolina  Bank  of  the  citv  of  Asheville,  which  was  on 
the  land  at  the  date  of  the  deed  to  N.  M.  ("hand ley,  by 
her  husband.  Defendants  also  insisted  that  plaintiffs  must 
show  that  B.  T.  Chandley  was  largely  indebted  at  the  time 
of  taking  the  deed  from  her  husband,  B.  T.  Chandley  had 
any  knowledge  of  plaintiffs'  debt  or  of  any  indebtedness 
by  her  said  husband. 

Ilis  Honor  held  that  the  presumption  of  fraud  had  not 
been  rebutted,  and  directed  the  jury  to  answer  the  issues 
in  favor  of  plaintiffs.  Defendants  exce})ted,  and  appealed 
from  the  judgment  rendered  for  the  plaintiffs. 

Messrs.  Moore  cfe  Moore  and  W,  W,  Zachary^  for 
plaintiffs. 

Mr,  J.  M.  Gudger^  Jr.^  for  defendants  (appellantsV 

Montgomery,  J. :  Both  plaintiffs  and  defendants  ten- 
dered issues  but  the  court  refused  them  and  substituted 
the  following:  1.  Did  the  defendant,  B.  T.  Chandley, 
execute  and  deliver  the  deed  set  out  in  the  complaint  to 
hinder,  delay,  defeat  and  defraud  creditors?  2.  Did 
defendant,  N.  M.  Chandley,  accept  said  deed  with  knowl- 
edge  of  the  intent  of  B.  T.  Chandley  to  hinder,  delay, 
defeat  and  defraud  creditors? 

These  issues  weresuflBcient  to  try  the  question  raised  by 
the  pleadings — the  question  whether  or  not  the  deed 
which  was  executed  by  the  husband  Chandley  to  his  wife 
118—37 
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was  done  with  intent  to  hinder,  delay,  defeat  and  defraud 
creditors.  It  is  within  the  sound  discretion  of  the  trial 
judge  to  deternriine  what  issues  shall  be  submitted,  and  to 
frame  them  subject  to  the  restrictions,  first,  that  only 
issues  of  fact  raised  by  the  pleadings  are  submitted;  sec- 
ondly, that  the  verdict  constitutes  a  sufficient  basis  for  a 
judgment;  and,  thirdly,  that  it  does  not  appear  that  a  party 
was  debarred  for  want  of  an  additional  issue  or  issueaof 
the  opportunity  to  present  to  the  jury  some  view  of  the 
law  arising  out  of  the  evidence. 

The  application  of  the  law  concerning  the  burden  of 
proof  in  cases  involving  issues  of  fraud  has  been  greatly 
simplified  by  the  discussions  of  the  matter  in  our  own 
reports.  A  reiteration  of  the  learning,  however,  may  not 
be  out  of  place  here. 

If  fraud  appears  plainly  upon  the  face  of  the  instrument 
impeached,  there  is  no  need  for  the  intervention  of  the 
jury  ;  the  presumption  that  fraud  was  intended  is  conclu- 
sive, and  the  court  will  pronounce  the  paper  void  in  law. 
Hodges  v.  Lasaiter^  96  N.  C,  351 ;  Brown  v.  Mitchell^  108 
N.  (J.,  347.  If  the  fraud  does  not  appear  upon  the  face  of 
the  deed,  the  facts  are  to  be  developed  on  the  trial  before 
the  jury.  If  the  plaintiff*  shows  certain  facts  and  circom- 
stances,  as  for  instance  that  the  grantor,  insolvent  or  much 
embarrassed,  has  conveyed  property  of  much  value  to  a 
near  relative,  and  the  transaction  is  secret,  and  no  one  ia 
present  to  witness  the  trade  but  these  near  relatives,  and 
the  defendant  offers  no  evidence  of  good  faith  in  the  tran&- 
action,  or  if  that  which  he  does  off^er  is  not  sufficient  to  be 
submitted  to  the  jury,  the  law  raises  the  presumption  that 
the  deed  is  fraudulent,  and  the  jury  should  be  instructed 
that  if  they  believe  the  plaintiff*'s  testimony  they  should 
answer  the  issue  of  fraud  in  favor  of  the  plaintiff.  I^ 
however,  these  relatives,  as  witnesses,  give  evidence   in 
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rebuttal  of  the  presumption  of  law,  the  jury  should  be  in- 
structed that  if  the  defendant's  testimony  satisfies  them 
that  there  was  no  purpose  of  secrecy  and  that  the  transac- 
tion was  fair  and  the  consideration  honest  and  adequate, 
then  the  presumption  raised  by  the  plaintiflTs  testimony 
that  the  deed  was  fraudulent  is  rebutted,  and  the  intent 
of  the  parties  is  a  watter  for  the  jury  to  determine,  as  the 
evidence  may  satisfy  them.  Bank  v.  Gilmer^  116  N.  C, 
684  ;  Stoneburner  v.  Jeffreys^  Ibid.,  86  ;  Brown  v.  Mitchellj 
supra:  Woodruff  s.  Bowles^lO^'S.  C,  197.  Then,  again, 
if  in  a  case  where  the  facts  and  circumstances  are  such  as 
to  excite  suspicion  about  the  bona  Jides  Gouuected  with  the 
deed,  su  h  as,  for  instance,  an  unusual  delay  in  its  registra- 
tration,  inadequacy  of  price,  long  credit  if  the  grantor  is 
pressed  for  money,  and  the  like,  the  matter  should  be  sub- 
mitted to  the  jury  and  they  should  be  instructed  that  such 
circumstances  are  suspicious,  are  what  the  law  calls  badges 
of  fraud,  to  be  closely  scrutinized,  but  that  they  do  not 
constitute  a  presumption  of  fraud  in  law,  and  that  the 
burden  of  proof  is  on  the  party  alleging  fraud.  Bank  v. 
Gilmer^  supra. 

In  Reiger  v.  Davis,  67  N.  C,  185,  it  is  said :  "  It  is  a 
rule  of  law  to  be  laid  down  by  the  court  that  where  a 
debtor,  much  embarrassed,  conveys  property  of  much  value 
to  a  near  relative,  and  the  transaction  is  secret,  and  no  one 
is  present  to  witness  the  trade  but  these  near  relatives,  it 
is  to  be  regarded  as  fraudulent ;  but  when  these  relatives 
are  made  witnesses  in  the  cause  and  depose  to  the  fairness 
and  bona  fides  of  the  transaction,  and  that  there  was  in  fact 
no  purpose  of  secrecy,  it  then  becomes  a  question  for  the 
jury  to  determine  the  intent  which  inflaenced  the  parties, 
and  to  find  it  fraudulent  or  otherwise,  as  the  evidence 
might  satisfy  them."  And  that  is  the  law  now,  notwith- 
standing there  may  be  some  unguarded  expressions  on  the 
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6al)jeet  in  our  Reports  since  that  case  was  decided.  Heltm 
V.  Green,  105  N.  C,  251. 

Ill  the  <'ase  before  us,  the  deed  alleged  to  he  fraudulent 
was  made  by  a  husband  to  his  wife,  the  defendant.  Does 
the  same  rule  laid  down  in  Reiger  v.  Davis^  s^itpra,  *Ppl^ 
to  this  case  'i  It  would  seem  not.  It  has  been  decided  in 
numerous  cases  that  where  creditors  attack  as  fraudulent 
a  deed  made  apparently  upon  valuable  consideration  by 
an  insolvent  or  much  embarrassed  husband  to  his  wife,  with- 
out any  other  badge  of  fraud  or  sus})icious  circumstance, 
the  onus  is  upon  the  wife  to  show  that  tlie  transaction  it? 
honest,  that  the  consideration  named  in  the  deed  has  been 
paid  in  money  or  something  else  of  value.  Brmcn  v. 
Mitchell  and  Woodruff  v.  Bowles^  mtpra  :  Stephenson  v. 
Felton,  106  N.  C,  114  :  Peeler  v.  Peeler,  109  N.  C,  62S: 
Bank  V.  Gilmer^  supra. 

According  to  these  decisions  his  Honor  was  correct  in 
instructing  the  jury  that  the  mere  fact  that  the  deed  was 
made  by  the  (insolvent)  husband  to  his  wife  raised  a  pre- 
sumption of  fraud  in  law  and  must  be  rebutted  by  evidence. 
The  defendants  offered  no  evidence.  The  recital  of  a 
consideration  in  the  deed  was  not  evidence  against  the 
plaintiff,  who  was  a  creditor.  It  was  merely  a  declaration 
or  admission,  of  no  effect  except  between  grantor  and 
grantee.  Waitt  on  Fraudulent  Conveyances,  Sec.  220: 
Bank  v.  Beakman,  .S6  N.  J.  Eq.,  83. 

Xo  Error. 
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R.  N.  ARCHER  v.  S.  8.  HOOPER. 

Action  to  Recover  Personal   Property — Beat  Evidence — 

Parol  Evidence, 

The  rule  that  the  best  evidence  bb  to  the  coutentB,  meaning 
and  effect  of  a  written  contract  is  the  instrument  itself 
applies  only  when  the  contest  concerning  the  same  is  between 
the  parties  thereto ;  where  the  controversy  over  personal 
property  is  between  persons  not  parties  to  written  contract 
under  which  a  party  claims  title,  and  it  is  collaterally 
attacked,  parol  evidence  as  to  its  contents  and  meaning  is 
admissible. 

Civil  action,  to  recover  possession  of  personal  property, 
tried  before  Robinson ^  «/.,  and  a  jury,  at  Fall  Term,  1895, 
of  Graham  Superior  Court.  Tlie  facts  appear  in  the  opin- 
ion of  Associate  Justice  Montgomery.  The  plaintiff 
appealed. 

Mr.  J.   W.  Cooper^  for  plaintiff  (appellant). 
Mr,  F,  A.  Sondley^  for  defendant. 

Montgomery,  J. :  This  action  was  brought  to  recover 
possession  of  certain  personal  property  of  the  defendant. 
The  case  in  part  states  that  "the  plaintiff  claimed  the  prop- 
erty under  a  bill  of  sale  from  Milo  M.  Belding  to  R.  N. 
Archer,  and  offered  to  prove  title  to  sauje  in  plaintiff  by 
parol  evidence,  that  of  Frank  K.  Rodman,  by  his  deposi- 
tion. Defendant  objected  to  this  evidence  on  the  ground 
that  the  bill  of  sale  was  the  best  evidence.  Objection 
sustained  and  the  plaintiff  excepted."  In  a  contest  over 
the  contents  and  meaning  of  the  bill  of  sale  between  the 
plaintiff  and  his  vendor,  lidding,  the  bill  of  sale  must  be 
the  best  evidence,  and  would  have  to  be  produced  or  its 
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absence  accounted  for.  But  thieruleonly  obtains  between 
parties  to  the  written  evidence  of  the  contract,  and  where 
its  enforcement  is  the  substantial  cause  of  action.  Here, 
the  parties  to  this  suit  are  not  the  parties  to  the  hill  of 
sale,  and  the  same  is  a  collateral  matter.  Carden  v. 
McConnell^  116  N.  C,  875.  On  the  trial  of  a  case  where 
the  title  to  personal  property  is  in  issue  between  parties 
other  than  those  to  the  contract,  M'e  can  see  no  objection 
to  the  plaintiff's  proving  his  title  by  parol  testimony,  even 
after  he  has  failed  to  establish  title  by  written  bill  of  sale 
through  inability  to  prove  its  execution.  Such  contracts 
are  not  required  to  be  in  waiting,  and  they  can  be  proved 
just  as  well  by  parol  as  by  a  writing.     There  was  error. 

New  Trial. 


A.  T.  DAVIDSON  v.  W.  T.  SHULER'S  HKIRS. 

Action    to    Recover     Land — Survey — Beginning   Corner^ 

Location  of — Parol  Evidence, 

While  parol  evidence  is  not  competent  to  contradict  and  change 
the  calls  in  a  f^rant  or  deed,  it  may  be  UBed  and  marked  lines 
proved  to  locate  the  corner  called  for  or  to  show  that,  by  a 
"  slip  of  the  pen,*'  a  course  different  from  that  intended  wai 
written  in  making  out  the  survey  and  grant,  as'^sontb** 
instead  of  **  north." 

Civil  action,  tried  before  Robinson^  «/.,  and  a  jury,  at 
Fall  Term,  1895,  of  Graham  Superior  Court,  on  the  usual 
issues  in  enjectment. 

The  plaintiff  put  in  evidence  a  State  grant,  dated  Febru- 
ary 3,  1868,  which  he  claimed  covered  the   land  in  contro- 
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versy,  and  the  same  as  described  in  the  complaint.  The 
grant  called  for  beginning  on  a  chestnut  tree  the  S.  E. 
corner  of  the  Geo.  Williams  lot. 

The  plaintiff  then  offered  the  deposition  of  William 
Williams,  who  testified,  among  other  things,  as  follows: 

"  I  live  in  Tennessee.  I  know  the  tract  of  land  described 
in  plaintiff's  grant.  I  was  chain-bearer  when  it  was  origi- 
nally surveyed  for  my  father,  William  Williams,  Sr.  The 
beginning  corner  of  the  survey  was  on  a  chestnut  tree  in 
the  forks  of  the  Yellow  creek,  near  where  Oliver  Will- 
iams lived.  I  showed  the  corner  to  A.  J.  Fatton,  A.  C. 
Williams  and  others.'' 

The  plaintiff  then  offered  A.  J.  Patton,  who  testified 
that  he  knew  the  land  in  controversy  ;  that  the  defendants 
were  in  possession  ;  that  William  Williams  pointed  out  to 
him  and  others  the  beginning  corner,  which  is  a  chestnut 
tree  in  the  forks  of  Yellow  creek,  the  same  described  bv 
said  Williams  in  his  deposition  ;  that  it  was  an  old-marked 
corner  and  an  old-itiarked  line  runs  oft' from  it,  as  called 
for  in  the  grant.  I  saw  pointers  (old-marked)  to  a  corner 
at  next  station  called  for  in  the  grant. 

On  cross-examination  witness  was  asked  if  he  did  not 
pay  Williams  twenty  dollars  to  locate  this  tree  as  the 
beginning  corner.  Witness  stated  that  he  did  not  pay  him 
to  point  oat  any  particular  tree,  but  did  give  him  twenty 
dollars  to  come  and  show  him  where  the  surveyor  began  the 
survey  and  locate  the  beginning  corner;  that  he  is  the 
agent  of  the  plaintiff,  but  has  no  interest  in  the  contro- 
versy about  the  land. 

The  plaintiff  rested  his  case. 

The  defendants  introduced  the  County  Surveyor,  H.  P. 
Hyde,  who  testified  that  he  had  surveyed  the  land  in 
controversy.     That  to  begin  on  the  S,  E.  corner  of  George 
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Williams'  land,  and  run  with  the  calls  in  the  grant,  wonld 
not  cover  the  lands  in  possession  of  the  defendants.  He 
then  offered  a  map. 

On  cross-examination  he  stated  that  to  begin  at  the 
chestnut  tree,  described  bv  the  witness  Willianjs  and  the 
other  witnesses,  and  run  by  the  calls  in  the  grant,  would 
cover  the  land  in  possession  of  the  defendants  and  desr^ribed 
in  the  complaint.  That  he  found  the  said  chestnut  marked 
as  an  old  corner,  and  an  old-marked  line  leading  off  from 
it,  as  called  for  in  the  grant,  and  on  running  around  to 
make  the  survey  he  passed  an  old  corner  at  26  poles,  as 
called  for  in  the  grant.  That  he  found  no  chestnut  tree 
at  the  S.  E.  corner  of  George  Williams'  tract,  and  nothing 
there  to  indicate  the  beginning  corner  of  the  land  in  con- 
troversy. That  said  chestnut  tree  w^as  near  the  N.  E.  cor- 
ner of  Williams'  lot. 

The  defendants  closed  their  case. 

Tiie  })laintiff  introduced  A.  C.  Williams,  who  testitied 
that  he  knew  the  beginning  corner,  as  pointed  out  by  the 
witness,  William  Williams;  that  said  Williams  had  shown 
it  to  him.  It  was  marked  an  old  ci>rner,  was  a  chestnut 
tree  in  the  forks  of  Yellow  creek,  near  where  Oliver  Will- 
jjiins  lived. 

His  Honor  charged  the  jury  among  other  things  :  That 
the  location  of  the  beginning  corner  of  the  land  in  contro- 
versy is  a  (juestion  submitted  to  them  under  all  the  evi- 
dence in  the  case  :  and  notwithstanding  it  wjis  described  as 
being  a  chestnut  tree,  the  S.  E.  corner  of  George  Williams' 
l(>t,  if  it  was  in  fact  located  at  some  other  point  than  the 
S.  E.  coriu^r,  and  the  plaintiff  had  satisfied  them  of  its  loca- 
tion l>y  a  preponderance  of  the  evidence,  and  had  8ati>tied 
them  by  a  preponderance  of  the  evidence  that  the  begin- 
ning corner  was  at  the  chestnut  tree  described  l)y  the  wit- 
ness  Williams   and  others,  and    running  from   that  point 
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according  to  the  calls  in  plaintiff's  grant,  covered  the  land 
in  controversy  and  in  possession  of  defendants,  that  they 
would  answer  the  first  issue  "  Yes"  and  the  second  issue 
*^No/' 

There  was  a  verdict  for  the  plaintiff,  and  from  the  judg- 
ment thereon  defendant  appealed. 

Mesf^rfi,  Battle  cfe  Mordecai  and  Beji  Posey ^  for  plaint- 
iff. 

Messm.  IHllard  dc  King  and  Shepherd  cfe  Bushee^  for 
defendants  (appellants). 

FuKruKS,  J.:  This  is  an  action  of  ejectment,  and  the 
only  question  presented  by  the  appeal  is  the  location  of  a 
grant  from  the  State,  dated  February  3,1868.  This  grant 
calls  for  a  chestnut,  S.  E.  corner  of  George  Williams'  lot, 
as  the  beginning  corner.  To  locate  the  beginning  corner 
at  the  S.  E.  corner  of  George  Williams  lot,  the  grant  does 
not  cover  the  locus  in  quo.  But  to  locate  it  on  a  clu^stnut 
near  the  N.  E.  corner  of  the  (ieorge  Williams  lot,  and  then 
run  with  the  calls  of  the  grant,  it  does  cover  the  locus 
in  quo.  At  the  S.  E.  (corner  of  the  George  AVilliams  lot 
there  is  no  chestnut  to  be  found  marked  as  a  corner,  but 
near  the  N.  E.  corner  of  the  George  AVilliams  lot  is  found 
a  chestnut  tree  marked  as  a  corner,  of  a  date,  from  appear- 
ances, suited  to  the  date  of  the  grant.  From  this  chestnut 
tree  are  found  marked  lines  corresponding  with  the  calls 
of  the  i2:rant.  The  corner  called  for  is  ^.chestnut  tree  which 
is  said  to  be  near  the  S.  E.  corner  of  the  Georjije  AV 11  Hams 
lot.  This  description  leads  the  parties  wishing  to  locate 
thisgrsint  to  expect  to  find  the  '*  chesttnit''  called  for  as 
the  beginning  corner  at  or  near  the  S.  E.  corner  of  the 
George  AVilliams  lot.  But  no  such  tree  can  be  found  there, 
nor  is  there  any  evidence  tending  to  show  that  there  ever 
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J.  W.  WILSON,  et  al.  v.  S.  C.  WILSON,  et  al. 

Trust  Deed —  Construct  ion . 

Wliere  a  trust  deed  provided  that  the  trustee  should  hold  the 
property  for  the  use  of  the  wife  of  the  grantor  and  her  two 
children,  the  income  and  profits  to  be  used  for  tht  support 
of  the  said  wife  and  children,  and  that,  at  the  death  of  the 
wife,  the  property  should  be  held  for  the  use  of  said  children 
until  they  arrived  at  full  agre  ;  Held^  that  the  wife  and  chil" 
dren  were  tenants  in  common  in  the  trust  estate  from  the 
date  of  the  deed. 

CrviL  ACTION,  tried  before //r>i^, «/.,  and  a  jury,  at  April 
Special  Term,  1896,  of  Buncombe  Superior  Court.  The 
principal  point  involved  in  the  case  was  the  coni?triu'tion 
of  a  deed  of  trust,  the  material  parts  of  which  are  set  out  in 
the  opinion  of  Chief  Justice  Faikcloth.  There  was  judg- 
ment for  the  defendants  and  plaintiffs  appealed. 

Tlie  ])laintiff  asked  his  Honor  to  hold,  as  a  matter  of  law, 
and  so  charge  the  jury,  that  the  legal  effect  of  the  deed  in 
trust  was  to  vest  one-third  interest  for  life  as  centuh  qiu 
trust  in  Samantha  C.  Wilson  as  tenant  in  common  with  the 
plaintiff,  Clara  M.  P'eatherstone,  and  a  two  thirds  interebt 
in  fee  as  cestui  que  trust  in  the  plaintiff,  Clara  M.  Feather- 
stone,  who  is  admittedly  the  sole  heir-at-law  of  her  si^te^ 
Delia  Ilardv,  mentioned  in  the  deed  of  trust,  and  that  the 
plaintiff  Clara  was  equitable  owner  in  fee  of  two-thirds  of 
the  property,  w^ith  present  right  to  the  rents  and  profits. 

The  defendant  contended,  and  asked  the  court  S(»  to 
hold    as    a    matter   of   law    and   so   instruct  the  inrv,  that 

• 

defendant  Samantha  C.,was  entitled  to  a  life  estate  as  (V.v/!/« 
^lue  trust  in  the  entire  property;  and  also  contended,  and 
asked  the  c\)urt  to  hold,  that  the  defendant,  Samantha  C, 


N.  C]  SEPTEMBER    TERM,  1896.  581> 


Wilson  v.  Wilson. 


by  virtue  of  the  terms  of  said  deed  in  trust,  was  owner  in 
fee  simple  as  cestui  que  trust  of  the  entire  property. 

His  Honor  held,  and  so  instructed  the  jury,  that  the 
defendant,  Samantha  C,  was  entitled  to  a  life  estate  as  cestui 
que  trust  in  the  entire  property,  and  that  the  plaintiff  Clara 
was  entitled  to  a  remainder  in  fee  simple,  after  the  expira- 
tion of  the  life  estate  of  defendant  Samantha  C.  as  cestui 
que  trust. 

Judgment  upon  the  verdiet,  from  which  plaintiffs 
appealed. 

Messrs,  Jones  <&  Barnard^  for  plaintiffs  (appellants). 
Messrs.  Merrimon  cfe  Merrimon,^  for  defendants. 

Faircloth,  C.  J. :  The  question  here  is  the  construction 
of  a  deed  made  by  John  Wilson  and  others  to  G.  W.  Neely, 
trustee,  conveying  certain  property  in  Asheville  in  1861. 
The  deed  provides  that  the  trustee  and  his  heirs  shall  hold 
the  property  '*  for  the  sole  and  separate  use  and  benefit  of 
the  said  Samantha  C.  Wilson  (wife  of  one  of  the  grantors) 
and  her  two  children,  Delia  Hardy  and  Clara  Mock,''  ''  and 
any  others  thereafter  born,"  and  after  the  death  of  Saman- 
tha C.  Wilson  then  to  hold  the  property  on  the  same  trust 
for  the  children  aforesaid,  allowing  the  boys  to  receive 
their  interest  at  the  age  of  21  years.  And  the  said  trustee 
shall  have  power  to  rent  or  hire  said  property  to  the  best 
advantage  at  his  own  discretion,  "  and  shall  use  the  profits 
and  proceeds  thereof  for  the  support  and  inaintenance  of 
said  Samantha  C.  Wilson  and  her  children  as  aforesaid, 
not  going  beyond  the  current  profits  nor  anticipating  the 
principal,  until  by  the  coming  of  said  age  of  21  years  or 
marriage  of  said  children  the  property  is  to  be  held  and  dis- 
posed of  as  hereinbefore  set  forth,  the  trust  as  to  the  boys 
to  cease,  and  they  to  have  their  legal  interest  at  the  age  of 
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twenty-one  years,  and  the  proportion  of  said  profits  and 
income  to  be  expended  for  the  support  and  maintenance 
and  education  of  the  said  cestuisque  trusU  to  be  according 
to  their  several  needs  and  the  ages  and  necessities  of  said 
children." 

It  is  admitted  that  the  plaintiff  Clara  is  the  sole  heir  at 
law  of  her  sister,  Delia  Hardy. 

His  Honor  held  thatSamantha  C.  Wilson  was  entitled  to 
a  life  estate  as  cestui  que  truHin  the  entire  property, and 
that  plaintiif  Clara  was  entitled  to  a  remainder  in  fee  after 
the  death  of  Samantha. 

The  question,  then,  is  whether  Samantha  takes  a  life 
estate  in  the  whole  property,  or  were  she  and  the  children 
tenants  in  common  in  the  trust  estate  t  According  to  the 
natural  import  of  the  language  and  the  authorities,  thej 
were  tenants  in  common  in  the  trust  estate  from  the  date 
of  the  deed.  Moore  v.  Leach^  5  Jones,  88  ;  Hunt  v.  Satter- 
white,  85  N.  C,  73  ;  Chesnut  v.  Meares,  3  Jones  Eq.,  416; 
Gay  V.  Baker,  5  Jones  Eq.,  344.  The  result  would  be 
otherwise  if  anything  in  the  instrument  indicated  reason- 
ably a  different  intention.  We  find  nothing  of  that  in  the 
deed  ;  but,  on  the  contrary,  it  appears  to  have  been  the  pur- 
pose to  provide  for  the  comfort  of  the  children  as  well  as 
the  wife.  The  defendants' contention  would  strip  the  chil- 
dren of  their  maintenance  and  education  at  that  period  of 
life  when  such  assistance  was  more  needed  than  at  any 
other  time.  We  cannot  impute  such  a  purpose  in  the  mind 
of  the  father  in  the  absence  of  any  language  to  ju&tify  it. 
He  might  be  improvident  and  reckless,  but  when  moved  by 
a  generous  impulse  to  provide  and  secure  something  for 
his  family  it  would  be  a  most  unnatural  act  to  disinherit 
the  most  helpless  members  of  it.  As  all  the  other  questions 
are  more  or  less  governed  by  the  main  one  now  here  decided, 

we  refrain  from  any  further  review  of  the  case. 

Error. 


J 
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NATIONAL  BANK  OF  ASHEVILLE   v.  F.  A.  SUMNER,  et  al. 

Action  on  Note — Appeal — Exceptums  to  Charge — Prac- 
tice— Instructions — Release  of  Surety — Indulgence  to 
Principal  Debtor. 

1.  While  the  hetter  practice  in  entering  exceptions  to  a  charge  is 

to  make  them  on  a  motion  for  a  new  trial  in  order  that  the 
trial  judge  may,  if  he  sees  proper*  grant  a  new  trial  without 
appeal,  yet  the  appellant  has  the  right  to  assign  the  errors 
for  the  first  time  in  his  case  on  appeal. 

2.  Exceptions  to  errors  (other    than  those  to  the  charge)  that 

might  be  cared  by  the  Jadge  if  made  during  the  trial  cannot 
be  made  for  the  first  time  in  the  case  on  appeal. 

3.  The  charge  of  the  trial  judge  need  not  recapitulate  the  evidence 

but  may  call  the  attention  of  the  jury  to  the  contentions  of 
the  parties  and  the  principal  evidence  relating  thereto. 

4.  An  omission  to  state  evidence  favorable  to  a  party  is  not  assign- 

able as  error  unless  pointed  out  at  the  time. 

5.  It  would  seem  that  the  doctrine  by  which  a  surety  is  released 

by  indulgence  given  to  the  principal  debtor  is  based 
upon  a  strict  construction  of  the  contract  for  the  benefit  of 
such  sureties  as  sign  notes  for  tht^  benefit  of  the  principal, 
and  without  c>onsideration  or  benefit  for  themselves,  and, 
hence,  that  it  would  not  apply  to  a  case  where  the  payee  of 
a  note  becomes  a  surety  on  a  note  by  endorsing  it  to  another 
in  payment  of  his  own  debt  or  otherwise  obtaining  full 
value  for  it. 

6.  Where  the  only  evidence  of  indulgence  given  to  a  principal 

debtor  was  that  the  creditor,  in  compliance  with  his  request 
to  be  allowed  time  to  sell  some  land  in  order  to  pay  the  debt, 
gave  him  80  days,  but  there  was  no  consideration  for  such 
extension  and  no  contract  not  to  sue,  and  suit  was  brought 
to  the  next  ensuing  term  of  court ;  Heldj  that  there  was  no 
such  indulgence  as  would  release  the  surety. 

Civil-  ACTION  on  a  note,  tried  before  Hoke jt/.^  and  a  jury, 
at  April,  1896,  Special  Term  of  Buncombe  Superior  Court. 
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The  essential  facts  appear  in  the  opinion  of  Associate 
Jnstice  Furches.  Defendant  appealed  from  the  judgment 
rendered  against  him. 

Messrs.  Jones  cfe  Barnard^  for  plaintiff. 
Messrs,  Merrimoii  cfe  Merrimon^  for  defendants  (appel- 
lants). 

Furches,  J.:  The  defendant  Sumner  was  owing  the 
plaintiff  bank  some  $1,600  or  more.  The  defendant  held  a 
note  on  Bostie  &  Cobb  for  about  $1,000.  The  defendant,  in 
satisfaction  of  his  note,  transferred  and  endorsed  the 
Bostie — Cobb  note  to  the  plaintiff,  and  paid  the  plaintiff 
the  balance  of  his  indebtedness  in  currency.  Bostie  i 
Cobb  are  badly  insolvent,  and  this  action  is  brou^cht  on  the 
Bostie — Cobb  note  and  the  defendant's  endorsement  thereon. 
There  was  a  judgment  for  the  plaintiff  and  appeal  by 
defendant  Sumner. 

There  were  no  exceptions  taken  on  the  trial,  nor  on  a 
motion  for  a  new  trial,  but  the  errors  assigned  were  made 
for  the  first  time  in  the  defendant's  statement  of  the  case 
on  appeal. 

The  defendant  had  the  right  to  pursue  this  course  as  to 
the  assignment  of  errors  of  law  in  the  charge  of  the  Court, 
though  it  is  said  to, be  the  better  practice  to  make  them 
on  a  motion  for  a  new  trial,  as  the  Court  might  upon  con- 
sideration grant  a  new  trial  without  appeal.  LoMct  v. 
Elliott,  107  N.  C,  718;  Taylor  v.  Flummery  105  N.  C 
56  ;  Smith  v.  Smith,  108  N.  C,  365. 

But  all  other  exceptions  that  might  be  cured  by  the 
judge,  if  the  exception  had  been  made  during  the  trial,  can- 
not be  made  for  the  first  time  in  the  statement  of  the  case 
on  appeal.     State  v.  Grady,  83  X.  C,  643. 

The  judge  says  the  case  had  been  fully  argued  to  the 
jury,  and    he    did    not    undertake  to    recapitulate  all  the 
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evidence ;  bat  to  call  the  attention  of  the  jury  to  the  con- 
tention of  the  parties  and  the  principal  evidence  in  the  case 
bearing  upon  these  contentions.  This  mode  of  conducting 
the  trial  is  sustained  by  State  v.  Jones,  87  N.  C,  547,  and 
State  V.  Jones,  97  N.  C,  469.  An  omission  to  state  evi- 
dence favorable  to  a  party  is  not  assignable  as  error  unless 
pointed  out  at  the  time.     State  v.  Grady,  supra. 

The  defendant  Sumner  sets  up  two  grounds  of  defense  : 
One,  that  the  endorsement  was  made  upon  a  special  ver- 
bal agreement  between  him  and  the  plaintiff,  through  its 
cashier  Barnard,  that  he  was  not  to  be  looked  to  for  pay- 
inent  until  the  plaintiff  should  fail  to  collect  the  note  out 
of  Bostic  &  Cobb,  and  they  were  to  exercise  diligence  to 
do  this,  and  to  exhaust  all  means  of  collecting  against 
them,  which  he  alleged  they  had  not  done.  The  other  is 
that  he  is  only  the  surety  of  Bostic  &  Cobb,  and  the 
plaintiff  by  indulging  them — giving  them  time — released 
him  from  all  obligation  to  pay  the  note  by  reason  of  his 
endorsement. 

Issues  were  submitted  to  the  jury  without  objection,  pre 
senting  both  these  grounds    of  defense,  and   the  case  was 
tried  upon  this  conception. 

It  may  be  questioned  whether  the  defendant  Sumner, 
who  owed  the  plaintiff  bank  and  endorsed  the  Cobb-Bostic 
note  and  delivered  it  to  the  bank  in  payment  of  his  own 
note,  is  such  a  surety  as  could  insist  on  the  defense  of  time 
given  to  Bostic  &  Cobb — whether  he  is  not  the  real  debtor 
of  the  bank,  and  Bostic  &  Cobb  additional  and  collateral 
securitv  for  his  debt. 

This  doctrine,  as  we  understand  it,  is  put  upon  a  strict 
construction  of  the  contract  for  the  benefit  of  sureties  who 
sign  notes  for  the  benefit  of  the  principal  without  con- 
sideration or  benefit  to  them.    This  being  so,  they  are  only 

bound  by  force  of  the  contract,  and  the  same  must  be  strictly 
119—38 
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complied  with  on  the  part  of  the  payee  or  they  are  difl- 
charged.  But  none  of  these  reaeous  ftpply  to  the  defendant 
Sumner.  He  got  a  full  consideration  for  this  endorse- 
ment— his  own  note.  He  did  not  endorse  it  for  the  benefit 
of  Bostic  &  Cobb.  It  was  of  no  interest  to  them  that  he 
endorsed  it  to  the  plaintifl*. 

But,  as  the  case  was  presented  and  tried  under  tbecon- 
ception  that  he  was  such  a  surety  as  might  have  the  benefit 
of  that  defense,  we  will  give  no  opinion  upon  the  point 
above  suggested.  But  we  will  consider  the  appeal  upon 
the  rase  as  tried    and  the  defendant's  exceptions  thereto. 

The  defendant  Sumner's  grounds  of  appeal  are  all  con- 
tained in  one  exception,  covering  about  four  pages  of 
printed  matter,  cut  up  into  paragraphs,  and  is  said  to  be 
to  the  judge's  charge.  But  the  larger  portion  of  it  is  as  to 
the  manner  of  the  court  in  reciting  the  evidence  or  the 
failure  to  repeat  the  evidence.  And,  though  the  exception 
is  made  to  the  charge,  it  is  upon  such  matters  asshoald 
have  been  called  to  the  attention  of  the  court,  and  cannot 
be  presented  for  the  first  time  in  the  statement  of  the  case 
on  appeal,  under  the  authorities  we  have  cited  above. 
There  are  many  criticisms  contained  in  defendant's 
exception  to  the  manner  in  which  the  judge  submitted  the 
case  to  the  jury — such  as  these:  That  he  stated  in  his 
charge  that  the  defendant  Sumner  was  being  pressed  for 
his  debt,  and  that  he  went  to  the  bank  and  had  this  trans- 
action with  the  cashier  Barnard,  which  the  defendant  Sum- 
ner says. was  not  as  he  stated.  The  Court  had  said  "There 
is  evidence  before  the  jury  that  the  character  of  Sumner 
and  Bostic  is  good,"  and  further  down  he  said,  "  Barnaid's 
character  is  also  good,  according  to  the  evidence."  These 
statements  are  objected  to  by  the  defendant  Sumner,  and 
also  some  other  expressions  of  the  judge,  but  hardlj  so 
pointed  as  these.     We  know  how   careful  a  judge  should 


I 

J 


N.  C]  SEPTEMBER    TERM,  1896.  595 


Bank  v.  Sumnrr. 


be  in  guarding  hh  language  in  making  his  charge  to  the 
jury,  as  the  jnry  often  takes  an  unguarded  expression  fol* 
much  more  than  it  really  means.  But  here  the  issue  was 
as  to  whether  there  was  a  special  verbal  contract  between 
the  plaintiff  and  defendant  Sumner  that  the  plaintiif  was 
not  to  call  upon  him  to  pay  this  debt  until  the  plaintiff 
bad  exhausted  all  means  to  make  it  out  of  Bostic  &  Cobb. 

We  cannot  see  that  there  is  anything  prejudicial  to 
defendant  Sumner  in  the  manner  in  which  the  judge  spoke 
of  his  and  Bostic's  and  Barnard's  character.  Nor  can  we 
see  how  it  could  affect  the  jury  prejudicially  to  hirti 
whether  the  plaintiff  was  pressing  him  for  his  debt  or  not, 
or  whether  he  went  to  the  bank  first  about  the  matter,  or 
whether  Barnard  went  to  him.  None  of  them  was  as  to 
any  material  fact  or  issue  before  the  court,  but  only  to 
incidental  matters  that  the  most  of  triers  of  the  case  would 
not  have  been  likely  to  consider  of  importance. 

As  to  the  other  ground  of  exception,  that  the  plaintiff 
gave  such  indulgence  to  the  defendants,  Bostic  &  Cobb, 
as  to  release  the  defendant,  Sumner,  from  any  liability  on 
account  of  his  endorsement,  we  think  it  is  without  merit. 
The  defendant  makes  this  point  in  his  exceptions  and  also 
in  his  brief.  But  he  cites  us  to  no  authority  to  sustain  his 
contention,  and  we  know  of  none. 

The  farthest  the  evidence  goes  is  that  Bostic  asked 
the  plaintiff  to  give  him  time  to  sell  some  land,  and  thirty 
days  was  spoken  of,  and  he  thinks  the  plaintiff  said  he 
might  have  thirty  days.  But  there  was  no  contract,  no 
con  ideration  mentioned,  and  there  was  nothing  to  prevent 
the  plaintiff  from  suing  at  any  time,  and  he  did  sue  to  the 
first  court  after  the  note  was  due. 

This  case  falls  far 'short  of  the  facts  in  Forbes  v.  Shep- 
pard^  98  N.  C,  111 ;  and  Chemical  Company  v.  Pegrarriy 
112  N.  C,  614.     While  we  wish  to  enforce  this  doctrine, 


596  IN  THE   SUPREME  COURT.  [119 


Rawls  c.  Cartbr. 


as  far  as  it  is  sustained  upon  principle,  we  cannot  carry  it 
to  that  extent  that  it  would  be  dangerous  for  a  creditor  to 
allow  his  neighbor  debtor  to  ask  him  if  he  could  not  hold 
up  a  little  until  he  could  "  sell  some  land  "  or  make  other 
arrangements  to  pay,  without  having  his  property  sold. 
We  agree  with  his  Honor  that  there  is  no  evidence  to 
support  this  defense,  and  that  he  did  right  in  telling  the 
jury  so. 

Upon  a  full  examination  of  the  whole  record  and  the 
judge's  charge,  which  is  set  out  at  length,  we  are  of  the 
opinion  that  the  defendant  has  had  a  fair  trial  and  that 
the  judgment  below  should  be  affirmed. 

Affirmed. 


C.   T.    RAWLS,    Administrator   of    M.    E.    CARTER   v.   8.   E. 

CARTER,  et  al. 

Judgment — Motion    to    Set    Aside — Proceeding    to  Sdl 
Land  of  Decedent  for  Assets — Parties. 

1.  Where,  in  a  proceeding  to  sell  lands  of  a  decedent  for  assets 

there  is  an  order  of  sale  followed  by  a  sale  and  decree  of  cod- 
firmation,  the  judgment  can  only  be  set  aside  by  an  inde- 
pendent action  for  that  purpose. 

2.  In  a  proceeding  by  an  administrator  to  sell  land  of  a  decedent 

for  assets  a  creditor  has  no  right  to  become  a  party  plaintiff. 

Motion  of  Joseph  L.  Caven,  a  judgment  creditor  of 
M.  E.  Carter,  deceased,  to  be  made  a  party  plaintiff  in  a 
proceeding  for  the  sale  of  land  for  assets  and  to  set  aside 
a  judgment  previously  rendered  therein,  heard  before 
Bryan^  «/.,  at    Fall   Term,   1896,  of  Buncombk   Superior 
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Court,  on  appeal  from  an  order  of  the  Superior  Court 
Clerk.  The  facts  are  stated  in  the  opinion  of  Chief  Jus- 
tice Fairclotk. 

Messrs.  Merriinon  t&  Merrimon  for  plaintiff. 
Mr.   W.  Ji.  Whitsotiy  for  J.  L.  Caven  (appellant). 

Faircloth,  C.  J.:  The  plaintiff  administrator  c.  t.  a.  of 
M.  E.  Carter  filed  a  petition  before  the  clerk  against  the 
widow  and  heirs-at-law  of  said  Carter  to  sell  land  for 
assets  ;  sale  was  ordered,  sale  made  and  confirmed  and  deed 
made  by  order  of  the  court  to  the  purchaser.  After  this, 
the  only  appellant,  Jos.  L.  Caven,  a  judgment  creditor  of 
said  Carter,  claiming  a  lien  on  the  land  sold,  petitioned 
the  clerk  to  be  made  a  party  to  said  proceeding  and  to 
have  the  judgment  and  sale  set  aside.  The  clerk  denied 
the  petition,  and  on  appeal  the  judge  confirmed  the  order 
of  the  clerk  and  Caven  only  appealed  to  this  Court. 

It  has  been  decided  many  times  in  this  Court  that  when 
an  action  proceeds  to  final  judgment,  and  in  a  proceeding 
like  the  present,  the  judgment  can  only  be  set  aside  in  a 
direct  proceeding  for  that  purpose,  that  is,  by  an  inde- 
pendent action.  Nor  has  a  creditor  in  a  case  like  this  a 
right  to  be  made  a  party  before  judgment.  Dickey  \. 
Dickey,  118  N.  C,  956  ;  Smith  v.  Gray,  116  N.  C,  311; 
Carter  v.  Ronntree,  109  N.  C,  29  ;  Uzzle  v.  Vinson,  111 
iN .  i-/.,  l«5b. 

This  is  the  only  question   presented. 

Affirmed. 
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R.  M.  DEAVER  v.  HARVEY  JONES. 

Action    to    Recover    Land — Boundaries — Survey — Pard 

Evidence. 

1.  When  a  grant  is  located  by  contemporaneously  marked  lines, 

those  lines  govern  and  control  its  boundary  and  fix  the  loca- 
tion so  as  to  supersede  other  descriptions. 

2.  Where  there  is  conflicting  testimony  as  to  the  true  locatioo  of 

a  corner  forming  a  boundary  of  tract  of  land,  the  higbwt 
evidence  is  proof  of  the  consent  of  the  parties  to  the  deed 
that  certain  marked  linert  or  corners  should  constitute  the 
boundary,  and  the  identity  of  the  corner  is  a  question  for  the 
jury. 

3.  Where  the  identity  of  a  corner  of  a  boundary  is  in  question,  if 

the  jury  find  from  the  evidence  that  an  object,  such  as  a 
stone  or  tree,  called  for  as  a  corner,  was  actually  agreed 
upon  by  the  parties  at  the  time  of  the  execution  of  the  deed, 
though  it  may  be  reached  before  the  distance  gives  out  or 
before  intersecting  with  another  line,  which  is  also  called 
for,  such  tree  or  stone  must  be  declared  the  true  corner. 

4.  But  where  the  identity  of  %  corner  called  for  cannot  be  estab* 

lished,  course  and  distance  will  control. 

Action  to  recover  land,  tried  before  Boykin^  «/.,  and  a 
jury,  at  December  Term,  1895,  of  Buncombe  Superior 
Court.  There  was  verdict  for  tlie  plaintiff  and  defendant 
appealed  from  the  jnd4>ment  thereon. 

Mr,  J.  IL  Merrimon^  for  plain tifl*. 

Messrs.  Moore  cfc  Moore^  for  defendant  (appellant). 

Avery,  J. :  The  court  instructed  the  jury  that  when  a 
grant  is  located  by  contemporaneous  marked  lines  tho?e 
contemporaneous  marked  lines  govern  and  control  its 
boundary  and  fix  the  location  so  as  to  supersede  other 
descriptions.     We  see  no  merit  in  the  exception  to  this  as 
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a  legal  proposition.  A  deed  is  a  contract,  and  the  highest 
evidence  of  the  identity  of  the  snbject-inattei  of  it,  where 
there  is  conflicting  testimony  as  to  its  true  location,  is  proof 
of  the  consent  of  two  minds  that  certain  marked  lines  or 
corners  should  constitute  the  boundary.  Shaffer  v.  OaynoTy 
117  N.  C,  15  ;  Shultz  v.  Young,  3  Ired.,  at  pp.  385,  388  ; 
Baxter  v.  Wilson,  95  N.  C,  137,  at  pp.  143,  144;  Cooper 
V.  White,  1  Jones,  389 ;  Manufacturing  Company  v.  Hen- 
dricks, 106  N.  C,  485;  Bonaparte  v.  Carter,  Ibid.,  534. 
Whenever  it  can  he  proved  that  there  was  a  line  already 
run  bv  the  surveyor,  was  marked  and  a  corner  made,  the 
part}'  claiming  under  the  patent  or  deed  shall  hold  accord- 
ingly. Cherry  v.  Slade,  3  Murphy,  at  p.  8*^.  While  it  is 
the  lule  that  a  call  for  a  natural  object,  such  as  a  stream 
or  a  line  of  another  tract  of  land  located  by  extrinsic  testi- 
mony,  will  control  course  and  distance  so  as  to  prolong  a 
line  till  it  reaches  the  object,  {Biickner  v.  Anderson, 
supra  ;  Corn  v.  McCrary,  3  Jones,  496,)  it  is  equally  true 
that  if  the  jury  find  from  the  evidence  that  an  object,  v^uch 
as  a  stone  or  tree  called  for  as  a  corner,  was  actually 
agreed  upon  i>y  the  parties  at  the  time  of  the  execution  of 
the  deed,  though  it  may  be  reached  before  the  distance 
gives  out,  or  before  intersecting  with  another  line  which 
is  also  called  for,  such  tree  or  stone  must  be  declared  the 
true  corner.  Bonaparte  v.  Carter  and  Buclcner  v.  Ander- 
son, supra;  Murray  v.  Spencer,  88  N.  C,  357.  Where 
coniinon  reputation  has  pointed  to  an  object  for  years  as 
a  corner,  that  of  itself  is  some  evidence  to  identify  it:  and 
if  there  had  been  no  other  testimony  tending  to  locate  the 
corner,  according  to  the  contention  of  the  plaintiff,  except 
hearsay  and  common  reputation,  it  would  have  been  the 
duty  of  the  judge  to  have  left  the  jury  to  determine,  as  he 
did,  whether  the  disputed  line  should  be  prolonged  to  its 
intersection  with  the   line  which    defendant  claimed    but 
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plaiDtiff  denied  to  be  Tate's  corner,  or  whether  its  ter- 
minus was  satisfactorily  fixed  by  the  testimony  eight  poles 
further  south.  A  tree  is  a  natural  boundary  and  controls 
course  and  distance,  just  as  a  stream,  a  lake,  or  a  line  of 
another  tract  of  land  does,  either  by  prolonging  the  line 
or  stopping  it  short  of  the  full  distance  called  for.  Cherry 
V.  Sladej  supra;  Johnson  v.  House^  2  Haywood,  301: 
Paiton  V.  Alexander^  7  Jones,  603.  In  addition  to  the 
hearsay  evidence  and  that  by  reputation,  there  was  cor- 
roborative testimony  as  to  the  running  of  adjacent  tracts 
calling  for  the  corner  contended  for  by  the  plaintiff,  and 
also  of  the  correspondence  of  the  growth  of  the  corner  tree 
with  the  date  of  the  deed  under  which  the  plaintiff  claimed. 

The  location  of  Tate's  line,  as  contended  for  by  the 
defendant,  was  not  admitted  by  the  plaintiff.  On  the 
contrary,  it  was  insisted  that  the  deed  the  calls  of  which 
the  surveyor  ran  were  those  of  Benson  and  Tate,  not  a 
Tate  grant,  and  further  that  the  corner  claimed  by  the 
defendant  to  be  a  post  oak  was  in  fact  not  in  but  south 
of  the  east  and  wxst  line  of  the  Benson  and  Tate  grant. 

The  court  did  not  err  in  leaving  the  jury,  upon  the  con- 
flicting testiimony,  to  determine  which  was  the  trne  post- 
oak  corner,  and  thus  to  settle,  as  it  was  their  province  to 
do,  the  first  question  of  fact  upon  which  the  whole  testi- 
mony hinged.  The  plaintiff  introduced  grants  and  con- 
nected himself  with  them  by  mesne  conveyances,  and  also 
testimony  tending  to  show  that  his  grants  and  conveynnces 
embraced  the  land  in  controversy,  which  is  indicated  on 
the  plot  by  the  letters  and  figures  h,  g,  3,  4,5,  j,  it  h. 
The  court  committed  no  error  in  instructing  the  jury  that 
if  these  grants  and  deeds  covered  the  land  in  dispute  they 
were  prima  facie  evidence  of  title  in  the  plaintiff. 
Mohley  v.  Griffin,  104  N.  C,  112. 

But    the  <lefendant   introduced  «  gra-  t    known  as  the 
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Rogers  grant,  issued  in  1817,  which  he  contended  covered 
the  land  occupied  by  him  ;  and,  it  being  older  than  plaint- 
ifTs  grant,  the  court  properly  told  the  jury  that  if  he  made 
^ood  his  contention  the  plaintiff  could  not  recover.  The 
calls  of  that  grant  which  gave  rise  to  the  controversy  were, 
first,  that  from  the  pine,  the  admitted  beginning  corner 
indicated  by  the  index  finger  at  e,  and  running  "  north 
crossing  a  branch  to  a  post-oak  on  Tate's  line,  and  thence 
with  the  same,  &c  "  The  defendant  offered  testimony 
tending  to  fix  the  location  of  a  Benson  &  Tate  grant,  begin- 
ning at  a,  and  running  to  b,  c,  d,  and  back  to  a,  so  as  to 
include  most  of  the  locus  i?i  quo.  The  defendant  contended 
that  the  Benson  and  Tate  line  was  that  called  for  as  the 
Tate  line,  and  that  if  the  jury  found  that  the  post-oak  was 
at  h,  or  between  h  and  g,  still  the  next  call  would  extend 
that  line  to  the  nearest  point  on  the  line  a,  d,  if  they  should 
find  that  to  be  the  Tate  line.  The  court  instructed  the 
jury  that  the  line  must  be  so  located,  if  they  should  first 
find  a,  d  to  be  the  Tate  line,  and  in  this  there  was  no  error. 
Guided  by  the  instruction  given,  the  jury  must  have 
found  upon  the  evidence  that  the  Benson  and  Tate  line 
was  not  that  known  as  the  Tate  line,  and  if  not,  the  call 
would  not  control  distance  so  as  to  prolong  the  first  line 
till  its  intersection  w^'th  the  line  a,  d,  and  then  run  wMth 
it  to  d.  We  must  infer  that  they  reached  the  conclusion 
of  fact  that  the  evidence  by  reputation,  the  calls  of  adja- 
cent tracts,  and  the  marks  discovered  by  blocking,  fixed  the 
location  of  the  post  oak  at  h,  and  on  failure  to  establish  the 
boniidry  a,  d  so  as  to  intersect  it,  that  the  next  call  would 
be  run  by  course  and  distance  to  i,  and  the  whole  of  the 
land  in  dispute  would  be  left  outside  of  the  Rogers  grant 
and  inside  of  the  plaintiff's  grant  and  deed.     This  finding 
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was  decisive  of  the  whole  controversy.  Upon  a  review  of 
the  instruction  asked  and  that  given,  we  find  no  error  of 
which  the  defendant  can  justly  complain.  The  judgment 
is  affirmed. 

Affirmed. 


D.  K.  COLLINS  V.  A.  C.  PATTERSON. 
Petition  for  Cartway — Highways — Public  Road^f. 

1.  A  public  road  is  one  that  is  dedicated  to  the  public  and  worked 

by  an  overseer  appointed  according  to  law. 

2.  A  neighborhood  road  not  dedicated  to  the  public,  but  used  by 

the  public  under  permission  or  license  of  the  owner  of  the 
land,  is  not  a  public  road  within  the  meaning  of  Section d096 
of  2'Ae  Code^  which  provides  that  the  owner  of  land  in  culti- 
vation to  which  there  is  no  road  may  maintain  a  petition  for 
a  cartway  over  the  land  of  any  other  person  connecting  peti 
tioner*s  land  with  a  public  road. 

Petition  for  cartway,  tried  on  af)peal  from  an  orJer  of 
the  Board  of  Supervisors  of  Charlestown  Township,  in 
Swain  County,  before  Timherlake^  e/.,  and  a  jury,  at  Fall 
Term,  1895,  of  Swain  Superior  Court.  There  was  a  ver- 
dict for  the  jilaintiff,  and  defendant  appealed  from  the 
judgment  thereon.  The  facts  appear  in  the  opinion  of 
Associate  Justice  Furcheb. 

Mesurn,  F,  C,  Finher  and  W.  L,  Watson^  for  defendant 
(appellant). 

No  counsel  contra. 
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FuRCHEs,  J.  :  This  is  a  petition  for  a  cartway  over  the 
land  of  the  defendant. 

To  entitle  the  plaintiff  to  the  relief  demanded,  he  must 
allege  and  show  (if  denied)  that  he  is  the  owner  of  and 
resides  upon,  or  has  in  cnltivation,  the  land  to  which  there 
is  leading  no  public  road,  and  that  it  is  reasonable  and  just 
that  he  should  have  the  road  prayed  for.  Code^  Sec.  2056. 
In  this  case  the  plaintiff  makes  all  these  necessary  allega- 
tions, but  they  are  denied  by  the  defendant.  This  raised 
the  issues  and,  among  them,  one  as  to  whether  the  cartway 
prayed  for  by  the  petitioner  leads  from  his  land  to  a  pub- 
lic road.  This  was  a  material  issue  that  should  have  been 
submitted  to  the  jury  upon  the  evid*ence  and  i)roper 
instructions  from  the  court,  and  in  this  is  involved  the 
question  as  to  what  is  a  public  road. 

A  public  road  is  a  road  dedicated  to  the  public  use  and 
kept  up  by  the  public;  that  is,  worked  by  an  overseer 
appointed  according  to  law,  with  hands  assigned  to  him 
for  that  purpose.  A  road  may  be  traveled  by  the  public 
for  fifty  years  by  the  permission  of  the  owner  of  the  land 
without  becoming  a  public  road.  Boyden  v.  Achenbacky 
79  N.  C,  539,  cited  with  approval  in  State  v.  Fisher,  117 
N.  C,  73»3,  and  many  other  cases. 

Then,  if  this  road,  with  which  the  plaintiff  asked  to  have 
his  road  intersect,  was  not  a  public  road,  that  is,  had  not 
been  dedicated  to  the  public  use  and  kept  up  by  the  public 
as  above  indicated,  it  was  not  such  ^public  road  as  entitled 
the  plaintiff  to  a  cartway  as  demanded.  Code^  Sec.  2056  ; 
Warlick  v.  Lowman^  103  N.  C,  122. 

It  seems  the  plaintiff*  made  no  effort  on  the  trial  to  show 
that  this  road,  with  which  he  wished  to  intersect  his  cart- 
way, was  a  public  road.  But  it  seems  that  it  was  conceded 
to  be  only  a  public  neighborhood  road  over  which  the 
plaintiff  and  others  traveled  by  permission  of   the  defend- 
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ant,  and  if  this  was  so  it  should  have  ended  the  case.  Code, 
Sec.  2056  ;  Lee  v.  Johnson^  9  Ired.,  15.  If  it  was  not  con- 
ceded, then  it  should  have  been  submitted  to  theiurv  and 
found  by  them. 

Therefore,  in  either  view,  there  was  error  and  a  new  trial 
is  awarded. 

Finding  the  error  above  pointed  out,  wo  have  not  con- 
sidered the  other  points  made  in  the  case. 

New  Trial. 


F.  M.  Mcdonald  v.  j.  f.  teague. 

Injunction — Sales  for  Taxes — Tax  Collector. 

Plaintiff  sought  to  have  the  defendant  tax  collector  enjoined  from 
selling?  his  property  for  the  non-payment  of  taxes  for  the 
years  1895  and  1896,  upon  the  ground  that  the  defendant  bad 
no  authority  to  collect  the  taxes  for  1896  because  the  com- 
uiissioners  had,  in  violation  of  law,  turned  over  to  him  the 
tax  list  for  1896  for  collection  without  his  having  settled  the 
taxes  of  1895  and  produced  a  receipt  tlieref or  ;  Held,  thatthe 
injunction  was  properly  refused,  the  taxes  not  being  illegal 
or  the  assessment  illegal  or  invalid. 

Action  by  the  plaintiff,  to  restrain  the  defendant,  as  tax 
liolleetor  of  Swain  County,  from  selling  eortain  personal 
proj)erty  of  plaintiff  for  non-payment  of  taxes,  heard  before 
Bryan^  J.^  at  Chamhers^ui  Bryson  City,  on  21fet  Novem- 
ber, 1S9().  The  grounds  of  the  application  are  stated  in 
the  opinion  of  Associate  Justice  Montgomery.  The  injunc- 
tion was  refused  and  plaintiff  appealed. 
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Messrs.  F.  C.  Fisher  and  W.  Z.  Watson^  for  plaintiff 
(appellant). 

No  counsel  contra, 

Moi^TGOMEBY,  J. :  The  plaintiff*  Bccks  by  injunction  to 
prevent  the  tax  collector  of  Swain  county  from  selling 
certain  personal  property  which  he  has  levied  upon  for 
the  taxes  due  by  the  plaintiff  for  the  years  1895  and  1896. 
The  plaintiff  admits  that  the  taxes  for  1896  are  due,  and 
in  his  complaint,  which  is  confused  and  obscure,  he  does 
not  allege  that  he  has  paid  the  taxes  due  for  1895,  except 
by  inuendoy  which,  when  examined  closely,  means  noth- 
ing. There  is  no  allegation  that  the  taxes  were  assessed 
and  levied  for  an  illegal  or  unauthorized  purpose,  or  that 
the  taxes  were  illegal  or  invalid,  or  that  the  assessiLcnt 
itself  was  illegal.  The  plaintiff"  alleges  that  the  defendant 
is  not  the  lawful  tax  collector  for  the  year  1896,  and  that 
he  has  no  right  to  collect  the   taxes  for  that  year,  because 

the  county   commissioners    have  allowed   him  to   receive 

» 

from  them  the  tax  list  for  1896  for  collection  without  his 
having  settled  the  taxes  for  1895,  and  produced  a  receipt 
therefor,  which  he  says  the  commissioners  had  no  jurisdic- 
tion, right  or  power  to  do.  The  motions  for  a  restraining 
order  and  injunction  were  refused  by  Judge  Btnjan  upon 
the  hearing  and  the  plaintiff  appealed. 

There  was  no  error  in  the  ruling  of  his  Honor.  By  Sec- 
tion 76,  Chapter  119  of  the  Acts  of  1895,  injunctions  are 
prohibited  for  the  purposes  of  restraining  the  collection  of 
any  tax,  or  restraining  the  sale  of  any  property  for  the 
non-payment  of  any  tax,  except  such  tax  as  has  been  lev- 
ied or  assessed  for  an  illegal  or  unauthorized  purpose,  or 
except  the  tax  be  illegal  or  invalid,  or  the  assessment  be 
illegal  and  invalid.  The  plaintiff  can  raise  no  objection 
to  the  collection  of  the  taxes  due  by  him  for  1896.     The 
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coinraissioners  have  the  right  ftnd  power,  and  thej  are 
required  by  law,  to  refuse  to  deliver  the  tax  list  for  any 
year  to  a  former  tax  collector  until  he  has  paid  in  the 
taxes  for  the  preceding  year  and  produced  a  receipt  there- 
for ;  and  they  ought  to  conform  to  this  requirement  of  the 
law.  But  if  thev  do  not  it  is  a  matter  with  which  the  tax- 
payer  has  no  right  to  interfere  in  an  action  of  the  nature 
of  this. 

No  Error. 


JANET  R.  SHELDON  v.  CITY  OF  ASHEVILLE. 

Action  for  Damages — Municipal  Corporations — Negli- 
gence^^Trial — Instructions — Claim  Against  a  Munici- 
pality^ Demand — Code,  Section  757. 

1.  Wh^re,  in  an  action  for  damages,  the  gn'avamen  of  plaintilTi 

complaint  was  that  a  plank  ''  seemed  '^  safe  when  in  fact  it 
was  in  such  bad  condition  that  it  would  not  sustain  her 
weight  but  gave  way  so  as  to  cause  her  to  fall  and  receive 
injuries,  her  testimony  to  that  effect  was  not  contradicted 
by  the  testimony  of  defendant's  witness  that  the  sidewalk 
was  'Mn  pretty  fair  condition/'  that  he  **did  not  see  aoy 
defective  stringers  or  planks  there  '-  and  that  **  the  stringers 
were  good  and  the  planks  seemed  good.'^ 

2.  Where,  in  the  trial  of  an  action  for  damages  alleged  to  have 

been  caused  by  the  negligence  of  the  defendant,  contribatory 
negligence  is  set  up  as  a  defense,  and  there  is  but  one  infer- 
ence deducible  from  the  testimony,  it  is  the  exclusive  duty 
of  the  Court  to  determine  whether  an  injury  has  been  caused 
by  the  negligence  of  one  or  the  concurrent  negligence  of  both 
parties ;  and  it  is  only  where  more  than  one  inference  can  be 
drawn  from  the  testimony  by  reasonable  minds  that  the  jcuy 
are  at  liberty  to  apply,  as  a  test  of  the  conduct  of  the  injured 
party,  the  **  rule  of  the  prudent  man." 


J 
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3.  Where,  in  the  trial  of  an  action  against  a  eity  for  damages  for 

an  injury  alleged  to  have  been  received  by  plaintiff  by  rea- 
son of  the  defective  condition  of  a  sidewalk,  there  was  no 
material  conflict  in  the  evidence  as  to  the  condition  of  the 
sidewalk,  it  was  proper  to  instruct  the  jury  that,  if  they 
believed  the  sidewalk  was  in  the  condition  testified  to  by 
the  witnesses  and  was  allowed  to  remain  so  for  any  consid- 
erable time  so  as  to  raise  a  presumption  of  notice  on  the  part 
of  the  city,  or  that  the  authorities  actually  had  notice  of  its 
condition,  then  the  jury  should  find  the  issue  as  to  defend- 
ant's negligence  in  the  affirmative. 

4.  The  requirement  of  The  Code^  Section  757,  that  no  action  shall 

be  maintained  against  any  city,  town  or  county  on  any  debt 
or  demand  unless  the  claimant  shall  have  made  a  demand 
on  the  proper  authorities,  applies  only  to  actions  ex  con- 
tractu. 

Civil  action  for  damages,  tried  at  March  Term,  1895,  of 
Buncombe  Superior  Court,  before  Graham^  e/.,  and  a  jury. 
There  was  a  verdict  for  the  plaintiff  and  judgment  thereon 
for  $1,100  and  the  plaintiff  appealed,  the  principal  error 
assigned  being  that  discussed  in  the  opinion  of  Associate 
Justice  Avery. 

Messrs,  Moore  t6  Moore^  for  plaintiff. 
Messrs.  Davidson  &  Jones  and  J,  C.  Martin^  for  defend- 
ant (appellant). 

Avery,  J. :  The  plaintiff  testified  that  she  had  already 
passed  over  a  portion  of  the  plank  sidewalk  that  was 
obviously  bad,  and  over  a  portion  of  thestreet  where  it  was 
entirely  gone,  when  at  a  point  directly  in  front  of 
West's  front  door,  where  the  sidewalk,  "  as  far  as  she 
could  see,"  was  good,  a  strip  gave  way  and  let  her  foot 
between  the  boards,  so  as  to  throw  her  down.  In  this  fall 
she  received  the  injury  complained  of.  The  Court  charged 
the  jury  that  if  the  sidewalk  was  in  the  condition  testified 
to  by   the  witnesses,  and  was  allowed  to  remain  so  for  any 
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considerable  length  of  time,  which  would  raise  a  presump- 
tion of  notice  on  the  part  of  the  city,  or  if  the 
authorities  had  actual  notice  of  its  state,  the  first  issue 
(involving  the  question  whether  the  injury  was  caused  by 
the  defendant's  negligence)  should  be  answered  in  the 
affirmative.  This  instruction  was  excepted  to  as  a  misdi- 
rection. The  plaintiff  had  also  testified  that  the  plauk 
which  gave  way  and  caused  her  fall  was  in  the  proper 
place  and  apparently  nailed  down.  The  defendant  con- 
tended that  the  testimony  of  one  Henderson,  a  witness  for 
the  city,  was  in  conflict  with  that  of  the  plaintiff  as  to  the 
condition  of  the  sidewalk  in  front  of  West's  house,  and  that 
the  jury  was  therefore  misdirected,  in  that  it  was  their  prov- 
ince to  pass  upon  the  conflicting  evidence  under  proper 
instruction.  It  is  conceded  to  be  the  general  rule  that  the 
judge  is  not  at  liberty  to  single  out  a  particular  witness  and 
predicate  his  charge  to  the  jury  upon  the  theory  that  the 
testimony  of  that  witness  is  to  be  taken  as  true  when  it 
is  in  conflict  with  that  of  another  witness.  Did  the  witness 
Henderson  contradict  the  plaintift'  as  to  that  particular 
question  ?  After  stating  that  in  some  places  not  far  from 
West's  gate  the  .plank  side-walk  was  entirely  gone,  and  in 
other  places  its  condition  was  bad,  Henderson  testified,  in 
response  to  one  question,  that  the  sidewalk  "  right  in 
fiont  of  Mr.  West's  house  "  was  "in  pretty  fair  condition," 
and  in  answer  to  other  questions,  that  he  "  did  not  see  any 
defective  stringer  or  planks  there^''  and  that  the  stringers 
were  good  and  the  planks  "  seemed  goody  The  gravamen 
of  the  plaintiff*'s  complaint  was  that  the  plank  "  seemed'' 
safe,  when  in  fact  it  was  in  such  bad  condition  that  it 
would  not  sustain  her  weight.  The  defendant  seems,  from 
the  questions  asked,  to  have  embarked  upon  the  examina- 
tion of  this  witness,  and  to  have  conducted  the  defense  in 
other  respects,  upon   a  theory    widely    different  from  that 
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adopted  in  the  argument  here,  though  the  exceptions  raise 
the  question  discussed.  Henderson  testified  that  much  of 
the  sidewalk  over  which  the  plaintiff  passed  on  the  occa- 
sion when  she  sustained  the  injury  complained  of  win  in 
obviously  unsafe  condition,  but  when  his  attention  was 
directed  to  the  precise  locality  where  she  fell  he  admitted 
that  the  planks  "seemed  good"  at  that  point.  The  statement 
that  it  was  the  best  part  of  the  plank  sidewalk,  some  of  which 
had  been  worn  out  and  removed  and  other  portions  of 
which  were  obviously  unsafe,  was  not  a  contradiction  of 
the  plaintiflPs  statement,  which  tended  to  show  that,  while 
apparently  in  good  condition,  the  plank  was  left  unfast- 
ened, and  was  therefore  in  fact  unsafe  by  reason  of  the  neg- 
lect of  the  defendant's  servants  to  secure  it  by  nails  driven 
into  the  end  of  it. 

If  there  was  anything  in  the  testimony  of  either  of  the 
witnesses,  from  which  the  jury  could  have  inferred  that 
there  was  contributory  negligence  on  the  part  of  the 
plaintiff,  the  question  was  properly  left  to  the  jury  under 
the  rule  of  "  the  prudent  man."  She  had  a  right  to  assume 
that  the  municipal  authorities  had  done  their  duty,  and  it 
was  not  obvious  in  any  aspect  presented  by  the  testimony 
of  either  witness  that  she  could  not  safely  proceed  on  that 
assumption  in  relying  upon  the  soundness  of  the  portion  of 
the  sidewalk  that  seemed  secure.  Willis  v.  Newbern^  118 
N.  C,  132  ;  Nathan  v.  Railway,  118  N.  C,  1066 ;  Thorny' 
son  V.  City  of  Winston,  118  N.  C,  662 ;  Russell  v.  Mon- 
roe, 116  N.  C,  720;  Tankard  v.  Railroad,  117  N.  C, 
558.  She  was  not  contradicted  as  to  the  statement  that, 
though  it  appeared  to  one  passing  to  be  secure,  the  plank 
was  not  in  fact  fastened  to  the  stringer.  That  statement 
went  to  the  jury  uncontradicted.  Where,  as  in  this  case, 
but  a  single  inference  is  deduciblefrom  the  testimony,  "  it 

is  the  exclusive  duty  of  the  court  to  determine  whether  an 
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injury  has  been  caused  bj  the  negligence  of  one  or  the 
concurrent  negligence  of  both  of  the  parties.  Hussell  v. 
Railroad.  118  N.  C,  1098;  HinsKaw  v.  Railroad^  118 
N.  C,  104:7  ;  Styles  v.  Railroad,  118  N.  C,  1084;  EUer- 
he  V.  Railroad.  118  N.  C,  1024  ;  Lloyd  v.  Railroad^  118 
N.  C,  1010.  It  will  appear  from  authorities  cited  above 
that  it  is  only  where  more  than  one  inference  may  be 
drawn  from  the  testimony  by  reasonable  minds  that  the 
jury  are  at  liberty  to  apply  as  a  test  the  question  whether 
the  injured  party  exercised  such  care  as  a  prudent  man 
placed  in  the  same  situation  would  have  exercised.  If, 
then,  there  was  no  material  conflict  in  the  testimony  of 
the  two  witnesses  as  to  the  condition  of  the  sidewalk  at 
the  place  where  the  injury  was  sustained,  it  was  not  error 
for  the  court  to  tell  the  jury  what  legal  conclnsions  wonld 
necessarily  follow  if  they  believed  what  the  witnesses  had 
said. 

The  question  whether  the  provisions  of  section  757  of 
The  Code  apply  to  actions  arising  ex  delicto  was  settled 
upon  a  full  discussion  of  the  authorities  by  the  well-con- 
sidered opinion  of  Justice  Furohes  in  Shields  v. 
Durham^  118  N.  C,  450,  where  it  was  held  to  apply  only 
to  actions  arising  out  of  contract.  The  other  questions 
raised  by  the  exceptions  were  either  not  strenuously 
insisted  upon  or  have  not  sufficient  merit  to  make  it  incam* 
bent  on  the  Court  to  discuss  them.  There  was  no  error  of 
which  the  defendant  could  justly  complain. 

Affirmed 
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ASHEVILLE    WOODWORKING  COMPANY  v.  C.  H.  SOUTH- 
WICK, et  al. 

Appeal — Service  of  Case  on  Appeal —  Waiver  of  Objections 
to  Improper  Mode  of  Service — Entry  on  Docket  of 
Extension  of  Time  to  Serve  Case  on  Appeal — Consent  of 
Parties — Truth  of  Record — Lease  of  Real  Estate  for 
Eive  Years  Subject  to  Mechanic's  Lien — Fixtureh. 

1.  The  improper  eervice  of  a  case  on  appeal  is  cured  by  the  appel- 

lee^s  acceptance  of  the  case  and  filing  exceptions  thereto, 
without  objecting  to  the  mode  of  service. 

2.  The  rule  that  a  party  is  bound  by  orders  made  in  a  pending 

cause,  during  the  session  of  court,  whether  actually  present 
or  not,  applies  only  to  such  orders  as  the  court  has  a  right 
to  make  in  the  course  or  progress  of  the  case  without  the 
consent  of  the  parties,  but  not  to  such  as  it  has  no  right  to 
make  or  enter  upon  the  docket  eicept  by  the  consent  of  both 
parties,  such  as  an  entry  of  additional  time  to  make  and 
serve  case  on  appeal. 

3.  Where  an  entry  upon  the  minute  docket  of  the  superior  court 

at  the  close  of  a  trial,  as  shown  by  the  transcript  of  the 
record  on  appeal,  shows  an  order  as  follows  :  "  Thirty  days 
to  defendant  to  serve  case  on  appeal, ^^  this  Court  will  pre- 
sume that  such  order  was  made  by  consent  of  the  parties. 

4.  The  court  below  having  control  of  its  record  to  pass  upon  and 

make  it  speak  the  truth,  this  Court  will  not  review  the 
refusal  by  the  lower  court  of  an  application  for  the  correction 
of  its  record  as  to  the  circumstances  under  which  an  entry 
was  made  thereon. 
5.t A  lease  of  real  estate  for  five  years  is  such  an  estate  or  interest 
as  may  be  subjected  to  a  mechanic's  lien. 

6.  Fixtures  put  up  by  the  lessee  of  land  are  not  a  part  of  the 
realty  and  do  not  pass  with  the  land  so  as  to  survive  to  the 
owner  in  fee  on  the  termination  of  the  lease. 

Civil  action,  tried   before  Hokcy   e/.,   and    a  jury,     at 
April,  1896,  Special  Term  of  Buncombe  Superior   Court. 
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The  nature  and  purposes  of  the  action  and  the  matters 
involved  in  the  appeal  appear  in  the  opinion  of  Associate 
Justice  FuRCHES.  There  was  a  verdict  for  the  plaintiiF,  and 
the  defendant  McLoud  alone  appealed  from  the  judgment 
thereon. 

Messrs   Merrimon  cfe  Merrimon^  for  plaintiff. 

Mr,  F.  A,  Sondley^  for  defendant  McLoud  (appellant). 

FuKCHES  J. :  This  is  an  action  tor  the  recovery  of 
monev  and  to  declare  a  mechanic's  lien,  and  the  first 
thint^  we  meet  with  is  a  motion  by  plaintiff  to  dismiss 
defendant's  appeal  upon  two  grounds: 

First,  That  plain tiflTs  case  on  appeal  was  not  served 
according  to  law  ;  and 

Second,  That  it  was  not  served  within  ten  days,  the 
time  required  by  law,  and  that  the  entry  upon  the  docket 
allowing  defendants  thirty  days  to  make  their  case  on 
appeal  was  made  without  their  knowledge  or  consent; 
that  the  judge  had  no  right  to  make  such  an  order  and 
the  same  is  void. 

While  we  agree  with  plaintiff  upon  both  propositions  of 
law,  we  must  refuse  the  motion  to  dismiss. 

The  first  ground  is  cured  by  plaintiff  accepting  de- 
fendant's case  on  appeal,  and  filing  exceptions  thereto 
without  objecting  to  the  manner  in  which  it  was  served. 

It  was  contended  by  defendants  that  whether  plaintiff 
or  its  attorney  were  actually  present  in  court  and  assented 
to  the  order  extending  the  time  to  make  up  the  case  on 
appeal  or  not,  it  was  made  in  open  court,  while  the 
court  was  in  session  and  the  law  presumed  the  presence  of 
plaintiff,  and  plaintiff  is  bound  by  the  order. 

We  do  not  think  so.  This  rule  only  applies  to  such 
orders  as  the  court  has  the  right  to  make  in  the  course  or 
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progress  of  the  case,  without  the  consent  of  the  parties, 
but  not  to  such  an  order  as  this,  that  it  had  no  right  to 
makej  and  no  right  to  have  entered  upon  the  record,  except 
by  the  consent  of  both  parties.  The  proper  entry  would 
be  '*  by  consent  of  both  parties  (or  all  the  parties),  appel- 
lant has  thirty  days  to  make  and  serve  case  on  appeal,  and 
appellee  has  thirty  days  to  lile  exceptions."  This  is  often 
abbreviated  by  simply  entering,  *'  Plaintiff  has  thirty 
days  to  serve  case  on  appeal  and  defendant  thirty  to 
reply."  This  the  Court  construes  to  be  an  order  made  by 
consent  of  the  parties,  as  it  could  be  made  in  no  other  way. 
And  if  it  has  been  put  on  record  through  mistake,  and  in 
fact  does  not  speak  the  truth,  the  court  having  control  of 
the  record  when  it  was  made  is  the  ])roper  court  to  pass 
upon  and  to  correct  its  own  records,  ''  so  they  shall  speak 
the  truth."  This  application,  as  we  understand  from  the 
record  and  from  this  motion  and  accompanying  affidavits, 
has  been  made  and  refused.  This  action  of  the  judge 
must  stand,  as  we  cannot  review  him  upon  this  motion, 
nor  have  we  any  right  to  dispute  the  correctness  of  the 
record  of  the  court  below,  nor  have  we  the  power  to 
correct  the  same  if  it  does  not  in  fact  speak  the  truth. 

We  find  two  entries  on  the  record  as  to  the  extension  of 
time  to  make  and  tender  case  on  appeal.  The  first  seems 
to  be  in  the  record  proper,  and  is  as  follows :  "  Thirty 
days  to  defendant  to  serve  case  on  appeal."  The  other  is 
found  in  the  judge's  statement  of  case  on  appeal,  «nd  is 
as  follows:  "Defendants  Southwick  &  McLeod  appealed 
to  the  Supreme  Court."  *'  Notice  of  appeal  given  in  open 
court.  Appeal  bond  fixed  at  $25.  Said  defendants, 
Southwick  &  McLeod,  then  in  open  court,  in  the  presence 
of  plaintifl^,  asked  the  court  to  be  allowed  thirty  days'after 
court  in  which  to  serve  case  on  appeal.       To  this  plaintiff 
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offered  no  objection,  and  the  court  consequently,  then  and 
there  made  the  following  order,  to-wit :  Thirtj'  days  to 
defendants  to  eerve  case  on  appeal." 

This  finding  of  the  judge  goes  very  much  to  sustain  the 
piesumption    that   plaintiff  was   present   when   the  entry 
was  made,  and  assented   to  the  same.     The  judge,  at  the 
close  of  the  case,  says :  "  The  court  has  no  recollection  as 
to  whether  the  defendants'  counsel   were   present  or  not 
when    the   time  was   given  to  tender  the  case.''      Bv  this 
we  understand  the  judge   to  say  that  at  this  time  (which 
was  some  considerable  time  after  the  adjournment  of  the 
court)   he    had    no    personal    recollection    as    to    whether 
plaintiff's  attorneys  were  present  or  not.     It  can  mean  no 
more  than  this,  as  he  allowed  liis  statenient  as  to  how  the 
order  was  made  to  reniain  in  and  a  part  of  his  statenient 
of  the  case  on  appeal.     The  motion   to  dismiss  is  denied; 
and    this    brings    us    to   a  consideration    of    the    matters 
involved  in  the  appeal.      The   plaintiff  took  a  non  suit  as 
to  the  Chidisters  before  commencing  the  trial. 

The  defendant  Southwick  is  the  lessee  of  defendant 
Chidister  of  a  hotel  property  in  tlie  city  of  Asheville 
for  a  term  of  five  years,  and  the  defendant  McLeod  is  the 
assignee  of  Southwick  of  this  term.  The  plaintiff  is  a 
manufacturing  and  fiirnishinij  establishment  in  the  city  of 
Asheville.  The  defendant  Southwick,  before  his  assign- 
ment to  McLeod,  ordered  and  purchased  of  the  plaintiff  a 
bill  amounting  to  $1,176.47.  A  part  of  this  hill  is  a 
"counter  and  bar  fixtures."  The  counter  is  charged  at 
the  price  of  $128,  and  the  bar  fixtures  (that  is,  back  bar, 
safe  and  refrigerator)  are  charged  at  the  price  of  $450. 

The  bill  is  admitted  to  be  correct,  and  that  the  defend- 
ant Southwick  owes  the  plaintiff  the  amount  claimed, 
$1,176.47.  It  is  admitted  that  all  the  articles  named  in 
plaintiffs  bill  were   used  in  repairing   and   improving  the 
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hotel  property,  except  tlie  arh'cles  above  named.  And  it 
is  admitted  by  defendant  that  plaintiff  is  entitled  to  a 
mechanic's  lien  for  all  its  bill,  except  the  articles  men- 
tioned above,  (counter  and  bar  fixtures),  if  defendants' 
leasehold  term  of  five  years  is  the  subject  of  such  lien. 
And  it  was  also  admitted  that,  if  said  term  is  subject  to  a 
mechanic's  lien  for  a  part  or  for  the  whole  of  plaintifl^'s 
debt,  this  lien  is  prior  to  all  other  liens. 

These  admissions  bring  us  to  the  consideration  of  two 
questions.  First,  is  a  leasehold  estate  for  the  term  of  five 
years  on  real  estate  the  subject  of  a  mechanic's  lien  ? 
And,  secondly,  is  the  counter,  and  what  are  called  bar- 
fixtures,  a  part  of  the  realty  which  will  belong  to  the  les- 
sors at  the  expiration  of  the  lease,  or  are  they  personal 
property  and  such  as  will  not  belong  to  the  landlord  at 
the  termination  of  the  lease?  The  whole  case  hinges 
upon  these  two  questions,  and  a  consideration  of  both  may 
become  necessary  to  a  correct  determination  of  the  matter. 

We  will  first  consider  whether  this  estate  in  the  defend- 
ant Sonthwick  as  a  lessee  for  five  years  is  such  an  estate 
or  interest  as  may  be  the  subject  of,  or  in  other  words  may 
be  subjected  to,  a  mechanic's  lien.  If  it  is  not,  this  ends  tlie 
matter,  and  it  is  not  necessary  to  consider  the  other  ques- 
tion. 

We  can  see  no  reason  why  it  should  not  be  liable  to  the 
attachment  upon  it  of  a  mechanic's  lien.  It  can  be 
levied  upon  and  sold  under  execution.  The  mechanic's 
lien  16  executionary  in  its  nature,  operation  and  efi'ect,  and 
like  other  attaching  liens  it  gives  cause  of  action.  It  only 
^ives  an  additional  means  of  securing  the  debt.  If  there 
is  no  debt,  there  can  be  no  lien.  Clark  v.  Edwards^  at 
this  Term.  Besides  the  reason  of  the  thing,  which  seems 
to  ns  to  be  sufliicientj  that  such  an  estate  or  interest  as  this 
is  subject  to  the  attachment  of  a  mechanic's   lien,  it  is  so 
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held    in  Phillip's  on   Mechanic's  Lien,  Sees.  89  and  1791. 
And  we  so  hold. 

What  are  fixtures  and  what  are  not  has  become  to  be  a 
very  important  question.  It  is  presented  in  so  many  ways 
and  under  so  many  different  circumstances  that  it  is  not 
always  easy  to  determine  what  are  and  what  are  not  such 
fixtures  as  become  a  part  of  the  realty  and  pass  as  a  part 
thereof  under  a  conveyance  or  a  transmission  of  the  real 
estate. 

This  doctrine  is  very  fully  discussed  in  the  recentcaseof 
Overman  v.  Saaser^  107  N.  C,  432,  where  the  subjects  are 
classified  and  distinguished  and  the  rules  applied  to  the 
different  classes.  In  the  discussion  in  Overman  w  Sa^ser^ 
the  leading  case  of  Moore  v.  Valentine  is  cited,  where 
Pearson,  0.  J.,  tersely  draws  the  distinction  between  fix- 
tures attached  to  realty  by  the  lessee  (say  for  five  years) 
and  by  an  owner  of  the  fee;  that  fixtures  put  up  by  the 
owner  in  fee  become  a  part  of  the  realty  and  pass  with 
the  land,  while  fixtures  put  up  by  a  lessee  do  not  becomea 
part  of  the  realty  and  do  not  pass  with  the  land. 

These  authorities  would  seem  to  determine  the  (|uestion 
as  to  whether  this  "counter  and  bar  fixtures"  are  apart 
of  the  real  estate  of  the  Chidisters  and  will  survive  to 
them  at  the  termination  of  the  lease.  This  is  the  ques- 
tion in  the  case.  And  it  seems  to  us  so  clear  that  they 
will  not  that  it  is  hardly  necessary  to  pursue  the  inqnirj 
further. 

Hut,  to  put  this  matter  beyond  question,  it  is  expressly 
agreed  in  the  7th  article  of  the  contract  between  the 
("liidisters  and  the  defendant  Southwick  that  thev  shall 
not  be  considered  fixtures,  which  is  as  follows  :  *'  That  if 
the  said  party  of  the  second  part,  his  executors,  adminis- 
trators or  assigns,  put  any  bar,  bar  fixtures  or  billiard 
tables  on  said  hotel  premises,  they  shall   always  be  consid- 
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ered  his  or  their  property,  and  shall  not  be  treated  as  fur- 
niture or  fixtures  when  the  premises  are  surrendered." 
This  to  our  minds  puts  the  question  beyond  controversy 
that  they  are  not  such  fixtures  as  become  a  part  of  the 
realty  and  would  survive  at  the  termination  of  the  lease 
to  the  lessors. 

Nothing  is  the  subject  of  a  mechanic's  lien  that  does  not 
become  a  part  of  the  real  estate.  2  Jones  on  Liens,  Sec- 
tions 1,335  and  1,384. 

We  therefore  hold  that  what  is  called  "counter  and  bar 
fixtures  "  are  not  the  subject  of  a  mechanic's  lien,  and  under 
all  the  evidence  in  the  case  it  was  the  duty  of  the  judge  to 
have  tijiven  defendant's  prayer  for  this  instruction.  Under 
this  instruction,  the  jury  would  have  found  that  plaintiflF's 
claim  for  these  articles,  amounting  to  $578,  was  not  such  a 
claim  as  entitled  it  to  a  mechanic's  lien,  and  the  judgment 
of  the  court  should  have  been  in  accordance  with  such 
finding;  but,  as  the  case  comes  to  us  upon  error  on  the 
part  of  the  court,  all  we  can  do  is  to  award  a  new  trial. 

New  Trial. 


MAGGIE  Mccracken,  by  her  next  friend,  v.  H.  A.  SMATHERS- 

Action    for    Damages — Malpractice....  Negligence — Con- 
tributory  Negligence —  Trial — fnsUntctions. 

1.  Where  no  requests  for  instruction  are  made  by  counsel  as  to  the 

application  of  the  law  to  the  testimony  bearing  upon  an 
issue  involving  negligence  or  contributory  negligence,  it  is 
not  only  the  province  but  the  duty  of  the  trial  judge  to 
^ive  the  general  definition  of  ordinary  care. 

2.  The  test  of  what  constitutes  ordinary  care  being  what  is  com- 

monly called,  "the  rule  of  the  prudent  man,"  a  trial  judge 
will  be  deemed  to  have  declared  and  explained  the  law  in  the 
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trial  of  a  case  involving  the  issue  of  contributory  negligence, 
when  he  has  submitted  that  rule  to  the  jury  for  their 
guidance. 

8.  In  an  action  against  a  dentist  for  malpractice,  whereby  plaintiff 
was  injured,  the  defendant  set  up  as  a  defense  the  contribu- 
tory negligence  of  the  plaintiff.  On  the  trial  the  plaintiff 
made  no  request  for  special  instruction  as  to  what  constituted 
contributory  negligence  ;  Held^  that  an  instruction  that,  if 
plaintiff  was  guilty  of  contributory  negligence  which  wm 
the  proximate  cause  of  her  injury,  she  could  not  recover, 
was  erroneous  without  an  accompanying  explanation  as  to 
what  constituted  contributory  negligence. 

Civil  action,  for  damages  for  inalpraetice  in  dentiBtry, 
tried  before  Bnjan^  «/.,  and  a  jury,  at  Fall  Term,  18H6,  of 
Haywood  Superior  Court.  The  essential  facts  and  the 
principal  assignment  of  error  by  tbe  plaintifl*,  who 
appealed  from  the  judgment  rendered  on  verdict  for 
the  defendant,  are  stated  in  the  opinion  of  Associate 
Justice  AvKRY. 

Messrs.  Smathers  cfe  Crawford^  for  plaintiff  (appellant i. 
Messrs.  Ferguson  &  Ferguson^  for  defendant. 

Avery,  J.:  The  plaintiff*  brought  the  action  against  the 
defendant,  who  is  a  dentist,  for  malpractice  in  the  treat- 
ment of  a  tooth.  The  defendant  set  up  contributory  negli- 
gence as  a  defense.  The  court  inptructed  the  jury  that,  if 
they  should  find  from  the  evidence  the  plaintiff  was  guilty 
of  contributory  negligence,  and  such  negligence  \va*  the 
proximate  cause  of  her  injury,  she  could  not  recover.  The 
plaintiff^  assigned  as  error  that  the  court  improperly 
instructed  the  jury  upon  the  question  of  contrihntory 
negligence. 

It  is  not  the  duty  of  the  judge,  of  his  own  motion  or 
without  special  request,  to  instruct  the  jury  upon  every 
possible  aspect  of   the  evidence  or  as  to  every  conceivaWe 
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deduction  of  fact  which  may  be  drawn  from  it.  RriHaell 
V.  Railroad^  118  N.  C,  1098.  In  response  to  prayers  for 
instruction,  the  trial  judge  is  required  to  tell  tlie  jury 
whether  in  any  given  phase  of  contradictory  evidence,  or 
upon  the  deduction  by  then)  from  the  testimony  of  any 
inference  that  they  may  fairly  draw  from  it,  either  of  the 
parties  would  ])e  culpable.  But,  even  where  such  special 
instruction  is  asked  and  given,  the  trial  judge  must  upon 
recjuest  properly  made,  and  may  of  his  own  motion,  lay 
down  the  rule  of  the  prudent  man  as  the  test  of  culpability 
on  the  part  of  either  party  who  may  be  charged  with  care- 
letssness.  Where  no  requests  for  instruction  are  made  by 
counsel  as  to  the  application  of  the  law  to  the  testimony 
bearing  upon  an  issue  involving  negligence  or  contribu- 
tory negligence,  it  is  not  simply  the  province  but  it  \^  the 
duty  of  the  court  to  give  the  general  definition  of  ordinary 
care.  The  testimony  as  to  the  conduct  of  the  plaintift  was 
somewhat  conflicting.  In  applying  the  law,  the  jury 
should  have  been  told  in  substance  that  their  response  to 
the  second  issue  depended  upon  the  (|uestion  whether  the 
plaintiff  exercised  ordinary' care,  or  such  care  as  a  prudent 
person  similarly  suited  would  have  shown  in  looking  to 
her  own  protection,  and  if  the  injury  she  sustained  was 
due  to  her  own  want  of  care  as  the  concurrent  or  proximato 
cau&^e  intervening  after  the  negligence  ofthe defendant,  they 
should  respond  to  the  second  issue  '  Yes,'  otherwise  '  No.' 
Pickett  V.  Railroad^  117  N.  C,  616.  To  make  the  rule 
comprehensible  to  the  jury,  the  converse  of  the  last  })ropo- 
sition  might  also  have  been  submitted  in  the  same  connec- 
tion. Where  a  trial  judge  undertakes  to  enlighten  the 
jury  upon  the  testimony  ofl*ered  to  prove  a  defendant  guilty 
of  assault  and  battery,  in  the  absence  of  special  requests, 
he  meets  the  requirements  of  law  and  prevents  his  charge 
from  becoming  liable  to    exception,    where   he  defines  the 
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ofFence  and  leaves  the  jnry  to  determine  whether  the 
teBtiinony  brings  the  conduct  of  a  defendant  within  the 
meaning  of  the  definition.  Bat  if  he  simply  tells  the  jury 
that  the  defendant  is  charged  with  assault  and  battery  and 
it  is  their  province  to  determine  from  the  evidence  whether 
he  is  guilty,  the  charge  is  clearly  subject  to  exception. 
The  rule  laid  down  in  Hinshaw  v.  Railroad^  IIS  N.  C, 
1047,  and  Russell  v.  Railroad^  supra^  is  to  a  certain  extent 
that  applicable  to  all  trials  by  jury. 

The  judge  is  required  by  statute  {Code^  Sec.  413)  to 
*'  state  in  a  plain  and  concise  manner  the  evidence  given 
in  the  case"  and  to  "  declare  and  explain  the  law  arising 
thereon."  In  the  absence  of  a  request  for  special 
instructions,  he  may  in  submitting  an  issue  involving  a 
want  of  care  declare  and  explain  the  law  applicable  to  par- 
ticular phases  of  the  testimony,  just  as  he  may  apply  the 
law  of  homicide  to  given  aspects  of  the  evidence,  wheie  the 
issue  is  guilty  or  not  guilty  ot  murder.  But  in  the  one 
case  he  must  at  least  define  want  of  ordinary  care,  as  in  the 
other  he  must  define  the  oftence,  if  he  would  avoid  snl»ject- 
ing  his  charge  to  liability  to  exception  made  in  apt  time, 
as  in  the  case  at  bar.     State   v.    Thomas^  118  N.  C,  1113. 

When  this  Court  in  Ilinshaw  v.  Railroad^  supra^  over- 
rnled  Km.ry  v.  Railroad^  109  N.  C,  589,  and  nioditied 
the  broad  rule  laid  down  in  State  v.  Boyle^  104  X.  C 
8(K),  in  a  series  of  adjudications  that  followed  it,  it  was  not 
intended  that  the  jury  should  be  left  to  grope  in  utter  dark- 
ness, unless  couiisel  were  sutficiently  diligent  to  draw  fire 
from  the  court  by  prayers  tor  instruction.  The  test  of  what 
constitutes  ordinary  care  is  what  is  commonly  called  the 
rule  of  the  prudent  man,  hence  a  judge  is  deemed  to  have 
declared  and  explained  the  law  when  he  has  submitted 
that  rule  as  a  touch-stone.      Russell    v.    Railroad,^  supra. 

Where  an  issue  involves  both  questions  of  law  and  fact, 
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as  did  that  to  which  the  instruction  was  addressed,  it  is 
the  duty  of  the  court  to  enlighten  the  jury  by  stating  at 
least  the  general  proposition  or  definition  which  it  is  essen- 
tial they  should  understand  in  order  to  apply  the  law  to  the 
facts  and  reach  an  intelligent  conclusion.  Contributory 
negligence  is  the  want  of  ordinary  care  on  the  part  of  a 
complainant,  and  the  general  definition  of  ordinary 
care,  whether  applied  to  a  complainant  or  a  respon- 
dent, is  the  degree  of  diligence  which  a  prudent  person 
would  exercise  under  circumstances  similar  to  those  sur- 
rounding the  person  in  question.  The  court  was  not  justi- 
fied in  assuming  that  the  jury  knew  what  contributory 
negligence  was,  and  it  was  therefore  error  to  tell  them 
to  determine  from  the  evidence  whether  the  plaintiff* 
had  been  guilty  of  an  omission  of  duty,  the  nature  of 
which  they  were  not  presumed  to  understand.  The  judge 
is  required  to  submit  at  least  the  abstract  proposition 
or  definition,  when  it  is  necessary  that  the  jury  should 
know  what  it  is  in  order  to  fit  the  law  to  the  facts  in  pass- 
ing upon  an  issue  involving  mixed  questions  of  law 
and  fact.  Whether  he  will  go  further  and  present  the 
law  applicable  to  varying  aspects  of  the  facts,  is,  in  the 
absence  of  requests  for  instruction,  addressed  solely  to 
hiB  discretion.  For  the  reasons  given  the  plaintiff^  is 
entitled  to  a  new  trial. 

New  Trial. 
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VAN  BROWN  V.  JOHN  HOUSE,  et  al. 

Appeal — Record —  Certiorari. 

1.  A  petitioner  for  a  certiorari  must  show  himself  free  from  laehei 
by  doing  all  in  his  power  towards  having  the  appeal  per- 
fected and  docketed  in  time. 

9.  The  fact  that  the  clerk  below  charged  exorbitant  fees  for  mak- 
ing the  transcript  of  '*the  case  on  appeal/^  signed  by  the 
judge,  is  no  excuse  for  appellant's  failure  to  send  up  the 
record.  If  the  fees  were  exorbitant,  the  appellant^s  remedy 
was  to  pay  the  fees,  send  up  the  transcript  and  move  to 
have  the  clerk^s  charges  retaxed. 

Petition  for  certiorari. 

Per  Curiam:  The  appellee  makes  the  objection  to 
the  petition  for  certiorari  that  the  appellant  has  not  filed 
a  transcript  of  the  record  proper  (or  shown  whj  he  could 
not  do  so)  as  a  basis  for  the  motion  for  a  certiorari  for  the 
*'  case  on  appeal."  The  objection  is  fatal.  Pittman  v. 
Kimherly,  92  N.  C,  562  ;  Owens  v.  Phelps,  91  N.  C,  253; 
State  V.  Freeman,  114  N.  C,  872;  Wheeler  v.  Shcher^  at 
this  Term.  The  petitioner  for  certiorari  must  show  him- 
self'free  from  laches  by  doing  all  in  his  power  towardi 
having  the  appeal  perfected  and  docketed  in  time. 

It  also  appears  that  the  case  on  appeal  has  been  settled 
by  the  judge  and  is  in  the  clerk's  oflice  below,  and  it  ii 
averred  by  the  appellee,  and  not  denied  by  the  appellant, 
that   the  judge   has  endorsed  thereon  that  it  was  settled 
"upon  disagreement  of  counsel;"  but  if  appellant's  con- 
tention is  correct,  that  no  exception  was  filed  and  that  he 
did  not  consent  to  settlement  of  the  case  by  the  judge,  bw 
condition  is  no  better,  for   neither  his  own  statement  of 
the  case   nor  the  record  proper  has  been  sent  np,  and  do 
excuse  is  shown.     The  appellant  pleads  as  his  excuse  whr 
the  "  case  on  appeal,"  signed  by  the  jadge,  has  not  beea 
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Bent  up,  that  the  clerk  charged  exorbitant  fees  for  making 
out  the  transcript  of  the  same  for  this  Court.  If  so, 
the  appellant's  remedy  was  to  pay  the  fees,  and  send  up 
the  transcript,  and  move  to  have  the  clerk's  charges 
retaxed.  It  is  the  duty  of  the  appellant  to  pay  the  costs 
of  the  transcript  even  in  a  pauper  appeal.  Bailey  v. 
£rown^  105  N.  C,  127;  Speller  v.  Speller^  at  this  Term. 
The  certiorari  must  be  denied. 


W.  H.  HIGDON,  et  al.  v.  A.  F.  RICE,  et  al. 

Trespass  Quare  Clausum  Fregit — Survey — Description  in 
Grant  —  Mistake  in  Calls  for  Course  and  Distance — 
Pa/rol  Evidence — Plot  of  Original  Survey, 

1.  It  is  a  rule  of  law  that  deeds  and  grants  shall  be  so  run  as  to 

include  the  land  actually  surveyed  with  a  view  to  its  execu- 
tion, and  parol  evidence  is  admissible  to  show  that,  by  mis- 
take of  surveyor  or  draughtsman,  the  calls  for  course  and 
distance  incorporated  in  a  deed  or  grant  are  different  from 
those  established  by  a  previous  or  contemporary  running  by 
the  parties  or  their  agents. 

2.  Whenever  it  can  be  proved  that  there  was  a  line  actually  run 

by  the  surveyor  and  was  marked  and  a  corner  made,  the 
party  claiming  under  the  patent  or  deed  shall  hold  accord- 
ingly, notwithstanding  a  mistaken  description  of  the  land  in 
such  patent  or  deed. 

3.  While  the  plot  annexed  to  a  survey  as  provided  in  Section  2760 

of  The  Code,  and  made  a  part  of  the  grant  for  the  purpose  of 
indicating  the  shape  and  location  of  the  boundary  is  not  con- 
clusive and  cannot,  of  itself,  control  the  words  of  the  body 
of  the  grant,  yet  it  is  competent,  in  connection  with  other 
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testimony,  as  evidence  of  the  location  by  an  original  survey 
different  from  that  ascertained  by  running  the  calls  of  the 
grant. 

4.  In  an  action  to  recover  land  a  certified  copy  of  the  original  cer- 
tificate of  survey  attached  to  a  land  grant  intheofflceofthe 
Secretary  of  State  is  admissible  in  evidence  to  prove,  in  con- 
nection with  other  testimony,  a  mistake  in  a  line  of  boand- 
ary  in  the  original  grant  itself. 

Civil  action,  for  trespass,  tried  before  Starbucks  J.^^ni 
a  jury,  at  Spring  Term,  1895,  of  Swain  Superior  Court. 
There  was  a  verdict  for  the  plaintiffs  and  from  the  judg- 
ment thereon  the  defendants  appealed.  The  necessary 
facts  are  stated  in  the  opinion  of  the  Court  and  in  the  dis- 
senting opinion  of  Chief  Justice  Faircloth. 

MesHTS,  Shepherd  i&  Busbee  for  plaintiffs. 
Mr,  A,  M,  Fry^  for  defendants  (appellants). 

AvKRY,  .  J:     The  questions  raised  by  this  appeal  are: 

1st.  Whether  it  is  competent  to  show  by  parol  testi- 
mony that,  by  mistake  of  surveyor  or  draughtsmau,  the 
calls  for  course  and  distance  incorporated  in  a  deed  or 
grant  are  different  from  those  established  by  a  previous  or 
cotemporary  running  by  the  parties  or  their  agents. 

2d.  Whether,  if  in  any  ease  parol  proof  is  competent 
and  sufficient  to  be  submitted  to  the  jury  to  show  a  loca- 
tion different  from  that  determined  by  following  course 
and  distance,  the  testimony  in  the  case  at  bar  raised  a 
question  as  to  mistake  in  the  calls  that  it  was  the  province 
of  the  jury  to  pass  upon. 

Deeds  are  executed  contracts,  but  do  not  belong  to  that 
class  that  must  be  interpreted  solely  by  a  consideration  of 
the  language  of  the  instrument  or  what  occurs  upon  its 
face.  On  the  contrary,  every  deed  is  so  far  ambiguous  Jw^ 
to  require  extrinsic  evidence  to  "  fit  the  description  to  the 
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thing."  Safret  v.  Hartman^  7  Jones,  199.  A  detective 
description  cannot  be  aided  by  parol  testimony,  because 
that  would  be  both  to  contradict  the  terms  of  the  deed 
and  to  substitute  by  parol  an  essential  portion  of  a  con- 
tract required  by  the  statute,  {The  Code^  Sec.  1554),  to 
be  in  writing.  But  it  is  nevertheless  competent  to  correct 
a  mistake  in  a  description  by  oral  testimony  tendino^  to 
show  what  the  parties  consented  to  at  the  time  of  execu- 
ting a  deed,  for  the  reason  that  it  is  in  explanation  of 
what  is  always  so  far  ambiguous  as  to  require  evidence 
dehors  the  deed  to  establish  it.  What  was  the  actual 
cotemporaneous  location  of  the  land  ?  An  ordinary  deed 
of  bargain  and  sale  is  an  executed  contract  between 
bargainor  and  bargainee.  A  grant  is  of  the  same  nature, 
differing  in  the  fact  that  the  State  is  grantor  instead  of  an 
individual.  But  no  matter  which  of  the  two  is  to  be 
located,  we  must  address  ourselves  to  the  consideration  of 
the  question  what  the  parties  intended  by  a  description, 
which,  ex  necessitate^  v(ii\mre%  parol  proof  to  identify  the 
subject  matter  of  the  contract.  The  object  in  such  inves- 
tigations is  to  identify^  by  actual  location,  the  land  which 
it  was  intended  by  the  parties  should  pass  by  the  con- 
veyance.    Shaffer  v.  Oaynor^  117  N.  C,  15-. 

The  mission  of  the  courts  is  to  enforce  the  contract 
embodied  in  the  instrument,  and  the  first  step  in  giving 
effect  to  the  ambiguous  agreement  is  to  ascertain  under 
established  rules  of  evidence  what  the  minds  of  grantor 
and  grantee  assented  to  at  the  time.  To  identify  in  the 
sense  in  which  the  term  has  been  used  by  the  Court 
{Safret  v.  Hartman^  supra)  is  to  show  it  to  be  the  same 
subject  matter  that  was  agreed  upon  by  the  parties. 

In  Redmond  v.  Stepp,  100  N.  C,  212,  217,  Chief  Jus- 
tice Smith,  for  the  Court,  said,  in  reference  to  the  location 

of  a  grant:  "Our  inquiry  is.  What  lands  were  covered  by 
119—40 
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the  grant  u^en  it  was  made  f  If,  gaided  by  the  instruc- 
tion given,  the  jury  shall  ascertain  the  recognized  line 
between  the  States  at  the  period  of  its  issue,  and  that  it 
was  the  intent  of  the  parties  to  run  to  and  stop  at  that 
line,  then  such  must  be  the  effect,  but  this  intent  must  be 
ascertained  from  the  provisions  of  the  instrnment  and  the 
place  of  the  natural  objects,  marked  trees  or  adjoining 
tracts,  as  they  then  existed^ 

It  seems  to  have  been  conceded  that,  subject  to  some  not 
very  clearly  defined  restrictions,  it  is  a  rule  of  law  that 
deeds  and  patents  shall  be  so  run  as  to  include  the  land 
actually  shown  to  have  been  surveyed  with  a  view  to  its 
execution.  This  general  rule  is  supported  by  a  long  and 
uninterrupted  line  of  authorities  extending  back  to  the 
early  history  of  the  State.  Person  v.  Roundtree^  1  Hay- 
wood 375,  (436),  (1  Martin,  18) ;  Bradford  v.  HilU  1  Hay 
wood,  22;  Reed  v.  Schenck^  2  Dev.,  415;  Haley  v.  Mor- 
gan^ 1  Dev.  &  Bat.,  425,  431 ;  Hough  v.  Horn^  4  Dev.  k 
Bat.,  228 ;  Hauser  v.  Belton^  10  Ired.,  358  ;  Baxter  v.  Wil- 
son, 95  N.  (3.,  143  ;  Cherry  v.  Sladey  3  Murphy,  82;  Shaf- 
fer V.  Oaynor^  supra.  In  order  to  show  the  uniformity 
and  consistency  of  the  rulings  of  this  Court  on  this  subject, 
it  is  perhaps  well  to  quote  and  compare  the  language  of 
its  decisions  from  the  earliest  period  of  its  history  down 
to  the  present : 

In  Bradford  v.  Uill^  supra^  the  Court  laid  down  the 
rul(»  that  course  and  distance  must  be  followed  except 
where  a  natural  boundary  is  called  for  and  shown,  or 
*•  when  marked  lines  and  corners  can  be  proved  to  have 
been  made  at  the  original  survey."  Person  v.  Roundifte 
was  cited  with  approval  by  Chief  Justice  Taylob,  in  Cherry 
v.  Slade^  3  Murphy,  882  ;  and  by  Chief  Justice  Ruffix,  in 
Hurly  V.  Morgan^  1  Dev.  &  Bat.,  425 ;  and  by  Chief  Jna- 
tice  Pearson,  in  Hauser  v.  Belton,  10  Ired.,  358. 


N.  C]  SEPTEMBER   TERM,  1896.  627 


HiGDON  V.  Rick. 


In  Cherry  v.  Slade^  supra^  Chief  Justice  Taylor  said  : 
"  Whenever  it  can  be  proved  that  there  was  a  line  actually 
run  by  the  surveyor,  was  marked  and  a  corner  made,  the 
party  claiming  under  the  patent  or  deed  shall  hold  accord- 
ingly, notwithstanding  a  mistaken  description  of  the  land 
in  the  patent  or  deed.^^  In  the  same  opinion  the  learned 
Chief  Justice,  on  page  87,  sets  forth  at  length  the  faces  in 
the  case  of  Person  v.  Roundtree^  as  they  appear  in  a  note, 
2  Haywood,  32,  italicizing  the  statement,  that  the  grant 
did  not  cover  any  of  the  land  surveyed^  and  approving  of 
the  ruling  that  nevertheless  his  land  should  be  located  by 
cotemporaneous  survey  entirely  off  the  land  covered  by 
the  grant. 

In  Hauser  v.  Belton^  s\ipra^  Chief  Justice  Pearson  said  : 
"  111  the  leading  case.  Person  v.  Roundtree^  1  Haywood, 
378,  the  course  of  the  first  line  was  north  from  a  creek  so 
as  to  put  the  whole  tract  on  the  north  side.  The  marked 
line  ran  'south'  from  the  creek  so  as  to  put  the  whole  tract 
on  the  south  side.  It  was  held  that  the  course  of  the  first 
line  had  been  written  north  instead  of  south,  by  mistake, 
and  the  marked  lines  control.  There  is  the  same  reason 
for  holding  in  this  case  that  east  had  been  written  instead 
of  west." 

In  the  leading  case  of  Reid  v.  Schencky  2  Dev.,  415, 
Judge  Henderson  for  the  Court  stated  the  doctrine  to  be : 
"  The  course  and  distance  in  a  deed  cannot  be  altered  by 
parol  evidence  of  any  ex  post  facto  transaction,  unless  these 
transactions  tend  to  prove  the  erection  of  monuments  of 
boundary  cotemporaneoiis  with  the  execution  of  the  deed,^^ 
This  is  precisely  the  doctrine  laid  down  in  Shaffer  v.  Gay- 
nor^  117  N.  C,  at  p.  15,  which  it  is  now  contended  should 
be  overruled. 

In  Hough  v.  Horne^  supra.  Judge  Daniel  for  the  Court, 
upon  the  same  principle  where  a  call  was  running  "  along 
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a  public  road  "  from  one  known  corner  to  another,  approved 
the  instruction  to  the  jury  to  adopt  and  locate  the  line 
with  that  one  of  two  branches  of  a  road  that  was  the  road 
in  1792  when  the  deed  was  made. 

In  Baxter  v.  WiUoji^  95  N.  C,  137,  Justice  Ashe  said: 
"  As  a  general  rule  the  position  contended  for  bv  the 
defendant  is  correct  (viz.,  that  the  call  for  running  with  a 
creek  must  be  preferred  to  course).  But  this  is  not  ae 
inflexible  rule.  It  has  its  exceptions.  For  instance,  where 
there  has  been  a  practical  location  of  the  land,  or  where  it 
can  he  proved  that  there  was  a  line  actually  run  and 
marked  and  a  corner  m^ade^  such  a  boundary  will  be 
upheld  notwithstanding  a  mistaken  description.  Cherry 
V.  Slade,  3  Murphy,  82." 

In  order  to  avoid  falling  into  error  in  a  comparison  of 
the  authorities  on  this  subject,  it  must  be  borne  in  mind 
that  this  is  not  a  case,  like  Powers  v.  Grayheal^  where  there 
were  two  descriptions  of  a  line,  one  by  course  and  dis- 
tance and  another  by  a  call  for  a  natural  object,  and  the 
question  raised  was  whether  a  natural  objeet  has  been  so 
identified  by  the  testimony  as  to  make  it  higher  evidence 
than  course  and  distance,  and  to  show  that  the  conflict  can 
be  only  remedied  by  supposing  a  mistake  in  copying  the 
calls.  The  principle  that  applies  here  is  the  much  broader 
one  laid  down  in  Person  v.  Roundtree  and  the  cases  that 
have  followed  it,  that,  upon  satisfactory  proof  that  the 
original  survey  was  so  made  as  to  embrace  a  totally  differ- 
ent tract  of  land  from  that  included  in  the  boundaries  set 
forth  in  the  deed,  it  is  the  province  of  the  jnry  to  find  that 
the  calls  for  course  and  distance  were  inserted  in  the  deed 
by  mistake,  and  that  the  true  location  is  that  which  the; 
find  was  made  at  the  original  survey.  It  is  always  com- 
petent to  show  by  admissible  evidence  the  location  of  a 
cotemporaneous,  not  of  a  subsequent  survey,  as  was  held 
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in  Person  v.  Roundtree^  Hauser  v.  Belton  and  Shaffer  v. 
Gaynor^  supra.  Chief  Justice  Pearson  did  not  mean  in 
Grayheal  v.  Powers  to  correct  what  he  had  said  in  Hauser 
V.  Belton^  nor  to  withdraw  his  approval  of  Person  v. 
Poundtree^  where  tlie  grant  did  not  embrace  one  foot  of  the 
land  surveyed  originally,  and  he  approved  the  ruling  that 
the  survey  would  be  allowed  to  correct  the  grant  in  toto 
because  the  survey  actually  made  at  the  time  6ho>ved  a 
mistake.  In  Grayheal  v.  Powers^  the  learned  Chief  Jus- 
tice said  on  page  71  :  *'  To  allow  it  (a  correction  to  be 
made)  in  this  instance  would  be  not  to  correct  a  mistake 
but  to  supersede  a  line  fixed  by  the  rules  of  law  by  put- 
ting in  its  place  a  line  marked  by  one  of  the  par- 
ties^ hut  which  for  some  reason  hest  known  to  himself  he 
chose  not  to  have  set  out  in  the  deed^  Non  constat  but 
what  if  this  had  been  the  line  of  a  deed  marked  by  the 
consent  of  parties  cotemporaneously  with  the  sale,  or  of  a 
grant  marked  by  the  county  surveyor  when  locating  the 
warrant  instead  of  the  secret  mark  of  a  single  party.  Judge 
Pearson  would  not  have  followed  Person  v.  Poundtree.  A 
line  marked  secretly  by  one  of  the  parties  in  no  sense 
tends  to  i*how  what  two  minds  concurred  in  buying  and 
selling,  and  therefore  what  land  was  embraced  by  the 
original  contract.  A  line  marked  by  a  single  party  falls 
under  like  condemnation  with  one  which  it  is  attempted 
to  locate,  as  in  Shaffer  v.  Gaynor^  by  a  subsequent  decla- 
ration of  one  of  the  parties  onlj.  It  is  incompetent 
because  the  deed  cannot  be  corrected  or  contradicted  by 
such  ex  post  facto  testimony,  though  it  can  by  the  highest 
evidence  of  the  nature  of  the  original  contract,  to-wit, 
testimony  that  the  parties  originally  surveyed  the  line  to 
a  particular  marked  corner. 

It    would    seem  to  be  settled,  if   authority  can   put  a 
question  at  rest,  that  a  jury  may  depart  from  the  words  of 
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a  grant  in  fixing  its  location.  This  principle  seemed  to 
Chief  J  iistice  Taylor  to  have  been  a  rule  of  property 
when  he  said,  in  the  opinion  in  Lofiin  v.  Heath.  2  Haywood, 
532 :  "  1  cannot  say  whether  it  was  wise  in  the  first 
instance  to  depart  from  the  words  of  a  grant.  But  many 
decisions  of  our  Court  have  allowed  of  the  departure  in 
order  to  fix  the  location  where  it  really  was  made  origi- 
nally,^^ The  head-note  to  the  last  named  case  is  in  the 
following  language  :  "  Any  mistake  or  wrong  description 
of  a  plat  or  patent  may  be  rectified  by  parol  testimony, 
and  the  true  location  of  the  land  be  proved  by  testimony 
dehors  the  patent."  Of  course  this  syllabus,  taken  from 
the  opinion,  was  qualified  by  the  previous  proposition  that 
the  proof  must  tend  to  show  where  the  location  "  really 
was  made  originally."  It  is  scarcely  conceivable  that  the 
learned  Chief  Justice,  in  an  opinion  rendered  a  few  yeare 
later,  should  have  intended,  without  saying  so,  to  overrule 
his  earlier  opinion  in  Loftin's  case  by  laying  down  the  test 
rule,  not  for  the  location  of  a  grant  as  a  whole  but  for 
determining  whether  course  and  distance  or  a  call  for 
natural  boundaries  should  prevail  in  the  location  of  i 
single  line.  Such  a  construction  of  language,  obviously 
referring  to  a  different  principle,  seems  still  more  strained 
when  the  fact  is  recalled  that  Person  v.  Houndtree  and  the 
cases  that  have  followed  it  were  expressly  approved  in 
the  opinion. 

But  it  was  insisted  that  there  was  no  evidence  tending 
to  show  that  the  original  location  was  diflferent  from  that 
indicated  by  the  courses  and  distances  laid  down  in  the 
grant,  and  especially  that  the  plat  attached  to  the  grant, 
in  connection  with  other  testimony,  was  not  competent  at 
evidence  of  the  location  by  an  original  survey  different 
from  that  ascertained  by  running  the  calls  of  the  grant 
In  Surly  v.  Morgan^  supra^  Cnief  Justice  Ruffix  said  ^at 
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page  432) :  "  It  is  true  that  the  plat  cannot  control  of 
itself  the  words  of  the  body  of  the  grant,  but  it  is  by  law 
annexed  to  the  grant  and  always  referred  to  therein  as  . 
being  annexed.  When,  therefore,  it  appears  from  it  that 
the  land  surveyed  is  on  the  east  side  of  the  first  line,  it  in 
a  circumstance^  with  others^  from  which  it  may  he  inferred 
that  in  the  certificate  of  courses  the  surveyor  reversed  them. 
hy  mistake  so  as  to  transpose  the  land  and  place  it  on  the 
west  side  of  that  line^ 

In  Redmond  v.  Mulleneax  113  N.  C,  505,  the  Court 
said :  "  The  surveyor  is  required  by  the  statute 
{Code^  Sec.  2769),  upon  receiving  the  entry  and  surveying 
its  boundaries,  to  make  two  fair  plats,  one  of  which  is  to 
be  attached  to  the  grant  when  issued  and  the  other  filed 
in  the  office  of  the  Secretary  of  State.  The  orijj^inal  plat 
is  thus  made  a  part  of  the  grant  for  the  purpose  of  indi- 
cating the  shape  and  location  of  the  boundary,  and  is  of 
conrse  evidence^  though  not  conclusive,  to  be  submitted  to 
the  jury  as  to  the  true  shape  and  location  of  the  land." 

The  controversy  hinges  upon  the  (juestion  whether  a  call 
of  "  west  985  poles,"  indicated  by  the  line  51-52  on  the 
plat,  used  on  the  trial,  was  omitted  from  the  grant  by 
mistake.  That  call  did  not  appear  in  the  original  grant, 
and  on  the  diagram  attached  to  the  grant  a  line  corre- 
sponding to  that  call  was  l«id  down  and  was  followed  by 
one  corresponding  to  the  next  call,  "  south  544  poles." 
**  A  certified  copy  purporting  to  be  a  copy  of  the  original 
survey  on  file  in  the  Secretary's  office"  was  introduced  by 
the  plaintiff^,  in  which  appeared  the  line,  "  west  985  poles." 
The  statute  {Code,  Sec.  2769)  requires  that  the  county  sur- 
veyor, upon  receiving  the  entry  and  order  of  survey,  shall 
make  the  survey  as  soon  as  may  be,  "  and  make  thereof 
t^wo  fair  plats,  and  shall  set  down  in  words  the  begin- 
ning, angles,  distances,  marks  and  watercourses  and  other 
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remarkable  places  crossed  or  touched  by  or  near  to  the 
lines  of  such  lands,  and  also  the  quantity  of  acres  .... 
and  he  shall  transmit  the  plats  to  the  office  of  the  Secretan 
of  State  or  deliver  them  to  the  claimant  within  one  year, 
together  with  the  warrant  of  survey,  one  of  which,  with 
the  warrant,  shall  be  filed  by  the  Secretary,  and  the  other 
annexed  to  the  grant."  This  is  the  only  means  provided 
by  statute  for  informing  the  Secretary  of  State  as  to  what 
are  the  calls  of  the  survey  to  be  incorporated  in  the  grant, 
and  it  is  difficult  to  conceive  how  the  surveyor  could  record 
upon  the  plat  the  "  angles,  distances,  marks  and  water 
courses  and  other  remarkable  places  crossed  or  touched  bj  or 
near  to  the  lines  of  such  lands"  unless  it  was  contemplated 
by  the  law  that  on  the  side  or  foot  of  the  paper  eon* 
taining  the  diagram  should  be  written  the  more  minnte 
description  mentio»^ed  in  the  statute,  together  with  the 
courses  and  distances,  all  of  which  is  to  be  embodied  in  the 
grant.  That  such  is  a  common  custom  among  surveyors  is 
a  matter  of  universal  knowledge  on  the  part  of  all  whose 
business  it  is  to  be  conversant  with  the  practice  in  issuing 
grants.  It  must  be  admitted,  at  all  events,  that  whether 
the  certificate  of  calls  for  course  and  distance,  which  is  the 
basis  of  the  grant,  be  located  or  made  by  the  statute  a 
portion  of  the  plat  or  not,  it  is  certainly  evidence  tiled 
with  the  Secretary  to  show  what  land  was  surveyed  and 
intended  by  law  to  be  covered  by  the  grant  issued  in  pur- 
suance of  the  survey,  and,  being  documentary  evidence,  a 
copy  certified  by  the  legal  custodian  was  admissible  in  place 
of  the  original.  Code^  Sec.  1342.  The  certificate  of  courses 
and  distances,  being  properly  before  the  court,  was  cer 
tainly  evidence,  if  it  was  not  proof  conclusive,  thai  the 
Secretary  made  a  mistake  to  the  prejudice  of  the  plaint- 
iff's, and  which  they  had  a  right  to  correct  when  he  failed 
to  follow  the  certificate  of  the  proper  officer  authorized  to 
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make  the  original  survey,  and  embrace  in  the  grant  the 
land  covered  by  the  courses  and  distances  set  forth  in  his 
certificate,  made  of  the  original  location  in  pursuance  of 
the  warrant.  Cooper  v.  White^  1  Jones,  3S9.  The  pur- 
pose of  the  Secretary  was  doubtless  to  include  the  land 
actually  surveyed,  according  to  the  certificate,  as  the  law 
intended  he  should  do.  Had  he  done  so,  the  place  where 
the  trespass  was  committed  would  have  been  embraced 
within  the  boundaries  of  the  plaintiff's'  land. 

The  court  instructed  the  jury,  among  other  things  excepted 
to,  in  substance  that  the  leading  object  in  determining 
the  location  of  deeds  and  grants  was  to  ascertain  the  intent 
of  the  parties,  which  must  ordinarily  be  determined  by 
the  description;  but  that  where  it  is  alleged  that  the 
description  fails  to  express  the  intent  of  the  parties  on 
acconnt  of  some  mistake  of  the  draughtsman,  evidence  in 
the  shape  of  writings  or  circumstances  may  be  considered 
by  the  jury  as  tending  to  show  the  mistake;  and  if  they 
show  it  clearly,  then  the  deed  must  be  so  construed  as  to 
express  the  intent  of  the  parties  by  correcting  it;  other- 
wise, they  would  not  so  construe  it. 

The  judge  then  called  the  attention  of  the  jury  to  the 
testimony  of  the  surveyor,  Slagle,  that,  run  according  to 
the  courses  and  distances  laid  down  in  the  grant,  the  lines 
would  cross  themselves,  and  the  last  call  would  give  out 
beyond  the  beginning  corner  and  fail  to  ret*ch  Connely's 
creek,  on  which  a  portion  of  the  land  is  said  in  the  grant 
to  lie,  and  which  is  indicated  in  the  diagram  introduced  in 
evidence.  On  the  other  hand,  he  called  tlie  attention  of 
the  jur3',  as  bearing  upon  the  question  of  mistake,  to  the 
fact  that,  by  running  the  courses  and  distances  contained 
in  the  certified  copy  of  the  original  survey,  the  land  would 
be  located  on  the  waters  of   Connely's  creek  ;   that  10,000 
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acres,  the  number  paid  for,  instead  of  640  acres,  would  be 
embraced  in  the  boundary,  and  the  survey  would  also  con- 
form to  the  shape  of  the  diagram. 

While  the  judge  did  not  tell  the  jury  that  "the  plat  of 
itself  could  control  the  words  of  the  body  of  the  grant 
where  no  alteration  was  made  or  proposed  in  the  grant/* 
he  did  follow  the  doctrine  laid  down  by  Chief  Justice 
RuFFTN,  in  hurley  v.  Morgan,  supra,  that  "the form  of 
the  plat  "  was  "  a  circumstance,  with  others,  from  which  it 
may  be  inferred  that  there  was  a  mistak/e  made  by  the 
Secretary,"  and  did  not  go  so  far  as  did  Judge  Batti-e  in  his 
opinion  in  Cooper  v.    White,  supra,  389. 

But  this  case  is  much  stronger  than  that  contemplated 
in  Hurley  v  Morgan,  as  making  a  bare  diagram  conipe- 
tent,  because  it  tends  to  show  by  reason  of  its  shape  that 
the  Secretary  might  have  been  led  into  a  mistake  by  the 
certificate  of  the  surveyor.  For  here  it  appears  as  an 
aflBrmative  fact  that  the  survevor  certified  the  courses  and 
distances  so  as  to  conform  to  the  shape  of  the  plat :  and  the 
certificate  and  shape  of  the  plat,  as  in  the  case  of  Cooper  v. 
White,  supra,  are  each  corroborative  of  the  correctness  of 
the  other.  The  principle  is  in  nowise  aifected  by  the  dic- 
tum in  Literary  Fujid  v.  Clark,  9  Ired.,  58,  though  that 
case  was  overruled  by  Campbell  v.  Branch,  4  Jones,  313. 
But  in  the  ruling  in  that  case  the  language  used,  if  under- 
stood, in  no  way  modifies  the  principle  stated  in  Hurley  y» 
Morgan  and  relied  upon  by  the  plaintiffs  in  the  case  at 
bar,  since  it  only  reiterates  the  principle  decided  in  Hnrl^ 
V.  Morgan  that  a  diagram  of  itself  cannot  control  the 
courses  and  distances  in  the  body  of  a  grant  when  their 
correctness  is  not  questioned,  but  does  not  overrule  the 
doctrine  that  its  shape  is  a  circumstance  tending  to  show, 
what  appears  here  by  direct  proof,  that  there  was  a  mistake 
made  in  incorporating  courses  and  distances  into  the  grant 
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differing  from  those  indicated  by  the  survey  and  intended 
by  law  to  be  embodied  therein.  Cooper  v.  White,  supra. 
His  Honor  properly  told  the  jury  that  the  plaintiffs  must 
recover,  if  at  all,  upon  the  original  grant,  with  satisfactory 
evidence  that  the  mistake  was  made  in  omitting  the  call, 
"  west  985  poles,"  as  contended.  For  tlie  reasons  given, 
the  judgment  is  affirmed.  Affirmed. 

Note,  Avery,  J.:  Since  the  foregoing  was  written,  the 
original  surveyor's  certificate  in  the  Secretary's  office  shows, 
on  injipection,  that  it  was  written  in  the  usual  way,  on  the 
same  paper,  with  and  at  the  side  and  bottom  of  the  dia- 
gram, and  contains  the  course,  "  west  985  poles,  "  which  he 
intended  the  Secretary  to  insert  in  the  grant,  and  which 
the  Secretary  by  mistake  failed  to  embody  in  the  calls. 

Montgomery,  J.,  concurring  :  The  point  on  which  this 
case  turned  was  whether  between  the  parties  to  the  suit 
a  certified  copy  of  the  original  certificate  of  survey  attached 
to  a  land  grant  in  the  oflSce  of  the  Secretary  of  State  was 
admissible  in  evidence  to  go  to  prove  a  mistake  in  a  line 
of  boundary  in  the  original  grant  itself. 

I  concur  in  the  opinion  delivered  by  Justice  Aveby  for 
the  Court  that  it  was  admissible  for  that  purpose,  and  in 
the  conclusion  arrived  at  in  the  opinion  I  also  concur. 
The  learning  on  other  points  in  the  opinion  of  Justice 
Avery  and  in  that  of  Chief  Justice  Faircloth  in  dissent 
I  have  nut  felt  that  I  was  called  upon  to  decide  in  this 
case. 

Faircloth,  C.  J.,  dissenting:  I  cannot  agree  with  the 
majority.  In  this  case  the  original  grant,  under  which 
the  plaintiff  claims,  contains  over  55  lines  and  corners,  on 
the  waters  of  Savannah  creek.  Green's  creek  and  Con- 
nely's  creek,  beginning  in  the  county  line  and  returning 
to  said  county  line  at  a  hickory   which   cannot  be  found. 
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and  thence  to  the  beginning.  The  grant  gives  the  conrse 
and  distance  of  each  line,  except  the  last  one,  which  calls 
for  the  county  line  to  the  first  corner. 

The  controversy  arises  on  the  course  to  be  followed  from 
<?orner  No.  51,  that  is  to  say  between  51  and  52  corners. 
Corner  51  is  admitted  to  be  a  true  corner.  Starting  thence, 
the  call  in  the  grant  is  south  544  poles  to  a  stake,  thence 
873  east  840  poles  to  a  hickory  in  the  county  line,  thence 
along  said  line  to  the  beginning. 

According  to  the  record  before  us  the  surveyor's  cerlifi- 
-cate  agrees  with  the  grant,  but  the  plat  on  which  the  cer- 
tificate is  written  marks  a  line  which  when  run  is  found  to 
be  "  west  985  poles  "  to  a  stake,  starting  from  the  ajirped 
corner  No.  51,  that  is  to  sav  from  51  to  52. 

The  question  is.  Does  the  grant  control,  or  can  parol  evi- 
dence be  heard  to  show  that  the  line,  "  west  985  pole?,*' 
drawn  on  the  plat,  is  the  true  line?  It  is  admitted  that 
if  the  former  controls  the  defendant  is  not  a  trespasser  as 
alleged,  but  if  the  latter  controls  then  he  is  a  trejipasser. 
The  defendant  excepted  to  the  admission  of  evidence  tend- 
ing to  establish  the  line  ''  west  985  poles''  on  tlie  ground 
that  such  line  was  not  called  for  in  the  original  grant  to 
Allison  and  Roge-s,  under  whom  tlie  plaintiflT claimed,  and 
because  it  contradicted  the  express  calls  of  the  grant. 

Slagle,  the  surveyor,  testified  that  following  the  c-allsot 
the  grant  would  not  reach  the  waters  of  Connely'^s  creek 
and  that  the  lines  would  cross  each  other,  and  that  the  line 
*' west  985''  would  cross  Connelv's  creek  ;  also  that  he 
conld  not  find  any  hickory  in  the  county  line,  and  that  he 
*'did  not  find  any  marked  line  or  corners  after  leaving 
dogwood  and  poplar  at  47;"  that  the  calls  48  to  53  inclus- 
ive were  for  stakes,  and  that  54  called  for  a  hickory  in  the 
county  line  which   he   could   not  find.     The  plat  ha*  no 
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letters  or  figures  to  indicate  course  and  distance.  There 
was  other  evidence  not  necessary  to  recite.  Judgment  for 
plaintiff  and  appeal  by  defendant. 

In  the  early  history  of  our  State  many  embarrassing 
questions  of  boundary  arose,  and  in  their  consideration 
this  Court  laid  down  some  rules  which  have  been  since 
followed,  the  general  rule  observed  being  that  a  grant  or 
deed  cannot  be  contradicted  by  parol  testimony,  to  which 
there  are  some  carefully  guarded  exceptions. 

In  Person  v.  Roundtree^  1  Martin,  18,  better  reported  in 
1  Haywood  (378),  436,  the  defendant  entered  the  land, 
beginning  at  a  point  on  Shocco  creek,  and  the  actual  sur- 
vey proved  on  trial,  and  the  lines  run  "  south,"  &c.,  put- 
tine:  the  entire  lot  entered  on  the  south  side  of  the  creek, 
and  he  showed  his  actual  possession  of  the  same  for  some 
time.  The  grant,  starting  at  the  first  station  on  Shocco 
creek,  owing  to  some  mistake  called  the  first  line  "  north," 
&c.,  putting  the  lands  on  the  north  side  of  the  creek,  so 
that  the  grant  did  not  cover  any  of  the  land  surveyed. 
The  Court  said  the  mistake  should  not  prejudice  the  defend- 
ant,  and  that  he  was  entitled  to  the  land  intended  to  be 
granted,  which  had  been  surveyed.  And  the  same  prin- 
ciple has  been  followed  in  other  cases,  and  in  Hauaer  v. 
Belton^  10  Ired.,  358,  "  west  "  was  substituted  for  "  east  " 
npon  competent  testimony.  In  many  ways  the  course  and 
distance  in  the  grant  are  controlled  ;  as,  if  a  natural  object 
is  called  for,  the  distance  called  for  in  the  grant  or  deed, 
whether  it  falls  short  or  goes  beyond  the  natural  object, 
must  yield  ;  and  when  a  corner  is  some  n)arked  monument 
or  tree  well  marked  at  the  time  of  the  grant,  and  can  be 
shown  by  competent  proof,  the  line  must  go  to  it,  varying 
the  course  called  for  in  the  grant  as  little  as  practicable. 
In  such  cases  the  natural  objects,  as  a  stream,  another's 
established  line,  county  line  and  the  like,  arc  allow^ed  to 
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control  because  thej'  are  less  liable  to  mislead  than  the 
calls  of  the  deed,  in  which  mistakes  are  more  likely,  owing 
to  careless  writing  or  copying  by  the  surveyor  or  Secre- 
tary in  filling  up  the  grant  from  the  plat  or  survevor*8 
report. 

Without  attempting  to  refer  to  the  many  cases  on  this 
question,  we  refer  to  the  well-considered  case  of  Cherry  v. 
Slade,  3  Murphy,  82,  where  some  rules  applicable  hereare 
laid  down.  The  fourth  rule  was  :  ''  Where  there  are  no 
natural  boundaries  called  for,  no  marked  trees  or  corners 
to  be  found,  nor  the  places  where  they  once  stood  can  be 
ascertained  and  identified  by  evidence,  or  where  no  lines  or 
corners  of  an  adjacent  tract  are  called  for,  in  all  sochcasee 
we  are  of  necessity  confined  to  the  courses  and  distances 
described  in  the  patent  or  deed;  for,  however  fallacious 
such  guides  may  be,  there  are  none  others  left  for  the  loca- 
tion." P.  91.  This  rule  is  decisive  of  the  present  case. 
There  is  no  call  in  the  original  grant  for  such  a  line  as 
'*  west  985  "  from  corner  51,  nor  for  any  corner.  There  is 
no  proof  of  such  line  or  corner.  In  fact,  the  witness  who 
surveyed  the  line  says,  "  I  did  not  find  any  marked  line  or 
corners."  The  pi aintiflT relies  upon  the  fact  that  tlie  plat 
attached  to  the  grant  shows  such  a  line  as  "  west  985." 
As  we  have  said,  the  plat  shows  nothing  but  bare  lines  on 
the  paper,  with  no  letters  or  figures  indicating  either  conrse 
or  distance.  However  the  plat  annexed  to  a  grant  may 
in  some  cases  aid  in  the  interpretation  of  ambiguous  calls, 
it  can  have  no  effect  in  this  case,  since  it  does  not  purport 
to  lay  down  any  natural  course  or  natural  object  at  its 
terminus  on  said  line.  Literary  Fund  v.  Clarke  9  Ired., 
58. 

Jn  Grayheal  v.  Powers^  76  N.  C,  66,  the  Court  said: 
''  Marked  line  trees  and  corners,  not  called  for,  have  been 
allowed  to  control  an  obvious  mistake  in  regard  to  course: 
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for  instance,  a  mere  slip  of  the  pen  in  writing  'north' 
instead  of  'south  '  and  the  like,  but  yoii  must  in  the  lan- 
guage 'go  by  the  distance'  unless  it  be  controlled  by  a 
call  for  a  natural  boundary,  whether  it  fall  short  of  or  go 
beyond  a  tree,  marked  as  a  common  tree,  but  which  is  not 
called  for.  To  allow  the  terms  of  a  written  instrument 
to  be  varied  by  parol  evidence  is  a  proposition  for  which 
no  lawyer  will  contend.  The  onl\'  exception  is  made  by 
our  courts  in  questions  of  boundary,  when,  there  being  no 
natural  boundary  called  for,  parol  evidence  corroborated 
by  natural  evidence  of  trees  marked  at  the  time,  although 
not  called  for,  is  allowed  to  correct  or  explain  a  mistake 
in  the  courses  of  the  grant;  to  allow  it  in  this  instance 
would  be  not  to  correct  a  mistake  but  supersede  a  line 
fixed  by  the  rules  of  law  by  putting  in  its  place  a  line 
marked  by  one  of  the  parties,  but  which,  for  some  reason 
best  known  to  himself,  he  chose  not  to  have  set  out  in  the 
grant."  In  that  case  his  Honor  authorized  the  jury  to 
follow  a  line  marked  by  one  of  the  parties  when  he  took 
out  his  grant,  which  line  was  inserted  in  the  grant,  and 
this  Court  held  that  there  was  error. 

In  Mizell  v.  Simmons^  79  N.  C,  182,  it  was  said : 
"  Course  and  distance  is  a  certain  description  in  itself, 
and  to  make  it  yield  to  a  '  supposed  line'  supported  by 
neither  deed,  possession  nor  marked  boundaries  would 
he  to  make  the  more  certain  yield  to  the  less  certain  and 
fallacious  when  the  rule  is  that  course  and  distance  give 
vray  only  to  something  w^hich  is  more  certain."  Redmond 
V.  Stepp,  100  N.  C,  212. 

Ordinarily  quantity  is  not  description,  but  where  the 
boundaries  are  doubtful  it  may  become  important.  There 
is  no  doubt  about  the  boundary,  according  to  the  terms  of 
the  grant,  and  we  have  said  there  is  no  other  competent 
evidence  to  show  any  other  lines. 
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In  lieddick  v.  Leggetty  3  Murphy  (539),  439,  it  is  thus 
stated  :  ''  I  grant  to  J.  S.  one  thousand  acres  of  land  and 
no  more,  bounded  as  follows,  &c.,  and  two  thousand  acrei 
are  included  in  the  lines.  The  two  thousand  acres  pass, 
as  the  buts  and  bounds  are  more  certain  than  qnantitv, 
which  depends  on  admeasurement  and  calculation ;  and 
the  quantity  is  in  no  way  material,  except  in  lands  where 
the  boundaries  are  doubtful,  and  then  it  may  be  thrown 
into  the  one  scale  or  the  other  as  a  circumstance." 

Our  conclusion  then  is  that  the  bare  line  on  the  plat, 
with  no  letters  or  figures  to  indicate  course  and  distance, 
unsupported  by  any  marked  trees,  corner  or  natural 
boundary,  and  no  places  where  they  once  stood  can  be 
ascertained  by  evidence,  is  not  sufficient  evidence  to  be 
submitted  to  a  jury  to  contradict  or  control  course  and 
distance  set  out  in  the  grant.  Young  v.  Railroad^  116 
N.  C,  932.  As  the  case  turns  upon  this  question,  it  ifl 
unnecessary  to  consider  other  exceptions. 

FuRCHES,  J.:  I  concur  in  the  dissenting  opinion. 
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In  re  E.  L.  REID  AND  E.  O.  CURTIS. 
Election  Law — Registration — Duty  of  Registrars, 

1.  Under  chapter  159,  Acts  of  1895  (Election  Law),  registrars  may 

ask  the  elector  bis  age  and  residence,  the  township  or  county 
from  whence  he  removed,  in  case  of  such  removal  since  the  last 
election,  and  (under  the  authority  of  Section  1,  Article  6  of 
the  Constitution)  whether  he  has  resided  in  the  State 
twelve  months,  and  in  the  county  in  which  he  proposes  to 
vote  ninety  days,  preceding  the  election. 

2.  If,  in  reply  to  such  questions,   the  elector  answers  that  he  is 

twenty-one  years  old,  and  has  resided  in  the  State  twelve 
months  and  in  the  county  ninety  days  preceding  the  elect, 
ion,  it  is  the  duty  of  the  registrars,  upon  his  taking  the  pre- 
scribed oath,  to  record  his  name  as  a  voter  ;  but  bystanders 
may  require  him  to  be  sworn  as  to  his  residence. 

3.  Challenges  must  be  made  at  the  time  and  in  the  manner  speci' 

fled  in  the  Election  Law  of  1895. 

(AVBRY  and  Clark,  J.  J.,  concur,  but  are  of  the  opinion  that 
the  additional  question,  to-wit,  whether  the  applicant  for 
registration  *'haB  been  convicted  of  an  infamous  crime," 
should  be  allowed  to  be  asked.) 

This    matter  came    up  to    this  Court  on    the  appeal    of 

E.  L.  Reid   and  E.  O.  Curtis,  registrars  of  the  5th  ward  of 

Winston,  Forsyth  county,  from    an  order  made  by  Walter 

A.  Montgomery,  one  of  the  Justices  of  the  Supreme  Court 

in  Chambers  in  Raleigh,  on  the  13th  day  of  October,   1896. 

The  order  was   made  upon   proceedings   instituted   under 

Section  7  of  the  Election    Law    of   1895.     The    petition 

accompanied   with    affidavits   to    support  it,    alleged   that 

Curtis  and  Reid,  registrars,  had  unlawfully  and  corruptly 

combined  to  prevent  lawful  registration  in  their  ward  and 

were  carrying  the  plan  into  eifect ;  and  there  was  a  prayer 

for  an  order  to  compel  the   registrars   to  proceed  with  the 

registration  of  all  lawful   voters.     Counter-affidavits  were 
119—41 
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filed  in  which  the  tacts  stated  in  the  petition  were  denied, 
and  especially  the  charge  of  a  corrupt  combination  on  the 
part  of  the  registrars  to  prevent  registration.  Upon  the 
hearing  by  Justice  Montgomery  it  was  found  as  a  fact 
that  the  registrars  had  not  combined  to  prevent  legal  reg- 
istration but  that  they  were  violating  the  election  law  aB 
to  the  registration  of  voters  ;  and  it  was  ordered  that  thev 
should  proceed  with  registration  according  to  law  as  pre 
scribed  in  the  order.  The  rules  prescribed  in  the  order 
are  set  out  in  the  opinion  of  the  Court. 

Mr.  J,   ir.  Graham^  for  plaintiff. 

Messrs.  E.  B,  Jones  and  Shepherd  cfe  Bushee^  for  de- 
fendants (aj)j)ellants). 

Faircloth,  C.  J.  :  This  matter  comes  before  us  by 
appeal  from  an  order  and  judgment  made  by  W.  A. 
Montgomery,  one  of  the  justices  of  this  Court.  After 
argument  by  counsel  w^e  are  of  opinion  that  said  order 
is  in  accordance  with  the  true  intent  of  the  Act  of 
Assembly  of  1895,  Ch.  159,  and  the  same  is  affirmed.  In 
consideration  of  the  importance  of  the  matter,  it  is  proper 
to  say  that  we  think  the  registrars  under  said  act  may 
ask  the  elector  his  age  and  residence,  as  well  as  the  town- 
ship or  county  from  whence  he  removed,  in  the  case  of  a 
removal  since  the  last  election,  and  the  name  by  which 
he  is  commonly  known,  and  that  by  authority  of  the 
Constitution,  Art.  6,  Sec.  1,  the  registrars  may  ask  the 
elector  if  he  has  resided  in  the  State  twelve  months  next 
preceding  the  election  and  ninety  days  in  the  county  in 
which  he  offers  to  vote,  and  that  no  more  questions  can  be 
asked  by  the  registrars  under  said  act.  If  the  elector 
answers  that  he  is  21  years  old,  and  has  resided  in  the 
State     twelve    months    and    in    the    countv    ninetv   days 
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previous  to  the  election  at  which  he  proposes  to  vote,  it  is 
the  duty  of  the  registrars,  upon  his  taking  the  oath 
prescribed  by  Section  16,  to  record  his  name  as  a  voter. 
Upon  the  request  of  any  bystander  he  can  be  sworn  as  to 
his  residence.  Challenges,  if  m^de  at  all,  must  be  made  at 
the  time  and  in  the  manner  specified  in  the  act. 

Affirmed. 

FuRCHEs,  J.,  concurring  :  Corfcurring  in  the  opinion  of 
the  Court,  I  wish  to  express  my  reasons  for  doing  so  upon 
one  question  considered  but   not  discussed  in  the  opinion. 

It  was  contended  bv  one  member  of  the  Court  that  there 
should  be  added  to  the  questions  to  be  asked  the  party  pro- 
posing to  register  one  other  question,  to-wit,  ''  Whether 
he  has  been  convicted  of  anv  infamous  crime.''  And  it 
was  claimed  that  this  \vas  not  only  necessary  to  preserve 
the  purity  of  the  ballot  box  but  was  required  by  Section 
1,  Article  6  of  the  Constitution,  and  that  it  was  also 
required  by  Section  13,  Chapter  151>  of  the  Laws  of  1895. 

I  do  not  think  so.  Both  the  Constitution,  Article  6, 
Section  1,  and  the  Act  of  1895,  Chapter  159,  Section  13, 
contain  much  more  than  this  simple  proposition — whether 
the  elector  has  been  convicted  of  anv  infamous  crime.  To 
this  sentence  the  Constitution  adds,  '*  Unless  such  person 
shall  be  restored  to  the  rights  of  citizenship  in  a  manner 
prescribed  by  law."  And  Section  13,  Chapter  159  of  the 
Act  of  1895  adds,  ''  l-nless  they  shall  have  been  legally 
restored  to  the  rights  of  citizenship."  This,  to  my  mind, 
presents  a  very  different  proposition  to  that  contained  in  the 
sentence  "  Whether  he  has  been  convicted  of  any  infamous 
crime."  If  that  alone  had  been  a  disqualification  of  the 
elector,  I  would  have  agreed  that  it  was  a  proper  question 
to  be  asked  by  the  registrar. 

It  is  conceded  that  the  registrar  while  registering  the 
vote  of  electors  is  not  a  judge — trier  of   the  elector's  qual- 
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iiications.  It  is  his  diitv  to  re«:ister  the  names  of  thofie 
claiming  to  be  qualified  electors.  Their  names  being  on 
the  registration  books  gives  them  a  standing  in  Court,  bat 
if  their  right  to  vote  is  disputed,  if  they  are  challenged, 
their  right  is  to  be  determined  by  the  judges.  But  unless 
their  names  are  put  on  the  registration  books  they  cannot 
have  the  question  tried,  no  matter  how  just  their  claims 
are,  and  they  are  not  allowed  to  vote.  If  upon  the  trial 
it  is  found  that  they  are  not  qualified  voters  their  names 
are  stricken  off,  and  they  stand  as  if  their  names  had  never 
been  put  on  the  books.  It  is  true  that  the  registrars  are 
allowed  to  ask  certain  questions,  and  this  may  seem  incon- 
sistent with  what  I  have  said,  but  it  is  not. 

A  simple  answer  to  either  one  of  the  questions  allowed 
determines  tlie  question  as  to  the  right  to  register:  for 
instance:  "Are  you  21  years  old?"  Answer,  ^'Xo.'* 
This  ends  the  matter.  Suppose  the  answer  should  be 
"Yes"  instead  of  "No"  and  a  bystander  says  he  is 
not.  It  will  not  be  contended  that  the  registrars  conld 
proceed  to  try  this  question.  But  it  would  be  their  duty 
to  register  his  name  and  let  the  party  that  dispute?  his 
age  make  the  challenge.  And  at  the  proper  time  and  in 
the  proper  way  the  judges  will  try  the  question.  And  su 
it  is  with  the  other  questions  allowed  by  the  Court ;  a  idain, 
simple  answer  from  the  party  proposing  to  register  deter- 
mines his  right  to  do  so. 

But  this  is  not  the  case  with  regard  to  the  question  pro. 
posed  to  be  asked — "  Whether  he  has  been  convicted  of 
any  infamous  ofl^ence."  Suppose  he  answers  "  Yes:''  thi? 
answer  does  not  determine  his  right  to  vote.  It  may  Ik? 
that  he  was  convicted  before  1877,  and  if  so  he  is  stih 
entitled  to  vote  ;  or,  suppose  that  since  his  conviction  "he 
has  been  legally  restored  to  the  rights  of  citizenship/'  then 
both  the  Constitution  and   the  Act  of  1895  allow  him  to 
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vote.  So  it  is  seen  that,  if  he  should  answer  "  that  he  had 
been  convicted  of  an  infamous  offence,"  this  does  not 
determine  his  right  to  vote,  but  leads  to  an  investiga- 
tion as  to  whether  it  was  before  1877,  or  if  since  then 
whether  he  has  been  legally  restored  to  the  rights  of  cit- 
izenship. And  this  is  an  investigation  that  the  registrars 
are  not  authorized  to  make  or  determine. 

I  am  therefore  of  the  opinion  that  this  question  should 
not  be  allowed. 

Clabk,  J.  (dissenting  in  part) :  To  the  questions  held 
by  the  Court  allowable  for  the  registrars  to  ask  I  think 
should  be  added,  in  any  case  the  registrars  think  proper, 
this,  '^  Whether  he  has  been  convicted  of  any  infamous 
offence."  The  same  clause  of  the  Constitution  (Art.  6, 
Sec.  1)  which  the  Court  holds  authorizes  the  inquiries  as  to 
his  age  and  residence  contains  the  express  provision  that 
no  one  shall  be  an  elector  if  he  has  been  adjudged  guilty 
of  an  infamous  offence.  If  that  clause  authorizes  the 
inquiries  as  to  age  and  residence,  it  also  necessarily  author- 
izes this  inquiry,  if  the  registrars  think  proper.  The  elec- 
tion law  (Acts  1895,  Ch.,  159)  so  provides  also,  for  in  Sec- 
tion 13  it  provides  that  no  person  shall  be  allowed  to  regiH- 
ter  or  vote  if  he  has  been  adjudged  guilty  of  an  infamous 
offence  since  1st  January,  1877.  How  can  the  registrars 
discharge  that  imperative  command  of  the  law  not  to  allow 
any  such  person  to  register  unless,  if  they  have  any  doubt, 
they  are  permitted  to  ask  the  question  before  he  docs 
register  if 

It  is  as  much  a  crime  against  the  elective  franchise  to 
permit  disqualified  persons  to  vote  as  to  reject  those  who 
are  qualified.  In  avoiding  one  evil  we  must  not  run  into 
the  other.  JEvitata  Charybdi  in  ScyllaTn  incidere.  The 
act  of  the  Legislature  evidently  (as  I  think)  intends  to  guard 
against  both  evils  alike. 
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Avery,  J.  (dissenting) :  The  Election  Law  (Ch.  159, 
Laws  1895,  Sec.  13)  provides  "  that  the  following  classes 
of  persons  shall  not  be  allowed  to  register  and  vote  in  this 
State,  to-wit,  persons  under  21  years  of  age,  idiots,  hinatics 
and^^er^on^  who  upon  conviction  or  confession  in  open 
court  shall  have  been  adjudged  guilty  of  felony  or  other 
crime  infamous  by  the  laws  of  this  State,  and  committed 
after  the  first  day  of  January,  1877,  unless  they  shall  have 
been  legally  restored  to  the  rights  of  citizenship."  It  is 
conceded  by  the  majority  of  the  Court  that  it  is  the  risrht 
and  duty  of  the  registrar  to  ask  every  person  who  offers 
to  resrister  what  is  his  asje  and  residence,  and  to  refuse  to 
register  any  whose  answers  show  that  they  are  disqualified 
because  they  have  not  attained  the  age  of  21  years  or  have 
not  resided  for  the  requisite  period  in  the  State  and  county, 
or  are  not  residents  of  the  townships  in  which  they  propoFe 
to  vote.  In  this  ruling  I  fully  concur.  But  the  Consti- 
tution, Article  6,  Sec.  1,  provides,  in  the  very  same  lan- 
guage used  in  Section  13  of  the  act,  for  the  disfranchise- 
ment of  those  adjudged  guiliy  after  conviction  or  confes- 
sion in  open  court,  '*  unless  restored  to  citizensiiip  in  a 
manner  prescril)ed  by  law."'  The  whole  Court  concurred 
in  Harris  \.  Scarhnroughy  110  N.  C,  232, in  sustaiiiiiigthe 
power  of  the  Legislature  to  enact  reasonable  regulations, 
and  this  holding  is  supported  by  the  highest  authorities 
upon  constitutional  law.  Cooley's  Const.  Lim.,  pp.  T">T, 
758.  The  Legislature  has  declared  that  these  infamous 
persons  "  shall  not  be  allowed  to  register."  By  whom 
shall  they  be  denied  that  privileged  Manifestly,  hv  the 
only  oftic^ers  who  have  the  opportunity  to  allow  or  disallotr 
the  registration.  I  think  that  Section  13  is  imperative  in 
its  mandate  that  neither  infants  nor  infamous  persons  shall 
be  permitted  by  the  registrars  to  have  their  names  enrolled 
on  the  list  of  voters.     The  majority  of  the  Court  concede 
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the  power  of  the  registrar  to  ask  one  offering  to  register 
what  is  his  age,  and  if  he  answer  that  he  is  18  to  refuse 
to  record  his  name.  Upon  what  reasonable  principle  is  he 
denied  the  right  to  ask  such  persons  whether  they  have, 
since  January  1,  1877,  been  adjudged  guilty  on  conviction 
or  confession  in  open  court  of  a  felony  or  other  infamous 
crinne?  I  confess  I  do  not  understand.  It  is  immaterial 
whether  the  registrar  be  required  to  add  to  this  question 
the  further  interrogation,  '*  And  have  you  since  been 
restored  to  citizenship?"  or  whether  he  permits  the  pro- 
posed voter  to  add  to  his  answer  the  statement  that  he  has 
been  restored. 

I  see  no  reason  wh}'  the  merciful  provision  that  a  feh)n 
might  be  allowed  restoration  to  citizenship,  whicli  is  gener- 
ally conditioned  by  statute  upon  proof  of  a  reformation  in 
his  life  for  a  certain  period,  should  be  placed  in  a  more 
favorable  plight  before  the  law  than  a  boy  of  20  years  of 
age  or  a  non-resident  who  has  never  been  accused  of 
previous  dishonesty.  The  fact  that  the  infant,  in  response 
to  the  usual  (j  nest  ion,  says  he  is  21  years  of  age 
will  usually  fix  upon  him  the  scienter  in  case  of  sui»se- 
qnent  indictment  for  perjury  in  corruptly  taking  the  oath, 
Tinder  Section  36  of  the  act.  But  the  felon,  being  asked 
no  questions  may  well  contend,  when  arraigned  for  the 
same  offence,  that  no  one  had  explained  to  him  that  he  was 
dis<|nalified  :  and  that,  on  the  contrary,  some  unauthorized 
persons  had  informed  him  that  he  was  a  qualified  voter,  and 
lie  so  honestly  believed.  If  the  construction  placed  upon 
the  act  by  the  maioritv  of  the  Court  be  correct,  then  the 
law^  leaves  a  loophole  for  convicts  to  escape  the  consc(iueiices 
of  a  false  oath,  while  careful  provision  is  made  under 
that  same  section  of  the  Constitution,  and  in  the  provisions 
of  the  same  section  of  the  act,  to  punish  any  inexperi- 
enced   youth    who   may    attempt    to   perpetrate   the  same 
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fraud  and  resort  to  perjury  to  effect  his  object.  If  such  is 
the  proper  interpretation  of  the  law,  it  is  neither  fair  nor 
just.  If  non-residents  and  infants  are  to  be  interrogated 
and  subjected  to  tlie  perils  of  conviction  and  punishment 
for  perjury,  much  more  must  the  Legislature  have  intended 
that  safeguards  should  be  interposed  to  prevent  the  lowest 
class  of  our  people  from  exercising  the  highest  and  most 
important  duty  and  privilege  of  a  citizen. 

Where  one  is    charged   with  the  misdemeanor  of  retail- 
ing spirits,  the  law^  makes  it  incumbent  on  him  to  show  on 
the  trial  that  he  was  licensed  by  the    proper  authorities  of 
the  Government  to  sell,  if  he  would    avail  himself  of  that 
defense.     So,  where  one   enters  upon  land  after  bein»;  for- 
bidden  to   do    so,  it    is    made    incumbent    on    him    when 
indicted  to  show    if  he  can,  as  a  defense,  that  he  acted  in 
good  faith  or   under  a  license    from   the  owner.     SUiU  v. 
Gentry^  at  this  Term.      A  similar  rule  applies    in  all  case? 
where  the  matter  of  excuse  or  defence  is  peculiarly  within 
the  knowledge  of  the  defendants.     State  v.  Rogers  at  thi^ 
Term.    1  cannot  see  how  it  imposes  any  peculiar  hardship 
on  a  felon  to  throw    upon    him    the    burden   of  explaining 
that  for  good    behavior    he   lias    been    restored  to  the  fall 
enjoyment  of  the  rights  of  citizenship.    I  think  that  every 
good  citizen  of  the  State,  who  is   interested  in  the   common 
welfare    and  desires  to  see  elections  conducted  fairly  and 
honestly,  ought  to  prefer  and  would  prefer  to  answer  with 
head  erect    that    there   is    no    brand    of  infamy  upon  him 
rather  than    have  his  vote   and  power  as  a  citizen  neutral- 
ized l)v  a    convict,  who    is    one    of  the  vilest    of   the  vile, 
because  of  the  failure  to  subject  the  felon  to  the  same  sort 
of  interrogation.     No  nian  ought  to  be    ashamed  to  swear 
that  he  has  never  be»in    convicted    of  a  felony  or  infaraoue 
crime,  and  it  is  inconceivable  that  good  men  should  be  so 
extremely    and    foolishly   sensitive    as  to    object    to   such 
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interrogation.  But  the  fact  that  there  may  be  such  per- 
sons is  no  excuse  for  allowing  the  Constitution  to  be  evaded 
and  the  purpose  of  the  legislature  to  be  thwarted. 

To  the  foregoing  dissent  upon  the  merits  I  must  add 
that  the  opinion  which  I  have  filed  in  Harkins  v.  Cathey 
sets  forth  my  views  as  to  the  jurisdiction  in  this  as  well  as  in 
that  case,  with  the  difference  that  in  Cathey 's  case  the 
justice  who  heard  the  case  was  called  upon  to  pass  on  the 
title  to  an  office. 


H.     S.    HARKINS    V.   J.   L.   CATHEY,   Clerk  of  the  Superior 

Court  of  Buncombe  County. 

J^lection  Laic — Judges  of  Election — AppointTnent — 
(Qualifications — Mandamus — Supreme  Court — Justices 
of  Suprem e  Cou rt — Jic risd ict  io n . 

1.  The  election  law  of  1895  (Chapter  159,   Acta  1895),  conferring 

upon  the  judge?  of  the  Supreme  and  superior  courts 
general  supervisory  jurisdiction  over  clerks  of  the  superior 
courts  in  the  performance  of  their  duties  under  the  election 
law,  with  power  to  if»sue  rules  on  such  clerks,  and  on  the  hear- 
ing thereof  to  make  summary  orders  and  directions  for  their 
proper  enforcement,  is  constitutional. 

2.  Upon  failure  of  a  Chairman  of  the  State  Executive  Committee 

of  a  political  party  to  designate  judges  of  election  on  behalf 
of  such  party,  as  provided  in  Section  7,  Ch.  159,  Acts  of  1895, 
the  persons  appointed  by  the  clerk  of  the  superior  court  of 
a  county  must  belong  to  the  political  party  for  which  they 
are  appointed. 
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3.  Where  the  Chairman  of  the  State  Executive  Committef  of  one 

political  party  fails  to  designate  the  judges  of  election  for  a 
particular  county  for  and  on  behalf  of  such  party,  aodtbe 
clerk  of  the  superior  court,  under  the  exercise  of  the 
power  of  appointment  given  in  Section  7  of  Ch.  159,  Act*  of 
1895,  appoints  persons  not  having  the  requisite  qualificationf. 
the  Chairman  of  the  Executive  Committee  of  another 
political  party  in  such  county  may  bring  mandamus  to 
compel  the  clerk  to  appoint  proper  persons. 

4.  Under  Section  7,  Ch.  159,    Acts  of  1895,  giving  to  the  judges  of 

the  Supreme  and  superior  courts  supervisory  power  over 
the  clerks  of  the  superior  courts  in  the  performance  of  all  the 
requirements  of  f^aid  act,  a  single  justice  of  the  Supreme 
Court  has  jurisdiction  to  remove  judges  of  election  appoint- 
ed by  a  clerk,  if  they  have  not  the  requisite  qualifications, 
and  to  order  other  and  suitable  persons  to  be  appointed, 
Avery,  J.,  dissenting 

Petition  for  a  writ  of  rrufndamus,  brought  l>v  H.  S. 
Harkins,  Chairman  of  tlie  Repuhiicari  Executive  Com- 
mittee of  Buncomhc  county,  to  compel  J.  L.  Cathoy,  rlerk 
of  the  Superior  Court  of  Buncombe  County,  to  comply  with 
the  electiofi  law  of  1895  in  the  appointment  of  jinliresof 
election,  heard  by  Hon.  D.  M.  FrucnKS,  one  of  the  Asso- 
ciate Justices  of  the  Supreme  Court,  on  October  *J4,  l*^-'*»- 
The  opinion  and  order  of  his  Honor  are  as  follows  : 

'' This  proceeding  is  brought  under  Chapter  15iK  la^*'^ 
of  iSDo,  being  ''an  act  to  revise,  amend  and  coiitinlidate 
the  Fllection  Laws  of  North  Carolina,"  to  compel  the 
clerk  of  Buncombe  county  to  comply  with  the  provi?i(Hi> 
of  the  act  in  appointing  judges  of  election. 

It  is  alleged  and  admitted  that  the  plaintiff  ir^  a  resident 
and  (jiialified  voter  in  Buncombe  county,  and  that  the 
defendant  is  the  clerk  of  the  superior  court  oi  >ai«i 
county.  It  is  allet^ed  and  admitted  that  Hal  W.  Ajer  is 
the  Chairman  of  the  People's  Party,  which  party  voted 
more  than  thirty  thousand  votes  in  1892,  and  that  a&  ?"^'*i 
Chairman   he  had  the  right  to  designate  to  the  defendant 
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the  names  of  persons  to  be  appointed  judges  of  the  elec- 
tion to  be  held  in  November,  1896.  And  it  is  alleged 
and  admitted  that  he  failed  to  make  this  designation  on 
or  before  the  first  Monday  in  October,  1896,  which  was 
the  5th  of  October,  but  did  so  on  or  about  the  13th  of 
said  month.  And  it  was  alleged  by  the  defendant  that, 
receiving  no  list  from  said  Ayer,  Chairman  as  aforesaid^ 
he  proceeded  to  make  said  appointments,  as  it  was  his  duty 
under  said  act  to  do. 

Upon  the  hearing  of  this  case  the  defendant's  counsel 
contended  that,  defendant  having  received  no  list  from 
said  Ayer  on  the  5th  of  October,  it  was  his  duty  to  pro- 
ceed to  make  said  appointments  without  such  list,  and 
without  regard  to  what  party  the  appointees  should 
belong,  so  that  he  observed  the  other  qualifications  con- 
tained in  said  act.  And  Mr.  Davidson  stated  that,  being 
called  upon  for  his  opinion  by  the  clerk,  he  so  advised 
him.  But  it  was  contended  that,  notwithstanding  the 
opinion  of  Mr.  Davidson,  the  clerk  (the  defendant)  had 
in  fact  observed  the  distinctions  between  the-  different 
political  parties;  and  as  he  had  received  lists  from  the 
chairmen  of  the  Democratic  and  Republican  parties, 
which  he  observed,  that  he  did  appoint  one  Populist  from 
each  ])recinct  except  four,  namely,  1st  and  2nd  precincts 
of  Keem's  creek,  Avery's  creek  and  Black  Mountain 
precincts. 

It  was  also  contended  that,  these  parties  having  been 
lawfully  appointed,  the  court  had  no  right  to  remove  the 
incumbents  and  to  fill  or  cause  their  places  to  be  filled 
by  other  persons.  It  was  further  insisted  that  the 
plaintiff  Harkins  was  a  Republican  and  Chairman  of  the 
Republican  Executive  Committee  of  Buncombe  county, 
and  therefore  he  had  no  right  to  bring  and  maintain  this 
proceeding. 
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This  statement  of  facts  presents  the  questions  of  law 
arisin*^  thereon  and  the  contention  of  the  parties. 

This  act,  Ch.  159,  Sec.  7,  Laws  1895,  gave  to  Mr.  Aver, 
as  Chairman  of  the  People's  Party,  the  right  to  designate 
to  the  defendant  the  names  of  the  persons  to  be  appointed 
judges  of  election  for  his  party  in  Buncombe  eoimtj. 
Had  this  been  done  on  or  before  the  first  Monday  in 
October  the  defendant  would  have  had  no  discretion,  and 
it  would  have  been  his  duty  to  make  the  appointment?  a« 
designated.  He  would  then  have  been  but  the  ajjent 
provided  by  law  to  carry  out  the  will  of  Mr.  Ayer. 

But,  as  he  received  no  such  list  from  Mr.  Aver  on 'or 
before  the  iirst  Monday  in  October,  it  then  became  bis 
duty  to  make  such  appointments,  observing  the  require- 
ments of  the  law  for  such  judges,  one  of  which  is  that 
they  must  be  members  of  the  People's  Party,  if  there  are 
such  in  the  township.  This  is  clearly  shown  to  be  the 
spirit  and  intention  of  the  law,  and  is  clearly  manifested 
by  the  language  used  in  giving  the  clerks  this  power, 
to- wit,  that  if  "  the  chairmen  of  the  State  {Executive  Com- 
mittees, or  either  of  them,  shall  have  failed  to  recommend 
persons  so  (pialified  for  said  appointments,  then  the  clerk 
shall  appoint  suitable  persons,  having  all  the  reqnmtt 
qualijioations  herein  deaevihed^  without  such  recommenda- 
tions.'' 

It  seeujs  to  me  that  there  can  be  no  doubt  but  that 
this  language  includes  the  requirement  that  the  person 
appointed  shall  belong  to  the  political  party  for  which  he 
inay  l»c  ai)pointed.  But  this  does  not  prevent  the  clerk 
from  selecting  from  the  persons  otherwise  qualified  of  the 
]K>litical  party  for  which  he  is  making  the  appointment. 

This  is  a  public  law,  intended  for  the  whole  people,  and 
the  whole  peo])le  are  interested  in  the  correct  interpreta- 
tion and  enforcement  of  the  same.     I  therefore  fail  to  see 
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anything  in  the  objection  to  Mr.  Harkins'  bringing  and 
prosecuting  this  proceeding.  I  am  informed  that  Judge 
Hoke  took  the  same  view  of  this  law  that  I  have  taken  in 
the  Salem  case,  which  was  recently  before  him.  There,  as 
I  understand,  the  clerk,  not  having  received  the  list  from 
Mr.  Ayer,  appointed  a  Republican  registrar  for  the  People's 
Part3^  The  Chairman  of  the  Democratic  County  Com- 
mittee applied  for  and  obtained  a  rule  on  the  clerk  ;  the 
Republican  was  removed  and  a  member  of  the  People's 
Party  appointed.  I  may  not  be  entirely  correct  in  stating 
the  facts  of  the  case  before  Judge  Hoke^  but  I  state  them 
as  I  have  heard  them.  If  I  have  stated  the  facts  correctly 
and  his  ruling,  I  agree  with  him.  If  it  should  be  that  I 
am  mistaken  as  to  the  facts  and  ruling  in  the  case  referred 
to,  it  will  not  affect  my  own  decided  opinion  of  the  law 
as  above  expressed. 

This  act  (Sec.  7)  provides  "that  the  judges  of  the 
Supreme  and  superior  courts  shall  exercise  general  super, 
visory  power  over  the  clerks  in  the  execution  and  perform- 
ance of  all  the  powers,  duties,  directions  and  requirements 
of  this  act."  This  I  construe  to  give  me  the  power  to 
inquire  into  the  manner  in  which  the  clerk  has  discharged 
his  duty,  and,  if  I  find  that  he  has  not  discharged  it  accord- 
ing to  law,  to  overrule  and  correct  him,  and  if  I  find 
that  he  has  made  appointments  in  violation  of  the  law,  to 
declare  them  void,  and  to  require  appointments  to  be  made 
in  accordance  with  the  law,  and  to  sustain  his  appoint- 
ments where  they  have  been  made  according  to  law. 

I  have  now  declared  the  law  bearing  on  the  case  as  I 
understand  it.  And  this  brings  me  to  a  consideration  of 
disputed  facts,  which  have  given  me  much  more  trouble 
than  the  questions  of  law  involved.  And  it  seems  strange 
to  me  that  a  man  possessing  the  other  requisite  qualifica- 
tions for  a  judge  of  an  election    should  not  have  suflicieut 
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prominence  among  his  neighbort^  for  them  to  determine 
to  what  political  party  he  belonged.  But  such  seems  to 
be  the  case  here. 

While  there  are  reasons  for  me  to  suppose  that  the 
defendant  acted  under  a  misapprehension  of  his  rights  in 
making  these  appointments  (Mr.  Davidson's  advice),  [shall 
give  him  the  benefit  of  the  presumption  that  he  did  right 
in  making  these  appointments,  unless  it  appears  otherwise 
from  the  evidence  or  from  his  admissions,  and  that  the 
burden  (outside  of  admissions)  is  upon  the  plaintitT:  that, 
acting  under  this  rule,  I  find  that  C.  B.  Leonard,  appointed 
for  the  first  precinct,  town  of  Asheville,  W.  W.  Owenshv 
for  the  second  precinct,  W.  D.  Justice  for  the  fourth  pre- 
cinct, and  G.  W.  Freeman  are  Populists;  they  so  swear: 
and  I  give  them  credit  for  knowing  to  what  party  they 
belong  and  for  swearing  the  truth,  although  there  i* 
evidence  before  me  tending  to  show  that  W.  D.  Justice  is 
now  chairman  of  a  democratic  club  in  Asheville.  I  also 
find  under  this  presumption  that  W.  M.  Jones  is  a  Popu- 
Itst,  although  there  is  evidence  showing  that  he  is  now  one 
of  the  citv  aldermen  of  Asheville  and  was  elected  as  % 
Democrat.  At  this  time,  when  there  are  so  many  chanifcs, 
I  do  not  think  this  proves  that  he  is  not  a  Populist  now: 
and  I  find  upon  the  direct  testimony  of  W.  H.  Wilson, 
corroborated  by  that  of  H.  S.  Harkins  and  not  contradicted 
by  any  evidence,  that  W.  P.  Brown,  J.  M.  Ingles,  C.  C. 
McCathey,  W.  P.  Kilpatrick,  N.  A.  Miller,  R.  V.  Wolfe, 
Jas.  Reese,  W.  C.  Penland,  James  Patton  (or  Jos.  Pattoo, 
whi'ihever  it  may  be),  C.  C.  Murray,  G.  W.  Curtin,  Jesse 
Williams,  H.  C.  Blankenship,  II.  J.  Miller,  George  Harris. 
R.  P.  Lewyllen,  J.  W.  Bowling,  Jas.  Foster,  W.  E.  Poun- 
der and  William  Gaddy  are  not  Populists;  that  findin?. 
as  I  do,  that  C.  B.  Leonard,  W.  M.  Owensby,  W.  D.  Jn«- 
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tice,  J.  N.  Jones  and  G.  W.  Freeman  are  PopnlistP,  and 
holding,  as  I  do,  that  where  tlie  defendant  (the  clerk)  com- 
plied with  the  law  in  making  the  appointments,  the  parties 
so  appointed  are  rightfully  in  and  entitled  to  hold  their 
offices,  the  same  are  by  nie  affirmed. 

But  as  to  W.  P.  Brown,  J.  M.  Ingles,  C.  C.  McCathey, 
W.  P.  Kilpatrick,  N.  A.  Miller,  R.  V.  Wolfe,  James 
Reese,  W.  P.  Penland,  James  or  Joseph  Patten,  C.  C. 
Murray,  G.  W.  Justice,  Jesse  Williams,  H.  C.  Blanken- 
ship,  J.  W.  Bowling,  R.  J.  Miller,  Geo.  Harris,  R.  P. 
Lewyllen,  Jas.  Foster,  W^.  E.  Pounder  and  W.  Gaddy  not 
being  members  of  the  People's  Party,  I  hold  and  declare 
they  were  not  lawfully  appointed  and  are  not  entitled  to 
hold  and  exercise  the  functions  and  to  perform  the  duties 
of  said  offices  to  which  they  were  so  wrongfully  and 
unlawfully  appointed,  and  that  they  are  hereby  removed 
from  said  offices  to  which  they  have  been  wrongfully  and 
unlawfully  appointed;  and  said  offices,  to  which  they 
have  been  so  appointed,  are  declared  to  be  now   vacant. 

It  is  admitted  in  defendant's  answer  that  he  has  made 
no  appointment  of  judges  for  the  Populist  Party  for  the 
first  and  second  precincts  of  Reem's  creek,  and  none  for 
Avery's  creek  and  Black  mountain  precincts.  So,  the  offi- 
ces of  judges  for  the  Populist  for  these  four  precjincts 
are,  by  the  admission  of  defendant's  answer,  found  and 
declared  to  be  vacant  as  to  the  People's  Party. 

There  has  been  some  evidence  before  me  intended  to 
show  that  the  People's  Party  of  Buncombe  county  are  sat- 
isfied with  defendant's  appointments.  I  cannot  consider 
such  evidence.  I  have  no  right  or  power  to  consider  such 
evidence  as  this.  My  duty  is  to  find  what  the  clerk  did 
and  declare  the  law  arising  thereon.  When  this  is  done, 
my  duty  is  done. 
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There  is  some  evidence  introduced  intended  to  show 
that  some  of  the  parties  designated  by  Hal  W.  Ayer  as 
State  Chairman  of  the  Populist  party  are  Republicans. 
But  I  have  nothing  to  do  witli  this  matter:  it  is  not  before 
me.  I  do  not  say  but  that,  under  proper  proceedings 
against  a  State  Chairman,  this  matter  might  be  inquired 
into.  Neitlier  do  I  say  that  it  could.  I  give  no  opinion 
as  to  that.  But  what  I  am  deciding  and  what  I  do  decide 
is  that  when  the  State  Chairman  makes  his  designation* 
within  the  time  provided  by  the  statute  for  him  to  do  so, 
then  the  clerk  has  no  discretion,  and  it  is  his  duty  to  make 
the  appointments  as  designated;  that,  if  there  are  any 
appointments  made  by  the  clerk,  not  especially  noticed 
herein,  they  are  aflSrmed. 

Order  :  It  is  therefore  considered,  adjudged  and  ordered 
that  the  defendant,  J.  L.  Cathey,  as  Clerk  of  the  Superior 
Court  of  Buncombe  County,  proceed  at  once  to  fill  the 
vacancies  now  existing  in  the  ofHces  of  judges  of  election 
on  the  part  of  the  People's  Party,  for  precincts  No.  3,  No. 
6,  No.  7  and  No,  8  in  the  city  of  Asheviile,  these  offices 
being  declared  by  me  to  be  now  vacant,  and  that  he  pro- 
ceed at  once  to  fill  the  places  for  which  the  following  per- 
sons were  appointed  by  him,  and  whose  offices  are  now 
declared  vacant,  and  for  the  respective  precincts  for  which 
they  were  appointed,  to-wit,  W.  P.  Brown,  J.  M.  Ingles. 
C.  C.  McCathey,  W.  P.  Kilpatrick,  N.  A.  Miller,  R.  V. 
Wolfe,  James  Reese,  W.  C.  Penland,  James  or  Joseph  Pat- 
ton,  C.  C.  (or  J.  C.)  Murray,  G.  W.  Justice,  Jesse  Williams, 
H.  C.  Blankonship,  A.  J.  Miller,  J.  W.  Bowling,  George 
Harris,  R.  P.  Lewyllen,  James  Foster,  W.  E.  Pounder  and 
Williaiii  Gaddy. 

And  the  clerk  will  also  proceed  at  once  to  fill  the  vacan- 
cies now  existing  in   the  1st   and    2d  precincts  of  Reem's 
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creek  and  in  Avery's  creek  and  Black  mountain  precincts. 

And  as  these  offices  are  now  vacant,  and  it  being  admit- 
ted that  he  has  now  in  his  possession  a  list  of  names  fur- 
nished him  by  Hal  W.  Ayer,  State  Chairman  of  the  Peo- 
ple's Party,  for  the  various  precincts,  he  will  forthwith  and 
without  delay  proceed  to  fill  said  vacancies  by  appointing 
the  persons  so  named  and  designated  by  the  said  Hal  W. 
Ayer  as  Chairman  aforesaid  ;  and  if  the  said  Hal  W. 
Aver  shall  have  failed  to  name  and  designate  names  for 
any  one  or  more  of  said  precincts,  he  will  at  once  proceed 
to  appoint  and  fill  the  same  from  the  People's  Party.  Such 
appointees  of  his,  if  it  shall  be  necessary  for  him  to  make 
of  persons  not  designated  by  said  Ayer,  shall  have  the 
other  qualifications  provided  by  said  Act  of  1895. 

And  he  will  make  known  to  me,  at  Chambers^  at  the 
Supreme  Court  Building  in  the  city  of  Raleigh,  N.  C,  at 
12  o'clock  M.  on  the  29th  day  of  October,  1896,  how  and 
in  what  manner  he  has  observed,  kept  and  obeyed  this 
order  and  judgment.     This  the  26th  day  of  October,  1896. 

The  plaintiff  will  recover  his  costs  of  defendant. 
(Signed)  D.  M.  FURCHES, 

Associate  Justice  Supreme  Courts  N.  C, 

The  Sherifl'  of  Buncombe  county,  X.  C,  will  execute 
this  order  forthwith  upon  its  receipt  by  delivering  a  copy 
of  the  same  to  J.  L.  Cathey,  clerk  of  the  superior  court 
of  Buncombe  county,  N.  C,  and  make  due  return  thereof 
to  me  forthwith.      This  October  26,  1S96. 

(Signed)  D.  M.   FURCHES, 

Associate  Justice  Svjyreme  Courts  JV.  C. 

From    this   order    the   defendant    appealed    to   the   full 
bench. 
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Mr,  J.  W.  Graham^  for  plaintiff. 

Messrs.  Shepherd  i&  Bnshee^  for  defendant  (appellant). 

FuRCHKB,  J.:  The  Court  being  of  the  opinion  that  the 
opinion,  findings  and  judgment  of  the  court  below  were 
correct  and  should  be  aflirined  if  the  act  of  1895.  Ch. 
159,  known  as  ''The  Election  Law,"  is  constitutional: 

And  it  having  been  decided  in  the  case  of  McDonald 
V.  Morrow^  at  this  Term,  that  said  act  is  constitutional 
therefore,  adopting  the  discussion  of  the  constitutional 
question  in  the  case  of  McDonald  v.  Morrow  and  tli« 
opinion  of  the  court  below  for  the  discussion  of  the  other 
matters  involved  in  the  case  as  the  opinion  of  this  Conrt, 
the  judgment  appealed  from  is  affirmed. 

A.VERY,  J.  (dissenting)  :  Without  questioning  the  con- 
clusion reached  by  the  learned  justice  from  whose  judg- 
ment the  appeal  was  taken  upon  the  merits,  I  dissent 
from  the  opinion  of  the  Court  on  the  ground  that  he  had 
no  jurisdiction  of  the  subject  matter  of  the  action,  and 
the  Legislature  had  no  power  to  confer  such  jurisdiction 
upon  him.  In  Section  8,  Article  4  of  the  Constitntion. 
the  jurisdiction  of  the  Supreme  Court  is  defined  to  extend, 

1.  To  reviewing  on  appeal  any  decision  of  the  c<>uris 
below  upon  any  matter  of  law  or  legal  inference. 

2.  To  giving  the  same  jurisdiction  over  ''  issues  of  fact*' 
and  ''  questions  of  fact ''  as  were  exercised  by  the  same 
Court  before  the  adoption  of  the  Constitution  of  1868. 

3.  To  issuing  remedial  writs  necessary  to  give  it  a 
general  supervision  and  control  over  the  proceeding?  ol 
inferior  courts. 

In  Section  12  of  the  same  article  of  the  Constitiuion 
it  is  provided  that  *'  the  General  Assembly  shall  allot  and 
distribute  that  portion  of  this  power  and  jurisdiction 
which    does  not  pertain  to  the  Supreme  Court  among  ^a^ 
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other  courts  prescribed  in  this  Constitution  or  which  may 
be  established  by  law.^' 

It  is  not  contended,  neither  can  it  be  plausibly  insisted, 
that  a  single  justice  of  the  Supreme  Court  is  a  court  other 
than  the  Supreme  Court,  or  can  be  constituted  a  separate 
court  bv  legislative  enactment.  Whatever  he  does  under 
color  of  authority  purporting  to  be  granted  by  an  act  of 
Assembly  it  must  be  conceded  is  done  without  changing 
the  character  of  his  office  or  assumino:  the  role  of  a  dis- 
tinct  officer  created  by  such  statute.  In  the  opinion  (by 
Chief  Justice  Pearson)  in  Clark  v.  Stanley^  ^Q  N.  C,  59, 
the  Court  hold  that  '' a  public  office  is  a  public  agency," 
and  the  person  who  is  appointed  to  perform  the  agency  is 
a  public  officer,  and,  hence,  that  to  attempt  to  confer  upon 
the  President  of  the  Senate  and  the  Speaker  of  the  House 
the  power  to  appoint  proxies  and  directors  in  all  public 
corporations  was  an  attempt  to  clothe  them  with  a  new 
and  additional  office.  Hence,  in  such  cases,  the  person 
appointed  is  precluded  from  holding  the  new  office  under 
Section  7,  Article  14  of  the  Constitution.  If  it  be 
conceded,  as  it  seen)s  to  me  it  will  be,  thi^t  the  attempt  to 
clothe  a  justice  of  the  Supreme  Court  with  this  power 
creates  no  new  office,  then  it  is  plainly  in  violation  of  the 
Constitution  to  vest  in  him  jurisdiction  which  that  instru- 
in en t  declares  "shall  be"  allotted  and  distributed  either 
to  courts  other  than  the  Supreme  Court  prescribed  by  the 
Constitution  or  which  may  be  established  by  law.  This 
provision  is  clear  and  mandatory  as  to  whom  the  Legisla- 
ture shall  clothe  with  jurisdiction,  and  clearly  a  single 
justice  of  the  Supreme  Court  comes  within  neither  of  the 
classes  mentioned  in  that  section.  If  the  people,  through 
the  organic  law,  have  bound  the  Legislature  by  solemn 
mandate,  expressed  in  unmistakable  terms,  to  confer  "  all 
jurisdiction ''  *'  which   does   not    pertain    to  the  Supreme 
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Court  "  upon  two  otlier  classes  of  courts  specified,  and  a 
single  justice  of  the  Supremo  Court  comes  within 
neither  classification,  then  the  attempt  to  give  the  powers 
mentioned  in  the  election  law,  in  so  far  as  the  act 
imposes  upon  him  jurisdiction  to  pass  upon  the  rights  of 
property  of  the  citizens  of  the  State,  is  unconstitutional 
and  void. 

The  power  that  pertains  to  the  Supreme  Court,  as  a 
court,  to  issue  remedial  writs  clearly  cannot  be  conferred 
upon  a  single  member  but  only  upon  the  organized  body. 
Therefore,  I  conclude,  upon  more  mature  reflection,  that  it 
is  in  violation  of  the  Constitution  to  impose  upon  a  sing^le 
justice  of  the  Supreme  Court  any  of  the  powers  that  the 
Legislature  has  attempted  to  confer  upon  that  Court. 
What  I  have  written  so  far  is  applicable  to  all  of  the  elec- 
tion cases  where  the  original  hearing  has  been  had  before, 
and  the  appeal  taken  from  the  judgment  of,  a  justice  of 
this  Court. 

But,  in  this  particular  case,  the  controversy  involved 
the  right  of  certain  persons  to  act  as  registrars  of  election 
under  Section  7,  of  Chapter  159  of  the  Laws  of  1895, 
known  as  the  Election  Law,  and  the  opinion  of  the  Conn 
sustains  the  right  of  a  single  justice  of  this  Court  to  order 
the  removal  of  a  registrar  or  judge  of  election  after  be  was 
appointed  by  the  clerk  of  the  superior  court  of  Buncombe 
county  under  said  section,  and  had  been  inducted  into 
office  because  the  clerk  had  not  followed  the  requirements 
of  said  section  as  construed  by  this  court,  in  the  selec- 
tion of  persons  belouging  to  diflerent  political  parties,  and 
in  acting  on  the  recommendation  of  the  chairmen  as 
therein  prescribed. 

I  am  not  disposed  to  question  the  correctness  of  the  con- 
struction given  to  the  section  of  the  statute  under  con- 
sideration.    But  certain    persons   had  been  appointed  and 
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inducted  into  oflSce  as  registrars  on  the  fifth  day  of  Octo- 
ber and  had  continued  to  act  until  the  24th  of  the  same 
month.  The  conclusion  of  the  Court  is  that  a  justice  of 
the  Supreme  Court  had  authority  to  order  the  clerk  to 
remove  those  incumbents  and  induct,  into  office  the  per- 
sons whom  he  ought  to  have  appointed  at  first,  under  the 
construction  placed  upon  the  act  by  this  Court.  To 
this  ruling  I  wish  to  dissent  also  upon  other  grounds. 

In  Worthy  v.  Barrett,  Justice  Rkadk  delivering  the  opin- 
ion of  the  Court,  said  that  every  person  who  is  appointed 
or  elected  under  the  provisions  of  law  to  discharge  a  public 
duty  and  is  required  to  take  an  oath  to  support  tlie  Con- 
stitution of  the  United  States  (as  registrars  and  judges  are 
required  to  do  under  said  Section  7)  is  a  public  officer.  A 
further  evidence  that  one  is  an  officer,  as  distinguished 
from  a  mere  placeman,  is  the  fact  that  the  law  allows  him 
fees  and  emoluments  (as  does  our  statutes.  Section  50,  Ch. 
159,  Laws  of  1895).  As  already  intimated.  Chief  Justice 
Pearson  went  further  in  Clark  v.  Stanly,  svjyra,  and  for 
the  Court  announced  the  principle  that  the  right  *'  of 
appointing  to  a  public  office  constitutes  of  itself  a  public 
officer."  I  will  not  suff'er  myself  to  be  diverted  from  the 
proposed  line  of  niy  argument  by  discussing  the  question 
suggested  by  the  announcement  of  this  principle,  to  sustain 
which  Chief  Justice  Pearson  relied  upon  what  he  denomi- 
nated that  "  mine  of  learning,  Hoke  v.  Henderson,  4  Dev., 
1.  But  it  would  seem  difficult  to  show  that  the  power  of 
appointing  judges  and  registrars  of  election  was  not  an 
attempt  to  confer  upon  a  clerk  another  office  while  admit- 
ting that  the  power  to  appoint  railroad  directors  was  an 
attempt  to  give  to  the  ])residing  officers  of  the  two  branches 
of  the  Legislature  dual  official  duties  growing  out  of  the 
new    agency  for    the    public.     The    ])rinciple   decided  in 
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Clark  V.  Stanley^  supra^  was    approved  \u  Eliason  v.  CoU- 
ma7i,  86  N.  C,  235,  and  Cloud  v.  Wilson^  72  N.  C,  155. 

All  office  is  property,  and  the  Le.fifi8lature  can  not  deprive 
an  incumbent  of  his  right  to  it  by  inerel}'  clothing  another 
official  with  arbitrary  power  to  remove.  Hoke  v.  Rendtr- 
8on^  supra.  This  principle  is  too  familiar  to  warrant  any 
elaboration  of  it. 

If,  then,  it  be  conceded  that  the  registrars  who  had  qual- 
ified and  entered  upon  the  discharge  of  their  duties  on  the 
5th  of  October  were  incumbent  officers  on  the  24th  of 
October,  and  had  a  property  in  the  offices,  it  seems  to  me 
to  follo^w  that  no  judge  or  justice  could  proceed  to  adjudi- 
cate the  question  involved  in  the  face  of  the  constitutional 
provision  (Sec.  19,  Art.  1)  that  "in  all  controversies  at 
law  respecting  property  the  ancient  mode  of  trial  hy  jurj 
is  one  of  the  best  securities  of  the  rights  of  the  people  and 
ought  to  remain  sacred  and  inviolable.'"  The  law  points 
out  clearly  how  the  boards  of  (/ounty  Commissioners  shall 
proceed  in  inducting  a  Sheriff  into  office.  Suj^pose  the 
Legislature  should  pass  a  statute  empowering  a  judge  of 
the  superior  court,  a  justice  of  the  Supreme  Court  or  all 
of  the  members  of  that  Court  to  remove  one  incumbent 
and  substitute  another  without  the  intervention  of  a  jury, 
would  any  lawyer  hesitate  to  pronounce  the  act  unconsti- 
tutional i  Yet,  the  definition  of  a  pnl)lic  officer  in  all  of 
the  recent  decisions  of  this  Couit  as  dearlv  covers  a  re»r- 
istrar  or  judge  of  election  as  a  Sheriff*,  and  I  cannot  si»e 
why  the  Legislature  might  not  with  the  same  propriety 
and  show  of  authority  attempt  to  give  a  single  judije  or 
justice  supervisory  ])ower  over  the  Board  of  Commissioners 
in  the  induction  of  Sheriffs  and  clerks  into  office,  includ- 
ing the  right  of  removing  one  already  inducted.  Without 
denying  the  correctness  of  the  interpretation  of  the  law 
affecting  registrars  and  judges,  it  seems  to  me  that  the  Con- 
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stitution  protects  them  against  such  summary  methods  of 
ejectment  as  fully  as  it  does  him  who  is  in  possession  of 
land  and  appears  on  a  preliminary  hearing  to  be  a  tres- 
passer from  being  ousted  without  the  intervention  of  a 
jury.  But  it  is  contended  that,  because  the  Legislature  has 
clothed  single  justices  of  the  Supreme  Court  with  certain 
other  powers  which  have  been  exercised  by  them  without 
question,  therefore,  whatever  may  be  its  language,  it  fol- 
lows that  it  was  not  an  infringement  on  the  organic  law 
to  authorize  them  to  direct  the  clerk  of  the  Court  to  remove 
an  officer  after  his  induction  into  oiRce.  If  all  of  the  stat- 
utes granting  authority  were  analogous  to  that  before  us 
for  construction,  which  I  do  not  concede,  it  would  not  fol- 
low that  two  or  a  dozen  infractions  of  the  Constitution, 
which  had  so  far  gone  unchallenged,  should  authorize  the 
Legislature  to  disregard  its  provisions  again,  and  the  courts 
to  lend  their  sanction  to  the  claim  of  the  legislative  rights 
to  do  80. 

The  case  of  In  re  Bryan,  60  N.  C,  l,and  other  cat^es 
reported  in  the  same  volume  and  relied  on  as  authority, 
were  ciecidc'd  in  1S63,  before  the  provisir)ns  of  the  Cont^ti- 
tution  of  1.S6S,  which  are  now  before  us  for  consideration, 
were  passed,  and  involved  the  right  of  the  Supreme  Court 
judges  of  this  State  to  issue  writs  of  habeas  corj)us  to 
inquire  into  the  rightfulness  of  the  detention  of  pri^omM's 
by  Confederate  officers. 

But,  supposing  that  the  Constitution  of  1868  had  then 
been  adopted,  the  remedy  provided  in  compliance  with  the 
Constitution  (Art.  l,Sec.  18)  for  all  persons  restrained  of 
their  liberty  is.  under  the  provisions  of  the  statute  i  7'he 
Code,  Sec.  1623),  the  ancient  writ  of  habeas  corpun.  The 
Constitution  recpiired  the  Legislature  to  furnish  an  ade- 
quate remedy,  and  when  it  was  declared  that  all  such 
persons  should    have   the    right  to  "  prosecute  a   writ  of 
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habeas  eorpus^^  it  followed,  ex  vi  termini^  that  they  were 
entitled  to  demand  this  remedy  before  any  judge  or  anv 
court  of  general  jurisdiction  in  this  country.  The  power 
of  all  judges  to  grant  it  was  conceded  before  Magna  Charta, 
and  was  only  reaflSrmed,  like  many  other  cardinal  principles, 
in  that  instrument  and  tliose  that  followed  reaffirming  it. 
Hurd  on  Habeas  Corpus  (2nd  Ed.),  p.  132;  Church  on 
Habeas  Corpus,  Sec.  3.  From  the  earliest  times  it  extended 
to  all  cases  of  illegal  imprisonment,  and  the  jurisdiction  w^ 
exercised  by  the  judges  of  King's  Bench,  Chancery  and 
Common  Pleas.  Blackstone  says  (3  Com.,  pp.  40  to  44i 
of  all  of  these  courts  that  they  exercised  as  well  original 
as  appellate  jurisdiction,  and  some  of  them  acted  upon 
judicial  questions  in  courts  of  nisi prius.  3  Bl.  Com.,  p. 
59  et  seq.  When  in  England /the  right  to  prosecute  a  writ 
of  habeas  corpus  was*  granted  it  was  construed  to  authorize 
an  application  to  any  of  these  judges.  So,  when  the  Con' 
stitution  enjoined  upon  the  Legislature  the  duty  of  provid- 
ing a  remedy,  and  in  the  exercise  of  that  duty  they  passed 
the  statute,  the  right  to  "  prosecute  that  writ''  implied  the 
right  to  apply  to  any  judge  of  an  inferior  court  of  general 
jurisdiction  or  a  court  of  appeal.  Besides  all  this,  the  right 
to  bring  persons  before  a  court,  whose  presence  is  neces- 
sary in  order  to  the  exercise  of  its  powers,  like  the  right  to 
try  its  own  otficers  for  alleged  tortf<  or  criminal  acts  done 
under  color  of  office,  is  inherent  in  every  court  of  general 
jurisdiction,  and  its  exercise  is  essential  to  the  preservation 
of  its  power  and  dignity.  State  v.  HoskinSy  77  N.  C,  530, 
534. 

The  power  to  commit  to  answer  a  criminal  charge  is  the 
converse  of  that  to  relieve  fro»n  illegal  restraint.  It  has 
been  held  from  the  earliest  English  history  to  be  inherent 
in  every  judicial  officer  clothed  with  jurisdiction  to  try 
criminal   offences,    so  that  tlie  creation  of  any    such  office 
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carries  with  it  to  the  incumbent  the  right  to  issue  a  war- 
rant for  arrest  and  conduct  a  preliminary  examination.  It 
is  the  beginning  of  the  exercise  of  criminal  jurisdiction  and 
passes  whenever  the  jurisdiction  is  given.  Thus  Section 
27,  Art.  lY  confers  the  authority  on  justices  of  the  peace  to 
try  certain  criminal  oifences,  and  this  grant  of  jurisdiction 
carries  with  it  by  implication  the  right  to  conduct  prelimi- 
narj'  examinations  under  such  regulations  as  the  Legis- 
lature may  prescribe. 

The  order  in  the  exercise  of  a  police  power  that  a  person 
convicted  on  a  trial  for  bastardy  or  any  other  criminal 
offence  shall  t)e  sent  to  the  workhouse  till  he  work  out 
the  cost,  as  has  been  decided  in  the  late  opinions  in  bas- 
tardy cases,  is  not  a  sentence  or  judgment  rendered  upon 
tlie  trial  of  an  action.  The  power  is  entrusted  to  boards 
of  coiumifisioiiers  as  well  as  justices  of  the  peace,  not  for 
the  purpose  of  inflicting  punishment  but  to  protect  the 
public.  The  superintendent  of  an  insane  asylum  is 
empowered  to  compel  patients  to  work  on  the  farms 
attached  to  such  institutions,  and  the  authority  is  exer- 
cised, not  as  a  punishment  but  sometimes  to  promote  the 
health  of  the  patient  and  sometimes  to  get  the  benefit  of 
his  labor  as  a  contribution  towards  his  own  support. 
Neither  the  County  Commisioners  nor  superintendents  of 
asylums,  in  the  cases  we  have  referred  to,  can  be  said  to 
impose  a  sentence  or  usurp  the  jurisdiction  of  a  court. 
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E.  Mcdonald  v.  j.  m.  morrow,  cierk. 

El€ctio7i    Law  —  Constitutional     Laio  —  Jurisdiction   of 

§ 

Justices  of  Sujjreme  Court — Supervising  Superiar  Court 
Clerks — Declarirkg  Result  of  Election — Duties  of  Clerk. 

1.  Sec.  7  of  Chap.  159,  Acts  of  1895  (Election  Law),  conferringon  the 

judges  of  the  Supreme  and  superior  courts  general  super- 
visory jurisdiction  over  clerks  of  the  superior  court  in  the 
performance  of  their  duties  under  such  law,  withpoverto 
issue  rules  on  such  clerks,  and  on  the  hearing  thereof  to 
make  summary  orders  and  directions  for  the  pjopfr  euforce- 
raent  of  the  law,  is  not  in  conflict  with  the  Constitution,  and 
is  valid.    (Avery,  J.,  dia^enis,  arguendo).    • 

2.  The  duties  of  a  clerk  of  the  superior  court  under  the  Election 

I^aws  of  1895,  in  tahulating  the  result  of  the  election  and 
declaring  the  result,  are  minister ial :  and  it  is  his  c^uty  to 
count  all  returns  receiv*  d  through  the  regular  channels 
unless  it  appears  on  their  face  that  they  are  not  in  fact  the 
returns  from  the  precincts  as  they  purport  to  be,  in  whicb 
case  he  should  not  count  them  until  directed  by  a  judjre  of 
the  Supreme  or  superior  court. 

This  was  a  proceeding  luider  Section  7  of  ('hH]>ter  1*>^. 
Acts  of  1S95,  to  restrain  the  defendant  Clerk  of  the 
Superior  (?onrt  of  Mecklenburg  County  from  tahulatintr 
and  ccuiiiting  the  election  returns  from  Piijeville  Town^lli^)• 
Precinct  No.  2,  on  the  ground  of  alleged  irregulurities. 
intimidation,  etc.,  heard  before  Hon.  D.  M.  FrRrH>>,  oiie 
of  the  judges  of  the  Supreme  Court. 

His  Honor,  in  rendering  liis  judgiiient,  filed  the 
following  opinion  : 

''  Upon  a  full  consideration  of  this  matter,  I  am  of  the 
opinion  that  the  restraining  oider  heretofore  grantHl 
should  be  vacated  and  the  motion  for  an  injunction  should 
be  denied.  But,  in  thus  holding,  I  do  not  find  that  there 
had  been  no  irregularities,  intimidations  or  frauds  coiii- 
mitted     on    tlie    election    in     Precinct    No.    2,    Pineviile 
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Township.  It  is  not  necessary  that  I  should  undertake  to 
decide  these  questions,  nor  do  I  think  that  I  have  the 
power  to  do  so  in  this  proceeding.  My  opinion  is  that 
registrars  and  judges  of  election  should  be  residents  of  the 
precinct  for  which  they  are  appointed.  But  when  they 
are  regulaily  appointed  the  law  presumes  they  are  right- 
fully appointed  and  that  they  are  residents  of  the 
precincts  for  which  they  have  been  so  appointed.  If  they 
are  not,  the  law  provides  the  means  by  which  this  may  be 
legally  tried  and  judicially  determined. 

No  citizen  or  voter  has  theright  to  take  the  matter 
in  his  own  hands,  and  by  fraud,  violence,  intimidations 
or  other  unlawful  means  attempt  to  correct  such  mistake, 
if  one  has  been  made.  If  this  were  allowed,  free  elections 
and  free  governments  would  soon  be  at  an  end. 

No  citizen  has  the  right  to  undertake  to  correct  such 
mistake,  if  one  has  been  n)ade,  by  officiously  running 
the  township  lines"  and  filing  his  report  with  the  board,'' 
acting  in  discharge  of  their  duties  as  registrars  or  judges 
of  election. 

And  if  any  person,  by  such  acts  or  by  threats  of  violence, 
or  threats  of  indictinent  or  other  unlawful  means,  did 
intimidate  f.aid  registrarsor  judges,  and  by  such  means  did 
interfere  with  them  in  the  lawful  discharge  of  their  duty 
as  such  registrars  or  judges,  they  have  violated  both  the 
criminal  and  civil  law  of  the  State,  and  in  my  opinion 
neither  the  State  nor  the  individuals  who  may  have  been 
injured  thereby  are  without  remedy.  But  it  is  not  in 
this  proceeding. 

I  am  in  full  sympathy  with  what  I  understand  to  be  the 
spirit  and  meaning  of  the  election  law  of  1895 — a  free  and 
fair  election  and  fair  and  honest  count.  And  while  I 
would  not  consider  it  my  duty  to  sustain  everv  technical 
objection  that  might  be  made  to  the  manner  of  executing 
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this^  law,  if  I  saw  that  substantial  justice  had  been  done 
and  a  fair  expression  of  the  qualified  voters  had  been 
obtained  I  would  feel  it  my  duty  to  exert  all  the  powers 
I  have  to  prevent  fraud  and  intimidations  of  any  kind.  Bat 
it  seems  to  me,  from  the  affidavits  filed  in  this  proceeding, 
that  this  trouble  has  probably  arisen  from  the  fact  that 
two  negroes  were  appointed  registrars  in  this  township. 
And  while  it  is  not  for  me  to  say  whether  thcj' should  have 
been  appointed  or  not,  (and  I  do  not  say  whether  they 
should  or  should  not  have  been  appointed),  I  do  ?ay 
that  under  the  Constitution  iiud  laws  of  this  State  the 
negro  is  a  legal  elector  and  is  entitled  to  accept  and  hold 
the  office  of  judge  or  registrar  of  elections  and  to  exercise 
and  perform  the  duties  appertaining  to  the  same:  and 
the  time  has  passed  (if  it  ever  existed)  in  Korth  Carolina 
when  he  can  be  illegally  interfered  with  and  prevented 
from  discharging  his  duties  as  such  officer  on  thatacconnt. 
Rut  it  is  my  opinion  that  the  duties  of  a  clerk,  in  tabulat- 
ing the  vote  of  an  election  and  in  announcing  the  result, 
are  ministerial  duties,  and  that  it  is  his  duty  to  tabulate 
and  compute  all  such  votes  as  come  to  him  through  the 
regular  channel  prescribed  by  law,  unless  it  shall  appear 
upon  the  return  itself  that  it  is  in  fact  not  the  return  of 
said  precinct  for  which  it  purports  to  be.  In  such  case 
he  should  refuse  to  count  it  unless  he  shall  be  directed  to 
do  so  by  an  order  of  a  judge  of  the  superior  or  Supreme 
Court.  Tpon  an  examination  of  a  certified  copy  inot 
objected  to  by  the  plaintiiF)  of  the  return  of  the  elec- 
tion in  this  precinct  to  the  defendant,  I  cannot  say  that  it 
contains  such  inherent  and  patent  defects  as  would  have 
authorized  the  clerk  to  reject  it  under  the  rule  I  have 
stated  ;  and  this  being  so  it  was  his  duty  to  tabulate  and 
•count  the  same. 

Therefore  the   restraining   order  heretofore  granted  in 
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this  ease  is  vacated  and  the  motion  for  a  permanent 
.  injun(tion  is  denied.  The  defendant,  J.  M.  Morrow^ 
will  at  once  proceed  to  count  said  vote  as  the  law  directs, 
and  the  same  as  if  no  restraining  order  had  been  issued  in 
this  proceeding.  The  defendant  will  recover  his  costs  of 
the  plaintiff  McDonald.  This  November  9,  1896. 
(Signed)  D.  M.  FURCHES, 

Associate  Justice  of  Supreme  Courts  N.  C. 

From  this  judgment  plaintiff  appealed  to  the  full  bench. 

Mr,   W.  R,  Henry^  for  plaintiff  (appellant). 
Messrs.  Burwell^    Walker  cfe    Cansler^   and   Clarkson  d^ 
Duls^  tor  defendant. 

FuRCHES,  J.  :  This  is  an  appeal  by  plaintiff'  from  the 
rulings,  findings  and  judgment  of  Furches,  J.,  in  a  pro- 
ceeding instituted  before  him  under  Chapter  159  of  the- 
Acts  of  1895,  known  as  the  "  Election  Law."  And  upon 
consideration  of  the  case  on  appeal  the  Court,  without  any 
division,  are  of  the  opinion  that  the  rulings  and  opinion  of 
the  court  below  are  correct  and  should  be  affirmed,  if  the 
court  had  the  jurisdictional  power  to  entertain  and  decide 
the  matter.  This  being  so,  we  ado,pt  the  opinion  of  the 
court  below  as  the  opinion  of  this  Court,  for  the  discussion 
of  the  matters  of  fact  and  law  involved,  except  as  to  a 
constitutional  question  raised  on  the  argument  by  a  mem- 
ber of  the  Court. 

There  is  no  question  but  that  the  act,  in  plain  and 
unmistakable  terms,  authorized  any  judge  of  the  superior 
court  or  justice  of  the  Supreme  Court  to  do  what  was  done 
by  one  of  the  justices  of  the  Supreme  Court  in  this  pro- 
ceeding.    This  is  admitted. 

But  it  is  contended  that  this  act  is  unconstitutional  and 
void  ;  if  not  void  in  toto^  that  it  is  at  least  unconstitutional 
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and  void  so  far  as  it  relates  to  the  justices  of  the  Supreme 
Court.  And  as  we  understand,  Art.  4,  Sections  2,8,11 
and  12  are  relied  on  as  sustaining  the  contention  that  it 
is  unconstitutional ;  that  the  Legislature  had  no  power  to 
pass  the  act  giving  to  judges  and  justices  of  the  Supreme 
Court  any  such  jurisdiction,  and  the  act,  or  that  part  of 
it,  is  void  for  this  reason. 

Congress  legislates  by  virtue  of  the  powers  granted  in  the 
Constitution  of  the  United  States,  and  cannot  or  should  not 
legislate  outside  of  these  granted  powers.  But  the  powers 
of  the  Legislature  of  North  Carolina  are  just  the  reverse 
of  the  powers  of  Congress.  The  powers  of  the  Legislature 
arc  inherent,  being  derived  from  the  people  whom  it  rep- 
resents, and  it  has  the  power  to  pass  any  proper  act  of 
legislation  that  it  is  not  prohibited  from  passing  by  the 
Constitution.  It  then  necessarily  follows  that,  unless  the 
Legislature  \s prohibited  by  the  Constitution  from  passing 
this  act,  it  had  the  power  to  do  so. 

Art.  4,  Sec.  2,  of  the  Constitution  of  North  Carolina 
is  as  follows:  *^  The  judicial  power  of  the  State  shall  be 
vested  in  a  court  for  the  trial  of  impeachments,  a  Supreme 
Court,  superior  courts,  courts  of  justices  of  the  peace,  and 
such  other  courts  inferior  to  the  Supreme  Court  as  may  be 
established  bv  law." 

Article  4,  Section  8,  piovides  that  the  Supreme  Court 
shall  have  jurisdiction  to  review  upon  appeal  any  decis- 
ion of  the  courts  below.  And  the  jurisdiction  of  said 
court  over  issues  of  fact  and  (juestions  of  fact  shall  be  the 
same  thev  were  before  the  Constitution  of  1868.  And  it 
shall  have  power  to  issue  any  remedial  writs  necessary  to 
give  it  a  general  supervision  and  control  over  the  proceed- 
ings of  the  inferior  courts. 

The  eleventh  section  provides  that  the  judges  of  the 
superior  courts  shall  reside  in  the  districts  for  which  they 
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are  elected,  and  shall  preside  in  the  courts  of  the  different 
districts,  etc.,  without  prescribing  any  duty  they  are  to 
perform. 

The  twelfth  section  provides  "  the  General  Assem- 
bly shall  have  no  power  to  deprive  the  Judicial  Depart- 
ment  of  any  power  or  jurisdiction  which  rightfully  per- 
tains to  it,  as  a  co-ordinate  department  of  the  Govern- 
ment ;  but  the  General  Assembly  shall  allot  and  distribute 
that  portion  of  this  power  and  jurisdiction,  which  does  not 
pertain  to  the  Supreme  Court,  among  the  other  courts 
prescribed  in  this  Constitution,  or  which  may  be  estab- 
lished by  law,  in  such  manner  as  it  may  deem  best; 
provide  also  a  proper  system  of  appeals;  and  regulate  by 
law,  when  necessary,  the  methods  of  proceeding  in  the 
exercise  of  their  powers  of  all  the  courts  below  the 
Supreme  Court,  so  far  as  the  same  may  be  done  without 
conflict  with  other  provisions  of  this  Constitution." 

These  are  the  provisions  of  the  Constitution  relied  on, 
as  we  understand,  to  maintain  the  contention  that  this 
act  is  unconstitutional.  We  must  confess  our  inability  to 
see  it. 

The  second  section  certainlv  does  not  do  so.  It  refers 
to  the  whole  judicial  power,  as  a  co-ordinate  department 
of  the  Government,  and  in  doing  so  it  refers  to  the  courts 
mentioned  in  the  Constitution,  and  such  other  courts 
inferior  to  the  Supreme  Court  as  may  be  established  by 
law,  T^ut  it  does  not  undertake  to  distribute  this  power 
among  the  courts.  There  is  no  prohibition  in  this  section. 
The  eighth  section  establishes  the  Supreme  Court  as  a 
court  of  appeals.  It  does  not  in  terms  prohibit  it  from 
exercising  other  jurisdiction.  But  it  has  been  so  construed, 
and  we  do  not  wish  to  question  this  construction.  But  the 
Constitution  is  speaking  of  it  as  an  organized  co^irt.  It 
cannot  be  speaking  of  the  individual  members  of  the  Court, 
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as  they  possess  no  appellate  jurisdiction.  A  single 
member  of  the  Supreme  Court  has  no  more  right  to  hear 
and  determine  a  case  on  appeal  to  the  Supreme  Court  than 
a  justice  of  the  peace  would  have.  It  is  therefore  manifest 
to  our  minds  that  this  section  of  the  Constitution,  when  it 
speaks  of  the  jurisdiction  of  the  Supreme  Court,  meansthe 
Supreme  Court  and  not  a  single  member  of  the  Court. 
Thus  understanding;  this  section,  we  find  nothing  in  it  la 
prohibit  the  Legislature  from  giving  this  jurisdiction  to  a 
sine^le  member  of  the  Supreme  Court  "as  a  court 
established  bj'  law  inferior  to  the  Supreme  Court,"  as 
provided  for  in  the  12th  Section  of  Article  4  of  the 
Constitution.  And  why  not  give  a  single  member  of  the 
Supreme  Court  jurisdiction  of  this  matter,  as  well  ag  to 
give  him  jurisdiction  to  issue  writs  of  habeas  corptuf  to 
issue  warrants  for  persons  charged  with  crime,  to  discharge 
persons  on  bail,  as  judges  of  the  superior  court  may  do,  to 
take  probate  of  deeds  and  the  private  examination  of 
married  women  ?  Code,  Sec.  949.  There  is  no  appellate 
jurisdiction  in  this,  and  yet  it  is  being  done  every  day» 
and  has  been  for  a  hundred  years.  We  have  an  unbroken 
line  of  authorities  where  members  of  this  Court  have  issued 
writs  of  habeas  corpus,  as  in  Prue  v.  Ilight,  6  Jones,  i65, 
where  Pear8on,C.  J.,  issued  the  writ,  and  by  request  IIckfix 
&  Battle  sat  with  him  on  the  hearing  and  concurred 
in  the  judgment.  In  the  matter  of  Bi^ant,  60  N.  C,  1: 
in  the  matter  of  Guyer,  60  N.  C,  ^^> ;  in  the  matter  o( 
Grantham,  60  N.  C,  73;  in  the  matter  of  DoUahiU 
60  N.  C,  74;  in  the  matter  of  Hitter,  60  N.  C,  76,  and 
many  other  cases  which  might  be  added. 

As  we  have  seen  that  this  matter  does  not  fall  within 
that  provision  of  Section  8,  Article  4,  constituting  the 
Supreme  Court  a  court  of  appeals,  there  is  just  the  same 
reason  for  declaring  it  unconstitutional  to  give  it  to  a  judge 
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of  the  Superior  Conrt  as  there  is  in  giving  it  to  a  single 
member  of  the  Supreme  Court,  as  there  is  nothing  in  the 
Constitution  that  a8sii»ns  it  to  them,  and  they  have  no 
power  to  act  in  the  matter  except  the  authority  given  by 
this  legislation.  And  if  it  cannot  be  given  to  a  justice  of 
the  Supreme  Court,  or  to  a  judge  of  the  superior  court,  to 
whom  can  it  be  given  i 

Is  it  true  that  we  are  living  in  a  popular  govertunent, 
depending  upon  free  and  fair  elections,  and  have  a  Con- 
stitution that  prohibits  the  Legislature  from  authorizing  a 
judge  or  a  justice  of  the  Supreme  Court  to  investigate 
alleged  irregularities  of  the  election  officers  if  If  this  were 
so,  elections  would  become  a  farce  and  free  government  a 
failure.  But  fortunately  for  the  people  and  the  govern- 
ment, in  our  opinion,  this  is  not  true,  and  fair  and  honest 
elections  are  to  prevail  in  this  State. 

The  Legislature,  as  has  been  already  stated,  has  given 
justices  of  the  Supreme  Court  the  right  to  take  the 
acknowledgment  of  deeds  and  the  private  examination  of 
married  women.  This  Court  has  decided  that  these  are 
judicial  acts.  White  v.  Connelly^  105  N.  C,  65  ;  Turner  v. 
Co?i7ielly^  Ibid.,  72.  If  it  is  unconstitutional  to  authorize 
justices  of  the  Supreme  Court  to  investigate  the  regularity 
of  election  officers,  why  is  it  not  unconstitutional  to  take 
acknowledgments  of  deeds  and  private  examinations  of 
married  women  ? 

But  it  is  said  they  are  not  litigated.      And,  if  this   is  so, 

what  has  that  to  do  with  the  investment  and  exercise  ot  a 

judicial  power  ?     But  if   the   judicial    acts    of   taking  the 

acknowledgment    of   deeds   and    private  acknowledgment 

of  married  women  are    not  litigated  judicial  matters,  and 

this  makes  any  difference  (and  we  fail  to  see  that  it  does), 

how  is  it  WMth    regard   to  writs  of  habeas  corpus?     They 

are  almost  always    litigated.     Within   the    last  two  vears 
111^—43 
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this  Court  has  had  two  cases  that  we  remember — both 
claims  to  infant  children,  and  both  hotly  litigated.  Laf- 
hara  v.  EUw^  11(5  N.  (/.,  30  ;  in  the  matter  of  D'Anna, 
117  N.  C,  462. 

It  has  been  the  uniform  rule  of  this  Court,  so  far  as  we 
remember,  to  sustain  the  constitutionality  of  the  Leo^islature 
to  pass  any  act  unless  it  plainly  appears  to  be  in  violation 
of  the  Constitution.  The  4th  Section  of  Art.  9,  of  the 
Constitution  provides  that  ''  the  net  proceeds  that  may 
accrue  to  the  State  from  sales  of  estravs,  or  from  fines, 
penalties  and  forfeitures,  shall  be  sacredly  preserved  as  a 
school  fund,  and  for  no  other  purj)06e  whatsoever."* 

Section  3841  of  The  Code  gives  one-half  of  the  recovery 
to  the  standard  keeper,  and  Section  3842  gives  the  whole 
recovery  tojhe  j)arty  suing  for  the  )>enalty.  And  thifl 
Court,  in  Sutton  v.  PhiUipH^  1 16  N.  C,  502,  sustained 
these  sections  and  held  them  to  be  constitutional.  Ci.akk, 
J.,  in  delivering  the  opinion  of  the  court  in  Sutt(m  v. 
Phillips^  uses  this  language;  "  While  the  courts  have  the 
]»ower,  and  it  is  their  duty  in  a  proper  case,  to  declare  an 
act  of  the  Legislature  unconstitutional,  it  is  a  well-rect^- 
nized  principle  that  the  Court  will  not  declare  that  this 
coordinate  branch  of  the  Government  has  exceeded  the 
powers  vested  in  it  unless  it  is  plainly  and  clearly  the 
case.  If  there  is  anv  reasonable  doubt,  it  will  be  res<.»lved 
in  favor  of  the  lawful  exercise  of  them  by  the  representa- 
tives of  the  people.'' 

Section  27  of  Article  4  of  the  Constitution  expressly 
limits  the  jurisdiction  of  justices  of  the  peace  in  civil 
actions  to  $200  on  contract  and  ^50  when  not  on  eon- 
tract ;  and  in  criminal  cases  where  the  fine  cannot  exceed 
J?50  or  imprisonment  for  thirty  days.  But  in  a  cae^ 
where  a  justice  had  sentenced  a  defendant  in  a  bas- 
tardy proceeding,  which  has  been  held  by  this  Court  to  he 
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a  criminal  offence  (State  v.  Wynne^  116  N.  C,  081  ;  State 
V.  Osiwalt,  118  N.  C,  1208),  and  sent  the  defendant  to  the 
workhouse  for  a  term  of  twelve  months  to  work  out  the 
fine  costs  and  allowance  to  the  mother,  this  Court  (Avery, 
J.,  delivering  the  opinion)  held  this  judgment  of  the  jus- 
tice of  the  peace  to  be  constitutional.  State  v.  Nelson^ 
at  this  Term. 

Then,  taking  it  to  be  settled  law  in  this  State  that  it 
mxi^t  plainly  appear  that  the  act  is  in  violation  of  the 
Constitution  or  its  constitutionality  will  be  sustained,  we 
deem  it  not  improper  to  state  that  this  is  the  fourth  case 
that  has  been  before  the  Court  at  this  Term  demanding  a 
construction  of  this  statute  (the  election  law^  of  1895); 
that  these  cases  have  been  argued  for  the  defendants  by 
such  gentlemen  of  the  bar  as  E.  B.  Jones,^f  AVinston  ; 
T.  ¥.  Davidson,  of  Asheville :  Walker,  Duls^d  Maxwell, 
of  Charlotte;  J.  S.  Manning,  of  Durham,  and  James  E. 
Shepherd,  of  Raleigh.  And  it  never  occurred  to  either  of 
these  gentlemen  that  this  act  is  unconstitutional.  We  say 
it  never  occurred  to  them  because  they  never  made  or  dis- 
cussed any  such  question  before  us  ;  and  w^e  are  satisfied 
that,  had  it  occurred  to  them,  thev  would,  in  the  interest  of 
their  clients,  have  doneso.  We  do  not  mention  this  fact  for 
the  purpose  of  contending  that,  because  they  did  not  make 
the  point,  the  Court  should  not  consider  the  (question  and 
decide  it  to  be  unconstitutional  if  it  clearly  appeared  to 
be  so;  but  as  a  reason  why  it  (mu no^. plainly  appear  to  be 
unconstitutional,  as  the  watchful,  vigilant,  trained  legal 
eye  of  some,  and  most  likely  of  all  of  them,  would  have 
discovered  this  fatal  infirmity  in  the  plaintift's  case.  They 
are  not  the  gentlemen  to  allow  such  legal  questions  to  lie 
around  them  in  plain  vieuf  without  seeing  them.  The 
mistake  the  gentleu^en  make  who  contend  that  this  act 
is   unconstitutional   is    that   they     fail  to  distinguish  the 
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difference  between  a  single  justice  of*  the  Supreme  Court 
and  the  Supreme  Court  as  an  organized  body.  We  have 
in  this  opinion  marked  the  line  of  distinction  which  in 
our  opinion  relieves  this  act  of  the  charge  of  being  uucon- 
stitutional.  The  Constitution  and  the  Legislature  are 
dealing  with  the  Supreme  Court  as  an  appellate  <?(mr^,  and 
the  justices  as  individual  members  of  the  Court. 

The  jurisdiction  of  the  Court  being  determined,  it  is  sug- 
gested that  the  act  of  1895  is  unconstitutional  in  that  it 
authorizes  the  taking  of  the  office  of  judge  of  election  from 
one  person  and  the  giving  of  it  to  another.  And  the  lead- 
ing case  of  Hoke  v.  Henderson^  \  Dev.,  1,  is  cited  as  author- 
ity for  this  position. 

AVithout  entering  into  an  extended  discussion  of  this 
question  it  is  sufficient  to  say  that  the  doctrine  enunciated 
in  Iloke  v.  Ilenderson  does  not  apply  to  this  case  or  that  of 
Harkins  v.  Cathey  2ki  this  Term.  In  that  case  Henderson 
was  appointed  clerk,  when  the  law  at  the  time  of  his 
appointment  gave  it  to  him  for  life  or  during  good  behav- 
ior. In  1832,  and  while  Henderson  was  still  in  posses- 
sion of  this  office,  the  Legislature  passed  an  act  givingthe 
election  to  the  people,  and  under  this  law  Hoke  was  elected. 
Henderson    refused  to   vacate  and    Hoke  brought  suit  for 

the  office,  and  the  ('ourt  held  that  the  defendant  was 
entitled  to  hold  the  office. 

This  decision  is  put  on  the  ground  that  as  the  law  stood 

at   the  time  Ilenderson  went    in  he   had   a  life  tenure — a 

property  in  the  office — which  could  not  betaken  from  him 

by  subsequent  legislation.      But  in  th  case  of   Harkin**^- 

Cathey^    siipra^   the    parties  wrongfully    appointed  by  tht* 

clerk  Cathey  took  whatever    they  had    under   the  act  ot 

1895   and  subject  to  its  provisions,  one  of  which  was  that 

the  Court  had  the  right  to  supervise  the  appointments  of 

the  clerk. 
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This  being  the  case,  this  provision  of  the  statute  entered 
into  and  became  a  part  of  the  contract  or  terms-  under 
which  they  accepted  these  offices  to  the  same  extent  as  if 
it  had  been  an  express  stipulatioii  between  the  parties. 
McCless  V.  MeeJcina^  117  N.  C,  34,  and  authorities  there 
cited.     This  distinguishes  it  from  Hoke  v.  Henderson. 

So,  after  a  full  investigation  of  this  important  question, 
we  are  led  to  a  satisfactory  conclusion  that  the  act  is  con- 
stitutional and  that  the  judgment  should  he  affirmed. 

Affirmed. 

Avery,  J.  (dissenting) :  Under  the  rule  recently  adopted 
by  the  Court,  a  justice  is  required  to  file  dissenting 
opinions  before  the  adjournment  of  the  Court,  and  as  my 
engagements  have  left  me  only  a  few  hours  before  the  last 
meeting  for  consultation,  I  wish  that  the  opinion  filed 
within  that  limit  in  Harkins  v.  Cathey  be  considered  in 
80  far  as  it  is  applicable  as  expressing  the  reasons  for  my 
dissent  in  this  case. 


HENRY  PARKER  v.  NORFOLK  &  CAROLINA  RAILROAD 

COMPANY. 

Action  for  Damages — Diverting  Water  on  Land  hy  Con- 
sirtiction  of  Ditches — Measure  of  Damages — Statute  of 
Limitations. 

1.  An  action  will  always  lie  for  damages  resulting  from  the  pond- 

ing of  water  on  land  by  the  unskillful  construction  of  ditches 
until,  by  continuous  occupation  for  twenty  years,  the  pre- 
sumption of  a  grant  arises. 

2.  In  an  action  for  damages  against  a  railroad  company  for  pond- 

ing water  upon  land,  the  plaintiff  may  elect  to  claim  only  the 
damage  sustained  up  to  the  time  of  trial  of  the  action,  and  if 
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the  defendant  fail  to  ask  in  his  answer  for  the  assessment  of 
prospective  as  well  as  present  damages  the  bar  of  the  statute 
will  not  prevent  a  recovery  of  that  sustained  within  three 
years  prior  to  the  issuing  of  the  summons. 

8.  Under  the  established  and  liberal  rule  of  pleading  under  Tht 
Code  system  that  an  allegation  of  facts  entitling  a  party  to 
affirmative  relief  is  equivalent  to  a  formal  demand  for  each 
relief,  an  allegation  in  a  complaint  in  an  action  for  damages 
for  ponding  water  on  plaintiff  ^s  land  that  the  fertility  of  his 
land  had  been  destroyed  and  the  land  rendered  totally  unfit 
for  agricultural  purposes  was  properly  held  by  the  trial 
judge  to  be  a  demand  for  permanent  damages. 

4.  Where  a  railroad  company  purchased  a  right  of  way  over  plaint- 

iff ^s  land,  and  in  1888  constructed  its  ditches,  which  were 
proper  for  the  safety  of  the  road  bed  but  diverted  surface 
water  from  other  lands  so  as  to  cause  an  overflow  on  plaint- 
iff ^s  land  whereby  it  was  rendered  unfit  for  cultivation; 
Held,  that  an  action  for  damages  caused  by  such  overflow, 
brought  in  October,  1894,  was  not  barred  by  the  Statutes  of 
Limitations  as  to  permanent  damages  or  the  damages  accru- 
ing within  three  years  prior  to  issuing  the  summons  and  up 
to  the  time  of  the  trial. 

5.  In  an  action  for  permanent  damages  for  [bonding  water  upon 

land  (over  which  right  of  way  had  been  granted)  resulting 
from  the  unskillful  construction  of  ditches  by  a  railroad, 
whereby  plain  tiff  ^s  land  has  been  rt^ndered  unfit  for  culti- 
vation, the  true  measure  of  damages  is  the  difference  in  the 
value  of  the  land  in  its  condition  when  the  right  of  action 
accrued  and  what  would  have  been  its  value  had  the  road 
been  skillfully  constructed. 

6.  Although  authority  to  divert  surface  water  to  its  natural  out- 

let, or  an  outlet  capable  of  receiving  it,  is  included  in  the 
easement  acquired  by  a  railroad  company  in  the  grant  or 
condemnation  of  the  right  of  way,  the  company  is  never- 
theless subject  to  the  same  restrictions  as  any  other  land- 
owner in  carrying  it  off,  and  is  liable  for  damages  if  the  work 
is  done  negligently. 

Civil  action,  for  damages,  tried  at  Fall  Term,  1895,  of 
Bkrtie  Superior  Court,  before  Boykirty  e/l,  and  a  jury. 
The  complaint,  after  the  formal  parts,  alleged: 
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"  3.  That  said  Henr}-  Parker  for  the  past  six  years 
planted  said  land  in  crops  of  corn,  peas  and  other  prod- 
ucts, and  endeavored  to  cultivate  crops  on  said  land, 
until  it  was  re  jdeied  niiiit  for  cultivation  by  the  unlawful, 
negligent  and  wrongful  act  of  the  defendant. 

*'  4.  That  the  defendant,  the  Norfolk  <fe  Carolina  Rail- 
road Company,  some  time  about  the  year  18S8,  negligently, 
wrongfully  and  unlawfully  cut  ditches  along  its  right  of 
way  on  plain tifTs  land  for  the  purpose  of  draining  the 
water  of  Long- pond  and  Flat  Pocosins  on  said  land  by 
means  of  its  side-ditches,  and  also  of  draining  the  water 
which  collected  in  said  side-ditches. 

'*  5.  That,  by  reason  of  the  negligent,  unlawful,  careless 
and  wrongful  cjitting  of  said  ditc^hes  on  said  land,  it  was 
and  is  constantly  overflowed  with  great  quantities  of  water, 
which  defendant  has  diverted  from  its  natural  course,  and 
from  the  vvay  in  which  it  liadbeeu  accustomed  to  flow,  and 
thereby  emptied  the  same  upon  the  farm  of  plaintiff,  above 
described. 

'*  6-  That,  by  reason  of  the  .negligent,  wrongful  and 
unlawful  aiui  careless  cutting  of  said  ditches,  and  the  neg- 
ligent and  unlawful  diverting  of  the  course  of  said  water, 
the  jdaintiff's  farm  has  been  constantly  and  repeatedly 
overflowed  for  the  past  six  vears,  and  the  crops  destroyed 
and  the  land  rendered  unproductive. 

"  7.  That,  by  reason  of  the  negligent,  wrongful,  unlaw- 
ful and  careless  cutting  of  said  ditches,  and  the  negligent 
and  unlawful  directing  of  the  course  of  said  water,  the 
plaintiff's  farm,  by  said  repeated  overflow,  has  been  ren- 
dered sour  and  sobbed,  and  its  fertility  destroyed  and  ren- 
dered unfit  for  agricultural  purposes. 

*'  8.  That,  owing  to  the  acts  above  alleged,  plain titt'  has 
been  damaged  one  thousand  dollars." 
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Therefore  plaintiif  asks  judgment : 

•'1.  For  one  thousand  dollars.  2.  For  all  equitable  and 
legal  relief.     3.  For  the  costs  of  this  action."*' 

The  answer  was  as  follows: 

The  defendant,  for  answer  to  the  plaintiff's  complaint, 
iiays  : 

"  1.  That  defendant  admits  Sections  Nos.  1  and  2  to  he 
true. 

'*  *2.  That  the  defendant  is  informed  and  believes  that 
Section  3  of  the  complaint  is  not  true,  and  therefore  denies 
the  same. 

'*  3.  That  the  defendant  admits  that  it  cut  ditcher  on  it? 
right  of  way,  but  aHcges  that  the  said  ditches  were  neces- 
sary for  the  proper  drainage  of  its  road-bed,  and  that  in 
cutting  the  same  it  exercised  a  lawful  right,  in  a  lawful 
and  proper  manner,  and  denies  that  they  were  wrongfnlly. 
iiegligently  or  unlawtully  cut. 

''4.  That  the  defendant  is  informed  and  believes  that 
Section  5  of  the  complaint  is  untrue,  and  alleges  that  the 
plaintifTs  land,  described  in  the  complaint,  has  not  heen 
overflowed  more  frequently  since  than  before  the  construc- 
tion of  its  road-bed,  and  that  it  has  not  diverted  anv  water 
from  its  natural  course,  or  caused  it  to  tlow  upon  the  land 
of  plaintiff  in  greater  quantities  than  it  hitherto  wati  wont 
to  do. 

*'5.  That  the  defendant  is  informed  and  believes  that 
Section  ♦>  of  the  complaint  is  not  true,  and  therefore  denies 
the  same. 

''  i).  That  the  defendant  <lenies  Sections  7  and  8  of  the 
complaint  to  be  true. 

'*7.  That  defendant  ]>urchased  of  plaintiff  the  right  of 
way  over  the  land  07>  which  the  ditches  and  drains  com- 
plained  of  were  constructed,  and  that  said  ditches  and 
<lrains    were    necessary    for     the    proper    construction  oi 
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defendant's  road-bed,  and  the  same  were  properly  and 
skillfully  constrQcted ;  and  if  any  damage  resulted  to 
plaintift''s  land  in  consequence  thereof  it  was  the  natural 
and  necessary  result  of  a  proper  and  skillful  construction 
of  said  road-bed,  and  plaintiff,  in  afterwards  cultivating 
said  lowlands,  was  guilty  of  contributory  negligence. 

"  8.  That  all  of  the  causes  of  action  set  out  in  plaintiff's 
complaint  accrued,  if  at  all,  more  than  three  years  before 
this  action  was  commenced,  and  are  barred  by  the  Statute 
of  Limitations. 

Wherefore  defendant  demands  iudanient  that  it  ico  with- 
out  day,  and  recover  of  the  plaintiff  the  costs  of  this 
action. 

The  issues  and  res]>onses  were  as  follows  : 

*'  1.  Is  tlie  plaintifi'V  cause  of  action  barred  by  the  Statute 
of  Limitations  i  "     Answer,  '  No/ 

"  2.  Were  the  defendant's  road-bed  and  drains  mentioned 
in  complaint  skillfully  constructed,  and  the  drains  neces- 
sary and  proper  for  the  safety  of  said  roadbed  i  Answer, 
'  Yes.' 

"3.  Was  plaintiff  guilty  of  contributory  negligence  in 
planting  corn  on  his  low  grounds  after  the  construction  of 
said  road-bed  and  drains^      Answer,  '  Yes.' 

''  4.  Has  defendant  wrongfully  caused  the  overflow  of 
the  plaintifTs  land?     Answer,  '  Yes.' 

"•  5.  What  damage  is  plaintiff  entitled  to  recover,  if  any  i 
Answer,  '$300.'" 

There  was  evidence  tending  to  show  that  the  railroad 
runs  east  and  west  through  the  lands  of  the  ]»laintiff.  The 
road  is  north  of  the  farm.  Flat  Poc^isin  is  east  of  the 
locns  in  (pio.  Long-pond  Pocosin  is  west  of  the  locus 
in  quo.  Plain tifTs  farm  is  between  these  two  poco- 
sine.  The  railroad  crosses  both  pocosins,  running  east 
and  west.     Flat  Pocosin  naturallv  draiuc  south.    Its  waters 
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would  not  drain  over  plaintiff's  lands,  becaiit^e  there  i^  a 
rid^e  between  plaintiff's  land  and  Flat  Poeosin.  This  ridge 
prevents  the  waters  of  Flat  Poeosin  draininir  on  plaintiflT^ 
lands,  and  its  waters  would  not  touch  plaintiff's  lands  but 
for  the  railroad  ditches.  Lon^-pond  Pocosin  naturally  drain5 
south,  and  its  waters  would  not  drain  over  j)laintiff*»  hinds 
because  there  is  a  rid<!;e  between  Loni]^-pond  Poco?in  and 
plaintiff's  land.  The  ridge  prevents  the  waters  of  Lonjj- 
pond  Pocosin  draining  on  plaintiff's  land,  and  its  waters 
would  not  touch  plaintiff's  land  but  for  the  railroad  <iit«'lu'-. 
The  natural  drain  of  Flat  Pocosin  is  into  Wartoni  Puo*- 
sin,  and  its  waters  empty  into  that  pocosin  more  than  a 
mile  below  plain tift^s  farm  and  south  sjf  it.  The  natural 
drain* of  the  waters  of  the  Long-pond  Pocosin  is  int«»  ('a>liie 
Swam]).  By  reason  of  ditches  cut  along  the  linr  of  tlh- 
defendant's  road-bed,  the  waters  of  Flat  Pocosin  are  drained 
on  plaintiff's  land  from  the  east  by  said  ditches,  and  tlu* 
waters  (»f  Long-p«»nd  PcK-osin  are  drained  on  his  land  from 
the  west  bv  said  ditches. 

The  plaintiff's  lands  are  drained. 

Before  the  cutting  of  the  railroad  ditches  the  land  was? 
in  a  good  state  of  cultivation,  yielding  eight  barreU  of  »-i»rn 
to  the  acre,  and  did  not  overflow.  Since  the  ditclic-*  were 
cut  and  the  overflow  caused  bv  them,  the  vield  has  been — 
some  years  one  barrel  to  the  acre  aful  somi-  vears  nothinir. 
the  whole  cr<»p  being  destroyed.  Formerly  only  the  wat<•r^ 
of  Wartom  Pocosin  drained  over  the  land,  but  plaintilT 
cut  a  large  canal  in  187*^  that  carried  oft'  those  watei>. 
He  never  lost  as  much  as  a  barrel  of  corn  after  the  canal 
was  cut  until  the  overflowing  complained  of.  Kifteen 
acres  in  cultivation,  seven  more  cleared,  which  he  abaii- 
doned  after  the  overflowing  commenced.  Corn  has  aver- 
aged 5f3  per  barrel  since  defendant  cut  ditches.  The  land 
is  now  **  sobbed  and  soiire^"   by  reason  of  tlie  overtlowj^. 
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Plaintiff's  loss  was  an  average  of  forty  barrels  of  corn  a  year. 
The  land  was  worth  Jf25  per  acre  before  the  overflowing. 
It  is  worth  nothing  now.  The  defendant  cut  down  two 
feet  ten  inches  across  the  ridge  between  plaintiff  and  Flat 
Pocosin,  and  the  same  depth  as  to  the  ridge  between  the 
land  and  Long-pond  Pocosin.  The  damage  is  done  by 
reason  of  the  draining  of  water  on  it  that  naturally  flowed 
from  it.  The  ditches  cut  along  the  road-bed  of  the  defend- 
dant  are  necessary  for  the  safety  of  the  road-bed,  and  are 
skillfully  cut.  The  plaintiff's  land  has  suffered  each  year 
since  1888,  when  the  road,  was  built.  This  action  was 
commenced  October  19,  1894. 

The  water  comes  down  quickly  and  stays  long.  Some- 
times plaintiff  cannot  get  from  one  part  of  his  farm  to  the 
other.  The  plaintiff,  before  the  cutting  of  the  railroad 
ditch(»s,  deeded  to  the  defendant  a  right  of  way  across  his 
land.  The  plaintiff  does  not  own  Long  Pocosin  n^r  Flat 
Swamp  Pocosin,  and  neither  touches  his  land. 

It  is  admitted  that  before  the  drain-ditches  were  cut  the 
plaintiff  conveyed  to  the  defendant  a  right  of  way  across 
his  farm. 

The  defendant,  in  writing,  and  in  apt  time,  asked  the 
following  special  prayers,  to-wit : 

1.  *'  That,  it  being  admitted  that  defendant  purchased  its 
right  of  way  from  the  plaintiff  along  which  the  drains  com- 
plained of  are  constructed,  if  the  jury  shall  And  that  said 
drains  were  necessary  for  the  safe  and  proper -construction 
of  its  road-bed,  and  further  that  said  drains  were  con- 
structed in  a  skillful  and  proper  manner,  then  any  dam- 
age resulting  from  the  construction  of  said  drain  must  be 
borne  by  the  plaintiff,  and  consequently  he  is  not  entitled 
to  recover  any  damage  therefor.  This  instruction  was 
refused  and  defendant  excepted. 

"  2.  That  if  the  jury  believe  thetestimony  of  the  plaint- 
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iff,  to  the  effect  that  the  construction  of  said  road-bed  and 
drains  had  rendered  said  land  totally  unfit  for  cultivation, 
then  the  plaintiff  must  recover  the  damage  done  to  said 
land  in  one  action,  which  action  accrued  to  plaintiff  when 
the  road-bed  and  drains  were  first  constructed  ;  and  if  the 
jury  believe  the  evidence,  it  should  find  that  plaintilTs 
cause  of  action  is  barred  by  the  Statute  of  Limitations/' 
This  instruction  was  refused,  and  defendant  excejited. 

The  court  instructed  the  jury  that  plaintiff  could  not 
recover  anything  for  damage  to  crops,  but  that  plaintiff 
was  entitled  to  recover  the  difference  between  the  value 
of  the  land  before  the  road  was  built  and  the  value  after 
the  road  was  built,  provided  that  the  jury  should  further 
find  that  the  railroad  company  wrongfully  and  neglijrentlv, 
bv  its  side-ditches,  drained  and  diverted  from  their  natnral 
courses  the  waters  of  Flat  Pocosin  and  Long-pond  Pocosin 
into  Wartom  Swamp,  and  by  that  means  overflowed  and 
damaged  the  ifM^vif  in  quo.  To  this  instruction  the  defend- 
ant excepted. 

The  court  instructed  the  jury  that,  if  thev  believed  the 
evidence,  the  plaintift^'s  cause  of  action  was  liot  barred  bv 
the  Statute  of  Liniitations.  To  this  instruction  the  defend- 
ant excepted. 

The  jury  rendered  a  verdict  as  above  set  out.  The 
flefendant  moved  for  a  venrre  de  novo.  Motion  overruled, 
and  defendant  excepted. 

Defendant  then  moved  for  a  judgment  upon  the  verdict. 
This  motion  was  overruled,  and  defendant  excepted. 

Mr-,  yrarivis  D.    Winston^  for  plaintiff. 
Mf'MHn*.  John   L.  Briftgers  and    Martin    d  Pethh^,  (or 
dt^cndaiit  (aj>pellHnt). 

AvKKv^J.:  There   was  no  error  in  the  ruling  of  th« 
court -that  the    plaintiff's  right  of   action  was  not  barred 
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bj  the  Statute  of  Limitations.  The  plaintiff  had  no  cause 
of  action  if  the  defendant's  ditches  and  drains  were  con- 
structed skillfully  and  with  a  due  regard  for  the  right  of 
the  owners  of  adjacent  lands.  Adams  v.  Railroad^  110 
N.  C,  325;  EidJey  v.  R.  Co,,  118  N.  C,  996.  It  could 
only  acquire  the  prescriptive  right  to  pond  water  on  the 
plaintiff's  land  by  subjecting  itself  to  an  action  for  the 
injury  continuously  for  twenty  years.  Emery  v.  R,  Co., 
102  N.  C,  209,  at  p.  232  ;  Sherlock  v.  R,  Co.,  115  Ind.,  22  ; 
1  Wood,  Lini.,  Sec.  182,  p.  466.  Until  by  acquiescence  in 
such  continuous  occupation  for  twenty  years  the  presump- 
tion of  a  grant  arises,  an  action  will  always  lie  for  damage. 
The  plaintiff  may  elect  to  claim  only  the  damage  sustained 
up  to  the  trial  of  the  action,  and  if  the  defendant  fail  to  ask 
in  his  answer  for  the  assessment  of  prospective  as  well  as 
present  damages,  the  bar  of  the  statute  will  not  prevent  a 
recovery  for  that  sustained  within  three  years  prior  to  the 
issuing  of  the  summons.  Sherrill  v.  Conno7',lQl  N.  C, 
630;  1  Wood  on  Nuisance,  Sec.  180.  If,  however,  the 
plaintiff  fail  to  declare  for  permanent  damage,  the  defend- 
ant at  his  option  may  demand  that  the  assessment  shall 
extend  to  prospective  injury,  or  by  silence  acquiesce 
in  the  finding  only  of  what  may  have  accrued  up  to  the 
time  of  trial.  Ridley's  case,  supra.  The  right  of  action 
accrues  in  such  cases  wOien  the  first  injury  is  sustained 
(Ridley's  case,  p.  1010)  and  cannot  be  defeated  by  pleading 
the  statute,  except  by  showing  twenty  years  continuous 
user.     Emery  v.  Railroad,  sujjra. 

It  being  manifest  that  the  Statute  of  Limitations  was  in 
no  aspect  of  the  testimony  an  available  defense,  the  next 
question  that  arises  is  whether  the  judge  erred  in  his 
instruction  as  to  the  measure  of  damages.  He  told  the 
jury  in  substance  that  if  the  defendant  in  constructing  its 
road-bed    had    negligently    diverted    the    waters   of   Flat 
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Pocosiii  and  Long  pond  Pocosin  from  their  natural  outlets 
und  bj  that  means  had  caused  the  overflow  complained  of, 
the  plaintiff  would    be    entitled,  in    any  aspect  of  the  evi- 
dence, to  recover  the  diiference    between  the  value  of  the 
land  '*  before  the  road  was    built    and    the  value  after  the 
road  was  built."     The  plaintiff  liad  complained  that,  "hy 
reason  of  the    negligent,    wrongful,  unlawful  and  careless 
cutting  of  said  ditches    and  the    negligent    and    unlawful 
diverting  of  the  course  of  said  water,  the  plaintiffs  farm, 
by  said  repeated    overflows,  has    been    rendered    suur  and 
fiobbed,  and   its  fertility  destroyed  aiid  rendered  unfit  for 
agricultural  purposesy     It  is    a   well-settled  principle  of 
pleading,  under  our  Code   system,   that  th.e  right  to  a  pai- 
ticiilar  kind  of  relief  depends  not  upon  the  specific  demand 
for  it  in  the  prayer,  but  upon  the  facts  alleged  in  the  com- 
plaint or  counter-claim  and    proved    upon  the  trial.     The 
allegation  ot  facts  that  entitles  a  party  to  afJirmative  relief 
under  our  liberal  system  of  pleading  is  equivalent  to  afor- 
ma)  demand  for  such  relief  or  a  general  prayer  that  would 
have  been  embraced  under  the  rules  of  practice  in  Courts 
of  Equity.     Stokes  \.  Taylor,    104    N.  C,  394  :  ZTarn*  v. 
Sneeden,  Ibid.,  369;  Roherson  v.  Morgan,  118  N.  C,  9i>l: 
Ilolden  V.    Warren,  Ibid.  326.     Under    the  rule  laid  down 
in  these  authorities  it  was  not  error  to  hold  that    the  alle- 
gation that  the  fertility  of  plaintifTs    land  was  destroyed, 
4ind  that  it  was  rendered  wholly  unfit  for  agricultural  pur- 
poses, should    be  construed    as    a    demand    for  pcniianent 
damages,  and  constituted  notice  to  the  defendant  to  meet 
the  proof  that  might  be    offered    to    establish  the  truth  of 
the  claim.     The   defendant    had    requested    the   court  to 
instruct  the  jury    that,  if  the  plaintiff  had  shown  that  the 
land  was  rendered  unfit  for  cultivation,  the  plaintiff  could 
recover  only  permanent    damage,    and    that    the  right  of 
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action  accrued  when  the    road    was   first  constructed,  and 
was  therefore  barred. 

While  the  jndf^e  correctly  held  that  the  assessment 
should  embrace  past  as  well  as  piospective  injury,  he  was 
in  error  when  he  told  the  jury  that  the  plaintiff  was  enti- 
tled to  recover  for  all  of  the  diminution  in  the  value  of 
the  land  caused  by  the  construction  of  the  road,  ignoring 
the  fact  that  compensation  had  already  been  made  in  the 
purchase  of  the  right  of  way  for  any  damage  that  would 
result  from  draining  the  road-bed  and  cutting  proper 
drains,  provided  ordinary  care  was  exercised  in  doing  the 
work.  Fleminij  v.  Railroad  Co,^  115  N.  C,  676.  The 
true  measure  of  permanant  damage,  as  held  in  Ridley  v. 
Railroad^  118  N.  C,  096  at  p.  1009,  *' was  the  difierence  in 
the  value  of  plaintiff's  land  in  its  condition  when  the  right 
of  action  accrued  and  what  would  have  been  its  value 
had  the  road  been  skill  full  v  constructed." 

For  the  misdirection  of  the  jury  as  to  the  measure  of 
damages  there  must  be  a  new  trial. 

But  we  deem  it  best  to  pass  upon  the  only  remaining 
assignment  of  error,  since  the  same  cjuestion  will  almost 
certainly  be  again  raised  in  the  court  below.  The  authority 
to  divert  surface  water  from  a  drain  through  which  it 
previously  made  its  way  to  its  natural  outlet,  with  the  pro- 
viso that  it  is  carried  in  the  side-ditches  either  directlv  to 
its  natural  outlet  or  to  a  natural  outlet  capable  of  receiv- 
ing it,  is  included  in  the  easement  acquired  by  the  unre- 
stricted grant  or  condemnation  of  the  right  of  way.  Flem- 
ing V.  Railroad  Co.^  supra^  at  ])p.  693,  698  ;  Staton  v. 
Railroad  Co.y  109  N.  C,  337:  Gould  on  Waters,  Section 
273.  A  railroad  company  enjoys,  as  to  its  right  of  way, 
the  same  privilege  as  any  other  landowner,  and  is  subject 
to  the  same  restrictions  and  qualifications  in  carrying  off  or 
diverting    accumulations    of   surface    w^ater.     Jenkins    v. 
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Railroad  Co.^  110  N.  C,  438.  It  follows  that  there  is  no 
merit  in  the  exception  to  that  portion  of  the  charge  relat- 
ing to  the  diversion  of  surface  water  by  the  negligent 
and  unskillful  cutting  of  side-ditches.  If  the  lands  of  the 
plaintiff  were  overflowed  and  damaged  by  reason  of  such 
diversion  of  surface  water  from  its  natural  outlet,  without 
taking  it  to  an  adequate  outlet,  he  was  entitled  to  recover 
permanent  damages  undei  the  rule  already  laid  down. 

New  Trial. 


C.  P.   HUGHES    V.  WILMINGTON    &   POWELLSVILLE 

RAILROAD   COMPANY. 

Railroad  Corapan  ies —  Right  of  Way —  Con  veya n  re  of  Right 

of  Way — Contract,  Construction  of. 

A  contract  by  the  owner  of  land  recited  that,  in  consideration  of 
$160  cash  ''  for  50  acres,  more  or  less,"  he  granted,  bargainnl 
sold  and  conveyed  with  general  warranty  unto  defendant's 
assignor  ''  and  its  assigns  all  (to  12  inches  across  the  etump) 
the  timber  on  the  tract  of  land  "'  described,  and  that  he 
granted  to  said  company,  its  successors,  etc.,  "a  right  of 
way  through  and  across  the  said  tract  and  any  other  lands 
owned  "  by  him  for  the  purpose  of  cutting  and  removingthe 
timber  cut  from  said  land  by  said  company,  •*  or  for  the 
purpose  of  cutting  or  removing  timber  from  any  other 
tract "  purchased  or  controlled  by  such  company,  and  the 
right  to  erect  all  tracks,  Arc,  necessary  for  such  purposes; and 
that  such  owners  granted  unto  said  company  **and  any 
persons  or  body  corporate,  its  lawful  successors  or  assigns, 
the  right  of  way  through  said  tract  of  land  and  all  land? 
owned"  by  them  '*for  a  permanent  railway,  to  be  owned  and 
operated  by  any  persons  or  body  corporate  to  whom  said* 
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company  "'  shall  assign  the  right  hereby  specifically 
granted.''  Preceding  the  first  granting  clause  -was  the 
following  :  "  It  is  a  part  of  this  contract  that  the  right  of 
way  through  the  open  land  is  excepted.''  The  contract  also 
provided  as  follows :  "The  party  of  the  first  part  hereby 
grants,  accords  and  assures  unto  the  party  of  the  second 
part  and  its  assigns  the  full  term  of  ten  years  within  which 
to  cut  and  remove  the  timber  hereby  conveyed ; "  Held^ 
that  the  exception  noted  in  the  instrument  is  limited  to  the 
first  branch  of  the  contract,  and  the  eflfect  of  the  agr»  euient 
was  to  convey,  first,  the  timber  on  the  woodland,  with  the 
privilege  of  removing  the  same  within  ten  years,  and  the 
right  of  way  across  the  woodland  only  for  that  purpose  ; 
and,  second,  to  grant  to  the  defendant's  assignor,  its  sucessors 
and  assigns,  the  right  of  way  for  a  "  permanent  railway  " 
through  all  of  the  grantor's  lands. 

Proceeding,  commenced  before  the  Clerk  of  the  Sii}>erior 
Court  of  Bertie  County,  under  Chapter  49  of  The  Codes  for 
the  assessment  of  compensation  claimed  by  the  petitioner 
for  land  taken  and  used  by  the  defendant  as  a  right 
of  way. 

The  issues  raised  were  certified  by  the  clerk  to  the 
Superior  Court  at  term,  and  the  proceeding  was  heard 
before  his  Honor  Boykin^  «/.,  at  Fall  Term,  1895,  of  said 
conrt. 

Section  3  of  the  petition  was  as  follows  : 

*'  That  prior  to  the  filing  of  this  petition  the  said  rail- 
road company  entered  upon  said  land  without  license  from 
petitioner,  and  has  constructed  and  is  now  coustru  ting 
over  and  upon  the  open  land  of  said  farm  both  a  switch 
and  the  main  line  of  its  railroad,  thereby  damaging  said 
land,  taking  up  and  using  a  portion  thereof,  digging  ditches 
thereon,  raising  mounds,  ponding  water  and  rendering 
tiavel  from  one  part  of  said  land  to  the  other  difficult,  and 
greatly  impairing  the  value  of  said  land  for  agricultural 
purposes/' 
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The  answer  denied  Section  3  of  the  petition  and  a  sab- 
sequent  allegation  of  the  value  of  the  land  taken,  and  a«  a 
further  defense  alleged  : 

That  bv  deed  duly  executed  in  December,  1890,  and 
duly  recorded  in  Bertie  county,  in  Book  68,  page  597, 
which  defendants  ask  may  be  taken  and  considered  as  part 
of  its  answer,  the  plaintiff  and  his  wife  conveyed  to  Xanse- 
moud  Timber  Company,  of  North  Carolina,  and  to  its 
successors  and  assigns,  all  the  timber  upon  said  lands  in 
complaint  described,  and  a  right  of  way  across  the  said 
lands  for  the  purpose  of  removing  the  timber  cut  from 
said  land,  or  anv  other  land  owned  or  controlled  bv  said 
timber  company;  also  a  right  of  way  through  said  lands 
for  a  permanent  railroad,  to  be  owned  and  occupied  bj 
said  timber  company  or  any  other  person  or  body  cor- 
porate to  whom  the  said  company  shall  assign  said  risrlit 
granted  to  it. 

*'  That  said  Nansemond  Timber  Company  of  North  Caro- 
lina conveyed  all  the  rights  and  interest  acquired  by  it 
under  the  deed  aforesaid  to  the  Browning  Manufacturing 
Company,  by  whose  license  and  authority  the  defendant 
entered  upon  the  lands  described  in  the  complaint,  and 
the  said  Browning  Manufacturing  Compan}'  has  by  deed 
conveyed  all  of  its  said  interest  and  right  in  the  said  lands, 
and  to  the  right  of  way  aforesaid,  to  the  defendant. 

*'  Wherefore  defendant  demands  judgment  that  it  go 
without    day,     and    that   plaintiff  take   nothing  by   this 


action." 


The  deed  referred  to  in  defendant's  answer  was  as 
follows  : 

*'  This  agreement,  made  this  10th  day  of.—. ,  in  the 

year   1890,  between  C.  P.  Hughes  and ,  his  wife, 

of  the  County  of  Bertie,  State  of  North  Carolina,  of  the 
iirst  part,  and  the  Nansemond  Timber  Company  of  North 
Carolina  of  the  second  or  other  part,  witnesseth  : 
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"  That,  in  consideration  of  the  sum  of  one  hundred  and 
sixty  dollars,  agreed  to  be  paid  by  the  })artY  of  the  second 
part  unto  the  parties  of  the  first  part,  viz.  :  For  ffty  acres^ 
more  or  less^  to  he  hereinafter  laid  off  and  designated  out 
of  the  tract  herinafter  described  hy  said  jyarty  of  the  second 
part^  ^^'^hich  purchase-money  or  consideration  is  to  be  paid 
as  follows:  One  hundred  and  sixty  dollars  prior  to  the 
execution  of  this  deed,  the  receipt  of  which  is  hereby 
acknowledged. 

"  It  is  a  part  of  this  contract  that  the  right  of  vmy  throiigh 
the  open  land  is  excepted.  The  said  parties  of  the  first 
part  do  hereby  grant,  bargain,  sell  and  convey  with  gen- 
eral warranty,  unto  the  said  party  of  the  second  part  and 
its  assigns,  all  (to  twelve  inches  across  the  stump)  the  tim- 
ber on  the  tract  of  land  lying  in  Bertie  county.  North 
Carolina,  bounded  and  described  as  follows,  viz. :  By  the 
lands  of  Freeman  Perry,  A.  Bass,  T.  D.  IloUy  and 
others. 

"  The  said  parties  of  the  first  part  hereby  grant  unto  said 
party  of  the  second  part,  its  successors  or  assigns,  agents 
and  servants,  a  right  of  way  through  and  across  the  said 
tract  of  land  a})ove  described,  and  any  other,  lands  owned 
by  said  parties  of  the  first  part,  for  the  purpose  of  cutting 
or  removing  timber  from  any  other  tract  of  land  purchased 
or  controlled  by  the  said  party  of  the  second  part. 

''  And  said  parties  of  the  first  part  also  grant  to  said  party 
of  the  second  part  the  right  to  erect  all  tracks,  machinery, 
buildings,  improvements  and  fixtures  to  be  used  for  the 
objects  and  purposes  set  out  in  the  clause  next  herein- 
before, and  also  to  remove  the  same  at  the  pleasure  of  said 
party  of  the  second  part. 

"  And  the  said  parties  of  the  first  part  hereby  grant  unto 
said  party  of  the  second  part,  and  any  persons   or   body 
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corporate,  its  lawful  successors  or  assigns,  the  right  of  way 
through  said  tract  of  land,  and  all  lands  owned  by  ^ai(] 
parties  of  the  first  part,  for  a  perm  an  en  t  railway,  to  be 
owned  and  operated  by  any  persons  or  body  corporate  to 
whom  said  party  of  the  second  part  shall  assign  the  right 
hereby  specially  granted. 

"  And  said  parties  of  the  first  part  hereby  covenant  with 
said  party  of  the  second  part  and  its  assigns  to  pay  all 
levies,  taxes,  assessments  and  dues  upon  the  land  and  tim- 
ber herein  described  during  the  continuance  of  this  con- 
tract, and  said  parties  of  the  first  part  hereby  grant,  accord 
and  assure  unto  said  party  of  the  second  part  and  its  a?8ign& 
the  full  term  often  vears  within  which  to  cut  and  remove 
the  timber  hereby  conveyed." 

His  Honor  rendered  the  following  judgment,  from  which 
plaintiff  appealed  : 

"  This  cause  coming  now  to  be  heard  by  the  court,  both 
parties  being  before  the  court,  and  it  being  agreed  by  the 
parties  that  the  plaintifi''8  right  to  the  judgment  prayd 
depends  upon  the  construction  of  the  deed  set  out  in  the 
pleadings  from  C  V.  Hughes  and  wife  to  the  Nanseinond 
Timber  Company,  and  the  court  being  of  opinion  that  the 

a 

said  deed  conveyed  to  the  said  company  and  its  successoi^ 
and  assigns  the  right  of  way  claimed  and  used  by  the  defen- 
dant, of  which  plaintiff  complains,  on  motion  of  defend- 
ant's counsel  it  is  adjudged  by  the  court:  That  the  plaint- 
iff take  nothing  by  his  action,  and  that  defendant  go  with- 
out day,  and  recover  of  plaintiff'  the  cost  of  this  action, 
to  be  taxed  bv  the  clerk." 

Mr.  F,  D.    Winston^  for  plaintiff  (appellant). 
Messrs.  Battle  cfe  Mordecaiy  for  defendant. 

Faikcloth,  C.  J.  :  The  only  question  presented  is  a 
construction  of  the  written  agreement  of  the  parties,    (^n 
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inspection  we  are  of  opinion  that  the  parties  had  two 
objects  in  view:  1.  To  sell  and  buy  the  timber  on  the 
woodland,  with  the  privilege  of  removing  the  same  within 
ten  years,  with  the  right  of  way  and  the  right  to  erect 
tracks,  machinery,  buildings,  improvements  and  fixtures 
for  that  purpose,  and  to  remove  the  same  at  the  pleasure 
of  the  defendant,  the  right  of  way  not  to  go  through  the 
plaintifi^s  open  land.  2.  To  grant  to  the  second  party 
and  its  successors  or  assigns  the  right  of  way  for  a 
**  permanent  railway  "  through  all  the  lands  of  the  plaintiff. 
We  think  the  exception  is  limited  to  the  first  branch  of 
the  contract,  to-wit,  the  timber  lands.  If  we  have  failed 
to  find  the  true  intent  of  the  parties,  it  is  owing  to  the 
inartificial  structure  and  language  of  the  agreement. 

AiRrmed. 


ROCKY  MOUNT  MILLS  v.  WILMINGTON  &  WELDON  RAIL- 
ROAD COMPANY  AND  PENNSYLVANIA  RAILROAD 
COMPANY. 

Action  for  DamageH — Com.m,()n  Carriers — Assof'iated  Lines 
of  Transportation — Joint  Liahility  of  Memhers — Delay 
in  Transportation — Measure  of  Damages — Province  of 
JuT]i — General  Appearance  of  Party  Brought  in  Under 
Attachment  Proceedings. 

1.  Where  a  defendant,  brought  into  court  on  attachment  process, 
subsequently  entered  a  general  appearance  and  Hied  an 
answer  to  the  merits,  a  motion  to  dismiss  the  attachment  on 
the  ground  that  it  would  not  lie  under  the  statute  was 
properly  refused  as  immaterial. 
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2.  Where  two  or  more  commoD  carriers  unite  in  formlDgaDaBSoei- 
ation  creating  a  through  line  for  the  transportation  of 
freight,  payment  of  tariff  charges  to  be  made  at  the  befrin- 
ning  or  end  of  the  transportation,  with  through  bills  of  lad- 
ing giving  the  names  of  the  traflRc  agents  of  the  difTereot 
lines,  the  freight  charges  to  be  divided  according  to  the 
respective  mileage  of  the  companies,  they  become  a  co-part- 
nership and  eacLi  line  is  liable  for  any  damage  retjulting 
from  delay  or  otherwise  on  any  part  of  the  through  line,  not- 
withstanding a  provision  in  the  bill  of  lading  that  each  com- 
pany shall  be  liable  only  for  loss  or  damage  occurring:  on  it« 
own  line. 

8.  In  the  trial  of  an  action  against  a  railroad  company  for  lost 
occasioned  by  its  delay  in  transi)orting  machinery  shipped 
over  its  line  by  plaintiflf,  which  was  engaged  in  equipping  a 
cotton  factory,  it  appeared  that  workmen  employed  by  the 
plaintifT  were  forced  to  remain  idle,  though  under  pay  of 
plaintilf  ;  Held,  that  the  measure  of  plaintiff's  damages  was 
the  interest  on  the  unemployed  capital,  the  wages  paid  to 
workmen  and  such  other  costs  and  expenses  incurred  by 
plaintiiT  in  consequence  of  the  delay. 

4.  Where,  in  the  trial  of  an  action  against  two  railroad  companies 
for  damages  for  delay  in  transporting  freight,  it  ap[)e&red 
that  thn  contract  of  shipment  was  made  with  an  association 
of  freight  lines  of  which  defendants  were  members,  and  the 
court  submitted  to  the  jury  an  issue  as  to  whether,  under 
the  contract  of  association,  the  roads  over  which  the  freight 
was  carried  were  responsible  for  the  entire  obligation  of  the 
contract  of  carriage,  the  jury  answered  in  the  affirma- 
tive ;  Held,  that  the  error,  if  any,  in  permitting  the  jury  to 
pass  upon  the  effect  of  the  contract,  was  cured  by  the  ver- 
dict. 

Civil  action,  for  damages  for  delay  in  delivery  ot'freiirlit, 
tried  before  /To/re,  */.,  and  a  jury,  at  June  Term,  1S96,  of 
Edgecombe  Superior  Court. 

At  the  call  of  the  cause  for  trial  the  defendant,  the  Penn- 
sylvania Railroad  Company, moved  in  apt  time  for  the  disso- 
lution of  the  attachment  theretofore  granted  on  theground? 
stated  in  the  motion,  liefore  making  the  motion  the  said 
defendant  had  entered  a  general    appearance  and  filed  an 
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answer.  His  Honor  denied  the  motion,  holding  that,  the 
defendant  having  entered  a  general  appearance,  the  effect 
thereof  was  to  place  it  on  the  same  ground  as  if  it  had 
been  served  personally  with  process. 

The  defendant,  the  Pennsylvania  Railroad  Company, 
excepted  to  the  refusal  of  its  motion 

The  following  were  the  issues  submitted  to  the  jury  and 
the  responses : 

''  1.  Was  there  an  agreement  between  the  two  defend- 
ant companies,  the  Pennsylvania  Railroad  and  the  Wil- 
mington A:  Weldon  Railroad,  with  other  associated  and  con- 
necting lines  of  railroad,  for  their  mutual  benefit,  by  which 
was  established  an  ail  rail  fast  through  freight  line  from 
points  north  and  east  to  Rocky  Mount  and  points  south, 
known  as  the  Atlantic  Coast  Dispatch,  by  which  the  differ- 
ent members  of  the  association  became  agents  for  the 
others  to  make  contracts  of  affreightment  for  through 
freight,  binding  upon  the  members  along  such  lines,  and 
over  such  roads  as  the  freight  should  be  carried,  and  mak- 
ing such  roads  over  which  freight  is  carried  responsible  for 
the  entire  obligation  of  the  contract  ( 

'"  Answer,  '  Yes.' 

"2.  Did  defendant,  the  Pennsylvania  Railroad,  contract 
and  agree  with  the  plaintiff  on  February  15,  1898,  to  ship 
to  plaintiff  at  Rocky  Mount,  N.  C,  from  Lowell,  Mass.,  the 
cotton  machinery  as  alleged  in  complaint  i 

"  Answer,  '  Yes.' 

"3.  Did  defendant,  the  Pennsylvania  Railroad,  wrong- 
fully and  negligently  fail  to  comply  with  this  contract  'i 

''  Answer,  'Yes.' 

"4.  What  damage  hag  plaintiff  sustained  by  reason  of 
the  default  on  the  part  of  defendant,  the  Pennsylvania 
Railroad  Co  ? 

"Answer,  '$771.66,  with  interest  from  the  l.*3th  of 
March,  1893.' 
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**  5.  Did  the  defendant,  the  Wilmington  &  Weldoo 
Railroad  Company,  contract  and  agree  with  plaintiff  on 
February  15,  1893,  to  ship  to  plaintiff  at  Ropky  Mount, 
N.  C,  from  Lowell,  Mass.,  the  cotton  machinery  as  alleged 
in  complaint  ? 

''  Answer,  '  Yes.' 

''  6.  Did  the  defendant,  the  Wilmington  &  Weldon 
Railroad,  wrongfully  and  negligently  fail  to  comply  with 
this  contract  ? 

'*  Answer,  '  Yes.' 

''  7.  What  damage  has  plaintiff  sustained  by  reaeun  of 
the  default  on  part  of  defendant,  the  Wilmington  &  Wel- 
don Railroad  Co.  ( 

*^  Answer,  '$771.66,  with  interest  from  the  l:^th  of 
March,  1893.'" 

The  defendant  excepted  to  the  submission  of  the  first 
issue. 

The  facts  sufficiently  appear  in  the  opinion  of  Chief 
Justice  Faircloth,  and  in  the  charge  of  his  Honor,  Judge 
Jloke,  which  was  as  follows  : 

''  This  is  an  action  brought  by  the  plaintiff,  the  Kockv 
Mount  Mills  v.  the  defendants,  the  Wilmington  &  Weldon 
Railroad  Company  and  the  Pennsylvania  Railroad  Com- 
pany, to  recover  damages  for  the  delayed  shipment  of 
freight  from  Lowell,  Mass.,  to  Rocky  Mount,  N.  C. 
Plaintiff  alleges  these  defendant  roads,  in  connection  with 
other  lines,  made  a  joint  contract  with  it  to  ship  machinery 
from  Lowell,  Mass.,  to  Rocky  Mount ;  that,  so  far  as  it 
was  (concerned,  it  was  a  joint  contract  on  the  part  of  the^ 
different  companies,  making  each  member  respcmsible  for 
the  carrying  out  of  the  entire  contract.  The  contract  was  lo 
ship  the  machinery    witli    remarkable  dispatch,  and  that 
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they  failed  to  comply  with  their  contract.  The  freight  was 
delivered  in  Lowell  on  February  15,  1893,  and  ought  to 
have  come  to  hand  in  four  or  five  days,  but  was  not 
received  until  March  12th,  a  delay  of  twenty-five  days 
since  the  shipment,  and  causing  the  mills  to  stop  and 
causing  them  damage  of  ^1,000. 

''  The  defendant  denies  any  joint  contract  with  his  com- 
pany making  the  roads  jointly  liable,  and  denies  any 
liability  for  any  damages  beyond  its  own  line,  and  denies 
doing  any  such  damage  as  is  claimed.  On  these  denials 
certain  issues  have  been  framed  for  the  jury  to  pass  upon. 

"  The  first  issue  is  whether  there  was  a  'contract  and 
arrangement  between  the  diflferent  roads  as  to  a  fast 
through  freight  line,  making  each  member  the  agent  of 
the  others,  and  binding  them  upon  a  contract  for  the 
through  shipments  of  freights.  2d,  Whether  the  Pennsyl- 
vania Road  made  a  contract  for  through  shipment.  3d, 
If  the  Pennsylvania  Road  has  made  any  such  contract,  has 
it  broken  it  "i  4th,  If  it  did,  what  damages  has  the  plaintitt* 
sustained  thereby  (  Tliere  are  also  three  issues  addressed  to 
the  W.  &  W.  R.  R.  Co.  Did  the  W.  &  W.  R.  R.  Co.  con- 
tract for  through  shipment;  did  it  break  the  contract  ; 
if  so,  what  damages  has  the  plaintiff  sustained  thereby  ( 

"As  to  the  first  issue  :  Was  there  an  agreement  between 
these  two  different  roads,  with  other  roads  and  connecting 
lines,  to  establish  this  fast  through  freight  route?  The 
burden  of  these  issues  is  upon  the  plaintiff.  The  law 
requires  the  ))laintiff,  when  he  comes  into  court  and 
complains  of  the  defendant,  to  establish  his  allegations  to 
the  satisfaction  of  the  jury  by  the  greater  weight  of 
evidence,  and  he  must  establish  it.  If  there  is  any  doubt 
as  to  how  it  was,  you  should  find  for  the  defendants,  as  the 
law  puts  the  burden  upon  the  plain tift'. 
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"(a.)  If  you  are  satisfied  from  the  evidence  that  these 
roads  entered  into  an  agreement  between  themselves  and 
other  lines  for  their  mutual  benefit,  and  established  a 
through  fast  freight  route  assuring  faster  dispatch  and 
charging  higher  rates,  and  each  was  the  agent  for  the  other 
to  make  binding  contracts  for  through  freight,  and  charge 
for  freight  in  solid  for  entire  distance,  either  at  point  of 
receipt  or  delivery,  such  an  arrangement  would  operate 
to  make  each  responsible  for  the  other  for  the  entire 
obligation  or  contract,  unless  it  was  restricted  by  ^onle- 
thing  in  the  contract  itself,  and  in  such  case  the  jury 
should  answer  the  issue,  '  Yes.' 

''(b.)  But  if  there  was  no  such  agreement,  but  only  an 
association  of  indep<  ndent  lines  who  united  for  convenience 
of  the  shipper  to  relieve  them  of  the  necessity  of  reshippintr 
at  the  end  of  each  line,  and  had  not  authority  given  them 
to  make  any  joint  contract  for  through  shipment*  «»t* 
freight  binding  upon  them  all,  yen  should  answer  the  i^!^ne 
'No.'  Now,  how  will  vou  answer  the  first  issnef  It* 
there  was  anything  in  the  contract  itself  to  restrict  their 
liability  to  defaults  occurring  on  their  own  line,  each  road 
would  be  responsible  for  its  own  road  only,  and  would  not 
be  responsible  for  the  others. 

''  (c.)  The  restriction  in  this  contract,  however,  so  tar  h> 
the  evidence  in  the  case  is  concerned,  is  only  as  todaniasTt* 
and  injury  to  goods  shipped  and  not  for  delay. 

*'  (d.)  And  your  response  to  the  fir^t  issue  wmH  turn  nj^.n 
the  fact  whether  or  not  it  was  an  association  of  these  ^>»»i^ 
to  establish  a  through  freight  route,  with  power  to  hind 
each  other  by  the  contract  of  one  for  through  freight.  <»ran 
assoi^iation  for  the  convenience  of  shippers  and  without 
any  such  power. 

'*  Mr.  Ruthn  testifies  that  it  was  an  arrangement  between 
the  roads  to  establish  through  freight  rates,   and  that  Ny«* 
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was  the  agent  for  the  uorthern  and  eastern  section  ;  that 
they  were  associated  together  to  secure  greater  speed  and 
charge  higher  rates;  so  far  as  he  knew,  they  were  agent  for 
each  other. 

"  (e.)  The  contract  upon  its  face  is  for  the  jury  to  consider 
as  to  whether  it  was  a  through  route  or  not. 

"  (f.)  (Reads  heading)  Joyce  is  one  of  the  officers.  Mayo 
another;  T.  M.  Emerson,  G.  F.  A.,  is  another  officer,  and 
they  liave  all  testified  by  deposition  in  this  case.  This  bill 
of  lading  purports  to  be  signed  by  Chas.  F.  Nye,  who, 
Euffin  says,  was  the  Traffic  Manager  for  Northern  and 
Eastern  States. 

*'  S.  K.  Fountain  testifies  that  he  is  local  agent  of  the  W. 
&  W.  Railroad  Co.,  at  Rocky  Mount ;  that  he  has  authority 
and  does  give  such  through  bills  of  lading  for  the  North 
and  East,  that  he  collects  inonev  for  throuij-h  frei^/ht  for 
this  entire  line.  There  is  a  stipulation  in  the  original  con- 
tract itself  that  each  road  is  responsible  for  loss  and  dam- 
ages occurring  on  its  own  road  ;  there  is  no  restriction  as  to 
delayed  freight.  If  I  have  omitted  anv  of  the  evidence  or 
Stated  it  different  from  the  wav  vou  remember  it,  you  take 
your  own  memory;  I  read  it  over  only  to  refresh  your 
memory  ;  the  law  makes  the  jury  judges  of  what  witnesses 
say,  and,  considering  the  evidence  you  must  acton  it  as 
yon  recall  it. 

**  The   defendants  offer  the  deposition  of  T.  M.  Emerson, 
Traffic  Manager  of  the  Atlantic  Coast  Line  ;  and  also  that 
of  Messrs.   Siiipley,   McCully,    Hutchins    and    Mayo,    all 
officers  of  the  different  roads,  Messrs.  Emerson  and  Mavo  of 
the  Atlantic  Coast  Line. 

"  Mr.  Emerson  is  an  officer  of  the  W.  &  W.  Railroad.  His 
deposition  is  sworn  to  and  is  entitled  to  be  received  by  the 
jury  as  any  other  evidence  of  a  witness  here  in  court.  He 
testifies  that  there    is    no    through  arrangement  by  which 
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one  of  the  roads  becomes  bound  for  the  other ;  that  it 
was  an  association  between  independent  lines,  and  each  had 
41  right  to  change  its  rates  when  it  wanted  to,  and  that 
they  were  associated  together  for  the  benefit  of  the  shipper, 
to  prevent  him  from  having  the  trouble  of  a  forwarding 
agent  for  reshipping  at  the  end  of  each  line  ;  that  it  was 
not  for  the  benefit  of  the  roads.  Prevost,  an  officer  of  the 
Pennsylvania  Road,  testifies  to  the  same  efl'ect,  and  that  no 
one  has  a  right  to  make  a  contract  to  bind  his  road  except 
the  authorized  officers  of  the  same. 

"  Consider  the  evidence  undei  the  rules  here  shown,  and 
respond  to  the  first  issue  *  Yes  '  or  '  No  '  as  you  find  it  to  be. 

'' Having  responded  to  the  first  issue,  you  will  then  pro- 
ceed to  consider  the  evidence  and  determine  the  second 
issue. 

''  Did  the  Pensylvania  Railroad  contract  and  agree  with 
the  plaintiff  for  the  through  shipment  of  the  freight  from 
Lowell,  Mass.,  to  Rocky  Mount,  N.  C?  The  first  issue  i# 
addressed  to  the  question  as  to  whether  there  was  a  con- 
tract of  the  character  set  out  between  the  roads  themselves. 
This  issue  is  on  the  question  as  to  whether  there  was  a  con- 
tract between  the  Pennsylvania  Road  and  plaintifi'.  The 
bill  of  lading  is  the  contract  between  the  parties.  It  purports 
to  be  a  contract  of  the  Atlantic  Coast  Dispatch,  signed 
Clias.  F.  Nye,  and  the  terms  of  the  bill  of  lading  are  the 
terms  of  the  contract.  Your  answer  to  this  issue  depend? 
in  a  great  measure  upon  your  answer  to  the  first  issue.  No 
officer  of  the  Pennsylvania  Road  proper  signs  it,  but  an 
officer  of  the  Atlantic  Coast  Dispatch.  But  if  Nye  was 
an  agent  of  the  Pennsylvania  Road  from  being  the  traffic 
manager  of  the  Atlant  c  Coast  Dispatch,  and  als^' 
an  officer  of  the  Atlantic  Coast  Dispatch,  and  the  Podd- 
t^ylvania  Road  was  a  member  of  this  line  as  set  out  in  the 
first  issue,  then  the  contract  of  Nye  would  bind  the  Penn- 
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sylvan  ia  Road;  but  if  there  was  no  such  arrangement  between 
the  parties  as  set  out  in  the  first  issue,  and  you  answer  that 
issue '  No,'  then  you  ought  to  answer  the  second  issue 
'No.'  For  if  the  Pennsylvania  Road  was  a  member  of 
this  association  of  lines  and  made  terms  as  set  out  in  the 
issue,  it  would  be  liable  on  the  contract. 

''  But  if  it  was  not  a  member  of  such  an  association  it 
would  not  be  liable.  If  you  find  that  the  Pennsylvania 
Road  was  ore  of  the  contracting  companies,  and  you  answer 
the  first  issue  '  Yes,'  you  will  answer  the  second  issue 
'Yes  ;'  otherwise  you  will  answer  it  '  No.' 

"  It  is  only  under  the  arrangement  as  set  out  in  the  first 
issue,  if  it  existed,  that  the  Pennsylvania  Road  can  beheld 
liable  under  thija  contract. 

"  As  to  the  third  issue  :  Did  the  Pennsylvania  Road  break 
its  contract,  if  it  made  one?  If  you  believe  this  evidence 
you  will  answer  this  issue  '  Yes.'  Its  excuse  is  that  it  was 
crowded  with  passenger  traffic  for  the  inauguration,  and  if 
this  was  all  the  delay  the  excuse  might  be  sufficient.  The 
obligation  to  carry  the  United  States  mail  and  passengers 
is  higher  than  common  freight,  but  this  cannot  avoid  defend- 
ants if  evidence  is  believed  ;  but  there  was  negligence 
before  the  2d  w^hen  it  was  received  at  Jersey  City. 

"  The  Pennsylvania  Road  received  this  freight  on  March 
2d  and  delivered  it  on  March  12th  at  Rocky  Mount,  and 
their  ofl'ered  excuse  is  sufficient  to  cover  this  time.  It  was 
received  at  Jersey  City  fifteen  days  after  it  was  shipped 
from  Lowell;  and  in  the  absence  of  satisfactory  explanation 
this  delay  was  negligence  and  a  breach  of  its  contract.  If 
you  find  the  first  issue  '  Yes,'  and  the  second  issue  '  Yes,' 
the  Pennsylvania  Railroad  was  responsible  for  the  entire 
time  of  delay  which  occurred  anywhere  along  the  whole 
line. 


702  IN  THE    SUPREME  COURT.  [119 


Rocky  Mount  Mills  v.  Railroad  Company. 


'^  If  you  find  the  second  issue  '  Yes'  you  will  answer  the 
third  issue  '  Yes,'  because  they  could  liave gotten  it  before 
March  2d,  and  passed  Washington  before  the  crowd  at  the 
inauguration  interrupted  its  passage,  and  the  inauguration 
would  not  have  interferred  with  them. 

"  As  to  the  fourth  issue  :  What  damage  has  the  plaintiff 
suffered  by  the  wrongful  conduct  of  defendantti  (  If  it  is 
responsible  at  all  it  is  responsible  for  all  the  roads.  The 
general  rule  of  damages  is  such  as  was  in  the  reasonable 
contemplation  of  the  parties  at  the  time  the  contract  was 
made. 

"  If  the  road  knew,  or  could  have  ascertained  bv  ordinary 
care,  that  the  freight  was  cotton  machinery,  and  of  a  kind 
and  a  character  that  a  delay  would  be  likely  to  cause  dam- 
age to  plaintiff  and  stop  its  mill,  the  road  would  be  respon- 
sible for  the  damages  resulting  from  the  delay  and  strictly 
traceable  to  it.  The  rule  would  be  interest  on  the  idle 
capital,  for  here  it  was  men  unemployed  by  reason  of  the 
delay  ;  and  I  direct  you  to  allow  interest  on  this  idle  capi- 
tal so  employed  as  one  of  the  elements  of  damage.  It 
would  be  interest  on  the  capital  and  the  amount  paid  the 
hands — such  hands  as  you  find  were  thrown  out  of  emploj- 
ment  by  the  delay,  and  which  you  think  the  defendants 
might  fairly  expect  would  be  thrown  out  of  employment  by 
this  delayed  shipment. 

*'  The  evidence  of  the  plaintiff  tends  to  show  that  $150,- 
000  was  the  amount  of  the  capital  that  remained  idle  and 
unemployed.  The  interest  is  5^750  per  month  and  U  day? 
would  be  14 — 26.  The  plaintiff  claims  17  days  instead  of 
14,  and  if  you  find  that  so  you  can  allow  17-30.  The 
evidence  tends  to  show  that  80  hands  were  idle  at  an 
expense  of  $25  or  J?30  per  day,  and  14  days  at  ^25 
would  be  §350;  interest  on  unemployed  capital,  ^375: 
and  cost  of   telegrams,    $2 — in    their    efforts  to  tind  the 
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ear — making  ^727.  If  the  coiiipauy  did  not  know  that 
stoppage  of  the  mill  would  follow,  and  could  not  by 
reasonable  care  know  it,  then  all  the  damage  suffered 
by  the  plaintiff  would  be  the  82  s^pent  for  telegrams  in 
looking  up  the  car  (while  engaged  in  looking  up  the 
car)  and  the  j}er  diem  of  Mr.  Rufiin  (while  engaged  in 
looking  up  the  car). 

"Having  settled  upon  the  amount  of  damage,  you  will 
consider  whether  you  will  award  interest  or  not.  When- 
ever a  man  knows  what  he  has  to  pay  on  a  demand,  or 
it  can  be  ascertained  by  calculation,  the  law  makes  him 
pay  interest,  and  when  he  does  not  know  the  amount 
the  jury  declare  it;  the  jury  can  allow  interest  or  not, 
as  it  may  think  proper.  You  will  allow  interest  from 
March  13,   1893,   or  not,  as  you  see  fit. 

"  As  to  the  fifth  issue  :  If  the  W.  &  W.  was  a  mem- 
ber of  this  association  of  roads  and  you  answer  the  first 
issue  '  Yes,'  you  will  answer  this  issue  '  Yes.'  But 
if  you  find  the  first  issue  '  No,'  and  yet  you  are  satis- 
fied that  T.  M.  Emerson  was  an  officer  of  the  W.  &  W., 
acting  for  that  company  as  freight  agent,  and  he  caused 
this  contract  to  be  signed  for  his  company,  binding  his 
company  for  the  through  freight  from  Lowell  to  Rocky 
Mount,  his  company  would  be  bound  for  it  whether  it  was  a 
member  of  the  association  of  roads  or  not.  But  if  T.  M. 
Emerson  did  not  contract  to  ship  the  freight  from  Lowell 
to  Rocky  Mount  you  w-ill  answer  the  issue  '  No.'  Upon 
the  issue  J.  H.  Ruffin  testifies  that  he  saw  Mr.  Emerson 
personally,  and  the  latter  offered  him  inducements  to  ship 
throngh  him  ;  so  did  S.  K.  Fountain,  professing  to  act  by 
orders  from  Emerson  and  the  W.  &  W.  Railroad.  He  says 
that  he  went  to  Ruffin  by  authority  of  Emerson  to  make 
the  contract,  and  the  terms  of  the  bill  of  lading  are  the 
terras  of  the  contract  Mr.   Emerson  directed   him  to  make 
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with  Ruffin.  The  agency  of  Nye  is  also  for  tlie  jury  to 
consider.  T.  M.  Emerson  says  he  never  made  any  con- 
tract except  over  his  own  road.  You  will  consider  this; 
also  whether  the  W.  &  W.  contracted  to  ship  freight 
through  from  Lowell,  and  if  it  did  you  will  answer  the 
issue  '  Yes.' 

''As  to  the  sixth  issue  :  If  yoi'  lind  they  made  the  contract 
and  believe  the  evidence,  you  will  find  that  they  broke  it. 
The  freight  was  shipped  February  15th  and  delivered 
March  12th,  and  no  satisfactory  reason  given  why  they  did 
not  keep  the  contract. 

"  As  to  the  seventh  issue  :  As  to  the  amount  of  dam- 
ages the  defendant  road  shall  pay,  you  will  apply  the  same 
rule  as  I  gave  it  to  you  on  the  fourth  issue.  The  court  will 
arrange  as  to  how  it  is  to  be  paid." 

There  was  judgment  for  the  plaintiff  on  the  verdict,  and 
tl/e  defendants  appealed. 

Messrs .  Jacob  Battle^  Brown  and  Connor  for  plaintiff. 
Mr,  John.  L.  Bridgets^  for  defendants  (appellants). 

Faircloth,  C.  J.  :  The  defendants  are  duly  organized 
companies  engaged  in  the  business  of  common  carriers, 
with  their  several  connecting  lines,  with  all  the  responsi- 
bilities and  immunities  attaching  to  the  business  of  such 
carriers.  Whilst  we  do  not  find  it  necessary  to  enter  intu 
the  vast  field  of  authorities  and  decisions  defining  the 
duties  and  relations  of  such  carriers  among  themselves  and 
to  the  public,  a  few  general  principles  may  be  stated  with- 
out citing  authorities. 

Common  carriers  are  required  to  carry  freight  safelv 
over  their  own  lines,  and  make  prompt  delivery  to  the  near- 
est connecting  line  when  the  consignee  lives  beyond  the 
terminus  of  their  own  line  and,  when  this  is  done,  in  the 
absence  of  any  other  agreement,  their  duties  are  performed, 
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and  they  are  not  responsible  for  any  loss  or  damage  unless 
it  occurs  while  the  goods  are  in  their  possession  and  under 
the  control  of  themselves  or  their  agents  and  servants. 

A  common  carrier  has  power  to  enter  into  contracts  and 
raaj  stipulate  with  his  customers,  imposing  a  limitation 
on  his  common  law  liability  in  regard  to  rates,  distance, 
time  and  place  of  delivery  and  the  nature  of  the  articles 
to  be  carried,  whether  pcrisl)«ble  or  not,  unusual  hazards 
and  the  Uke,  jjrovided  always  that  the  limitations  are  just 
and  reasonable  in  the  eve  of  the  law,  and  such  contracts 
will  be  enforced. 

One  well-settled  rule  of  law  is  that  no  such  company 
can  stipulate  for  exemption  from  the  consequences  of  its 
own  negligence  or  that  of  its  agents  or  servants..  A  just 
regard  for  the  rights  of  individuals  and  public  policy  will 
not  permit  it.  The  business  of  transporting  passengers 
and  freight  in  our  State  is  important,  and  for  the  mutual 
benefit  of  carrier  and  shipper,  and  must  be  conducted 
under  reasonable  regulations.  The  Court  cannot  assume 
that  either  party  in  such  business  intends  to  contract  con- 
trarj'  to  law  and  such  reasonable  regulations  as  the  public 
interests  require.  An  instance  of  an  unreasonable  stipu- 
lation is  pointed  out  in  Branch  v.  liaihoad,  88  N.  C, 
573,  where  the  clause  in  the  bill  of  lading  was  that  the 
goods  will  be  shipped  ''at  the  convenience  of  the  com- 
pany," which  was  held  not  to  protect  against  an  unreason- 
able delay.  The  bill  of  lading  filed  in  the  record  contains 
both  the  receipt  and  the  contract.  It  is  not  denied  that 
all  the  parties  had  power  to  enter  into  the  contract,  and 
the  terms  of  the  contract  are  not  in  dispute.  It  is  agreed 
that  the  bill  contains  the  contract.  The  meaning  and 
effect  of  the  contract  on  the  rights  of  the  parties  are  the 
questions  presented.  The  defendant  Pennsylvania  Rail- 
road Company  was  brought  into  court  bv  attachment  pro- 
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cess,  and  subsequently  entered  a  general  appearance  and 
filed  an  answer  to  -the  complaint,  and  then  moved  to  did- 
uiiss  the  attachment  on  the  ground  that  an  attachment 
would  not  lie  under  our  statute.  We  think  his  Honor 
rightly  held  that  the  motion  to  dismiss  the  attachment  waa 
immaterial,  as  the  defendant  was  then  otherwise  in  court. 
So,  that  matter  is  out  of  the  way.  It  appears  that  the 
defendant  Wilmington  &  Weldon  Railroad  Company  is 
one  of  several  caunecting  lines  running  south  and 
doing  business  under  the  name  of  the  Atlantic  Coast  I-ine, 
and  that  the  defendant  Pennsylvania  Railroad  Company 
is  a  system  with  several  lines  running  northeast.  The 
machinery  was  received  at  Lowell,  Massachusetts,  and 
its  destination  was  Rocky  Mount,  N.  C,  a  point  on  the 
Wilmington  &  Weldon  Railroad  Company  line,  and  that 
these  hvstems connect  somewhere  between  Lowell  and  Rockj 
Mount.  The  contract  was  between  the  plaintiff  and  the 
Atlantic  Coast  Dispatch  All-Rail  Fast  Freight  Line,  oper- 
ating over  the  Pennsylvania  Railroad  and  the  Atlantic 
Coast  Line  and  connections.  This  agreement  i^  sitrued 
b}^  T.  M.  Emerson,  Traffic  Manager  Atlantic  Coast  Line, 
Wilmington,  N.  C,  and  by  (-harles  F.  Nye,  Northeastern 
Freight  Agent,  Boston,  Mass.,  and  by  other  agents  of  other 
roads  included  in  said  systems.  The  machinery  received 
was  marked,  consigned  and  destined  to  the  plaintiff  at 
Rocky  Mount,  N.  C. 

It  is  not  denied  that  the  defendants  collected  the  whole 
freight  at  the  point  of  delivery,  and  that  thesame  is  divided 
among  the  several  lines  in  these  systems  in  proportion 
to  the  number  of  miles  on  each  road  over  which  the  goods 
are  carried. 

Tpon  these  facts  the  plaintiff*  argues  that  the  defendants 
and  their  connecting  roads  have  agreed  among  themselves 
to  conduct  business  through  their  systems  under  the  name 
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and  style  of  the  ''  Atlantic  Coast  Dispatch  ;  "  that  they 
have  so  advertised  to  the  public,  and  have  so  contracted 
with  him,  and  charge  higher  rates  as  a  consideration  for  the 
fast  service  they  profess  to  give,  and  that  each  road  which 
is  a  member  of  the  "Coast  Dispatch"  line  is  liable  for 
the  negligence  of  the  other  roads.  The  defendants  admit 
what  appears  in  the  bill  and  receipt,  and  that  they  do 
business  under  the  name  and  style  indicated,  but  insist  that 
the  "Coast  Dispatch"  is  simply  the  name  under  which 
tlie  defendants  have  agreed  to  operate  their  business;  that 
they  are  thereby  a  simple  association  for  the  convenience 
of  the  public  and  not  bound  for  each  other's  negligence  on 
the  several  roads,  and  that,  in  fact,  it  is  agreed  in  the  con- 
ditions attached  to  their  contract  that  neither  company 
shall  be  liable  for  loss  or  damage  not  occurring  on  its  own 
road. 

This  action  is  for  damage  resulting  from  delay  in  the 
transportation,  and  not  for  loss  or  damage  to  the  articles 
shipped.  The  plaintifl'  argues  that  there  is  no  stipulation 
in  the  conditions  against  damage  for  delay,  and  that  as  to 
that  matter  there  is  no  contract,  and  that  he  is  remitted 
to  his  common  law  right  against  carriers  for  unreasonable 
delay.  We  are  not  disposed  to  put  the  case  upon  that 
technical  ground,  as  we  are  satisfied  the  parties  desire  the 
opinion  of  the  Court  on  the  main  question. 

The  machinery  was  on  the  road  from  Lowell  to  Kocky 
Mount  25  days,  and  allowing  the  time  claimed  during 
inauguration  week  there  is  still  sixteen  or  seventeen  days, 
which  is  conceded  to  be  an  unusual  length  of  time  for  pass- 
age betw^een  the  points.  So,  there  was  inexcusable  delay 
somewhere  along  the  line.  In  the  view  we  take,  however, 
the  particular  place  is  an  immaterial  matter.  Upon  exam- 
ination and  reflection  we  are  of  opinion  that  the  defend- 
ants and  their  connecting  lines  are  jointly  liable,  each  for 
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the  others,  on  the  contract  before  us,  and  that  they  are  also 
entitled  to  the  same  iramunity  and  privileges  as  if  the  con- 
tract had  been  made  by  the  individual  company  sought  to 
be  charged  under  said  contract,  that  is  to  say,  that  they 
are  engaged  in  business  as  partners  under  the  name  of  the 
"  Atlantic  Coast  Dispatch."  They  are  still  common  car- 
riers, none  the  less  so  because  they  have  certain  stipula- 
tions. Having  jointly  agreed  to  conduct  the  **  All-Rail 
Fast  Freight  Line  "  business  under  the  name  above  stated 
between  the  terminal  points  of  their  connections  North 
and  South,  and  having  so  informed  the  public  and  so  con- 
tracted with  the  plaintiff,  their  true  character  is  fixed  bv 
the  law  according  to  the  nature  of  their  business,  and  such 
character  cannot  be  thrown  aside  by  any  declarations  in 
the  contract  in  relation  to  the  consequences  or  liabilities 
attaching  thereto. 

The  "  Coast  Dispatch"  is  one  of  the  contracting  parties, 
and  if  it  represents  anybody  it  must  represent  the  defend- 
ants as  two  of  its  members.  The  fact  that  T.  M.  Emerson, 
Traffic  Manager,  is  an  agent  of  one  of  the  defendants,  and 
W.  H.  Joice,  General  Freight  Agent,  is  an  agent  of  the 
other,  and  so,  also,  of  the  w4iole  list  of  agents  at  diflerent 
localities,  can  make  no  difference.  Why  are  thev  conduct- 
ing  business  under  the  name  of  the  "  Coast  Dispatch'' 
instead  of  their  own  companies  ^  The  argument  is  that 
they  are  doing  so  for  mutual  convenience.  In  some  respect> 
that  is  plain  ;  but  suppose  the  plaintiff  should  have  to  go 
to  Pittsburg  or  other  distant  place  to  enforce  his  remedy. 
The  convenience  to  him  is  not  perceived.  The  receiving 
agent,  Nye,  at  Lowell,  appearing  on  the  bill  of  lading  as 
'*  Northeastern  Freight  Agent"  only,  we  must  assumehe 
represents  the  "  Dispatch  "  line,  composed  of  defendants 
and  others.  Taking  notice,  as  we  are  at  liberty  to  Jo, 
that  the  numerous  transportation  lines  in  our  country,  con- 
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necting  with  each  other,  constituting  continuous  lines 
between  remote  localities,  are  important  facts  in  the  com- 
mercial life  of  the  country,  we  can  readily  see  that  if  the 
shipper  should  have  to  ^o  to  a  distant  State,  and  find  as 
best  he  can  the  negligent  party,  and  enforce  his  remedy 
against  him  there,  tlien  the  expense  and  trouble  would  in 
many  cases  be  ruinous.  On  the  contrary,  the  carrier's 
remedy  in  a  case  like  the  present  would  be  easy  and  speedy. 
The  whole  matter  is  this  :  The  defendants  ^  nd  their  associ- 
ates have  engaged  in  a  public  business,  in  the  manner  de- 
scribed, for  mutual  benefit  and  convenience,  and  attempted 
to  avoid  the  legal  consequences  by  adopting:  some  fancy 
name  and  by  stipulating  for  limitations  on  the  liabilities 
incurred  in  the  exercise  of  their  jjrivileges  in  such  busi- 
ness. We  find  no  case  on  "all-fours"  with  the  present, 
hut  the  discussions  in  the  following  cases  support  the 
principle  and  conclusion  at  which  we  have  arrived  :  City 
Bank  of  Ky.  v.  Adams  Ex.  Co.^  93  U.  S.,  174, 183  ;  Brad- 
ford V,  S,  C.  Railroad^  62  Am.  Dec,  411  ;  Clyde  v.  Huh 
hard,  88  Pa.  St.  Rep.,  358  ;  3  Wood  on  Railroads,  p.  1922 ; 

Phillips  V.  R.  Co,,  78  N.   C,  294,  298; 

59  Am.  Dec. ,447,  450,  n. 

The  second  assignment  of  error  was  that  the  court 
should  have  construed  the  contract  and  not  submitted  it 
to  the  jury.  If  so,  the  verdict  cures  it,  according  to  our 
view  of  the  case.  The  other  requests  and  exceptions  are 
dependent  on  the  view  of  the  court  on  the  principal  ques- 
tion. As  to  damages,  we  think  his  Honor  instructed  the 
jury  according  to  the  rule  prescribed  by  this  Court.  Foard 
v.  R.  R,,  8  Jones,  235  ;   RoherU  v.  Cole,  82  X.  C,  292. 

Affirmed. 
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W.  B.  ALLEN   V.  WILMINGTON  &  WELDON  RAILROAD 

COMPANY. 

Jiailroads — Common  Carriers — Ejection  of  Passeiigem  on 
Wrong  Train — Punitive  Damages — Action  in  Tori— 
Trial —  Practice — Issues. 

1.  One  who  boarded  a  train,  and  upon  ufTering  a  ticket  to  a  stMion 

at  which  the  train  was  not  scheduled  to  stop  and  refusing 
to  pay  the  fare  to  the  next  station  beyond,  at  which  the 
train  would  stop,  was  ejected  from  the  train,  cannot  recover 
punitive  damages  for  the  iori  where  the  ejection  was  done 
without  insolence  or  undue  force. 

2.  In  the  trial  of  an  action  it  is  not  error  to  eliminate  from  an 

issue  tendered  superfluous  words  and  words  which  give  to  it 
a  construction  not  warranted  by  the  testimony. 

8.  A  conductor  of  one  train  is  not  bound  by  the  advice  or 
instructions  given  by  the  conductor  of  another  train,  if  in 
conflict  with  instructions  from  the  company. 

4.  Where  an  action  is  brought  and  tried  as  an  action  intort'W 
must  be  reviewed  on  appeal  on  the  same  theory,  and  thift 
Court  will  not  undertake  to  determine  whether  it  mif^htnot 
have  been  tried  favorably  for  the  plaintiff,  as  an  action  for 
breach  of  contract,  even  though  the  complaint  contain 
averments  which  would  sustain  such  an  action. 

Civil  action,  tried  before  Robinson^  J.,  and  a  jury,  at 
May  Term,  1896,  of  Halifax  Superior  Court.  The  tacts 
sufficiently  appear  in  the  o})inion  of  Associate  .Instice 
FuRCHES.  Tliere  was  a  verdict  for  the  defendant,  and 
plaintifl*  appealed  from  the  judgment  thereon. 

Messrs,  David  Bell  and  Mullen  cj&  DanieU  for  plaintiff 
(ap])ellant). 

j\less?\*t,  MacRae  (fe  Day^  contra, 

FuRCHEs,  J.  :  In  reviewing  this  case  upon  the  record, 
and  the  manner  in  which  it  was  presented  and  tried  in  the 


N.  C]  SEPTEMBER   TERM,  1896.  711 


Allbn  v.  Railroad  Company. 


court  below,  the  judgment  niiist  be  affirmed.  The  com- 
plaint was  evidently  intended  to  bean  action  of^<?Wandit 
was  so  tried. 

The  plaintiff  bought  a  through  ticket  at  Goldsboro,  from 
that  place  to  Enfield,  on  defendant's  road.  After  he  bought 
the  ticket  a  friend  of  his,  tliinking  the  train  did  not  go 
through  to  Enfield  that  night,  made  inquiry  of  the  defend- 
aut's  ticket  agent  at  Goldsboro  as  to  whether  that  train, 
(called  the  '' shoo-fly '■)  went  through  to  Enfield  that  night, 
and  was  told  it  did.  After  plaintiff  boarded  this  train  he 
was  told  by  the  conductor,  upon  presei»ting  his  ticket,  that 
this  train  did  not  go  to  Enfield  but  stopped  at  Rocky 
Mount,  but  was  informed  by  the  conductor  that  another 
train  passed  Rocky  Mount,  and  for  plaintiff'  to  take  that 
train  ;  that  it  did  not  stop  at  Enfield,  but  for  plaintifi*  to 
take  that  train,  and  as  he  had  a  ticket  for  Enfield  the  con- 
ductor w^ould  have  to  stop  and  let  him  off.  Under  these 
circumstances  and  this  advice  plaintifi' boarded  this  train 
as  it  passed  Rocky  Mount.  Upon  presenting  his  ticket  to 
the  conductor  soon  after  leavinj;  Rockv  Mount  he  was  told 
that  the  train  did  not  stop  at  Enfield,  and  the  conductor 
refused  to  take  his  ticket  unless  the  plaintiff  would  pay  the 
additional  fare  to  the  next  station,  where  his  train  would 
stop.  This  the  plaintiff' refused  to  do,  and  the  conductor 
stopped  the  train  and  asked  the  plaintiff  to  get  off'.  This 
he  said  he  would  not  do  unless  he  was  put  off,  and  toM  the 
conductor  to  take  hold  of  him,  which  he  did,  and  plaintiff' 
got  off.  It  is  alleged  in  the  complaint  that  plaintiff  was 
rudely,  insolently  and  with  force  and  violence  ejected  from 
defendant's  train.  But  plaintiff^'s  own  evidence,  as  well 
as  that  of  the  other  witnesses,  shows  that  this  was  not  tlie 
case. 

Upon  this  state  of  facts  plaintiff  insisted  that  he  was 
entitled  to  punitive  damages  for  this  wrongful,  violent  and 
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forcible  ejection.  On  the  trial  the  plain tifl' tendered  thiee 
issues  which  he  asked  the  court  to  submit  to  the  jury. 
The  first  was,  "  Did  the  defendant  company,  through  ii$ 
conductor^  wrongfully  eject  the  plaintiff  from  it^  ears  on 
the  17th  of  December,  1893? 

The  second  issue  was  in  the  same  language  as  the  first, 
except  it  added  the  words  *'  rudely,  wantonly,  forcibly  and 
wickedly"  eject  the  plaintiff  from  its  cars  on  the  17th  of 
December,  1893.  And  the  third,  *'  What  damage  has  the 
plaintiff  sustained  by  such  ejection?" 

The  court  did  not  submit  the  first  and  second  ijjsnes  in 
the  precise  language  in  which  they  were  t tendered,  lea vinij 
out  of  the  first  issue  *' through  its  conductor,"  rejecting 
the  second  issue  and  giving  the  third  in  the  languaire  in 
which  it  was  tendered  by  the  plaintiff. 

We  see  no  error  in  this  ruling.  The  first  issue  is  in  suh* 
stance  the  same  as  it  was  in  the  language  employed  by 
plaintiff,  only  improved  by  rejecting  the  surplus  words, 
''  through  its  conductor."  The  second  issue  was  jiubstan- 
tially  the  same  as  the  first,  except  it  added  additional 
adverbs  as  to  the  force  used  to  eject  the  plaintiff  from 
defendant's  cars.  We  fail  to  see  that  refusing  to  siihniit 
this  issue  prejudiced  the  plaintiff.  If  it  had  been  sub- 
mitted it  would  have  devolved  upon  the  plaintiff  to  show 
from  the  evidence  that  it  was  true.  And  upon  an  exami- 
nation of  the  evidence  (the  wliole  of  which  is  sent  up  a* 
upon  a  non-suit)  we  fail  to  find  any  evidence  to  sustain  the 
allegations  of  force  described  in  this  issue.  The  plaintilTa 
own  evidence  does  not  do  so.  The  third  issue  was  sub- 
mitted to  the  iiirv  in  the  san)e  lani»:ua"re  as  tendered  bv  the 
plain  tifi'. 

The  plaintiff  tendered  three  ])rayers  for  instructions,  all 
asking  the  court  to  charge  that  plaintiflf  was  entitled  to 
recover  punitive  damages  for  the   wrongful    ejection   of 
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plaintiff  from  defendant's  cars  after  leaving  Rocky  Mount 
on  the  night  of  the  17th  of  December,  1893.  The  court 
declined  to  give  these  instructions,  and  we  see  no  error  in 
this,  as  there  was  no  force  used  by  defendant  in  making 
this  ejection,  and  as  plaintiff  was  wrongfully  on  this  train. 
If  he  had  been  rightfully  on  the  train,  having  paid  his  fare 
or  being  ready  to  pay  his  fare  to  the  next  station  where 
the  train  stopped,  any  ejection  would  have  been  wrong- 
ful— a  tort — and  plaintiff  would  have  been  entitled  to 
recover. 

The  opinion  of  the  conductor  on  the  "  shoo-fly  "  train 
that  the  plaintiff  could  take  the  fast  train,  and  as  he  had  a 
ticket  to  Enfield  the  conductor  would  be  bound  to  stop 
the  train  and  let  hini  off,  was  misleading  to  the  plaintiff. 
But  the  conductor  on  the  '' shoo-fly  "  train  had  no  right 
to  instruct  the  conductor  on  the  fast  train,  and  he  was  not 
bound  by  it.  In  fact  he  had  no  right  to  do  so  if  the 
advice  of  the  conductoi  on  the  *' shoo-fly  "  was  in  conflict 
with  his  instructions  from  the  company.  1  Wood  Ry. 
Law,  Sec.  1^)4:   Mecham  on  Agency,  Sees.  273  et  seq 

As  plaintiff  was   wrongfully   on   this  fast  train  without 
paying  or  ottering  to  pay  his  fare  from  Enfield  to  the  next 
station  where  the  train   was  scheduled  to  stop,  and  in  fact 
refused  to  pay  it,  it  was   not  onlj'^  the  right  but  the  duty 
of  the  conductor  to  put  the  plaintiff  off. 

But  he  must  do  this  without  using  unnecessary  force 
and  without  insolence.  Railroad  v.  Nixxim^  19  Am. 
Repts.,  703;  2  Fiel's  Lawyers'  Briefs,  59,  (JO;  34  Atlantic 
Reports,  S80. 

This  seems  to  dispose  of  the  case  as  presented  by  the 
record  and  arguments.  But  it  was  suggested  in  conference 
that  the  plaintiff  probably  had  a  cause  of  action  for  breach 
of  contract  for  failing  to  carry  him  through  to  Enfield  that 
night — the  ticket  not  allowing  him  to  stop  over,  and  that, 
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although  the  complaint  appears  to  have  been  drawn  in 
torty  there  might  be  sufficient  averments  in  the  complaint 
to  constitute  a  cause  of  action  on  contract  under  Siokeji  v. 
Taylor^  104  N.  C,  394,  and  that  line  of  cases.  And  we 
are  not  prepared  to  say  that  there  are  not. 

•But  in  these  cases  of  defective  statement  of  caiisc  of 
action  the  actions  were  tried  upon  the  true  ground  of 
complaint,  and  upon  appeal  this  Court  held  that  where 
sufficient  appeared  in  the  complaint  to  make  out  the  case 
tried,  this  Court  would  sustain  the  judgment.  But  that  is 
not  the  case  here.  The  complaint  is  not  only  defective  in 
stating  a  cause  of  action  on  contract,  but  the  case  was 
tried  as  a  t/)rty  and  it  was  so  argued  before  us.  The 
plaintiif's  brief  commences  with  the  following  paragraphs: 

''  This  was  an  action  brouglit  by  the  plaintiff  to  retH»ver 
damages  from  defendant  for  being  wrongfully  ejected  fn.m 
its  cars  on  the  night  of  the  I7tli  December,  ls98.'* 

"  The  only  thing  to  consider  in  this  appeal  is.  Did  the 
plaintiff  make  out  a  case  from  his  standpoint  i  " 

And  as  we  find  no  error  in  the  court  trying  this  <»ase  as 
a  tort  for  ejecting  the  plaintiff  from  defendant's  cars — the 
plaintiff  insisting  that  tort  was  the  action  he  brought  and 
tried,  and  insistinj^  that  this  is  the  onlv  thiuir  lo  hv  cun- 
sidered  in  this  appeal — we  do  not  think  that  it  would  he 
fair  to  the  parties  or  to  the  court  that  we  should  look  out 
to  see  if  it  might  not  have  been  tried  on  a  different  theorv 
with  different  results.  While  we  would  not  feel  ourselves 
bound  by  an  erroneous  admission  of  a  proposition  of  law, 
w*e  must  have  respect  to  the  manner  in  which  partie? 
present  and  try  their  cases. 

Judgment  Affirmed, 
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J.  C.  MARKHAM,  Administrator  of  WILLIAM  PERRY,  deceased, 
V.  RALEIGH  &  GASTON  RAILROAD  COMPANY. 


Action  for  Damages — Injury  to  Person   Walking  on  Side- 
path  Near  Track — Emdence^  Sufficiency  of — LocoTnotive 
Engineer. 

1.  Where  a  person  walking  on  the  side-path  of  a  railroad,  where  he 

is  safe,  falls  from  ranning  or  otherwise  so  as  to  be  struck  by 
the  locomotive  when  it  is  too  late  for  the  engineer  to  stop^ 
no  fault  can  be  imputed  to  the  engineer,  and  where,  in  the 
trial  of  an  action  for  damages  for  the  injury  to  such  person 
resulting  in  his  death,  those  facts  appeared,  together  with 
the  further  fact  that  deceased  heard  and  could  by  looking 
backwards  have  seen  the  train,  it  was  not  error  in  the  trial 
judge  to  hold  that  in  no  view  of  the  evidence  could  the 
plaintiff  recover. 

2.  An  engineer  seeing  a  person  walking  on  or  near  the  railroad 

track,  and  having  no  reason  to  know  or  believe  that  he  is 
disabled  in  any  way  from  seeing,  hearing  and  understanding 
the  situation,  is  allowed  to  presume  that  the  person  is  sane 
and  prudent  and  will  either  remain  ujion  the  side-track,, 
where  he  is  safe,  or  will  leave  the  road-bed  proper  upon  the 
approach  of  the  train. 

Civil  action,  for  damages,  for  the  alleged  negligent 
killing  of  plaintiflTs  intestate,  tried  before  Mclver^  J.^  and 
a  jury,  at  April  Term,  1S96,  of  Wakk  Superior  Court. 
The  following  is  the  testimony  : 

S.  H.  Perry,  a  witness  for  the  plaintiff,  testified  : 
*'  I  am  a  son  of  the  intestate,  and  was  with  him  going 
towards  home  from  Wake  Forest ;  we  were  walking  on  the 
path  beside  the  railroad.  I  passed  him  and  went  over 
past  the  crossing — heard  the  train  blow  and  looked  back 
and  saw  him  down  bv  the  side  of  the   road    at   the  end    of 
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the  cross-ties,  twenty-five  or  thirty  feet  from  the  erofising. 
The  engine  blew  after  it  passed  me,  twenty-five  or  thirty 
yards  from  the  crossing.  I  heard  no  other  blow  or  signal. 
I  joined  my  father  at  Forestville  :  he  was  fifty  years  old, 
strong  and  healthy.  He  was  a  farmer.  I  worked  with 
him.  He  made  ^400  or  $500  per  year.  He  had  been 
■drinking,  but  was  not  a  drunken  man  ;  he  had  a  pint  of 
whiskey  and  four  men  drank  out  of  it.  There  was  some- 
thing like  a  gill  left. 

*'  The  road  crossing  was  about  150  yards  from  the  depot. 
1  suppose  the  train  was  at  the  depot  when  we  passed  along 
the  dirt  road.  I  could  have  seen  it  if  I  had  looked.  That 
year  my  father  was  not  farming  ;   he   was   hiring  himself 


out.'' 


Dr.  J.  B.  Powers,  a  \vitness  for  the  defendant,  tei^tified: 
*'  I  was  at  Wake  Forest  that  day,  and  was  called  to  see 
intestate,  and  reached  him  in  ten  or  thirteen  minutes  after 
the  injury.  He  said  he  was  running  up  the  path,  stumped 
his  toe  and  felj  ;  that  the  engine  did  not  touch  him  but 
front  wheel  run  over  his  arm.  He  died  from  the  injury. 
I  smelt  whiskey  but  did  not  see  any.  He  was  rational. 
He  said  he  heard  the  train  coming,  and  ran  to  get  out  of 
the  way  and  fell.'' 

Mrs.  Perry,  the  wife  of  the  intestate,  testified  that 
deceased  was  fifty  years  old  ;  a  farmer  ;  had  no  mean  habits, 
but  drank  his  dram.  He  did  not  make  a  habit  of  drink- 
ing. 

James  Hartsfield,  a  witness  for  plaintiflT,  testified  : 
''  I  met  intestate,  and  was  twenty-five  yards  from  him 
when  he  fell.  I  heard  the  train  blow  when  it  had  passed 
the  road  crossing.  I  was  not  looking  at  him  when  the 
train  passed.  If  he  had  stepped  to  one  side  the  train 
would  not  have  hit  him.     It  would    not  hit    him   in  the 
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path.  When  I  saw  him  fall  the  engine  was  opposite  to 
him.'' 

Plaintiff  rested. 

His  Honor  having  intimated  that  the  plaintiff  would  not 
be  entitled  to  recover  in  any  aspect  of  the  testimony,  the 
plaintiff  submitted  to  a  non-suit  and  appealed. 

Jfr.  B.  C.  Beckwith  for  plaintiff  (appellant). 
Messrs,  Z.  R,  Watts^  MacRae  c&  Day  and  J,  B.  Batche- 
loTy  for  defendant. 

Faircloth,  C.  J. :  His  Honor  properly  held  that  the 
evidence  in  this  case  was  insufficient  to  justify  a  jury  in 
returning  a  verdict  for  the  plaintiff.  It  appears  that 
plaintiff's  intestate  was  not  on  the  road-bed  but  walking 
along  the  path  beside  the  railroad,  that  is  the  foot-path  at 
the  end  of  the  cross-ties.  The  son  said  he  could  have  seen 
the  train  if  he  had  looked  back.  The  deceased  said  he 
heard  the  train  coming,  and  ran  to  get  out  of  the  way  and 
fell,  and  his  arm  was  caught  by  the  front  wheel.  It  fur- 
ther appeared  that  if  he  had  remained  in  the  path  the 
train  would  not  have  struck  him.  Young  v.  Railroad^  116 
N.  C,  932. 

An  engineer,  seeing  a  person  walking  on  the  road  track 
without  any  reason  to  know  or  believe  that  such  person  is 
disabled  in  some  way  from  seeing  and  hearing  and  under- 
standing the  situation,  may  reasonably  assume  that  such 
person  is  sane,  and  as  a  prudent  man  will  either  remain 
on  the  side-path  where  he  is  safe  or  will  leave  the  road- 
bed proper  when  the  train  is  approaching.  If  the  deceased 
fell  in  the  wrong  direction  from  running  or  otherwise  near 
by  the  train  when  it  was  too  late  for  the  engineer  to  stop* 
it  was  his  misfortune  and  not  the  fault  of  the  engineer. 
Matthews  v.  Railroad^  117  N.  C,  ()40. 

Affirmed. 
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A.  IX  WILLIS  V.  ATLANTIC  &  DANVILLE  RAILWAY  COM- 
PANY. 

Appeal — Vase  on  Appeal — Waiver  of  Service — Agreement 

of  Counsel — Certiorari, 

Upon  an  appeal  bein^  taken  at  the  close  of  a  trial  it  was  a^Feed 
that  appellant  nhould  have  twenty  days  to  serve  his  case  on 
appeal  and  the  appellee  the  same  time  to  serve  his  counter- 
case,  and  in  answer  to  an  inquiry  by  appellant's  counsel. 
**  To  whom  shall  the  case  be  sent  ?  "  one  of  appellee's  coun- 
sel said/'  Send  it  to  J/'  The  case,  with  the  judgre's  notes  wag 
accordingly  sent  to  **  J.'-  by  express  six  days  before  the  expi- 
ration of  the  limit,  and  a  letter  was  also  sent  by  mail  the  same 
day.  Appellee's  counsel  did  not  return  the  case  or  notify  the 
appellant's  counsel  that  service  by  an  officer  would  be  required 
until  another  letter  was  written  and  the  twenty  days  had 
expired  ;  Held^  that,  upon  the  undenied  facts  as  to  the  agree- 
ment, the  appellant's  counsel  had  reasonable  ground  to 
believe  that  I'he  Code  requirement  as  to  service  by  anolBcer 
was  waived,  and  ctrtiorari  will  issue  to  brin^  up  the 
record. 

ACTION,  tried  at  Fall  Ternj,  1896,  of  Caswell  Superior 
Court.  The  appellant  moved  in  this  Court  for  a  writ  of 
{certiorari  to  brin^  up  the  record.  The  grounds  of  the 
motion  are  set  out  in  the  opinion  of  Associate  Justice 
Clark. 

Messrs,  J,  A.  Long  and  J.   W.  Graham^  for  plaintiff. 
Messrs.  Battle  i&  Mordecai^   E,  B.  Withers y  and   IT.  A^ 
Fentress^  for  defendant  (appellant). 

Clark,  J.  :  This  is  not  the  case  of  a  verbal  agreement 
of  counsel,  which  if  denied,  the  court  will  not  consider. 
Rule  39  ;  Sondley  v.  Asheville,  112  N.  C,  694;  Graham 
V.  Edwards,  114  N.  C,  228.     But  here  both   sides  apree 
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snl)3tantially  as  to  what  passed.  It  was  agreed  that  in  lieu 
of  the  time  prescribed  bj  The  Code^  the  appellant  should 
be  allowed  twenty  days  to  serve  the  case  on  appeal  and 
the  appellee  twenty  days  to  serve  a  counter  case.  In 
reply  to  an  inquiry  of  the  appellant's  counsel,  "  To  whom 
shall  I  send  the  case  T'  one  of  appellee's  counsel  said, 
"Send  to  J/'  By  this  arrangement  the  appellant's 
counsel  understood,  and  not  unreasonably,  that  The  Code 
requirement  as  to  service  was  waived,  as  well  as  the  time 
limit,  and  sent, the  case  on  appeal  and  the  judge's  notes  to 
"J.""  by  express  six  days  before  the  agreed  twenty  days 
expired,  and  also  wrote  him  a  letter  by  the  same  mail 
notifying  him  of  the  fact.  The  appellee's  counsel  insists 
that  he  did  not  intend  to  waive  service  by  an  officer,  but 
he  must  have  perceived  from  the  appellant's  counsel's 
sending  the  case  by  express  and  the  purport  of  his  letter 
that  the  latter  had  so  understood  him,  and  if  he  had 
promptly  notified  the  appellant's  counsel  of  his  mistake 
there  would  have  been  ample  time  to  have  corrected  the 
error  by  causing  service  to  be  made  by  an  officer.  But  he 
did  not  give  such  notification  till  another  letter  had  been 
written  him  and  the  twenty  days'  time  had  expired. 

We  can  give  no  weight  to  the  alleged  "  liberal  practice 
prevailing  in  the  district,"  which  cannot  avail  against  the 
statute  iShoher  v.  Hutchinson^  74  N.  C,  432),  but  from 
the  undenied  facts  there  was  a  reasonable  misapprehension 
on  the  part  of  the  appellant's  counsel,  and  the  writ  of 
certiorain  should  issue.  Parker  v.  Railroad^  84  N.  C, 
118  ;  Graves  v.  Hines,  lOH  N.  C,  323  ;  Walton  v.  Pearson^ 
83  N.  C,  309. 

The  appellee  will  have  until  five  days  after  the  certificate 
of  this  opinion  is  filed  in  the  office  of  the  clerk  of  the 
superior  court  of  Caswell  county  to  serve  his  counter-case 
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or  exceptions  to  the  appellant's  case.  If  the  parties^ 
cannot  agree  upon  a  case,  it  will  then  be  settled  by  the 
judge  who  tried  the  case,  in  the  manner  provided  bv  The 
Code. 

Petition  (iranted. 


FANNY  L.  UTLEY  v.  WILMINGTON  &  WELDON  RAILROAD 

COMPANY. 

Railroad    Companies — Aj^proj}riatio?i    of     Land — Davi- 

ages — Limitations — Color  of  Title. 

1.  Where  the  charter  of  a  railroad  company  provides  that  wheu 

the  company  has  appropriated  land  without  authority  no 
action  shall  be  brought  by  the  owner  except  a  petition  to 
have  the  damage  assessed,  and  fixes  no  limitation  of  the 
action,  such  petition  is  neither  an  action  of  trespass  nor  one 
on  a  liability  created  by  statute  within  the  meanin^rof  Tkt 
Code^  Section  155  (2)  and  (3),  (Statute  of  Limitatioiu>)aD<l 
the  refusal  of  the  trial  judge  to  submit  an  issue  upon  the 
Statute  of  Limitations  was  not  error. 

2.  An  unregistered  deed,  accompanied  by  continuous  possesnion  by 

the  grantor  since  its  execution,  is  color  of  title,  notwitbfftand- 
iug  *'  Conner's  Act  "  (Ch.  147,  Acts  of  1885,)  and  was  projifrly 
admitted  in  evidence  in  a  proceeding  to  recover  damage* 
from  a  railroad  for  appropriating  a  part  of  the  laud  before 
the  registration  of  the  deed. 

This  was  a  proceeding  under  the  statute  (Chapter  4H  of 
The  Code)^  eommenced  by  petition  and  suniinoni^  by  wav 
of  notice  before  the  Clerk  of  the  Superior  Court  of  Cvmbkk- 
LAND  County  on  11th  August,  1898,  by  the  plaintiti'  against 
the  defendant  asking  for  the  appointment  of  commisgion- 
ers  of  appraisal  to  ascertain,  determine  and  report  the 
compensation  the  defendant  ought  to  pay  the  plaintitf  for 
constructing  its  roadway  across  her  town  lot  in   Fayette- 
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ville,  known  as  "  The  Nursery,"  in  1885,  without  her 
authority  and  consent,  and  without  any  proceeding  of  con- 
demnation or  conipeneation  therefor. 

The  defendants  contended  that  by  tlie  pleadings  issues 
of  fact  were  raised  whicli  inu8t  be  determined  before  any 
judgment  or  order  was  made  by  the  clerk  in  the  case,  and 
moved  that  the  issues  so  raised  l)e  transferred  to  the  civil 
issue  docket,  to  be  tried  by  a  jury  at  term. 

The  clerk  overruled  said  motion  and  made  an  order 
appointing  commissioners  of  appraisal  to  ascertain  and 
report  the  damage  and  compensation  the  petitioner  ought 
to  receive.  From  this  order  the  defendant  appealed  to 
the  superior  court  at  term. 

The  case  came  on  to  be  heard  upon  the  appeal  from 
the  clerk  before  Hoke^  e/.,  at  November  Term,  18i^5, 
of  the  superior  court  of  Cumberland  county,  when  the 
defendant  moved  to  set  aside  the  order  of  the  clerk  as  pre- 
mature; and,  contending  that  the  court  had  only  jurisdic- 
tion upon  the  appeal  to  pass  upon  the  order  of  the  clerk, 
asked  the  court  to  remand  the  case  to  the  clerk  with 
instructions  to  send  up  issues  for  trial  to  the  superior  court 
at  term. 

In  response  to  defendant's  motion  his  Honor  had  the 
following  order  entered  of  record  in  the  case : 

"  In  this  cause,  the  clerk  having  issued  an  order  for  com- 
missioners to  assess  damages  when  there  were  material 
issues  in  bar  of  plaintift''s  claim  nndecided, 

*'  It  is  considered  and  adjudged  that  the  order  appointing 
commissioners  be  and  the  same  is  hereby  set  aside,  and 
the  cause  stands  for  trial  in  this  court  on  the  issues  made 
by  pleadings." 

118—46 
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Defendant  excepted  and  prayed  an  appeal,  which  was 
disallowed. 

His  Honor  submitted  the  issues  to  the  iurv  as  follows: 

•I  mf 

'*  1.  Is  the  plaintiff  the  owner  and  in  possession  of  the 
tract  of  land  throusrh  which  the  defendant's  road  runs 
and  described  in  complaint  ? 

''  2.  Does  the  defendant  wrontj^fully  use  and  occupy  the 
said  land  for  its  right  of  way  without  making  compensa- 
tion therefor '( '' 

The  defendant  asked  the  court  to  submit  an  issue  as  to 
the  Statute  of  Limitations.  Upon  objection  of  the  plaint- 
iff the  court  declined  to  do  so,  and  the  defendant  excepted. 
The  plaintiff  offered  in  evidence  a  deed  made  by  Tho:^.  S. 
Lutterloh,  administrator  and  commissioner,  to  the  plaint- 
iff, then  Miss  Fannv  Lutterloh,  now  Mrs.  Fanny  L.  Utlev, 
widow,  dated  September  11,  ISHO,  conveying  the  prem- 
ises, which  was  recorded  after  probate,  June  2^5,  1SS6. 
The  defendant  object  ted  u})on  the  grounds  that  the 
deed  purported  to  be  a  deed  made  by  the  said  Tho>.  S. 
Lutterloh  as  administrator  of  Charles  Lutterloh,  Jr.,  and 
that  unless  an  order  of  the  court  was  shown  authorizing 
a  sale  of  the  land,  and  sale  had  been  made  in  pursuance 
thereof  and  a  report  to  court,  and  a  confirmation  of  the 
sale  was  made,  that  the  deed  was  void. 

Plaintiff  stated  that  the  deed  was  offere<l  as  color  of 
title.  Defendant  objected.  The  court  allowed  the  deed 
to  be  read  as  color,  and  defendant  excepted. 

The  defendant  further  insisted  and  contended  that,  the 
registration  of  the  deed  being  in  June,  1886,  and  the  rail- 
road having  been  constructed  across  the  lot  in  1885,  the 
deed  by  subsequent  registration,  and  being  also  void,  could 
not  be  made  color. 
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The  court  overiuled  the  objection  and  allowed  the 
deed  to  be  read  as  color.     Defendant  excepted. 

There  was  a  verdict  for  the  plaintiff,  and  from  the  judg- 
ment therCvyn  defendant  appealed. 

Mr.  B.  P.  Buxton^  for  plaintiff'. 

Mr,  G.  M.  Rose^  for  defendant  (appellant). 

Montgomery,  J. :  The  defendant  company  on  the  trial 
below  made  numerous  exceptions,  but  in  the  argument  here 
it  abandoned  them  all  except  the  second  and  third,  which 
are  in  substance  as  follows:  "2.  ^easLU&e  tTudge  Holce 
(at  a  previous  term)  upon  objection  bv  plaintiff  refused  to 
submit  an  issue  upon  the  Statute  of  Limitations,  although 
asked  to  do  so  by  defendant.  3.  Because  Judge  Hoke 
held  that  the  deed  to  the  plaintiff  from  T.  S.  Lutterloh, 
administrator  and  commissioner,  dated  September  11, 
1860,  accompanied  by  possession,  was  color  of  title, 
although  only  recorded  June  26,  lb86,  and  although  the 
railroad  had  been  constructed  across  the  lot  in  1885.'' 

There  was  no  error  in  the  ruling  of  his  Honor  upon  either 
of  the  matters  to  which  those  exceptions  were  made.  In 
the  case  oi  Land  v.  Railroad^  107  K.  C,  72,  it  was  decided 
that  the  defendant  there  (the  defendant  here  also)  could  not 
avail  itself  of  theprovisions  of  Section  155,  Sub-divisions  two 
and  three  (Statute  of  Limitations)  of  The  Code^  in  actions 
like  this,  on  account  of  peculiar  features  in  its  charter. 
The  plaintiff,  to  show  title  to  the  land,  offered  in  evidence 
a  deed  as  color  of  title  which  was  executed  to  herself  bv 
T.  S.  Lutterloh  on  Sei)tember  11, 1860,  and  which  had  been 
accompanied  by  the  possession  of  the  plaintiff  or  tenant 
since  its  execution,  but  which  had  never  been  registered 
until  after  the  railroad    had    been   constructed   across  the 
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land  in  1885.  The  deed  was  admitted  by  the  court  a^ 
color  of  title,  and  the  plaintiff  filed  the  second  exception. 
This  deed,  accompanied  as  it  was  with  the  possession  u 
above  set  out,  was  color  of  title,  notwithstanding  the  Act 
of  1885,  Ch.  147.     Avent  v.  Arrington,  105  N.  C,  377. 

No  Error. 


WILLIAM  WHITLEY  v.  SOUTHERN   RAILWAY   COMPANT. 

Practice — Dismissal  of  Action —  Waiver — Defective  Com- 

jdaint — Aider  hy  Answer. 

A  defendant  who  interposes  such  an  answer  as  shows  him  to  b« 
cognizant  of  the  real  cause  of  action  upon  which  plaintiff 
relies,  and  denies  the  allefrations  of  the  complaint,  cures,  by 
way  of  aider,  any  defective  statement  of  a  cause  of  action  in 
the  complaint  and  is  not  entitled  to  a  dismissal  on  the 
ground  of  such  defect. 

Action,  heard  before  Greene^  ./.,  at  Fall  Term,  LS96,of 
Cabarrus  Superior  Court,  on  a  motion  of  defendant  to  dif- 
iniss,  because  the  complaint  contained  only  a  statement  of 
a  defective  cause  of  action,  and  the  court  adjudged  that 
the  (^ause  be  dismissed,  and  that  the  defendant  go  without 
day  and  recover  costs,  and  from  this  judgment  the  plaintitf 
appealed. 

The  complaint  is  as  follows  : 

"  1.    Alleges  defendant  to  be   a  corporation,  itc,  and  i» 
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operating  the  North  Carolina  Railroad,  on  which  are  the 
towns  of  Concord  and  Charlotte. 

**  2.  That  the  plaintiff's  daughter,  Mrs.  Deaton,  desir- 
ing to  go  and  take  her  three  small  children  from 
Concord  to  Charlotte  on  defendant's  regular  passenerer 
train,  which  was  due  and  arrived  at  defendant's  station 
in  Concord  about  II  A.  M.,  the  plaintiff,  for  the  purpose 
of  purchasing  the  necessary  tickets,  accompanied  said 
daughter  and  children  to  the  station,  and  the  defendant 
agreed  and  undertook  for  hire,  to-wit,  the  sum  of  75  cents, 
whicli  was  paid  to  it  and  a  ticket  obtained  for  the  passage 
or  carriage  of  said  daughter  and  children  and  their  bag- 
gage, before  the  arrival  of  said  train,  to  carry  on  said  train, 
from  said  station  in  Concord  to  defendant's  station  in 
Charlotte,  said  daughter  and  children  and  their  baggage, 
which  baggage  was  a  valise  of  ordinary  size. 

'' .*5.  That,  upon  the  arrival  of  defendant's  train  at  the 
station  in  Concord,  and  while  it  was  stopped  for  passen- 
gers to  get  on  and  off,  said  station  being  then  and  now  a 
regular  station  for  that  purpose,  none  of  defendant's  serv- 
ants, agents  or  eni])loyees  aided  or  offered  to  aid  said 
daughter  or  children,  or  either  of  them,  to  get  on  board 
defeudant's  train  or  car,  or  to  put  or  help  to  put  said  bag- 
gage thereon  ;  and  thereupon  the  plaintiff,  in  the  presence 
and  view  of  the  conductor,  who  was  the  defendant's  agent, 
servant  or  employee,  and  had  charge  of  said  train  of  cars, 
and  after  having  notified  said  conductor  of  his,  plaintiff's, 
intention  to  aid  said  daughter  and  children  to  get  on  board 
of  defendant's  car  with  said  baggage,  and  to  seat  said 
daughter  and  children  in  said  car,  and,  as  soon  as  that  was 
done,  of  plaintiff's  purpose  to  get  off,  aided  and  assisted, 
with  the  utmost  dispatch  and  without  objection  from  said 
conductor  or  other  agent,  servant  or  employee  of  defendant, 
said  daughter  and  children  to  board  and   enter,   with  said 


726       IN  THE  SUPREME  COURT.      [W 


Whitley  u.  Railroad  Company. 

baggage,  the  car  in  which  said  daughter  and  children  were 
entitled  to  ride  and  have  said  baggage  ;  and  plaintiff  started 
to  leave  and  get  off  said  car  and  train  without  delay  and 
before  he  had  seated  said  daughter  and  children;  and  not- 
withstanding the  hurry  and  dispatch  of  plaintiff,  of  which 
said  conductor  had  knowledge,  and  also  of  his  intent  toget 
off,  when  plaintiff  stepped  upon  the  platform  of  said  car 
for  the  purpose  of  getting  off  said  train,  and  when  said  con- 
ductor knew  plaintiff  had  not  gotten  ofl\  and  had  not  had 
time  to  do  so,  the  defendant  wrongfully  and  negligently 
caused  its  said  train  of  cars  to  l)e  slowly  and  almost  imper- 
ceptibly moved  forward  ;  and  although  plaintiff  was  making 
reasonable  haste  to  get  off  said  train,  and  could  have  done 
BO  without  difficulty  and  notwithstanding  said  motion, 
just  as  plaintiff  reached  the  first  step  of  the  said  platform 
the  defendant  negligently  and  wrongfully  caused  said  car 
to  be  given  a  sudden  and  violent  jerk,  thereby,  without 
any  fault  or  negligence  on  his  part,  causing  plaintiff  to  lose 
his  e(|uilibrium,  and  before  he  could  gain  the  same  the 
motion  or  speed  of  said  train  had  become  such  as  to  throw 
the  plaintiff,  without  any  fault  or  negligence  on  hh  part, 
but  by  the  negligence  and  wrong  of  the  defendant,  from 
said  platform  step  upon  the  ground,  and  with  such  force  as 
to  break  two  bones  of  or  near  the  ankle  of  his  right  leij, 
from  which  wound  or  injury  he  has  suffered  and  does  yel 
suffer  great  bodily  and  mental  anguish,  and  said  wound  or 
injury  has  caused  him  to  become  a  permanent  invalid  or 
cripple,  to  his  damage  two  thousand  dollars.  Wherefore 
plaintiff  demands  judgment  against  defendant  for  two 
thousand  dollars  and  cost  of  this  action.'"* 

The  defendant  put  in  an  answer,  but  at  the  trial  moved 
to  dismiss  the  action  upon  the  ground  that  the  complaint 
contained  only  a  statement  of  a  defective  cause  of  action. 
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The  motion  was  sustained,  and  the  plaintiflF  excepted  and 
appealed  from  the  judgment  rendered. 

Mr.   TT.  G.  Means,  for  plaintiff  (appellant). 
No  counsel  contra. 

Avery,  J.  :  The  court  allowed  a  motion  to  dismiss  on 
the  ground  that  the  complaint  contained  only  a  statement 
of  a  detective  cause  of  action.  An  answer  had  been  filed, 
M'hioh  was  evidently  framed  upon  the  assumption  that  the 
plaintiff  had  properly  set  forth  the  material  averment  that 
he  had  been  injured  by  the  negligence  of  the  defendant's 
servants,  while  on  the  premises  of  defendant  accompanying 
a  passenger,  and  therefore  entitled  to  protection  against 
negligence  of  servants.  Daniel  v.  Railroad,  lit)  N.  V. 
The  defendant  admits  in  the  answer  the  contract  of  car- 
riage, denies  the  allegation  that  the  injury  was  caused 
by  its  negligence,  and  sets  up  b}'  way  of  defense  the  plea 
of  contributory  negligence.  If  it  were  conceded  that  the 
statement  of  the  cause  of  action  was  insufficient,  such 
an  answer  would  be  held,  by  way  of  aider,  to  have  cured 
any  such  defect,  though  the  complaint  might  have  been 
held  bad  pleading  on  demurrer.  Knowlen  v.  Railroad, 
102  N.  C,  59.  The  answer  shows  that  the  defendant  was 
not  misled,  but  understood  the  cause  of  action  to  be  the 
alleged  injury  received  by  a  passenger  through  the  neglect 
of  its  servants  in  charge  of  the  train.  The  right  to  dis- 
miss for  defects  of  this  kind  grows  out  of  the  funda- 
mental principle  that  a  declaration  or  complaint  must  l)e 
sufficient  to  put  the  party  sued  upon  notice  of  the 
nature  of  the  claim,  so  as  to  enable  him  to  intel- 
ligently prepare  his  defense.  Garrett  v.  Trotter,  65 
N.  C,  430.  But  this  and  other  rights,  even  though  guar- 
anteed    by    the   organic     law,    may    be    waived    by     con- 
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duc(  inconsistent  with  the  purpose  to  insist  upon  their 
enforcement  or  by  a  failure  in  the  manner  of  asserting 
tliein  to  observe  a  due  regard  tor  the  rights  of  others. 
Driller  Co.  v.   Worth,  117  N.  C.,515. 

The  plaintiff  has  a  right  to  demand  a  speedy  trial  upon 
putting  the  defendant  on  notice  to  prepare  to  meet  hi? 
demand.  The  defendant  demonstrates  by  the  pleadings 
the  fact  that  it  understands  the  nature  of  the  claim  which 
it  lias  the  right  to  controvert.  There  is,  therefore,  no 
reas<Mi  why  either  should  be  sur])rised  or  injured  by  try- 
ing the  issues  raised  by  the  pleadings. 

We  must  not  be  understood  as  deciding  that  the  com- 
plaint was  in  fact  defective.  But  it  is  sufficient  fui  the 
disposition  of  this  appeal  to  hold  that,  conceding  its  insuf- 
ticiency,  the  defect  was  cured  by  the  answer.  The  judg- 
ment is  reversed. 


J).  E.  PURCELL  V.  SOUTHERN  RAILWAY  COMPANY. 

Action  for  Daraages — Master  and  Servant — VicePrinci- 
jHil — Negligence — New  Trial — Misconduct  of  Jury, 

1.  A  conductor  while  in   charge  of  an  independent  train  is  a  vice- 

principal  as  to  brakemen  on  the  train. 

2.  The  servants  of  a  railroad   company   have  tht»  right  to  expect 

and  demand  that  reasonable   care  shall  l»e  exercised  by  the 
company  in  providing  for  their  y>rotection. 

3.  Where  a  brakeman,  in  accordance  with  his  dutv,  was  about  to 

•  uncouple  a  car  and  the  conductor  uncoupled  it  and  started  the 
train  without  notice  to  the  brakeman,  who  in  consequence 
fell  and  was  injured  ;  Held,  that  the  company  was  negli^nt 
and  liable  for  the  injury. 

4.  In  the  trial  of  an  action  for  injuries  to  a  brakeman  canned  by 

the  negligence  of  the  conductor,  defendant  was  not  preja- 
diced  by  an  instruction  that  the  conductor  could  change  hii 


N.  C]  SEPTEMBER   TERM,  1896  729 


PuRCELL  t).  Railroad  Company. 


own  relation  to  the  company  from  that  of  alter  ego  to  that 
of  fellow  servant  of  the  brakeman  by  volunteering  to 
anticipate  the  plaintitT  in  the  performance  of  his  ordinary 
duty. 

5.  A  verdict  awarding  damages  cannot  be  impeached  by  evidence 
of  jurors  showing  how  the  damages  were  assessed. 

Civil  action,  for  damages,  tried  at  July  Term,  1896,  of 
Rockingham  Superior  Court,  before  Uokey  e/.,  and  a  jur3\ 

It  appeared  that  plaintiff  was  a  brakeman  in  defendant's 
eniplo}' ;  that  at  night  he  was  standing  on  the  rear  end  of 
a  freight  car  in  a  train,  preparing  to  uncouple  it  from  the 
car  behind  it  ;  that  the  train  was  still,  or  nearly  still,  at 
the  time ;  that  the  conductor  haJ,  without  plaintiff's 
knowledge,  uncoupled  the  cars;  and  that,  while  plaintiff 
was  thus  preparing  to  uncouple  the  cars,  the  engineer,  in 
response  to  signals  by  the  conductor,  suddenly  started  the 
car  plaintiff  was  on,  and  those  in  front  of  it,  throwing 
plaintiff  to  the  ground  and  injuring  him. 

The  issues  and  responses  are  as  follows  : 

**'  1.  Was  the  injury  complained  of  caused  by  the  negli- 
gence of  the  defendant  ?     Answer,  '  Yes.' 

*'  2.  Did  the  plaintiff  by  his  own  negligence  contribute 
to  the  injury  complained  of?     Answer,  *  No.' 

*'  3.  What  damage,  if  any,  has  the  plaintiff  sustained  by 
the  injury  so  complained  of (!  Answer,  'Fourteen  hun- 
dred and  ninety  dollars." 

The  defendant  asked   the  following  instructions  : 

'*  1.  That  if  the  jurj'  shall  believe  that  the  conductor 
was  accustomed  to  uncouple  cars  and  signal  the  engineer 
forward,  and  such  duty  was  also  performed  by  the  brake- 
men,  and  that  the  conductor  on  this  o<'casion,  desiring  to 
set  off  a  car,  uncoupled  it  and  signalled  the  engineer  for- 
ward in  the  performance  of  this  duty,  he  was  a  fellow-serv- 
ant of  the  brakeman  on  tcp  of  the  car." 
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(The  judge  refused  to  give  the  instruction  except  as 
contained'  in  the  charge  as  given,  and  for  such  failnre  the 
defendant  excepted  and  alleges  the  sau-e  as  error.) 

"  2.  If  a  brakeman  on  top  of  a  car  knew  that  there  was 
to  be  shifting  of  cars,  and  was  about  to  go  to  the  end  of  a 
car  to  see  if  it  was  an  air-brake  ear,  and  the  conductor 
uncoupled  the  car  and  signalled  it  forward,  it  was  not  neg- 
ligence on  the  part  of  the  company  that  the  conductor  did 
not  notify  the  brakeman/' 

(The  judge  refused  to  give  this  instruction  except  as 
contained  in  the  charge,  and  for  failure  defendant  excepted 
and  assigned  error.) 

"3.  Upon  all  the  evidence  in  this  case  the  plaintltf  is 
not  entitled  to  a  verdict  upon  the  first  issue." 

(The  judge  refused  to  give  the  instruction,  and  for  ihis 
refusal  the  defendant  excepted   and  assigned  error.) 

His  Honor  charged  the  jury  as  follows : 

"  This  is  a  civil  action  brought  by  the  plaintilf  Hiraiust 
the  defendant  for  alleged  negligence  on  the  part  of  the 
defendant,  and  by  wliicli  plaintiff  claims  his  foot  and  lejr 
have  been  broken  and  he  has  suffered  damage  which  he 
now  seeks  to  recover.  Theie  are  three  issues  suhiuittiMl 
for  the  decision  of  the  jury  :  The  first  issue  is  addrc>!?ed  to 
the  conduct  of  the  defendant.  Was  the  injury  cau>ed 
by  the  defendant's  negligence  i  The  second  is  addre.*>cd 
to  the  conduct  of  the  plaintiff.  Did  the  plaintiliMiy  hi* 
own  negligence  contribute  to  the  injury  (  The  law  heinjr 
that,  though  the  defendant  may  have  been  negligent,  and 
so  ca\ised  the  injury  complained  of,  yet  plaintiff*  cantiot 
recover  if  he  has  himself  been  negligent,  and  by  his  own 
negligent  conduct  contributed  to  the  injury.  The  third 
issue  is  addressed  to  the  <iuestion  of  damage.  What  dam- 
age has  plaintiff  sufi*ered  (     This  is  to   be  decided  bv  the 
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jury  only  in  case  a  finding  on  the  first  two  issues  should 
make  a  response  to  this  issue  necessary. 

"  On  the  first  issue  the  burden  is  on  the  plaintiif  to  show 
by  the  greater  weight  of  evidence  that  the  defendant  has 
been  negligent;  and  the  responsibility  of  the  defendant  on 
this  issue  is  to  be  determined  by  the  conduct  of  the  con- 
ductor of  the  train,  where  he  acts  for  the  company,  his 
employer,  in  the  control  and  management  of  the  train  a& 
conductor.  No  responsibility  can  attach  to  defendant 
company  by  reason  of  any  misconduct  or  malpractice  on 
the  part  of  the  surgeon  who  attended  plaintiff,  even  if 
such  malpractice  occurred.  The  only  duty  attaching  to 
defendant  in  this  respect  would  be  that  if  the  company 
undertook  to  employ  a  physician  for  the  purpose  the)' 
must  use  due  care  and  select  one  of  known  or  approved 
skill.  The  plaintiff  having  admitted  in  open  court  that 
the  defendant  had  selected  and  employed  a  physician  of* 
that  character,  the  defendant  has  in  that  respect  performed 
its  full  duty.  The  defendants  are  not  insurers  of  the  phy- 
sician's treatment,  and  no  responsibility  can  or  does  attach 
to  defendant  for  any  alleged  misconduct  of  the  physician, 
either  on  this  issue  or  the  issue  of  damage,  should  a  find- 
ing on  that  issue  become  necessary. 

''  Nor  is  defendant  company  responsible  for  any  act  or 
misconduct  on  the  part  of  the  engineer.  Even  if  the  train 
started  forward  by  an  unusual  jerk  and  in  an  unusual 
and  negligent  manner  in  starting  the  engine  by  the  con- 
duct of  the  engineer  of  defendant  company,  the  defendant 
company  is  not  responsible.  The  engineer  was  a  fellow- 
servant,  and  where  the  injury  occurs  by  the  act  of  a  fellow- 
servant  the  law  forbids  a  recovery.  It  would  destroy  or 
seriously  restrict  all  employment  of  labor  if  a  master  or 
employer  could  le  held   responsible  for  the  negligent  acts- 
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of  their  laborers  towards  each    other  where  the  employer 
was  not  present   and  which  he  did  not  command  or  direct. 

'' IS'or  would  the  defendant  company  be  responsible  on 
this  issue  if  it  was  one  of  the  ordinary  duties  of  brakenien 
to  uncouple  and  start  the  trains,  and  the  conductor,  in  this 
instance,  in  uncoupling  and  starting  the  train  was  simply 
performing  the  act  of  a  brakeman,  for  in  performing  such 
acts  and  duties  he  is  considered  as  a  fellow-servant,  and  for 
negligence  in  such  acts  the  company  is  not  responsible  to 
its  other  employees. 

**  It  is  only  when  the  act  complained  of  is  negligent  and 
done  in  the  discharge  of  his  duties  as  a  conductor  that  the 
act  is  considered  that  of  the  employer  and  for  which  the 
employer  becomes  liable.  If  this  train  was  at  the  time 
wiongfully  and  negligently  uncoupled  and  started  forward 
by  the  conductor,  acting  as  conductor  and  manager  (if  the 
train  in  the  capacity  of  conductor,  and  plaintifl' was  then 
injnred,  the  defendant  would  be  responsible. 

*'  And  in  that  case,  if  it  was  not  in  the  usual  line  of  a 
conductor's  business  to  uncouple  these  cars,  but  was  in 
the  usual  line  of  plaintiff's  duties,  and  the  conductor,  know- 
ing this,  and  knowing  that  the  j)laintiff  was  then  on  the  tvp 
of  the  car  from  which  he  uncoupled  the  rear  portion  of  the 
train,  and  in  a  position  where  a  sudden  and  unexpected 
starting  of  the  car  was  likely  to  cause  him  an  injury,  and 
.  in  discharging  his  duties  as  conductor  then  and  there 
directed  the  train  to  start  forward  without  any  warning  to 
plaintiff*,  and  so  caused  plaintifi^s  injury,  he  would  be  guilty 
of  negligence.  The  failure  of  the  conductor  to  give  the 
warning,  and  causing  the  train  to  start  under  such  circuni- 
staTices,  would  be  negligence  for  which  the  defendant  com- 
pany would  be  responsible,  and  the  jury  in  that  event 
should  answer  the  first  issue,  *  Yes.' 

"  If  it  was  in  the  usual  line  of  the  conductors  duties  to 
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uncouple  that  train,  or  the  conductor  didn't  know  that  the 
plaintiff  was  at  the  time  in  a  position  to  render  an  injury 
probable,  or  if  the  conductor  in  uncoupling  and  starting 
the  train  was  then  in  performance  of  the  ordinary  duties 
of  brakeman,  in  either  event  the  defendant  would  not  be 
responsible  and  the  jury  should  answer  the  first  issue  'No."  * 

The  court  here  referred  to  the  evidence  of  plaintiff  and 
defendant,  which  is  deemed  pertinent  on  the  issue,  and 
then  further  charged  the  jury  : 

^'  If  the  jury  answer  the  first  issue  '  No,'  they  need  not 
consider  the  other  issues  ;  but  if  the  first  issue  is  answered 
'  Yes,'  the  jury  shall  further  consider  the  evidence,  and 
under  the  charge  of  the  court  respond  to  the  second  issue. 

"  This  issue  is  addressed  to  the  conduct  of  the  plaintiff'. 
As  heretofore  stated,  although  the  defendant  is  negligent, 
the  plaintiff  cannot  recover  if  his  own  negligent  conduct 
contributed  to  the  injury.  He  occupied  the  position  of 
brakeman,  whose  duties  required  him  to  be  frequently  on 
top  of  trains,  and  it  was  proved  and  admitted  to  be  a  place 
of  danger.  In  accepting  such  a  place,  he  assumed  the 
duties  incident  to  a  place  of  that  kind.  It  further  became 
his  duty  to  defendant  to  be  alert,  and  use  his  faculties  for 
his  own  safety  and  protection,  and  observe  the  care  that  a 
prudent  man  would  use  in  a  dangerous  position  of  that 
kind,  and  if  the  plaintift' failed  to  use  that  degree  of  care 
which  his  position  and  the  circumstances  required,  and  in 
that  way  contributed  to  his  own  injury,  he  cannot  recover. 

"  If  the  plaintiff  knew  the  conductor  was  in  the  habit  of 
uncoupling  cars,  or  that  he  was  then  about  to  do  so,  or  that 
he  or  any  other  train  hand  might  do  so  at  any  moment,  it 
was  his  duty  to  guard  against  that,  and  take  such  a  position 
as  would  insure  his  own  safety  ;  and  if  he  failed  in  this, 
and  thereby  caused  his  own  injury,  or  helped  to  do  it,  the 
plaintiff  cannot   recover,   and    the  jury  should  answer  the 
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second  issue  '  Yes.'  Or,  if  the  plaintiff  took  a  position 
that  was  dangerous,  and  which  was  not  required  by  the 
proper  performance  of  his  duties,  and  was  thereby  injured, 
he  would  be  barred  of  recovery,  and  the  issue  should  be 
answered  '  Yes.' 

'*  But  if  the  plaintiff  was  in  a  prudent  position,  doing 
what  his  duties  retjuired,  and  in  the  proper  discharore  of 
thetn,  and  was  iiurt  by  the  negligent  starting  of  the  car  by 
the  conductor,  when  he  thought  and  had  every  reason  to 
believe  the  conductor  was  forward  or  at  a  different  place, 
there  would,  in  that  case,  be  no  negligence  on  the  part  of 
the  plaintiff,  and  the  jury  should  answer  the  second  issue 
*  No." " 

The  court  here  recited  the  evidence  deemed  pertinent, 
and  then  further  charged  the  jury  : 

*'  If  the  jury  answer  the  first  issue  '  No,'  or  the  secoud 
issue  '  Yes,'  they  must  not  respond  to  the  third  issue.  Bnt 
if  the  first  issue  be  answered  '  Yes,'  and  the  second  issue 
'  No  ' :  that  is,  if  the  jury  find  the  defendant  was  negligent, 
causing  the  injury,  and  the  plaintiff  did  not  by  his  o^rn 
negligence  contribute  to  the  injury,  then  the  jur}'  will  fur- 
ther consider  the  evidence  and  respond  to  the  third  issue, 
which  is  on  the  question  of  daniages.  What  damage  ha$> 
])laintiff  suffered  by  reason  of  defendant's  negligence^ 

**  And  on  this  the  jury  will  award  to  the  plaintiff  what, 
in  their  judgment,  is  a  fair  compensation  for  the  injury 
which  is  directly  attributed  to  the  negligent  act  of  the 
defendant. 

''  The  jury  will  not  allow  anything  for  damages  which  is 
traceable  to  any  malpractice  or  bad  advice  or  bad  treat- 
ment on  the  part  of  the  physician,  nor  for  any  additional 
damages  which  arose  from  plaintiff's  own  imprudence,  nor 
for  any  such  damages  which  may  have  occurred  from  nejr- 
lecting  directions  of  or    disobeying  the  doctor,  nor  even 
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for  his  failure  to  send  for  a  physician  in  time,  after  he  was 
removed  to  his  own  home,  and  when  ordinary  prudence 
would  have  suggested  that  another  physician  should  be  sent 
for.  The  defendant  is  only  responsible  for  damages  arising 
from  and  traceable  to  its  own  negligent  conduct.  And 
applying  the  rule,  the  court  excluding  the  consideration 
of  these  other  matters,  the  jury  can  award  such  damages  as 
they  decide  to  be  proper,  allowing  for  plaintiff's  loss  of 
time,  his  pain  and  suffering,  etc.  They  cannot  exceed  the 
amount  demanded  ($1,990),  and  may  give  as  much  smaller 
snm  as  they  deem  right." 

The  defendant  excepted   to   the  charge    as    given,  and 
assigned  as  error: 

'^  That  his  Honor  charged  that  if  it  was  in  the  usual  line 
of  the  plaintiff's,  that  is,  a  brakeman's  duties,  to  uncouple 
ears,  and  the  conductor  uncoupled  them  and  signalled  the 
train  forward,  the  company  would  be  liable,  whereas  he 
had  previously  charged  that  if  he  (the  conductor)  was  per- 
forming the  duties  of  abrakeman  in  such  acts,  the  company 
would  not  be  liable. 

*•  For  that  his  Honor  charged  that  it  was  the  duty  of  the 
conductor  to  notify  the  plaintiff  that  he  was  about  to 
uncouple  the  cars  and  signal  the  train  forward. 

*'  In  that  his  Honor  left  it  to  the  jury  to  say  whether  the 
plaintiff  knew  that  the  conductor  or  any  train  hand  might 
uncouple  the  cars  at  any  moment,  when  all  the  evidence 
was  to  the  effect  that  he  liad  such  knowledge,  and  there 
was  no  evidence  that  the  plaintiff  did  not  know  that  the 
conductor  or  any  train-man  might  uncouple  the  cars  at  any 
moment;  and  that  his  Honor  should  have  charged  that,  as 
plaintiff  knew  that  the  conductor  sometimes  uncoupled  the 
cars,  or  that  he  or  any  other  train  hand  might  uncouple 
them  at  any  moment,  it  was  his  duty  to  guard  against  it 
and  to  take  such  a  position  as  would  insure  his  own  safety. 
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"  For  that  the  charge  is  inconsistent  in  itself,  and  calcu- 
lated to  midlead  in  reference  to  alleging  the  duties  of  a 
conductor  and  of  a  brakenian  in  regard  to  uncoupling  cars 
and  acts  connected  with  it." 

A  verdict  was  rendered  as  above  set  forth,  and  defendant 
appealed  from  the  judgment  thereon. 

Within  a  few  minutes,  not  exceeding  twelve  or  tifteen, 
after  the  rendition  of  the  verdict,  the  court  adjourned  for 
the  term.  The  counsel  for  the  defendant,  within  two  hou^^ 
and  a  half  after  the  adjournment  of  the  court,  learned  of 
certain  conduct  of  the  jury  in  reaching  their  verdict,  and 
filed  the  following  affidavit : 

''  F.  H.  Busbee,  being  duly  sworn,  saith  that  within  a 
very  short  time  after  the  rendition  of  a  verdict  in  the  above 
entitled  cause,  and  before  it  was  possible  to  make  any 
investigation  into  the  conduct  of  the  jury,  the  court 
adjourned  ;  that,  since  the  adjournment,  affiant  haj^ 
learned  and  avers,  upon  reliable  information  and  belief, 
that  the  verdict  of  the  jury  in  the  above-mentioned  case 
was  reached  by  an  agreement  that  each  juror  should  name 
the  amount  of  the  verdict  in  his  opinion  proper  to  be  ren- 
dered, and  add  the  amount  up  and  divide  the  amount  bv 
12,  and  that  the  verdict  was  reached  in  this  manner. 

"  That  affiant  is  attorney  for  the  defendant  ;  that  it  was 
not  possible  to  make  this  motion  during  the  few  minutes 
which  elapsed  between  the  rendition  of  the  verdict  and  the 
adjournment  of  the  court. 

(Signed)  ''  F.  H.  BUSBEE. 

'*  Sworn  and  subscribed  to  before  me  this  30th  July, 
1896. 

''  W.  A.  HOKE. 

"  Judge  Superior  Courl."* 

This  affidavit  was  presented  to  the  judge  of  the  court 
immediately  after  he  reached  Reidsville,  the  station  on  the 
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railroad,  on  July  30th,  and  early  the  following  morning 
was  conamunicated  to  the  counsel  for  the  plaintiff,  and 
the  defendant's  counsel  offered  to  make  full  proof  of  the 
action  of  the  jury  if  an  opportunity  should  be  afforded 
hira. 

The  plaintiff's  counsel  objected  on  the  ground  that  a 
motion  for  a  new  trial  upon  the  ground  of  the  misconduct 
of  the  jury  cannot  be  made  after  the  adjournment  of  the 
court. 

His  Honor  found  as  a  fact  that  defendant's  counsel  had 
not  learned  of  the  actionof  the  jury  until  after  the  adjourn- 
ment of  the  court  for  the  term,  and  that  he  had  no  oppor- 
tunity to  make  the  motion  pending  the  term  of  the  court, 
and  that  the  court  adjourned  almost  immediately  upon  the 
rendition  of  the  verdict.  He  further  found  that  the  defend- 
ant's counsel  had  received  the  information  stated  in  his  affi- 
davit in  good  faith,  and  believed  the  same,  but  that  under 
the  law  he  could  not  entertain  the  motion,  or  permit  the 
defendant  to  make  further  proof  thereof  if  required,  and 
he  therefore  declined  to  consider  tha  motion  after  the 
adjournment  of  the  court  for  the  term. 

The  defendant  excepted  and  appealed. 

Jfr.  J.  T.  Morehead^  for  plaintiff. 

Mr.  F.  H.  Bushee^  for  defendant  (appellant). 

Avery,  J. :     The    conductor,   while    in    charge    of   an 

independent  train,  was  a  vice-principal,  and  his  acts  were 

in  contemplation  of  law  the  acts  of  the  railway   company. 

Mason  v.  Railway ^  111   N.  C,  482;   Turner   v.  Lumber 

Com/panyy  at    this    Term.     Strangers    are    warranted    in 

assuming  that  the  servants  of  a  railway    company    will 

discharge  their  respective  duties,  and  are  not  negligent  in 

acting  on  that  assumption.     Tillett  v.  Railroad^  118  N.  C, 
119—47 
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1031  at  p.  1045.  The  servants  themselves  have  the  right  to 
expect  and  demand  that  reasonable  care  be  exercised  bj 
the  company  in  providing  for  their  protection.  Mason  v. 
Railroad^  supra ;  Cheason  v.  Lumber  Company^  118 
N.  C,  59.  The  conductor,  who  was  the  embodiment  of  the 
authority  of  the  company,  was  negligent  in  ordering  any 
movement  of  the  train  without  warning  to  the  plaintiff,  if 
he  had  reasonable  ground  to  apprehend  that  without  snch 
caution  the  plaintiff,  acting  within  the  scope  of  his 
ordinary  duties,  might  be  subjected  to  danger  from  such 
movement.  Little  v.  Railroad^  118  N.  C,  1072;  Bhus. 
Railroad,  116  N.  C,  955  ;  Entry  v.  Railroad,  102  N.  C, 
209  and  234  ;  Tillett  v.  Railroad,  118  N.  C,  1031  ;  Tut 
ner  v.   Luinher  Company,  supra. 

Though  there  is  conflict  in  the  testimony  as  to  the 
question  whether  the  conductor  was  in  the  habit  of  taking 
the  place  of  the  brakeman  by  uncoupling  cars,  it  was  not 
disputed  that  it  was  a  duty  which  the  brakeman  wm 
accustomed  to  perform,  and  which  he  was  justified  in 
assuming  devolved  upon  him  when  he  was  injured.  The 
plaintiff  was  not  negligent  in  preparing  in  the  usual  waj 
to  uncouple  the  cars,  and  in  subjecting  himself  only  to 
such  danger  as  he  knew  to  be  incident  to  discharging  thtt 
duty.  If  the  conductor  knew  that  the  plaintiff  nsnallj 
descended  from  the  top  of  the  cars  for  that  purpose,  and  in 
doing  so  necessarily  placed  himself  in  a  perilous  position, 
he  was  culpable,  if  he  anticipated  his  subordinate,  and  with- 
out warning  to  him  or  in  any  way  looking  to  his  safety 
ordered  the  car  to  be  moved  suddenly  forward,  and  bj 
such  carelessness  he  subjected  the  company  to  liability  for 
any  damage  that  might  have  reasonably  been  expected  to 
ensue  from  his  omission  to  give  such  warning,  and  that 
might  have  been  averted  by  giving  it. 
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Acting  under  the  instruction  given  by  the  court,  the 
jury  must  have  found  from  the  testimony  that  it  was  not 
in  the  usual  line  of  the  conductor's  but  was  in  the  usual 
line  of  the  plaintiflTs  duty  to  uncouple  the  cars,  and  that 
the  conductor,  knowing  that  a  sudden  and  unexpected 
starting  of  the  train  without  notice  to  the  plaintiif  would 
probably  endanger  his  safety,  ordered  it  to  be  moved  with- 
out giving  warning  to  him.  Tiie  defendant  had  no  cause 
to  complain  of  the  instruction  of  the  court  that  the  con- 
ductor could  change  his  own  relation  to  the  company  from 
that  of  alter  ego  to  that  of  a  fellow-servant  of  a  brakeman 
by  volunteering  to  anticipate  the  plaintiff  in  the  perform- 
ance of  his  ordinary  duty.  If  the  conductor  had  ordered 
the  fireman  to  do  an  act  which  might  reasonably  have  been 
expected  to  endanger  the  brakeman,  and  which  did  result 
in  injury  to  him,  the  company  would  have  been  answer- 
able for  the  natural  consequences  of  his  order.  It  would 
be  unreasonable  to  hold  that,  by  doing  the  careless  act  him- 
self instead  of  ordering  another  who  felt  constrained  to 
obey  to  do  it,  he  relieved  the  company  of  responsibility. 
i^ui  facit  per  aliumfacit  per  se  is  the  maxim  which 
applies  where,  as  vice-principal,  he  compels  another  to  do 
what  is  culpable.  It  would  be  illogical  to  say  that,  where 
he  directs  or  orders,  he  utters  the  command  of  the  com- 
pany and  adopts  for  it  the  act  of  the  employee  who  obeys, 
and  yet  when  he  does  the  act  in  proper  person  he  descends 
from  the  role  of  vice-principal  to  that  of  servant. 

The  evidence  of  a  juror  cannot  be  heard  to  impeach  his 
own  verdict  by  showing  how  the  damage  was  assessed. 
Johnson  V.  Allen,  101  Ts.  C,  137;  Jonen  v.  Parker,  97  N.  C, 
33 :  State  v.  Roijal,  90  N.  C,  755  There  was,  there- 
fore, no  error  in  refusing  to  grant  a  new  trial  upon  the  affi- 
davit setting  forth  information  derived   from  jurors    as   to 
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what  occurred  in  their  own  private  consultations.  The 
truth  of  the  allegation  could  not  have  been  shown  except 
by  allowing  one  of  the  jurors  to  become  a  witness,  and  this 
the  policy  of  the  law  will  not  permit.  The  judgment  is 
affirmed. 

Affirmed 


B.  F.  WEEKS  V.  SOUTHERN    RAILWAY    COMPANY. 

Trial — Evidence^  Sufficiency  of  for   Jury — Ifon-^uit 

1.  Where  there  is  evidence  of  a  fact  which,  in  connection  with 

other  matters,  if  proved  would  establish  the  fact  in  issue, 
then  the  fact  so  calculated  to  form  a  link  in  the  chain, 
althoufirh  the  other  links  are  not  supplied,  is  some  evi* 
dence  tending  to  establish  the  fact  in  issue,  and  its  safBciency 
should  be  passed  on  by  the  jury;  otherwise  when  the  evi- 
dence, under  no  circumstances,  has  any  relevancy  or  ten- 
dency to  establish  the  fact  in  issue. 

2.  In  an  action  for  personal  injuries  caused  by  bein^  thrown  from 

a  car  by  a  collision  with  an  engine,  where  there  was  some 
evidence  tending  to  show  that  a  sudden  push  of  the  engioe 
was  reckless  negligence,  it  was  error  for  the  court  to  state 
that  under  the  evidence  the  plaintiff  was  not  entitled  to 
recover. 

Action  for  damage*  for  injuries  caused  by  the  negligent 
operation  by  defendant's  servants  of  one  of  its  cars  in 
which  plaintiff  was  at  work  with  defendant's  knowledge, 
tried  before  Starbucks  •/.,  at  March  Term,  1896,  of  Meck- 
lenburg Superior  Court.  The  facts  appear  in  the  opin- 
ion of  Chief  Justice   Faircloth. 


N.  C]  SEPTEMBER  TERM,  1896.  741 


Wbbks  v.  Railroad  Comfahy. 


Messrs.    Burwelly     Walker   <&     Cansler^    for    plaintiff 
(appellant). 

Mr.  Geo.  F.  Bason^  for  defendant. 

Faircloth,  C.  J.  :  This  case  was  tried  upon  the  follow- 
ing evidence,  taken  as  true  for  the  purpose  of  this  trial  : 

B.  F.  Weeks,  the  plaintiff,  testified  in  his  own  behalf  as 
folloAvs : 

"  On  the  16th  day  of  August,  1895,  I  was  employed  by 
the  Charlotte  Cotton  Mills  as  carpenter  to  fasten  a  picker 
in  one  of  the  defendant's  box  cars,  ready  for  shipment. 
The  defendant  placed  the  car  on  the  sidetrack  in  front  of 
the  warehouse  of  the  cotton  factory  in  order  that  the  picker 
might  be  loaded  and  fastened  down  in  the  car  properly  for 
shipment.  I  was  instructed  by  my  employer  to  go  in  the 
car  and  nail  down  the  picker.  While  I  was  yet  in  the  car, 
engaged  in  fastening  down  the  picker,  the  defendant's 
agents  backed  its  shifting  engine  in  on  the  sidetrack, 
attached  it  to  the  car  in  which  I  was  working  and  pulled  it 
out  on  the  main  line  in  order  to  run  in  a  coal  car  over  the 
sidetrack  to  the  cotton  factory.  I  continued  to  work 
while  the  car  was  moving.  After  box  car  was  pulled  out 
on  the  main  line,  the  coal  car  was  attached  in  the  rear  and 
the  box  car  and  coal  car  were  all  pushed  back  upon  the 
side  track  in  front  of  the  factorv.  Just  as  the  car  in  which 
I  was  working  got  about  where  it  was  standing  when  it 
was  first  attached  to  shifting  engine  the  train  came  almost 
to  a  standstill.  It  just  was  moving.  Just  at  this  time  I 
finished  my  work,  and  was  in  the  act  of  rising  from  the 
floor  of  the  car  where  I  had  been  nailing  down  the  picker, 
when  the  engine  gave  a  sudden  push  and  threw  me  out  of 
the  car  on  to  the  track,  causing  the  serious  injury  to  my 
leg,  jerking  it  out  of  joint,  from  which  I  was  laid  up  six 
weeks,  since    which    time  I    have   been   compelled  to  use 
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crutches  until  two  weeks  ago.  The  picker  was  located  in 
the  middle  of  the  car  between  the  two  doors,  and  I  wu 
working  within  two  or  three  feet  of  the  door  ;  was  about 
that  distance  from  it  when  I  was  thrown  out.  My  work 
required  that  I  should  be  that  close  to  it.  Hughs,  Tor- 
rance and  tw^o  negroes  were  in  the  car  witli  me.  When  the 
car  was  suddenly  pushed  back  and  I  was  thrown  out,  the 
picker  was  most  tilted  over  and  the  two  negroes  were 
nearly  knocked  down.  Defendant's  agents  knew  I  was  at 
work  in  the  car.  I  was  at  the  time  of  the  injury  working 
for  $1.25  per  day.  Have  not  been  able  to  do  any  work 
since.  My  leg  hurts  when  I  w^alk  and  never  will  be  any 
account  to  me  again. 

The  defendant  introduced  evidence  also  which  is  not 
necessary  to  be  recited  in  the  view  we  take  of  the  c•a^e. 
Contributory  negligence  on  plaintiflTs  part  was  alleged  by 
defendant. 

At  the  close  of  the  evidence  the  court  intimated  that  in 
no  view  of  the  evidence  was  the  plaintiff  entitled  to 
recover.  Exception,  non-suit  and  appeal  by  the  plaintiff. 
This  is  all  we  have  to  consider,  that  is  the  much-discu?sed 
quet^tion  of  the  sufficiency  of  evidence  to  be  submitted  to 
the  jury.  Young  v.  Railroad^  116  N.  C,  932;  Yo\ini^\. 
Alford,  118  N.  C.,215. 

The  right  of  trial  by  jury  is  *' sacred  and  inviolable." 
This  principle  is  found  in  our  fundamental  and  organic  iaw» 
and  can  only  be  departed  from  when  well-establij^hed  prin- 
ciples of  law  justify  it. 

Juries  are  not  allowed  to  encroach  upon  the  provineeof 
the  judge,  nor  can  the  judge  usurp  the  true  province  of  the 
jury.  It  is  easy  to  lay  down  the  rule,  but  its  application 
to  a  given  state  of  facts  is  sometimes  more  diCBcult.  For 
this  opinion  we  will  refer  to  and  adopt  the  opinion  in 
State  v.  Allen,  3  Jones,  257,  on  this  subject.  ''Thedistinc- 
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tion  between  *  no  evidence'  and  'slight  evidence  '  is  often 
a  very  nice  one,  and  the  dividing  line  can  scarcely  be 
traced.  The  safest  course  in  snch  cases  is  to  depend  upon 
the  good  sense  of  the  jury,  and  to  take  it  for  granted,  sub- 
ject to  the  corrective  power  of  the  court,  that  a  jury  will 
not  conjecture  or  guess  at  a  fact  when  there  is  no  sufficient 
evidence  to  establish  it." 

The  dividing  line  may  be  marked  then,  for,  when  there 
Ib  evidence  of  a  fact  which,  in  connection  with  other  facts, 
if  proved,  would  form  a  chain  of  circumstances  sufficient 
to  establish  the  fact  in  issue,  the  fact  so  calculated  to  form 
a  link  in  the  chain,  although  the  other  links  are  not  sup- 
plied, is  nevertheless  some  evidence  tending  to  establish 
the  fact  in  issue,  and  its  sufficiency  must  be  passed  on  by 
the  jury;  but  when  the  evidence  under  no  circumstances 
could  form  a  link  in  the  chain,  and,  although  competent, 
yet  has  no  relevancy  or  tendency  to  prove  the  fact  in  issue, 
the  jury  should  be  so  instructed.  The  evidence  in  this 
case  runs  near  the  line,  and  we  are  not  prepared,  under  the 
above  rules,  to  say  there  is  no  evidence  fit  for  the  jury  to 
consider.  Whether  the  ''  sudden  push  "  of  the  engine  was 
reckless  or  unavoidable  or  accidental  is  not  for  this  Court 
to  determine. 

New  Trial. 
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J.  F.  BRADLEY,  Adminibtrator  of  SARAH  J.  KANIPE,  v.  OHIO 
RIVER  &  CHARLESTON  RAILROAD  COMPANY. 

Removal  of    Causes — Petition  for    Rerruyval  —  Diver$e 
Citizenship  Must  Exist  at  Commencement  of  Action. 

Where  neither  the  petition  for  the  removal  of  a  cause  from  a  State 
to  a  Federal  Court  on  the  ground  of  diverse  citizeoBhip  nor 
any  other  part  of  the  record  shows  the  diverse  citizeDship 
at  the  commencement  of  the  action^  the  Federal  Court  is 
without  jurisdiction,  and  its  order  of  removal  based  on  such 
defective  petition  is  a  nullity. 

Civil  action,  pendiug  in  the  Superior  Court  of  McDow- 
ell County.  At  May,  1896,  Special  Term,  before  Broxm. 
e/.,  the  defendant,  the  Ohio  &  Charleston  Railway  Com- 
pany, presented  certain  orders  and  proceedings  of  the  Cir- 
cuit Court  of  the  United  States,  undertaking  to  remove 
this  cause  to  the  said  Circuit  Court,  upon  the  grounds  of 
local  prejudice,  and  that  said  defendant  was  a  corporation 
and  LMtizen  of  another  State. 

The  defendant  thereupon  moved  this  Court  that  it  pro- 
ceed no  further  in  said  cause  as  to  said  defendant. 

His  Honor  refused  the  motion,  and  the  said  defendant 
appealed. 

.Vr.  E,  J,  Justice y  for  plaintiff. 

Mr,  P.  J.  Sinclair^  for  defendant  (appellant). 

MoNT(i()MEBY,  J. ;  There  were  many  questions  raised  in 
the  record,  all  of  which  were  discussed  at  length  in  the 
argument  here.  It  is  unnecessary,  however,  for  us  to  con- 
sider but  a  single  one  of  them.  Both  the  affidavit  for  the 
removal  of  the  cause  from  the   State  court   to   the  United 
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States  Circuit  Court  and  the  order  of  his  Honor  Judge 
Dick  of  the  latter  court,  directing  its  removal,  are  fatally 
defective  in  their  most  material  and  necessary  features. 
The  affidavit  shovrs  that  the  petitioner  (the  defendant  in 
the  action)  was,  at  the  time  the  affidavit  was  made,  a  resi- 
dent and  citizen  of  the  State  of  South  Carolina,  and  that 
the  plaintiff  was  at  that  time  a  resident  and  citizen  of  the 
State  of  North  Carolina,  and  the  order  of  removal  only 
recites  the  citizenship  of  the  parties  as  it  was  set  out  in  the 
petition.  It  does  not  appear  affirmatively,  either  in  the 
petition  or  in  the  order  of  removal  or  anywhere  else  in  the 
record,  that  the  diverse  citizenship  of  the  parties  existed 
also  at  the  time  of  the  commencement  of  the  action.  And 
for  that  reason  the  order  is  a  nulHtv,  the  Circuit  Court  not 
having  jurisdiction  to  make  the  order  on  the  affidavit. 
The  case  of  Stevens  v.  Nichohy  130  11.  S.,  232,  is  exactly 
in  point  and  decisive  of  this  matter.  The  Supreme  Court 
said  in  that  case  :  "  The  petition  for  removal  does  not 
allege  the  citizenship  of  the  parties  except  at  the  date  when 
it  was  filed^  2i\\A  it  is  not  shown  elsewhere  \\\  the  record 
that  Stevens  &  Myrick  were  at  the  comm,encement  of  the 
action  citizens  of  a  State  other  than  the  one  of  which  the 
plaintiff  was  at  that  time  a  citizen.  The  Court  therefore 
cannot  consider  the  merits  of  the  case.'  The  judgment 
is  reversed  upon  the  ground  that  it  does  not  appear  that  the 
Circuit  Court  had  jurisdiction,  and  the  case  is  remanded  to 
that  Court  with  directions  to  send  it  back  to  the  State 
court.'' 

No  Error. 
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IREDELL  WILLIAMS  v.  SOUTHERN  RAILWAY  COMPAXY. 

Action  for  Damages — Master  and  Servant — Negligence— 

Trial — Instruction . 

1.  An  employer  is  required,  in  the  conduct  of  his  Lusiness  by  hw 

servants,  to  provide  only  agrainst  danger  that  can  reasonably 
be  expected  and  not  against  the  consequences  of  aceideDts 
that  may  or  may  not  happen ;  and  whether  due  diligence  bu 
or  has  not  been  observed  by  the  employer  to  guard  againet 
injury  to  his  servant  is  a  question  for  the  jury. 

2.  In  the  trial  of  an  action  by  a  servant  against  his  master  for 

injuries  received  from  the  fall  of  a  timber  which  was  being 
raised  by  a  rope  which  slipped  oflf,  it  was  error  to  instroct 
the  jury  that  the  defendant  was  negligent  if  the  rope  was  so 
fastened  that  it  was  **  liable  "  to  slip  off. 

Civil  action,  for  damages,  tried  before  jVor?roo</,«/., and 
ajiiry,  at  Spring  Term,  1895,  of  Surry  Superior  Coart. 
The  action  was  prosecuted  by  the  plaintiff  as  next  friend 
of  his  son,  a  minor,  who  was  injured  while  in  the  emploj- 
ment  of  the  defendant  and  engaged  in  repairing  a  bridge 
on  the  Northwestern  North  Carolina  Railroad. 

The  issues  submitted  to  the  jury  and  the  responses  were 
as  follows  : 

"  1.  Was  the  plaintiff's  son  injured  and  endamaged  bv 
the  default  and  negligence  of  the  defendant? 

'^  Answer,  '  Yes.' 

''2.  If  so,  did  the  plaintiff's  son,  by  his  own  default  and 
negligence,  contribute  to  the  injury  he  sustained  ? 

"  Answer,  '  No.' 

''3.  Was  the  plaintiflTsson  a  minor? 

'* Answer,  *  Yes.' 

*'  4.   What  damage,  if  any,  has  plaintiff  sustained  i 

''  Answer,  '  Fifty  dollars.' '' 
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John  AVilliams,  on  whose  behalf  the  action  was  brought, 
testified  : 

'*  We  were  ending  up  a  log  12x12  by  14  feet  long.  I 
was  at  the  foot  of  ihe  log  ;  the  rope  slipped  off  and  I  heard 
Reister  shout,  *  Turn  it  loose,'  and  it  fell  on  ine.  The 
old  posts  stood  so  thick  that  I  could  not  get  out.  I  had 
no  notice  in  time  to  get  out  of  the  way.  Reister  hired 
hands  tliere,  and  discharged  them  when  lie  felt  like  it.  I 
can  walk  a  little  piece  now,  but  when  it  is  hot  weather  I 
cannot  do  anything.  When  I  lift  anything  heavy  my  leg 
gives  way.  I  was  past  eighteen  years  old  when  1  was 
hurt.  I  was  hurt  about  two  miles  from  Rockford.  Mr. 
Reister  was  there  when  I  was  hurt ;  so  was  Summers.  Two 
men  were  above,  pulling  the  log  up  by  a  rope — the  lower 
end  of  the  log  was  mortised  and  was  to  tit  into  a  hole.  1 
was  at  the  foot,  and  so  were  the  rest  of  the  hands.  The 
rope  slipped  off.  When  they  said  '  Look  out,'  I  felt  the 
log.  The  beam  fell  because  the  rope  slipped  off.  There 
were  enough  men  there  to  have  held  the  log  up  if  they 
had  not  let  loose." 

W.  A.  Summers,  for  defendant,  testified  : 

"  I  am  a  sub-foreman  on  railroad  under  Mr.  Reister.  I 
was  in  charge  of  this  work  when  plaintiff  was  hurt.  We 
weie  raising  a  timber  12x12  and  14  feet  long  ;  timber  had 
rope  on  it.  I  was  at  the  foot  of  it.  There  were  three 
men  back  of  me  (including  the  plaintiff)  lifting  the  logs. 
They  were  pulling  up  the  log.  When  rope  slipped  off  I 
shouted  to  them,  and  they  all  got  away  except  plaintiff*: 
the  log  fell  on  him.  He  could  have  gotten  out  of  the 
way  when  the  rope  slippe«J  off.  The  hands  that  I  had 
there  were  capable  men  for  the  work.  1  went  to  plaintiff 
and  asked  him  to  work  his  toes,  and  he  did  so.  He  came 
to  us  to  get  work,  and  told  us  that  he  was  21  years 
old.     Reister  told  him  that  he  looked  too  light.     He  said 
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that  he  weighed  one  hundred  and  fifty  pounds.  Reister 
employed  him.  He  went  oiF  and  got  his  bedclothes.  I 
always  took  good  care  to  avoid  accidents.  I  had  before 
this  cautioned  this  boy  to  be  careful.  I  can't  state  posi- 
tively whether  the  men  that  had  hold  of  the  log  could 
have  held  it  until  they  all  got  out  of  the  way.  They  all 
let  go  when  I  told  them  to  let  loose.     I  am  a  section  fore- 


man now." 


W.  W.  Reister,  for  defendant,  testified  : 

''  I  was  foreman  on  railroad  woik.  When  we  were  rais- 
ing this  log  we  had  capable  men.  I  do  not  remember  how 
man}'.  Two  men  were  pulling  the  log  up  by  a  rope. 
Summers  was  down  at  the  bottom  of  log.  I  could  not  eee 
them.  I  heard  Summers  say,  "  Look  out !  "  I  asked  if 
anybody  was  hurt.  I  saw  John.  He  said  that  he  did  DOt 
think  that  he  was  much  hurt.  He  worked  his  foot.  His 
leg  was  mashed  but  not  broken.  This  railroad  has  no 
rule  forbidding  the  employment  of  minors.  I  bad  told 
John  that  I  doubted  his  being  twenty-one  years  old.  1 
don't  know  whether  the  men  could  have  held  up  the  timber 
after  the  rope  slipped  or  not." 

Among  other  instructions  the  court  told  the  jury  ''that 
it  was  negligence  to  raise  the  timber  with  a  rope  ifit  was 
so  fastened  that  it  was  liable  to  slip  ofl*  and  injure  the  said 
John  Williams,  or  any  one  else  employed  under  Mr.  Reister 
and  working  there  that  day." 

There  was  judgment  for  the  plaintiff' on  the  verdict,  and 
defendant  appealed  assigning  (among  other  alleged  errors) 
the  instruction  above  set  out. 

Mr.   Virgil  E,  Holcoiah^  for  plaintiff*. 

Messrs.  Glenn  cfe  Manly^  for  defendant  (appellant). 

AvKRY,  J.:   It  was  conceded   by   both    parties   that  the 
foreman  or  superintendent    of  the   work  were  both  re^re 
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sentatives  of  the  company  and  not  fellow  servants  of  the 
plaintiff's  injured  son.  That  admission  puts  the  first  ques- 
tion that  would  have  arisen  in  the  natural  order  of  inquiry 
in  this  case  behind  us.  If  such  was  the  relation  subsist- 
ing at  the  time  of  sustaining  the  injury,  an  act  of  the  boy 
iKrhich  ordinarily  would  have  been  deemed  negligent 
because  it  exposed  him  to  apparent  danger  would  not,  if 
done  suddenly  under  the  command  of  his  superior,  have 
made  him  culpable,  because  the  law  assumes  that  his 
conduct  was  influenced  by  a  well-founded  fear  of  losing 
employment  if  he  disobeyed  the  order.  Turner  v.  Lum- 
her  Co.^  at  this  Term ;  Mason  v.  Railroad^  111  N.  C,  482 ; 
Section,  114  N.  C,  718;  Logan  v.  Railroad^  116  N.  C, 
940.  The  court  told  the  jury,  however,  that  "  it  was  negli- 
gence to  raise  a  log  with  a  rope,  if  the  rope  was  so  fastened 
that  it  was  liable  to  slip  off  and  injure  John  Williams  or 
any  one  else  employed  under  Reister  and  working  there 
that  day."  The  word  "  liable"  must  be  interpreted  in  this 
connection  in  its  application  to  the  manner  of  tying  the 
rope,  in  the  sense  of  *'  exposed  to  the  casualty  or  con- 
tingency more  or  less  probable  "  of  slipping  off  the  log. 
Webster's  Dictionary.  The  jury  were  warranted  in  draw- 
ing the  inference  that  if  the  rope  was  so  tied  that  by 
any  accident  due  to  any  cause,  however  unexpected,  it 
might  slip  off,  the  defendant  was  guilty  of  negligence  and 
answerable  for  the  injury.  Persons,  natural  or  artificial, 
are  wanting  in  ordinary  care  if  they  fail  to  take  precau- 
tion to  prevent  others  from  being  subjected  to  danger, 
when  by  reasonable  diligence,  and  without  omitting  to 
discharge  a  higher  duty,  they  can  avert  such  peril.  But  the 
law  requires  of  all  the  exercise  only  of  such  a  degree  of 
diligence  in  the  management  of  their  own  affairs,  whether 
as  to  what  is  done  or  left  undone  by  them,  that  they  do  not 
unnecessarily  subject    others   to  danger  that  might  natur- 
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ally  have  been  expected  as  a  consequenc*?  of  such  acts  or 
omissions.  Turner  v.  Lumber  Co.^  supra;  Blue  ^.Rail- 
road, 116  N.  C,  955;  Little  v.  Railroad,  118  N.  C, 
1072  ;  Tillett  v.  Railroad,  118  N.  C,  1031.  The  foremin 
was  not  bound  to  so  fasten  a  rope  as  to  insure  all  of  the 
employees  of  the  company  who  were  assisting  in  raising 
the  timber  against  casualties.  His  duty  was  done  when 
he  provided  against  what  could  reasonably  have  beeo 
expected,  not  against  the  consequences  of  accident  that 
might  or  might  not  happen.  Emry  v.  Railroad,  102  N.  C, 
209  at  p.  226.  The  court  below  erred  in  so  defining  the 
duties  of  the  defendant  as  to  require  it  to  provide  against  all 
accidents  caused  by  defective  appliances  or  machinery,  or 
the  failure  to  arrange  and  handle  appliances  in  the  safest 
possible  manner.  Whether  due  diligence  has  or  has  not 
])een  shown,  to  discover  and  guard  against  injury,  as  i 
result  of  the  conditions  shown  to  have  existed,  is  a  question 
for  the  jury.     Mason  v.  Railroad,  supra. 

Did  the  defendant  exercise  reasonable  care  to  provide 
for  the  safety  of  those  engaged  in  raising  the  timber?  It 
was  the  province  of  the  jury  to  answer  this  inquiry.  In  the 
aspect  of  the  evidence  presented  in  plain tiflTs  request,  it 
was  error  to  tell  them  that  in  laM'  the  defendant  was  negli* 
gent. 

It  did  not  necessarily  follow,  because  the  jury  thought 
it  possible  for  all  of  the  employees  to  have  held  up  the  log 
after  the  rope  had  slipped,  that  the  foreman  was  culpable 
for  telling  all  to  get  out  of  the  way.  The  others  did  escape 
unhurt.  The  question  whether  all  might  have  held  it  up 
was  one  as  to  which  either  of  two  inferences  might  have 
been  drawn  by  the  jury,  and  either  would  have  been  based 
merely  upon  the  opinion  of  a  witness. 

For  the  error  mentioned,  a  new  trial  is  granted. 

New  Trial. 
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H.    N.    PHARR,    Administrator    of    JACK  EZZELLE,    v.  THE 

SOUTHERN   RAILWAY  COMPANY. 

Action  for  Damages — Railroad  Company — Duty  of  Engi- 
neer— Injury  to  Person  on  Track — Negligence — Lia- 
bility Notwithstanding  Contributory  Negligence. 

1.  It  is  the  duty  of  an  engineer  while  running  an    engine  to  keep 

a  careful  lookout  along  the  track  in  order  to  avoid  or  avert 
danger  in  case  he  shall  observe  any  obstruction  in  his 
front. 

2.  Where  a  man,  apparently  intoxicated  or  asleep,  or  both,  was 

lying  so  near  the  outer  side  of  a  rail  as  to  expose  himself  to 
danger  from  a  passing  engine,  and  the  engineer,  by  ordinary 
care,  could  have  seen  him  in  time  to  stop  the  train  by  the 
use  of  the  appliances  at  his  command  and  without  peril  to 
passengers  on  the  train,  before  the  engine  struck  him,  the 
company  is  liable  for  the  resulting  injury,  notwithstanding 
the  man's  contributory  negligence. 

Civil  action,  tried  before  Broxon^  J.^  at  October  Term, 
1896,  of  the  Superior  Court  of  Mecklenburg  County.  The 
actioD  was  brought  by  the  plaintiff,  administrator  of  Jack 
Ezzelle,  deceased,  to  recover  damages  for  the  negligent 
killing  of  the  plaintiff's  intestate  by  the  agents  of  the 
defendant  company,  on  the day    of  September,  1895. 

The  evidence,  offered  by  the  plaintiff  to  sustain  his 
claim  for  damages,  is  as  follows : 

W.  E.  Younts,  witness  for  the  plaintiff,  testified  as  fol- 
lows : 

''  I  saw  the  place  pointed  out  to  me  by  James  Crawford 
where  Jack  Ezzelle  was  killed.  The  track  was  level  on 
side.  I  measured  the  distance  from  where  deceased  was 
killed  to  the  first  curve  in  the  track,  and  it  was  600  steps. 
I  tried  in  stepping  it  to  step  a  yard,  and  I  think  I  did.  The 
day  deceased  was  killed  was  a  clear  day,  to  the  best  of  my 
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recollection.  The  train  that  killed  him  was  going  in  the 
direction  of  Columbia,  that  is,  south.  The  place  where 
deceased  was  killed  was  600  steps  south  of  the  curve.  I 
don't  think  there  was  anything  on  the  track  to  prevent 
deceased  from  being  seen  by  the  engineer.  The  road-bed 
had  recently  been  leveled  up  with  gravel.  Deceased  was  45 
or  50  years  old  and  was  a  colored  man^ — would  get  drunk. 
Crawford  pointed  out  to  me  the  place  where  his  body  was 
found.  His  head  was  lying  between  the  cross-ties  just 
outside  of  the  rails,  and  his  body  extended  across  the  ditch. 
I  saw  deceased  just  after  he  was  killed  and  saw  blood  oa 
his  head.  He  got  drunk  very  often  and  had  whiskey  inhi8 
valise  the  day  he  was  killed,  also  railroad  ticket  in  his 
pocket  from  Charlotte  to  Fort  Mill,  S.  C.  Ticket  was 
found  at  coroner's  examination. 

J.  R.  Hunter,  the  engineer  on  the  train  that  killed  the 
deceased,  testified  as  follows : 

"  Was  engineer  of  No.  63.  Between  11  and  12  o'clock 
of  the  day  as  I  got  out  of  the  curve,  my  train  going  south, 
I  saw  something  lying  on  side  of  track  in  ditch.  Could 
not  tell  what  it  was.  Had  no  idea  it  was  a  man.  When 
I  got  between  50  and  75  yards  of  it  the  object  raised  its 
head.  I  then  discovered  for  the  first  time  that  it  was  a 
man.  I  at  once  put  air  brakes  on  as  hard  as  I  could  get 
them  and  blew  for  hand  brakes,  which  were  applied  at 
once.  It  was  a  freight  train  and  had  some  air  brakes  and 
some  hand  brakes.  The  efi^ect  was  to  stop  the  train  at  a 
little  more  than  its  length.  It  was  made  up  of  30  box 
cars,  some  empty  and  some  loaded.  Each  box  ear  was  3'2 
feet  long.  The  last  car  was  10  or  15  car  lengths  from 
body  after  it  passed  and  the  train  stopped.  I  did  all  I 
could  to  stop  after  I  saw  the  object  was  a  man.  I  did  not 
reverse  the  engine  because  I  could  not  have  stopped  the 
train  as  quickly  if  I  had.     I  applied  the  air  brakes  to  the 
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driving  wheel.  The  engineer's  schools  teach  that  it  is  best 
not  to  reverse  the  engine  when  air  brakes  are  on  drivers. 
The  wheels  will  slide.  The  brakes  will  stop  the  train 
quicker  if  the  engine  is  not  reversed.  After  stopping  the 
train,  went  back  and  found  the  body  of  colored  man  lying 
in  ditch.  His  head  was  lying  on  the  cross-ties  outside  of 
the  rails.  A  bolt  under  the  pilot  of  the  engine  had  struck 
his  head  and  inflicted  a  wound  that  caused  his  death.  He 
was  still  breathing  when  we  first  fonnd  him,  but  died  in  a 
few  minutes.  I  carried  the  body  to  Pineville.  If  he  had 
not  raised  his  head  he  would  not  have  been  struck  by  the 
engine.  There  was  a  valise  containing  a  jug  of  whiskey 
settinsr  beside  the  bodv  when  we  found  him.  The  track 
was  straight  and  down  grade  towards  Pineville  from  the 
curve.  We  were  running  25  miles  an  hour.  When  I  saw 
the  object  first  I  thought  it  was  a  cross-tie  lying  out  from 
the  track.  I  looked  carefully.  Cross-ties  are  frequently 
left  that  way.  I  did  not  see  the  man's  head.  It  is  noth- 
ing uncommon  to  see  such  objects  along  the  track.  I  put 
on  emergency  brakes  as  soon  as  I  had  reason  to  see  it  was 
a  man.  I  had  already  applied  some  brakes  in  getting 
ready  to  stop  at  Pineville.  Had  all  the  brakes  partly  on 
when  I  saw  it  was  a  man,  but  put  them  on  with  full  force 
and  blew  for  hand  brakes  as  soon  as  I  discovered  the 
object  to  be  a  man.  Had  two  regular  brakesmen  and 
conductor  on  train.  The  freight  conductors  also 
brake,  and  he  was  on  top  of  the  train  when  it  stopped. 
Air  brakes  are  better  than  hand  brakes.  Had  some  air 
brakes  on  10  cars  and  hand  brakes  on  20.  After  applying 
all  brakes  the  train  stopped  in  1,500  or  1,600  feet.  No 
obstructions  on  track.  No  part  of  body  on  track.  I  did 
not  suppose  the  object  was  a  man  until  he  raised  his  head. 
Then  I  put  on  all  the  power  I  had  to  stop  the  train." 
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D.    M.    Broome,    the   fireman,  the  next   witness  of  the 
defendant,  testified  : 

*'  I  first  saw  object  after  we  turned  curve.  Did  not 
think  it  was  a  man.  The  object  extended  out  from  the 
track.  We  were  going  down  a  heavy  grade  towards 
Pineville.  First  discovered  it  was  a  man  when  50  or  75 
yards  from  it,  when  the  object  raised  head.  I  said  it 
was  a  man.  The  engineer  said  ^  Yes,^  and  at  once  pat  on 
and  blew  for  brakes  and  lang  bell.  The  train  passed  the 
object  some  few  car  lengths  before  it  stopped.  Deceased's 
head  was  between  the  cross-ties  when  we  found  the  body. 
When  we  first  discovered  the  object  I  could  not  see  the 
head.  We  sanded  the  track  and  put  on  all  brakes,  as  the 
engineer  described.  I  thought  the  object  was  a  cross-tie/ 
This  witness  in  the  remainder  of  his  testimony  corrobo- 
rated the  engineer  in  substance,  as  did  also  the  conductor. 

Among  the  special  instructions  requested  by  plaintiff 
was  the  following : 

"  If  the  jury  find  from  all  the  evidence  that  the 
engineer  by  keeping  a  proper  lookout  from  his  engine 
could  have  discovered  that  the  object  which  he  testifies  he 
thought  was  a  cross-tie  was  a  human  being,  lying  apparentlj 
helpless  so  near  the  rail  of  the  track  as  to  expose  him  to 
danger  from  the  passing  of  the  engine,  and  when  he  first 
discovered,  or  by  the  exercise  of  ordinary  care  and  diligence 
could  have  discovered,  that  it  was  a  human  being  in  that 
position,  he  could,  by  the  use  of  the  appliances  at  his  com- 
mand, and  without  peril  to  those  on  his  train,  have  stop- 
ped the  train  in  time  to  have  avoided  the  injury  to  plaint- 
iff's intestate,  the  defendant  was  guilty  of  negligence,  not- 
withstanding the  plaintiflfs  intestate  was  careless  in 
lying  down  near  the  track,  and  the  jury  will  answer  the 
first  issue  '  Yes '  and  the  third  issue  '  Yes'." 

The  court  declined  to  give  instructions  prayed  for  by  the 
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plaintiff,  and  the  plaintiff  duly  excepted.  The  court  then 
intimated  that,  in  lieu  of  the  instructions  prayed  for,  it 
would  instruct  the  jury  as  follows  : 

"  That  the  burden  of  proof  is  on  the  plaintiff  on  all  the 
issues  except  the  second:  that  as  to  whether  the  jury 
believes  the  witnesses  is  purely  a  matter  for  the  jury  ;  that 
if  the  jory  believe  the  testimony  of  the  witnesses  in  this 
case  to  be  true  and  find  the  facts  to  be  as  testified  by  them 
the  plaintiff  is  not  entitled  to  recover  in  this  case,  and  that 
the  jury  should  find  the  issues  for  the  defendant  and  award 
no  damages.  Upon  such  intimation  the  plaintiff  duly 
excepted  and  submitted  to  a  non-suit  and  appealed. 

Jifessrs.  jBurwell,  Walker  <&  Cansler^  for  plaintiff 
(appellant). 

Mr.  Oeo.  F,  Bason^  for  defendant. 

Montgomery,  J. :  The  plaintiff  was  lying  in  a  position 
horizontal  to  the  railroad  track,  with  a  part  of  his  body 
resting  in  a  slight  depression  caused  by  a  small  ditch. 
His  head,  on  or  between  the  sills,  could  not  be  seen  by 
engineer  and  firemen,  according  to  their  testimony,  and 
was  so  near  the  rail  as  to  be  struck  by  the  engine  as  it 
passed.  From  the  evidence  he  was  asleep  or  drunk, 
probably  both.  The  engineer  testified  that,  as  he  turned  a 
curve  in  the  road  at  a  point  six  hundred  yards  distant  from 
the  place  where  the  man  was  killed,  he  saw  the  object ;  that 
he  looked  at  it  carefully  and  thought  it  was  a  cross-tie.  It 
attracted  his  attention.  His  duty  then  was  more  than 
ever  to  have  kept  a  reasonable  and  proper  lookout  in  his 
front  in  order  to  discover  the  nature  of  the  object  in  time 
to  stop  the  train  and  prevent  injury  if  it  should  turn  out 
to  be  a  man  or  animal.  And  yet,  as  we  understand 
the  testimony  of  both  the  engineer  and  the  fireman,  after 
a  careful  reading  of  it,  there  was  no  further  lookout  until 
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the  eny-iue  was  within  liftv  or  seven tv-five  vards  from 
where  the  man  was  killed — too  late  to  stop  the  train  and 
prevent  the  injury. 

The  counsel  of  the  defendant,  in  his  argument  here, 
undertook  to  distinguish  the  facts  in  this  case  from  thoee 
in  the  case  of  Pickett  v.  Railroad^  117  X.  C,  61t>,  and 
insisted  that  the  law  which  was  announced  there  upon  the 
facts  did  not  apply  to  the  facts  in  this  case.  It  is  true 
that  in  Pickett's  case,  supra^  the  man  was  lying  on  the 
track,  partly  between  the  rails,  asleep,  while  in  this  case 
no  part  of  the  body  was  between  the  rails.  But  we  think  that 
the  rule  which  requires  an  engineer  to  keep  a  reasenable 
lookout  in  his  front  in  observing  the  track  applies  as  fully 
to  the  facts  in  this  caee  as  to  those  in  Pickett's  case.  A 
railroad  company  would  certainly  be  liable  to  passengers 
if  its  engineer  by  a  reasonable  and  proper  lookout  could 
have  seen  an  object,  though  not  immediately  on  the  track  but 
on  the  side  and  so  near  as  to  obstruct  an  engine  and  cause 
injury  to  them,  and  did  not  stop  his  engine  in  time  to  pre- 
vent it.  And  it  does  seem  that  the  same  rule  would  applv, 
and  the  company  be  liable  to  the  next  of  kin  at  snit  of 
personal  representative,  where  a  man  might  have  been 
seen  lying  apparently  helpless  and  so  near  to  the  track  a* 
to  be  killed  by  a  passing  engine.  We  think  that  thi« 
Court  has  so  decided  in  effect,  if  not  directly,  in  DeaM  v. 
Railroad,  107  N.  C,  686.  There  the  Court  said, ''It  is 
the  duty  of  an  engineer  while  running  an  engine  to  keep 
a  careful  lookout  a\)ng  the  track  in  order  to  avoid  or 
avert  danger  in  case  he  shall  observe  any  obstruction  in 
his  front."  The  position  of  the  man  as  to  the  railroad 
track  in  that  case  was  on  the  side  of  the  track.  A  witness 
testified  that  "he  could  not  tell  from  his  position  whether 
he  was  lying  across  the  rail,  but  thought  bis  head  was  on 
the  road-bed  beyond  the  ends  of  the  cross-ties." 
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We  are  therefore  of  the  opinion  that  his  Honor  was  in 
error  when  he  instructed  the  jury  that  if  they  believed  the 
testimony  of  the  witnesses,  and  found  the  facts  to  be  as 
testified  by  them,  the  plaintiff  could  not  recover,  and  that 
they  should  find  the  issues  for  the  defendant.  He  should, 
upon  the  issues  submitted,  have  instructed  the  jnry  that 
the  plaintiif  had  contributed  to  his  own  injury.  The  tes- 
timony on  that  point  was  uncontradicted  ;  in  fact,  the  con- 
tributory negligence  was  admitted.  He  should  then  have 
instructed  the  iury  as  to  the  third  issue,  which  was  in  these 
words:  "  Notwithstanding  the  negligence  of  said  intes- 
tate, did  the  defendant's  agents  exercise  ordinary  and  rea- 
sonable care  to  prevent  the  injury  ? "  that  if  from  the  evi- 
dence (it  clearly  appearing  that  two  inferences  might  be 
drawn  therefrom  by  fair-minded  men)  they  should  find  that 
the  engineer  by  keeping  a  reasonable  and  careful  lookout 
conld  have  discovered  the  object,  which  he  said  he  thought 
was  a  cross-tie,  was  a  man  lying  apparently  helpless  so  near 
the  rail  of  the  track  as  to  expose  him  to  danger  from  the 
passing  engine,  or  when  he  first  discovered,  or  by  the  exer- 
cise of  ordinary  care  and  diligence  could  have  discovered, 
that  it  was  a  man,  he  could  by  the  use  of  the  appliances  at 
his  command,  and  without  peril  to  those  on  his  train,  have 
stopped  the  train  in  time  to  have  avoided  the  injury  to  the 
plaintifTs  intestate, the  defendant  was  guilty  of  negligence, 
notwithstanding  the  plaintifl^'s  intestate  was  careless  in 
lying  down  near  the  track,  and  the  jury  will  answer  the 
first  issue '  Yes'  and  the  third  issue  '  Yes.' 

As  the  plaintift  is  entitled  to  a  new  trial  we  will  not 
discuss  any  further  the  special  instructions  asked  by  the 
counsel  of  the  plaintifl*,  as  they  may  not  arise  on  the  new 
trial.  New  Trial. 
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D.  H.  MAYES  V.  THE  SOUTHERN   RAILWAY  COMPANY. 

Action  for  Damages — Railroads — Accident   at  Railroad 

Crossing — Instructions. 

1.  It  is  the  duty  of  one   approaching  a  railroad  crossing  to  use 

ordinary  and  reasonable  care  to  avoid  accident  and  to  exer- 
cise his  senses  of  hearing  and  sight  to  keep  a  lookout  for 
apx^roaching  train,  and  if  he  does  not  do  so  but  drives  inat- 
tentively upon  the  track  without  keeping  a  lookout  or  listen- 
ing for  approaching  trains  and  injury  results,  he  is  ordi- 
narily, but  not  in  all  cases,  guilty  of  contributory  negligence. 

2.  In  the  trial  of  an  action  to  recover  for  injuries  received  at  a  rail- 

road crossing,  it  was  not  error  to  refuse  to  charge  that  though 
plaintiff  looked  and  listened  and  did  not  see  or  hear  the 
approaching  train,  yet,  if  he  might  have  done  so,  it  was  con- 
tributory negligence. 

3.  In  the  trial  of  an  action   to  recover  for  injuries  received  at  a 

railroad  crossing,  it  was  not  error  to  refuse  to  charge,  in 
response  to  a  special  request  by  defendant,  that  thonsrh 
defendant  was  running  its  train  backward  on  a  dark  night, 
at  excessive  speed,  and  without  ringing  the  engine  bell  and 
without  a  light  on  the  front  end  of  the  leading  ear.  yet, 
if  plaintiff  could  have  avoided  the  injury  by  the  use  of  r«*a- 
sonable  care,  the  jury  should  find  him  guilty  of  contribu- 
tory negligence,  the  court  having  already  charged  the  jury 
as  to  the  duty  of  the  plaintiff  to  stop  and  look  and  listen 
before  attempting  to  cross. 

This  was  a  civil  action,  tried  at  October  Term.  lS9^s  t>f 
the  Superior  Court  of  Mecklenburg  County,  before  Broiru^ 
«/.,  and  a  jury.  Plaintifl*  &ued  for  damaj^es  on  ac<*ount  of 
personal  injuries  received  by  him,  caused  by  a  eollition 
between  a  train,  alleged  to  have  been  negli<:^ently  arranged 
by  defendant,  and  his  buggy,  in  which  he  was  attempting 
to  cross  Mint  street,  in  Charlotte. 

The  issues  submitted  to  the  jury  and  the  responses  vrtre 
as  follows  : 
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*'  1.  Was  the  plaintiff  injured  by  the  negligence  of  the 
defendant  ? 

'*  Answer, '  Yes.' 

"  2.  Did  the  plaintiff  by  his  own  negligence  contribute 
to  his  injury  ? 

"  Answer,  '  No.' 

*'  3.  What  damages,  if  any,  is  plaintiff  entitled  to 
recover? 

"  Answer,  ^$650.' 

D.  H.  Mayes,  plaintiff,  being  duly  sworn,  said  : 

"  I  am  the  plaintiff  in  this  case,  and  I  think  the  accident 
occurred  the  29th  day  of  May,  1895,  about  11:30  at  night, 
as  well  as  I  remember.  I  was  going  north,  coming  this 
way.  The  street  that  I  was  on  connected  with  what  is 
known  as  the  '  Dowd  road.'  I  was  coming  from  Mr.  Jas. 
Dowd's.  The  street  that  I  was  on  was  a  much-travelled 
street.  Mr.  Zimmerman  was  with  me,  and  before  we  got 
to  the  railroad  we  were  jogging  the  mare  along.  I  pulled 
up  the  mare  about  one  hundred  and  iifty  feet  from  the 
track.  The  mare  was  walking  very  slowly,  and  I  listened 
and  looked  to  see  if  1  could  hear  any  alarm,  and  could  not, 
and  then  drove  on  in  a  walk.  I  heard  her  foot  hit  the  rail- 
road, and  then  I  heard  some  one  say,  '  Look  out.'  As  I 
looked  up  a  box  car  was  right  on  my  buggy.  My  mare 
gave  a  quick  turn,  and  ran  up  the  track,  and  the  car  hit 
the  buggy  and  threw  Mr.  Zimmerman  out  near  the  track. 
I  went  under  the  buggy.  The  buggy  capsized  and  fell 
right  on  top  of  me.  The  buggy  turned  completely  over 
when  the  car  struck  it.  I  fell  down  the  embankment. 
The  embankment  was,  I  suppose,  about  six  or  eight  feet ;  I 
am  not  positive  about  it,  however.  I  got  a  very  bad  cut 
on  my  head,  and  a  very  bad  sprain  and  bruise  on  my  shoul- 
der. The  night  was  not  })i'ight  ;  I  should  say,  as  well  as  I 
remember,  it  was  a  kind   of  dark    night.     There  was  no 
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light  attached  to  the  rear  erd  of  the  ear  that  I  could  see. 
I  do  not  remember  having  seen  anything  but  the  engine 
after  I  had  gotten  up.  I  do  not  know  how  long  I  was 
under  the  buggy.  The  first  thing  that  happened  after  pet- 
ting out  from  under  the  buggy  was  Mr.  Zimmerman  call- 
ing to  me  to  come  to  him,  and  I  went  to  him,  and  he  asked 
me  if  I  was  not  about  killed.  I  was  bleeding  very  bad 
from  the  cut  in  my  iiend.  I  do  not  think  that  it  could 
have  been  more  than  a  minute  or  two  that  I  was  under  the 
buggy.  The  train  was  running  at  least  twelve  or  fifteen 
miles  an  hour.  T  saw  no  light  at  all  as  the  train  approached 
me.  There  was  no  watchman  there,  and  never  has  been. 
I  heard  no  bell  ringing  until  after  I  had  gotten  up  and 
started  up  town,  and  then  I  heard  the  engine  way  down 
the  track  going  to  the  passenger  station.  The  train  was 
coming  from  the  freight  depot,  and  backing  into  the  pas- 
senger station.  It  was  coming  from  the  east  and  running 
wei>t.  The  cars  were  ordinary  freight  cars.  I  do  not 
know  exactly  how  many  cars  there  were,  but  it  was  evi- 
dently a  very  long  train.  There  must  have  been  about 
twenty  or  thirt}^  cars.  A  freight  train  makes  very  little 
noise,  and  you  can  scarcely  hear  them  at  all.  On  the 
street  it  is  open  ground,  but  before  you  get  to  the  rail- 
road there  are,  1  think,  about  three  houses,  little  tenement 
houses,  right  along  the  side  of  the  road,  and  as  you  approach 
the  railroad  you  can  scarcely  see  the  track.  These  houses 
are  built,  I  suppose,  ten  or  fifteen  feet  apart  or  a  little  more. 
After  leaviuic  Church  street  there  is  a  little  embankment 
running  out  to  Mint.  I  stopped  the  mare  before  I  got  on 
tlie  track.  I  could  not  have  been  travelling  fast  or  I 
would  have  gotten  across.  My  horse  was  making  no  noise 
as  I  went  along  looking  and  listening.  As  well  as  I  remem- 
ber it  was  a  dark  night.  From  the  point  on  Mint  street 
to  the  end  of  the  cut  is  about  one  and  one-half  blocks. 
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Cross-examination  :     I  think  it  was  about  one  hundred 

* 

or  ope  hundred  and  fifty  feet  where  I  stopped  to  the  track. 
Up  to  that  point  I  had  been  travelling  slow,  not  over  five 
or  six  miles  an  hour.  My  mare  was  a  good  one.  She 
could  not  make  it  in  2:30,  but  at  that  time  I  would  say 
that  she  could  make  it  in  2:40.  The  street  is  macadam- 
ized. The  horse  made  very  little  noise  walking  along  on 
it.  The  horse  might  have  made  a  little  noise,  1  suppose. 
My  mare  walks  very  slow.  She  had  shoes  on.  Looking 
down  to  the  left  from  where  I  checked  the  horse  up,  I 
could  see  along  distance.  I  have  ]>een  back  there  again 
to  look  at  the  place.  The  house  nearest  to  the  track  is 
about  ten  or  fifteen  feet  away.  I  do  not  know  exactly  how 
far  it  was.  The  first  house  is  a  small  house.  There  is  a 
cut  of  ten  or  fifteen  feet,  and  then  another  little  house,  and 
then  another  cut.  Before  we  get  to  the  second  house  from 
the  second  cut  you  can  get  a  slight  view  of  the  railroad. 
You  cannot  see  the  track  well  until  you  get  just  opposite 
the  second  little  house,  winch  is  near  the  Episcopal  cliurch. 
You  can  see  the  track  from  a  point  before  you  get  to  the 
second  house,  but  not  a  good  view.  After  you  get  up  to 
the  railroad  you  can  see  down  the  track,  but  between  these 
houses  you  cannot  see  the  track  well.  There  is  an  open 
space  between  the  honses,  and  you  can  get  a  glimpse  of 
the  track,  but  you  cannot  see  a  long  dis^tance.  I  did  not 
hear  the  bell  ringing.  I  will  not"  swear  that  it  was  not 
ringing.  I  never  saw  any  light  on  top  of  the  car,  but  I 
will  not  swear  that  it  was  not  there.  I  did  not  see  the  cars 
until  they  were  right  on  me.  The  first  thing  that  I  knew 
of  anv  daneer  \vas  when  mv  mare  wheeled  suddenly 
around  and  threw  me  over.  The  car  hit  the  buggy  and 
upset  it.  When  I  got  up  the  engine  was  two  or  three 
hundred  yards  away,  going  down  towards  the  passenger 
station.      I    did    not    stny    under    the    buggy    very    long. 
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When  I  got    out   from   under   the  buggy  Mr.  Zimmerman 
had  hold  of  the  mare,    and   had    pulled    her    out  into  the 
street.     I  fell  over  the  railroad   embankment,  and  not  the 
street  embankment.     The  railroad  and  street  embankment 
run  right  together.     1  was  knocked  over  the    railroad  and 
fell  down  the  railroad  embankment.     I  fell  in  on  the  rail- 
road side  of  the   embankment.     I  form  mv  idea  as  to  how 
fast  the  train    was    moving  from   the  force   with  which  it 
struck  me.     I  onlv  saw  the  train  for  a  second,  but  I  saw  it 
long  enough  to  see  that  thej  were  going  very  rapidly.  Mr. 
Zimmerman  and  myself  were  talking,   I  suppose,  when  we 
got  along  there.     We    were   out  calling  that  niglit.     The 
cars    made    very   little    noise    indeed.     I  have  seen  trains 
running  twelve  or  tifteen  miles  an  hour  and  make  no  noise. 
Freight  cars  make  a  certain  amount  of  noise,  but  in  back- 
ing in  they  make  very  little  noise.      I  know  nothing  about 
pa^senger  cars,  but  I  do  know  that  freight   cars  make  very 
little  noise.     Isufferfrom  a  very   bad   sprain  in  my  shoul- 
der.     I  was  two  months  in  getting  over  it.   When  the  man 
hollowed  "  Look  out"  I  was  on  the  track.   I  got  on  the  rail- 
road ;  that  is,  the  buggy  and  horse.     I  did  not  say  the  mare 
just  got  her  head  on  the  track.     The  mare  and  buggy  both 
got  on  the  track.     Just  as    we    got  on    the  track  tlie  cars 
struck  my  buggy.      I  am    certain    that  the  cars  struck  my 
buggy.     I  came  to  that  conclusion  that  night.   I  of  course 
knew  next  day  that  the  cars  struck  my  buggy... - 

'*  When  the  cars  struck  my  buggy  the  engine  was  about 
one  and  a  half  blocks  from  Mint  street.  If  there  was  anv 
bell  ringing  it  was  at  least  one  and  a  half  blocks  from  where 
I  was." 

The  plain tifTs  testimony  was  corroborated  by  that  of 
other  witnesses. 

A.  C.  Clark,  witness  for  the  defendant,  testified  : 

"  I  was  the  conductor  on   the  train   that  night.      I   was 
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backing:  my  train  down.  We  were  making  a  transfer 
from  the  freight  yard  to  the  passenger  depot.  We  were 
going  along  about  as  fast  as  a  man  walks.  We  had  on 
twenty-one  cars.  I  was  about  four  or  five  car  lengths  from 
the  rear  end.  I  had  one  of  mv  switchmen  on  the  rear  end 
of  the  foremost  car,  I  was  yard  conductor.  I  vras  on  a 
car  four  or  five  car  lengths  from  the  end  car  or  rear  car. 
Bnck  Sellars  was  one  of  my  brakemen.  He  was  on  the 
extreme  end  of  the  rear  car.  I  mean  by  the  rear  end 
the  leading  cars.  He  was  on  the  front  end  of  the  leading 
car.  He  had  a  light  sitting  down  by  him  right  on  top  of 
the  car.  It  was  a  common  railroad  lantern  that  we  use  for 
yard  purposes.  The  bell  was  ringing.  We  had  just 
crossed  Tryon  street,  and  had  stopped  there,  and  had  left 
and  was  going  on  around  to  the  passenger  depot.  Just  at 
the  time  we  were  going  across  the  crossing  I  heard  Buck 
hollow  *  Look  out.'  We  pushed  on  until  the  car  that  I  whs 
on  had  gotten  right  on  the  crossing,  and  then  I  saw  some 
one  holding  the  lines  hitched  to  a  horse  ;  that  is,  I  saw  the 
horse  and  buggy  then.  We  could  not  stop  right  off.  The 
train  was  going  down  a  grade.  When  I  saw  them  I  never 
thought  that  thb  horse  and  buggy  had  ever  been  any  closer 
to  the  track  than  they  were.  I  just  thought  that  the 
horse  had  been  frightened.  We  cut  loose  the  engine,  and 
came  back  to  the  point  to  see  if  there  was  any  damage 
done,  after  we  had  gone  to  the  passenger  depot.  I  measured 
the  distance  from  the  huffcry  track  to  the  car  track,  and  sav 
that  the  car  could  not  have  hit  the  buggy.  I  could  see 
the  track  of  the  wheel.  The  whole  crew  were  there 
together. 

''An  ordinary  box  car  projects  to  the  end  of  the  ties. 
The  engineer  could  not  have  been  working  steam. 
The  train  was  simply  rolling  down  the  grade,  without  the 
aid  of  any. steam.     The  grade   was   a  little    inclined  after 
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jon  crossed  Tryon  street.  We  had  stopped  at  Tryon  street. 

Sellars    hollowed  'Look    out    there';    he   saw    somebody 

approaching  the  train." 

Isaiah  Brown,  a  witness  for  the  defendant,   being  dulv 

«worn,  said  : 

"I  was  pretty  close  to  the  railroad,  going  home  on  South 
Church  street.  I  was  on  this  side  of  the  crossing.  I  was, 
I  ijuppose,  when  I  first  heard  the  bell  ringing,  about  150 
yards  from  the  train.  The  train  was  up  on  the  eastern 
part  of  the  track.  I  was  about  one  hundred  and  fifty 
yards  away,  I  reckon.  I  continued  to  go  on  towards  home, 
that  is  on  South  Mint.  T  heard  some  one  hollow,  *"  Look 
out,  Look  out,'  and  I  kept  on  advancing  towards  the 
train,  and  saw  the  horse  have  his  front  foot  about  the  cen- 
ter of  the  track.  Then  the  horse  turned  to  the  left  going 
towards  the  south.  The  train  had  then  passed  and  I  got 
on  the  other  side  of  the  track,  and  then  saw  the  two  gen- 
tlemen whom  I  knew.  The  right  hand  wheels  of  the 
buggy  touched  the  track,  but  the  left  hand  wheels  of  the 
buggy  did  not  touch  the  track.  The  buggy  was  turned 
over  about  an  eight-foot  embankment." 

The  court  charged  the  jury  as  follows  : 

"  As  to  the  first  issue  : 

'*  If  you  find  that  the  defendant's  agents  could  have 
stopped  the  train  by  exercising  ordinary  care  and  rea>on- 
able  diligence  in  time  to  have  prevented  the  injury  and 
failed  to  do  so,  it  is  negligence  and  you  should  find  the 
first  issue,  '  Yes.' 

''  If  you  find  that  the  defendant's  train  was  backing 
towards  Mint  street  crossing  without  giving  the  proper 
signal  by  ringing  the  engine  bell,  or  without  a  proper 
light  on  the  rear  car,  that  is,  the  car  nearest  the  cro^sin^, 
or  without  keeping  a  proper  lookout  on  said  car,  it  is  neg- 
ligence and  you  should  answer  the  first  issue,  '  Yes.' 


N.  C]  SEPTEMBER  TERM,  1896.  7^)5 


Matbs  0.  Railroad  Company. 


"  In  order  that  bell-rin^ing  be  a  signal  it  must  be  such 
as  is  reasonably  calculated  to  give  warning  to  persons 
crossing  the  Mint  street  crossing  towards  which  the  train 
was  backing,  and  the  light  on  the  front  of  the  leading  car 
must  be  sufficient  reasonably  to  give  indication  of 
approaching  cars. 

'*  If  you  find  as  a  fact  that  the  train  could  not  have  been 
stopped  when  the  lookout  man  discovered  the  plaintifTs 
position,  or  by  reasonable  and  ordinary  care  ought  to  have 
discovered  it  before  it  passed  over  the  crossing,  it  would 
not  be  negligence  not  to  have  stopped  the  train.  If  you 
so  find  and  shall  further  find  that  the  bell  was  being  rung 
so  as  reasonably  to  give  notice  at  the  crossing  as  the  train 
approached  the  crossing  and  also  that  there  was  a  proper 
lookout  being  kept  on  the  leading  car  and  a  sufficient  and 
proper  light  on  said  car,  then  there  is  no  negligence,  and 
you  should  answer  the  first  issue,  '  No.' 

'*  If  you  find  that  there  was  a  lookout  nian  on  the  front 
end  of  approaching  or  leading  car  and  that  the  lookout 
saw  plaintiff  approaching  the  track,  the  lookout  had  a 
right  to  suppose  that  the  plaintiflT  would  stop  before 
attempting  to  cross,  and  that  plaintiif  would  ascertain  or 
use  ordinary  care  in  trying  to  ascertain  if  a  train  was 
approaching  and  under  such  circumstances  the  train  look- 
out had  a  right  to  suppose  that  plaintiff  would  stop  until 
it  Was  clearly  apparent  that  plaintiff  did  not  intend  to 
stop,  and  if  it  was  then  too  late  to  stop  the  train,  and  if 
the  bell  was  being  properly  rung  and  there  was  a  proper 
light  on  the  leading  car,  there  would  be  no  negligence  and 
vou  should  answer  the  first  issue,  '  No.' 

''  Further,  if  you  find  that  Buck  Sellars,  the  brakeman, 
who  is  alleged  to  have  been  on  the  lookout  on  the  leading 
car,  saw  plaintiff  fifty  feet  from  the  track,  he  had  a  right 
to   suppose  plaintiff  could  see   him   and  the  train  also,  if 
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there  was  a  proper  light  on  the  leading  car  and  a  proper 
bell  ringing,  and  this  brakeman  had  a  right  to  suppose 
plaintiff  would  stop  and  the  brakeman  was  not  compelled 
to  signal  the  train  to  stop  nntil  it  was  apparent  that 
plaintiff  had  not  seen  the  train  and  did  not  intend  to  stop, 
and  if  you  so  find  the  facts  there  would  be  no  negligence 
and  yon  should  answer  the  first  issue,  '  No." 

"  As  to  the  second  issue : 

"  As  the  plaintiff  approached  the  track  driving  his  horse 
and  buggy,  especially  at  night,  it  was  his  duty  to  use  ordi- 
nary and  reasonable  care  to  avoid  accident.  It  was  his 
duty  to  exercise  his  senses  of  hearing  and  sight,  to  keep  a 
lookout  for  approaching  trains,  and  if  he  did  not  exercise 
his  sense  of  hearing  and  sight,  and  inattentively  drove  on 
the  track  without  keeping  a  lookout  or  listening  for 
approaching  trains,  it  is  contributory  negligence,  and  if 
you  so  find  you  will  answer  the  second  issue,  '  Yes/ 

'*  It  was  the  duty  of  plaintiff  to  both  look  and  listen  for 
approaching  trains  ae  he  approached  the  track,  and  if 
he  failed  to  do  either  and  was  thereby  hurt  it  is  contribo- 
tory  negligence,  and  you  will  answer  the  second  issue 
'  Yes.' 

"  If  the  plaintiff  by  ordinary  precaution  could  haveseen 
the  train,  and  without  taking  ordiLary  caution  drove  on 
the  track  and  was  injured,  it  is  contributory  negligence 
and  your  duty  if  you  so  find,  to  answer  the  second  i^ne 
*  Yes.' 

*^  The  law  requires  of  all  persons  when  approaching  and 
crossing  railroad  tracks  that  they  exercise  ordinary  care 
and  precaution,  and  a  failure  to  do  so  will  contribute  to 
their  own  injury  if  they  are  accidentally  injured. 

"Therefore  if  you  believe  from  the  evidence  that  plaint- 
ift' must  have  heard  or  must  have  seen  the  approaching 
train,  and  instead  of  stopping  until  it    passed,  undertook 
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to  drive  across  the  track  in  front  of  it,  it  is  contributory 
negligence. 

"(a)  If  you  find  from  the  evidence  that  plaintiiF  kept  a 
lookout  as  he  approached  the  track,  pulled  his  horse  down 
to  a  walk  before  reaching  the  track  and  some  fifty  yards 
before  reaching  it,  and  listened  and  looked  for  the  train  as 
he  approached  the  track,  and  not  seeing  or  hearing  any, 
and  then  started  to  drive  across  the  track  and  was  injured, 
there  is  no  contributory  negligence  and  you  wnll  answer 
the  second  issue  'No.'  (5)" 

And  to  so  much  of  the  charge  as  is  betwet5n(a)  and  (6) 
defendants  excepted. 

The  burden  of  proof  on  the  first  issue  is  on  the  plaint- 
iif.  On  the  second  issue  the  burden  of  proof  is  on  the 
defendants. 

Among  other  instructions  prayed  for  by  defendant  were 
the  following: 

"  5.  If  the  plaintiff  could  have  seen  the  approaching 
train  by  looking,  in  time  to  have  averted  the  injury,  and 
did  not  see  it,  it  is  the  satne  as  if  he  had  not  looked,  and 
the  answer  to  the  second  issue  should  be  '  Yes.'  " 

This  instruction  was  refused  and  defendant  excepted. 

"  6.  If  the  plaintiff  could  have  heard  the  approaching 
train  by  listening  and  did  not  hear  it,  it  is  the  same  as  if 
he  did  not  listen,  and  the  answer  to  the  second  issue  should 
be  ^  Yes.'  " 

This  instruction  was  refused  and  defendant  excepted. 

"  7.  It  was  the  duty  of  plaintiff  both  to  look  and  listen 
and  to  see  and  hear,  if  he  could  have  done  so,  and  if  he 
failed  in  any  of  these  requirements  the  answer  to  the  second 
issue  should  be  '  Yes.' " 

This  instruction  was  refused  and  defendant  excepted. 

"9.  If  the  jury  should  believe  from  the  evidence  that 
defendant  was  running  its  train  without  ringing  the  bell 
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and  without  a  light  on  the  front  end  of  the  leading  car, 
and  at  an  excessive  rate  of  speed,  still  if  the  plaintiff  could 
have  avoided  the  iniurv  by  the  nse  of  reasonable  care,  he 
cannot  recover  and  the  answer  to  the  second  issue  should 
be  '  Yes.'  " 

This  instruction  was  refused  and  defendant  excepted. 

''  The  jury  found  all  the  issues  in  favor  of  the  plaintiff 
and  assessed  his  damages  at  six  hundred  and  fifty  dollar^ 
($650)." 

There  was  judgment  for  plaintiff  upon  the  verdict  and 
defendant  appealed,  assigning  as  errois : 

''  1.  That  the  court  charged  the  jury  as  noted  in  defend- 
ant's first  exception." 

''2.  That  the  court  erred  in  refusing  to  give  defendant^ 
instructions  marked  5,  6,  7  and  9." 

Messrs,  Jones  <&  Tillett,  for  plain tifi^. 
Messi's.   George   F.    Bason    and     J.     W,    Keerans^  for 
defendant    (appellant). 

Clark,  J.:  The  exception  to  the  charge,  and  the  first 
three  exceptions  for  refusal  to  charge,  present  substantially 
the  same  proposition — that,  though  '  the  plaintiff  looked 
and  listened,  and  did  not  see  nor  hear  the  approaching 
train,  yet,  if  he  might  have  done  so,  it  is  contributory  neg- 
ligence. If  by  this  it  was  proposed  to  ask  the  court  to 
charge  that  the  plaintift^  was  not  excused  if  he  looked  and 
listened  carelessly  and  negligently,  this  should  have  l)een 
pointedly  and  plainly  asked.  Besides,  it  was  covered  sub- 
stantially by  the  charge  given,  that  "  it  was  the  doty  of 
the  plaintiff'  to  use  ordinary  and  reasonable  care  to  avoid 
accident,  and  to  exercise  his  senses  of  hearing  and  sight, 
to  keep  a  lookout  for  approaching  trains,  and  ifhedidnot, 
and  drove  inattentively   on    the    track,  without  keeping  a 


N.  C]  SEPTEMBER  TERM,  1896.  769 


Maybs  v.  Railroad  Company. 


lookont  or  listening  for  approaching  trains,  it  is  contribu- 
tory negligence."  This  charge,  repeated  three  times  in  diff- 
erent phases,  was  really  erroneous  towards  the  plaintiff  (the 
appellee),  in  that  it  makes  him  guilty  of  contributory  neg- 
ligence for  not  looking  aiul  listening  in  all  cases,  even  if  no 
light  was  on  the  front  end  of  the  moving  train  (at  night), 
and  no  bell  rung.  Yet,  if  such  was  the  case  (and  the  plaintiff 
both  alleged  it  was  and  offered  proof  of  it),  the  failure  of 
the  plaintiff  to  look  and  listen  at  a  crossing  was  not  con- 
tributory negligence.  Hinkle  v.  Railroad  Co,^  109  N.  C, 
472;  Russell  v.  Railroad  Co.,  118  N.  C,  1098. 

But  we  do  not  understand  the  defendant  to  complain 
that  the  jury  was  not  instructed  that  the  looking  and  list- 
ening must  be  done  with  proper  care,  but  his  proposition 
is  that,  if  the  plaintiff  looked  and  listened  and  might  have 
seen  or  heard  and  did  not  see  or  hear,  as  a  proposition  of  law 
he  did  not  look  and  listen.  That,  however,  is  a  matter  of 
fact,  and  not  a  proposition  of  law.  By  "  looking  and  list- 
ening" the  jury  must  have  understood,  under  the  terms  of 
the  charge,  "  looking  and  listening  with  proper  attention." 
The  syllogism  of  the  defendant  is  something  like  this : 
"  Though  3  plus  4  are  7,  yet,  if  they  make  8,  they  are  not 
3  plus  4."  True  enough,  but  the  question  of  fact  is  whether 
there  was  **  3  plus  4,"  and  that  determines  whether  the  sum 
is  7  or  not.  The  defendant  is  traveling  in  a  circle.  If  the 
plaintiff  looked  and  listened  with  care,  he  saw  or  heard  the 
approaching  train  if  he  could  have  done  so;  and  if  he  did 
not  see  and  hear  it,  when  he  might  have  done  so,  then  he 
did  not,  with  proper  attention,  look  and  listen.  Pickett 
V.  Railroad  Co,^  ill  N.  C,  616,  and  several  cases  since, 
have  settled  that,  though  an  engineer  does  not  see  a  man 
lying  on  the  track,  the  company  is  liable  if,  with  reasonable 
care,  the    engineer  could   have  seen  him  in  time  to  avoid 

injury.     But  that  is  based  on  the  engineer's  negligence  in 
119—49 
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not  keeping  a  proper  lookout.  Here,  the  court  told  thejiirv 
tliat  the  plaintiif  was  guilty  of  contributory  negligence  if 
ho  went  on  the  crossing  without  keeping  a  proper  lookout 
and  listening.  If  the  engineer  keeps  a  proper  lookout, 
and  is  unable  to  see  the  man  lying  on  the  track  till  too 
late  to  avoid  injury,  there  is  no  negligence  on  his  part 
and  no  liability  on  the  company. 

The  only  other  exception   is  that  the  court  did  not  give 
an  instruction  asked  that,   though    the  defendant  was  run- 
ning its  train  (backward  on  a  dark   night)    at  an  excessive 
speed,  and  without  ringing  the  bell,  and  without  a  light  on 
the  front  end  of  the  leading  car,  still,  if  the  plaintiff  could 
have  avoided  the  iniurv  bv  the  use  of  reasonable  care,  the 
lurv  should    tind  him  ^niltv    of   contributory    neffligence. 
This  was  in  substance  given  by  the  court    in  its  charfre  on 
tho  second  issue,  in    stating    the    duty    of   the  plaintiff  to 
stop,  look,  and  listen  before  attempting  to  cross.     Andjn 
so  doing,  there  was  error  as  against  the  appellee,  as  alreadv 
poin'ted  out,  by   not    qualifying  it  by  adding,  as  in  HinkU 
V.  Railroad  Co.^  and    Ruii^efl  v.  It  ail  road  Co.^  i<upra,  that 
the  plaintiif  would  not  be  guilty  of  contributory  negligence 
in  going  upon  the  railroad    crossing   without    lookini;  and 
listening,  if  the    defendant    did    not   sound  the  whistle  or 
ring  the  bell,  or,  in  the  nighttime,  did  not  have  a  lighten 
the  front  end    of  the    train,    the    proximate  cause  in  such 
cast's  being  the  failure    to    give   warning.      It  is  not  negli- 
gence in  a  traveler  to  cross  the  track,  unless  he  disircirards 
a  warning  not  to  cross    which  he  might  have  seen  or  heard 
with  ]>roper  care. 

Xu  Error. 
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J.   F.   LITTLE  V.   CAROLINA    CENTRAL  RAILROAD  COM- 
PANY. 

Action  for  Damages — Railroads — Injury  to  Pernon  on 
Tra  ck —  Negligen  ce —  Con  trihutory  Negligen  ce —  Reason  - 
able  Care — Evidence — Instructions. 

1.  Where,  in  the  trial  of  an  action  for  damages,   one  issue  was 

whether  plaintiflf  was  injured  by  defendant's  train,  and  it 
was  admitted  by  the  defendant  that  plaintiflf  was  hurt  by 
being  struck  by  the  defendant's  train,  it  was  proper  to  direct 
the  jury  to  answer  the  issue  in  the  affirmative. 

2.  In  the  trial  of  an  action   for  damages  it  appeared  that  plaintiflT 

attempted  to  walk  across  a  trestle  on  defendant's  road,  and 
while  so  doing  was  struck  by  a  train  and  injured.  The  tres- 
tle was  about  300  feet  long  and  50  high.  Before  going  on  the 
trestle,  plaintiff  saw  a  signboard  warning  all  personw  not  to 
cross  it,  and  he  knew,  too,  that  it  whs  about  time  for  a  train 
to  pass.  Held,  that  it  was  not  error  to  direct  the  jury  to  find 
the  plaintiff  was  guilty  of  contributory  negligence. 

3.  Where,  in  the  trial  of  an  action  involving  the  questions  of  negli- 

gence and  contributory  negligence,  the  facts  are  undisputed 
and  but  a  single  inference  can  be  drawn  from  them,  it  is  the 
exclusive  duty  of  the  court  to  determine  whether  an  injury 
has  been  caused  by  the  negligence  of  one  party  or  the  con- 
current negligence  of  both  parties  :  hence. 

4.  Where,  in  the  trial  of  an  action  for  damages,  it  ai)peared  that 

plaintiflf,  while  crossing  a  long  high  trestle,  saw  a  train  com- 
ing and  got  out  on  the  cap-sill,  but  was  struck  by  some  part 
of  the  train  ;  that  workmen  repairing  the  bridge  often 
took  that  position  to  avoid  passing  trains  without  in- 
jury ;  that  the  engineer  saw  plaintilT  on  the  trestle,  and 
slowed  down;  that  seeing  plaintiff  go  out  on  the  cap-sill, 
and  thinking  he  was  safe,  he  did  not  stop  his  train,  but 
crossed  the  trestle  at  the  usual  rate  of  speed  ;  Held,  that  it 
was  not  error  to  instruct  the  jurv,  if  thev  believed  the  testi- 
mony,  to  find  that  the  engineer  had  exerciHed  reasonahle 
care.  • 

5.  It  was  not  e^ror  to  permit  the  defendant  to  show  that  workmen 
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often  took  a  position  on  the  cap-sill  of  the  trestle  to  avoid 
passing  trains,  and  that  no  one  had  ever  been  injured  while 
in  such  position. 

6.  The    trial    judge,    having    at    the    request    of    plaintiff    put 

his  charge  in  writing,  read  and  handed  it  to  the  jury  and 
allowed  them  to  carry  it  to  the  jury  room.  The  plaintiff 
objected  upon  the  ground  that  the  court  had  not  been 
requested  to  hand  the  written  charge  to  the  jury.  There- 
upon, and  after  his  Honor  had  offered  to  withdraw  the  writ- 
ten charge  from  the  jury  in  whose  possession  it  had  been  about 
five  minutes,  the  defendant  requested  that  the  jury  be  per- 
mitted to  keep  the  written  charge  in  accordance  with  the 
Act  (Ch.  1S7,  Acts  of  1885) ;  Held,  that  it  was  not  error,  upon 
such  request  of  the  defendant,  to  permit  the  jury  to  retain 
the  written  charge. 

7.  While  recapitulating  the  evidence  to  the  jury,  the  trial  judge 

referred  to  the  answer  of  the  defendant  which  had  been  put 
in  evidence  by  the  plaintiff,  as  appearing  *'  to  be  in  the  usual 
legal  form  ."  Held,  that  such  remark  was  not  an  expression 
of  opinion  upon  the  evidence. 

Action  for  damages,  for  an  injury  alleged  to  have  been 
caused  by  the  negligence  of  deiendant  company,  tried 
before  Brown,  J,,  and  a  jury,  at  Spring  Term  lb  1*6,  of 
UNiori  Superior  Court. 

The  issues  and  responses  were  as  follows  : 

"(1).  Was  plaintiff  injured  by  defendant's  train  f 
Answer,  Ves.  (2)  Did  plaintiff,  by  his  own  negli^^ence. 
contribute  to  his  own  injury  {  Answer,  Yes.  (3)  Not- 
withstanding the  contributory  negligence  of  plaintiff,  did 
defendant's  engineer  exercise  ordinary  care  to  prevent  the 
injury^  Answer,  Yes.  (4)  What  damage,  if  any,  ha> 
plaintiff  sustained  i  " 

The  facts  sufficiently  appear  in  the  charge  of  his  Honor, 
Judge  Brov)n^  and  in  the  opinion  of  Associate  Justice 
Montgomery. 

During  the  trial  the  following  evidence  was  permitted 
to  be  read  before  the  jury  from  the  notes  of  the  testimony 
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of  Randall :  **  My^  hands  would,  when  working  on  the 
trestle  when  a  train  passed,  get  out  and  sit  on  the  cap-sills, 
and  let  the  train  pass."  To  this  testimony  the  plaintiif 
objected.     Objection  overruled.     Plaintiff  excepted. 

The  court  reduced  the  charge  to  writing  at  request  of 
plaintiff,  and  signed  it,  and  after  reading  it  to  the  jury,  and 
recapitulating  all  the  evidence,  handed  it  to  the  jury,  and 
allowed  them  to  carry  it  to  the  jury  room  ;  and  the  plaint- 
iff objected  upon  the  ground  that  the  court  had  not  been 
requested  to  hand  the  charge  to  the  jury.  After  looking 
at  the  act  of  1885  the  court  remarked  that  the  law  required 
him  to  give  it  to  the  jury  at  the  request  of  either  party. 
Thereupon,  the  defendant's  counsel  requested  that  the 
court  should  permit  the  jury  to  keep  the  written  charge, 
in  accordance  with  the  act.  At  the  time  this  request  was 
made  by  defendant,  the  jury  had  betm  absent  from  the 
court  room  about  five  minutes,  and  the  court  had  offered 
to  withdraw  the  written  charge  from  the  jury.  But  being 
re([ue8ted  by  defendant  as  aforesaid,  the  court  permitted 
the  jury  to  keep  it.     Plaintiff  excepted. 

In  recapitulating  the  evidence  the  court  took  up  the 
answer  of  the  defendant,  which  had  been  put  in  evidence 
by  the  plaintiff,  and  said  to  the  jury  :  "  This  is  the  answer 
of  defendant.  It  appears  to  be  in  tlie  usual  legal  form. 
The  contents  of  it  are  put  in  evidence  by  plaintiff  in  sup- 
port of  his  case."  Plaintiff  objected,  and  excepted  to  the 
court's  using  the  words,  "  in  the  usual  legal  form,"  as  being 
an  expression  of  opinion  upon  the  evidence.  Objection 
overruled,  and  exception  by  plaintiff.  The  court  read  the 
answer  to  the  iurv.  The  court  read  over,  from  its  written 
notes,  to  the  jury,  all  the  evidence  in  the  case,  and  then 
gave  in  writing  and  read  to  the  jury  the  following  writ- 
ten charge  :  "  It  is  admitted  that  the  plaintiff  was  injured 
bv  defendant's    train    strikinoj   him.      Vou    are    therefore 
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directed  to  answer  the  first  issue  '  Ye&.l     When  the  plaint- 
iff saw  the  sign  of  warning  posted  at  trestle,  as  he  says  he 
did,  it  was  his  duty  not  to  go  on  the  trestle.     Upon  plaint- 
iffs own  testimony  he  is  guilty  of  contributory  negligence, 
and  you  are  directed    to   answer  the  second  issue  'Yes/" 
To   above  portion    of   the    charge    the  plaintiff  excepted. 
"  Althougli  plaintiff  may  have  been  careless,  and  guilty  of 
contributory  negligence,  yet    it   was   still    the  duty  of  the 
engineer  to  use  ordinary  care  to  prevent  the  injury.     The 
defendant  admits    that    the    engineer   saw  the  plaintiff  on 
the  trestle  in    time  to    have  stopped  the  train.     When  the 
engineer  saw  plaintiff's  position,  although  plaintiff  ij^  guilty 
of  negligence    himself,    it    was   the  engineer's  duty  to  use 
ordinary  care  to  prevent   injuring  the  plaintiff.     Whether 
or  not  the  engineer  did,  under  all  the  circumstances, exer- 
cise such  ordinary  care,  is    the  subject    of  the  third  issue. 
It  being  admitted  that  the  engineer   could  have  stopped, 
and  did  not,  it  is    the   duty    of   defendant    to  show  to  the 
satisfaction  of  the  iurv  but  not  bevond  a  reasonable  donbu 
that  although   the  engineer  did   not  come  to  a  stop,  yet  he 
exercised  ordinary  care  under  the  circumstances  to  prevent 
the  injury.     The  engineer  is  not  expected  to  exercise  infal- 
lible judgment,    but  only    ordinary  and   reasonable  care. 
The  credibilitv  of  testimony  is  a  matter  exdusivelv  for  the 
jury.     As  to    whether  the  jury   believed  the  evidence  is  a 
matter  for  the  jury.      Taking  all  the   evidence  together  as 
a   whole,    if   vou    believe    the    testimonv    to    be  true,  the 
plaintiff  cannot  recover,  and  it  is  your  duty  to  answer  the 
third  issue  '  Yes ':  for,    if   the  testimonv  is  to  be  believed, 
the  engineer  did   exercise    reasonable    and   ordinarv  care 
under  the  circumstances."     To  above  portion    of  charge 
plaintiff  excepted.     "  If  the   jury    answer   the  third  isf^ne 
'  Yes,'  then  the  plaintiff  will  not  be  entitled   to  any  dam- 
atres,  and  thev  need  not    answer    the  fourth  issue.    If  the 
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jury  do  not  believe  the  evidence  to  be  true,  and  shall  find 
that  ordinary  care  to  prevent  the  injury  was  not  exercised 
by  the  enj^ineer,  then  plaintiff  will  be  entitled  to  recover, 
under  the  fonrth  issne,  such  actual  damage  as  he  has  sus- 
tained, actual  expense  in  nnrsinor,  loss  of  time,  loss  from 
inability  to  perform  mental  or  physical  labor,  or  capacity 
to  earn  money,  and  actual  mental  oi  bodily  suffering." 

There  was  judgment  for  the  defendant  upon  the  verdict ; 
motion  for  a  new  trial  was  refused,  and  plaintiff  appealed. 

JUr.  F.  I.  (hhome^  for  plaintiff  (appellant). 
jHessrs.  L.  R,  Watts  and  MacRae  (&  Ddy,  for  defend- 
ant. 

iVloNTcJOMERY,  J.  I  The  following  issues  (without  objec- 
tion) were  submitted  to  the  jury  : 

*'  1.  Was  plaintiff  injured  by  defendant's  train  ? 

"  2.  Did  plaintiff  by  his  own  negligence  contribute  to 
his  injury  ? 

"  3.  Notwithstanding  the  contributory  negligence  of 
plaintifl',  did  defendant's  engineer  exercise  ordinary  care 
to  prevent  the  injur}-  ? 

"4.  What  damage,  if  any,  has  plaintiff  sustained  ?" 

His  Honor's  direction  that  the  jury  should  answer  the 
first  issue  "  Yes  "  was  proper,  for  it  was  admitted  that  the 
plaintiff  was  hurt  by  being  struck  by  the  defendant's  train. 
He  told  the  jury  that  upon  the  plaintifl''s  own  testimony 
he  was  guilty  of  contributory  negligence,  and  directed 
them  to  answer  the  second  issue  ''  Yes."  The  plaintiff 
excepted.  The  instruction  was  a  correct  one,  and  the 
exception  is  not  sustained.  The  plaintiff  had  testified  that 
the  trestle  upon  which  he  was  injured  was  one  hundred 
yards  Ions:  and  fiftv  feet  hiirh  :  and  that  hands  were  at  work 
repairing  it  at  the  further  end  ;  that  he  saw  when   he  got 
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on  the  trestle  a  sign -board  notifying  persons  not  to  go  on 
the  trestle,  and  that  when  he  went  on  it  he  knew  it  was 
about  time  for  a  train  to  come  along. 

Beyond  question  he  contributed  to  his  own  injury. 
Under  the  circumstances  it  was  his  duty  not  to  go 
on  tlie  trestle.  It  was  decided  in  Clark  v.  Railroad^  109 
N.  C,  430,  that  a  person  who  places  himself  on  a  railroad 
trestle  so  high  as  to  make  it  perilous  for  him  to  jump  to 
the  ground,  is  negligent,  and  that  he  is  guilty  of  contrilm- 
torv  negligence  if  he  is  injured  by  a  passing  train. 

In  reference  to  the  third  issue  his  Honor  instructed  the 
jury  that  even  if  the  plaintiflF  was  guilty  of  contributory 
negligence  it  was  yet  the  duty  of  the  engineer  to  use  ordi- 
nary care  to  avoid  injuring  him.  It  was  admitted  by  the 
engineer  that  he  could  have  stopped  the  engine  in  time 
to  prevent  the  injury  of  the  plaintiff  but  that  he  did 
not;  and  his  Honor  told  the  jury  that  the  defendant  had 
to  tihow  to  their  satisfaction  that  although  he  did  not  Ptop 
the  train  he  yet  exercised  ordinary  care  under  all  the  cir- 
cumstances to  prevent  the  plaintiiTs  injury.  He  further 
told  the  jury  that  the  engineer  was  not  expected  to  exer- 
fise  infallible  judgment  but  only  ordinary  and  reasonable 
care;  and  that  *' taking  all  the  evidence  together,  as  a 
whole,  if  you  believe  the  testimony  to  be  true,  the  plaintitf 
cannot  recover,  and  it  is  your  duty  to  answer  the  third 
issue  '  Yes,'  for  if  the  testimon}'  is  to  be  believed  the  engi- 
neer did  exercise  reasonable  and  ordinarv  care  under  the 
circumstances."     The  plaintiff  excepted. 

We  are  of  the  opinion  that  his  Honor's  instructions  on 
the  third  issue  were  correct.  The  uncontradicted  testi- 
mony was  that  this  trestle  was  being  repaired  at  the  time 
of  tlie  accident,  the  workmen  being  then  engaged,  and  had 
been  for  some  considerable  length  of  time  just  before;  that 
frequently,  probably  every  day,  the  workmen  had  stepped 
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oft'  the  track  on  to  the  cap-sills  on  the  side  of  the  track  at 
the  approach  of  trains,  and  none  of  them  were  ever  harmed. 
One  witness  testified  that  "  it  was  a  common  thing  for 
the  railroad  hands,  every  day,  to  get  on  the  cap-sills  of  this 
trestle,  and  let  trains  pass.''  It  was  uncontradicted  that 
the  cap-sills  extended  a  sufficient  distance  from  the  track 
to  allow  two  men  to  stand  on  each  one  without  harm  or 
injury  as  the  trains  would  pass  over  the  trestle,  and  that 
the  engineer  in  charge  of  the  engine,  on  the  occasion  of 
the  accident,  had  frequently  seen  the  workmen  get  on  the 
cap-sills  for  safety  on  the  passing  of  trains.  The  engineer 
testified  that,  from  the  conduct  of  the  plaintifl*  at  the  time 
of  his  injury,  he  believed  the  plaintiff  was  a  workman  of 
the  railroad,  and  that  as  he  had  frequently  done  before  he 
moved  his  engine  on  at  the  usual  speed  in  crossing  trestles; 
that  the  plaintiff,  just  as  the  hands  were  accustomed  to  do 
on  the  passing  of  trains,  stepped  off  the  track  on  to  the 
cap-sill,  and  he  thought  it  was  a  safe  position,  as  he  had 
often  passed  in  like  circumstances  the  worknien  of  the  rail- 
road without  injurv  to  them.  It  seems  to  us  from  the 
evidence  that  the  engineer  acted  as  a  prudent  ujan  should 
have  acted  under  all  the  circunjstaiices.  His  conclusion  that 
the  plaintiff,  from  his  conduct  on  the  trestle,  was  a  rail- 
road workman,  and  that  he  had  gotten  on  the  cap  sill  for 
safety,  was  a  reasonable  conclusion  ;  and,  that  being  so,  he 
was  not  negligent  in  driving  his  engine  on  at  the  usual 
speed  in  crossing  trestles,  for  no  workmen  had  ever  been 
injured  under  like  circumstances.  It  is  true  that  an  engi- 
neer, situated  as  this  one  was  at  the  time  of  this  accident, 
is  required,  if  there  be  a  reasonable  doubt  as  to  what  course 
to  pursue,  to  so  act  as  to  protect  life.  But  he  is  not 
required  to  provide  against  contingencies  which  he  reason- 
ably has  no  ground  to  believe  would  happen  ;  he  is  not 
compelled  to  provide  against  the  unexpected,  the  unusual. 
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the  extraordinary.  Blue  v.  liailroad,  116  N.  C,  1^55: 
Tilleit  V.  Railroad,  118  N.  C.,1031.  The  facts  in  thisca?e 
are  undisputed,  and  we  think  that  the  only  inference  that 
could  be  drawn  from  them  by  fair-minded  men  is  that  the 
defendant  acted  as  a  prudent  man  should  have  acted  under 
all  the  circumstances,  and  that  it  used  ordinary  care  to 
prevent  the  injury.  "  Where  the  facts  are  undisputed  and 
but  a  sint^le  inference  can  be  drawn  from  them,  it  is  the 
exclusive  duty  of  the  Court  to  determine  whether  an  injury 
has  been  caused  by  the  netj^ligeiice  of  one  or  the  concurrent 
negligence  of  both  of  the  parties."  Russell  v.  RailrmvL 
118  N.  C,  1098.  To  the  same  effect  are  Ellerbee  v.  Rail- 
road, 118  N.  C,  1024,  and  Hinshaw  v.  /?«t7r<>arf,  IMd.. 
1047. 

The  objections  made  by  the  plaintiff  to  the  testimony 
ought  to  have  been  overruled,  as  they  were,  by  his  Honor. 
We  have  examined  all  the  other  exceptions  made  by  the 
plaintiff  to  the  rulings  of  the  court,  and  they  ought  not  to 
be  sustained. 

No  Error. 
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STATE  V.  JOHN  W.  WOOLARD. 

Practice    in     Criminal     Cases — Instructions — Statutes — 
Title — Repeal  and  Amendment  of  Statute. 

1.  When  justified  by  the  evidence,  a  trial  judge  may  charge   the 

jury  that,  if  they  believe  the  testimony  of  a  defendant  who 
testifies  iu  his  own  behalf,  they  should  find  him  guilty. 

2.  Chapter  83,  Laws  of  1898,  entitled  *'AnAct  to  amend  Chapter 

504,  Laws  of  1889,"  (which  Act  of  1889  placed  the  trial  of  the 
offence  of  abandonment  under  the  jurisdiction  of  a  justice  of 
the  peace)  is  not  defeated  in  its  purpose  of  repealing  the 
Act  of  1889  by  an  ambiguity  arising  in  the  body  of  the  Act 
in  the  failure  to  specify  *'  laws  of  1889." 

3.  The  title  of  an  Act,  is  a  legislative  declaration  of  the  tenor  aiid 

object  of  the  Act  and  when  the  meaning  or  subject  matter 
of  a  statute  is  at  all  doubtful  the  title  should  be  consid- 
ered. 

4.  An  Act  of  the  Legislature  subsequent  to  and  in  amendment   of 

a  former  Act  of  the  same  session  and  correcting  an  ambigu- 
ity therein,  is  not  invalidated  by  the  fact  that  the  date  of 
ratification  of  the  amended  Act  is  erroneously  stated,  pro- 
vided it  sufficiently  appears,  beyond  cavil,  what  prior  Act  is 
referred  to. 

Indictment  for  abandonment  tried,  before  Graham^  J.^ 
and  a  ffury  at  May  Term,  189f>,  of  Beaufort  Superior 
Court.  On  tlie  trial  tlic  defendant  testified  in  liis  own 
behalf,  and  his  Honor  charged  the  jury  that,  if  they 
believed  the  testimony  of  the  defendant,  they  should 
return  a  verdict  of  guilty,  but  that  they  were  the  judges 
of  the  facts  and  they  alone  could  pass  upon  the  evidence. 
The  defendant  was  convicted  and  appealed,  assigning  as 
error  the  charge  of  his  Honor.  In  this  Court  the  a])pel- 
lant  made  other  contentions,  which  aie  referred  to  in  the 
opinion  of  Associate  Justice  Clark. 
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Attorney  General^  Mr.  B.  B.  Nichotaon  and  Mr.  Charki 
F.   Warren^  for  the  State. 

Mr,   W,  B.  Rodman^  for  defendant  (appellant). 

Clakk,  J. :  The  charge  to  the  jury  that  if  they  believed 
the  defendant's  testimony  to  find  him  guilty  was  fnlly 
justified  by  the  evidence,  and  it  was  competent  for  the 
judge  in  such  case  to  so  instruct  the  jury.  State  v.  Riley^ 
113  N.  C,  648. 

The  chief  reliance  of  the  appellant,  however,  is  that  the 
Act  of  1889,  Chapter  504,  which  placed  the  jurisdiction  of 
tile  offence  of  abandonment  in  a  justice  of  the  peace,  is 
not  repealed  by  Chapter  83,  Laws  1893,  because  the  body 
of  the  latter  act  only  amends  "  Chapter  504,''  omitting  the 
words,  ''Laws  of  1889,"  but  in  the  title  of  said  Chapter 
^3,  Laws  189ef,  it  is  described  as  "  An  Act  to  amend 
Cha])ter  504,  Laws  1889."  This  makes  the  meaning  and 
purport  of  said  Chapter  83,  Laws  1893,  entirely  clear.  It 
is  true  that  at  common  law  the  title  of  an  act  was  little 
■considered.  The  reason  of  this  was  because  in  England 
the  title  was  no  part  of  an  act  but  was  prefixed  by  the 
clerk  of  that  House  in  which  the  bill  originated.  The 
titles  were  styled  Rubrics  because  written  in  red  ink. 
Indeed,  prior  to  the  eleventh  year  of  Henry  VIL  (1405) 
titles  were  very  rarely  prefixed  at  all.  But  now  the  title 
is  part  of  the  bill  when  introduced,  being  placed  there  hy 
its  author,  and  probably  attracts  more  attention  than  any 
other  part  of  the  proposed  law,  and  if  it  passes  into  law 
the  title  thereof  is  consequently  a  legislative  declaration 
of  the  tenor  and  object  of  the  Act.  Indeed,  so  far  is  tlli^ 
true,  and  so  important  has  the  title  become,  that  in  many 
State  Constitutions  there  are  now  provisions  to  guard 
against  the  title  of  bills  being  misleading.  Batwne 
<:es,s:(mt€,  cessat  ipsa  lex.  Consequently,  when  the  meaning  of 
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an  act  is  at  all  doubtful  all  the  authorities  now  concur  that 
the  title  should  be  considered.  Sedg.  Stat.  Law,  50  ;  Pot- 
ter's Dwarris  on  Stat,  101,  105  ;  Cooley  Cons.  (6th  Ed.), 
169;  Sutherland  Stat.  Cons.  Sec,  210;  Endlich  Stat.,  Sec. 
58  :   Wilson  v.  Spalding,  19  Fed.  Rep.,  304. 

If  there  was  nothing  more  before  us  than  Chapter  83, 
Laws  1893,  still  it  would  be  clear,  taking  into  consideration 
the  title  in  connection  with  the  body  of  the  Act,  that  the 
Chapter  504  amended  was  'Chapter  504,  Laws  1889,  and 
therefore  that  jurisdiction  of  the  offense  of  abandonment 
was  restored  to  the  superior  court  as  it  stood  under  The 
Cferf^,  Section  970.  Had  there  been  the  least  doubt  on  this 
point,  however,  it  was  removed  by  the  supplementary  act 
at  the  same  session.  Chapter  481,  Laws  1893,  which 
expresses  in  the  body  of  it  that  the  prior  act  of  the 
same  session,  "  To  amend  Chapter  504,  Laws  1889,"  should 
be  amended  by  inserting  the  words  ''  Laws  1889  "  in  the 
body  of  the  Act  after  the  words,  "  Chapter  504."  It  is 
true  the  said  Chapter  481,  in  referring  to  Chapter  83  (as 
it  was  aftei wards  numbered)  mentions  it  as  "ratified  14th 
February  1893,"  when  in  fact  it  was  ratified  11th  February, 
1893.  We  do  not  know  w'hetherthe  discrepancy  between 
11th  February  and  14th  February  was  a  clerical  error  in 
copying  or  a  typographical  error  in  printing,  or  an 
inadvertence  in  drawing  the  supplementary  act  or 
bill,  but  suflScient  appears  to  make  it  clear  beyond 
cavil  what  prior  act  is  referred  to.  The  Court 
will  not  "  distinguish  and  divide  a  hair  betwixt  South 
and  South  West  side."  A  stronger  case  than  ours 
in  favor  of  following  the  clear  legislative  intent  is  Wilson 
V.  Spalding,  ante;  Cram  v.  Cram,  116  N.  C,  288,  relied 
on   by  appellant,  in  nowise  conflicts  with   what  is  above 
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stated  since  that  case  merely  hotds  that  the  heading  of  a 
section  prepared  by  the  compilers  of  The  Code  will  not 
"  affect  the  construction  of  the  language  of  the  section, 
when  its  meaning  is  perfectly  obvious." 

No  Error. 


STATE  V.  CAD  DUKES. 

Indictment  for  Fornication  and  Adultery — Ecidence, 

1.  In  the  trial  of  an  indictment  for  fornication  and  adultery,  it  is 

not  necessary  to  show  by  direct  proof  the  actual  bedding 
and  cohabiting,  but  only  beyond  a  reasonable  doubt  circum- 
stances from  which  the  guilt  of  the  parties  may  be  inferred. 

2.  While  evidence  of  an  act  of  illegal  intercourse  occurring  more 

than  two  years  before  the  indictment  is  not  competent  as 
substantive  testimony,  it  may  be  considered,  if  believed,*:' 
corroborative  evidence  of  subsequent  association. 

Indictment  for  fornication  and  adulterv,  tried  before 
Grahum^  e/.,and  a  jury  at  Spring  Term,  1S9<J,  of  North- 
ampton Superior  Court.     The   defendants    were  convicted 

m 

and  the  male  defendant  appealed.  The  facts  are  stated  in 
tlu^  ojMnion  of  the  Associate  Justice  Avery. 

Attorney  General^  and  Mr.  Perrin  Buabee^  for  the  State. 
Mt.s.sn(.    MacRae    t('    A///,    and    Calvert^  for  defendant 

(  appelhint). 

A  VKKV,  J.:   ^ron*  tlian  two  vears  before  the  male  defend- 

ft/ 

MiiT  was  indicted  he  was  seen,  if  the  testinionv  was  l>eh'eve<i. 
takinira  vcrv  indecent  lii)ertv  with  the  female  defendant, 
wIm),  on  remonstrance  by  the  person  wlu)  saw  the  act,  j^an^ 


i 
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in  the  presence  of  Cad  Dukes  "it  was  pretty  much  what 
they  had  done."  In  connection  with  this,  tliere  was  evi- 
dence tending  to  show  that  they  lived  a  half  mile  apart, 
and  that  a  witness  had  seen  them  frequently  together  at 
his  own  house  and  elsewhere  up  to  ten  months  ago.  The 
witness,  who  testified  to  the  indecent  liberty,  had  not  seen 
them  together  since  last  Spring.  It  was  in  evidence  that 
she  gave-birth  to  a  cliild  last  Spring. 

The  defendant's  counsel  asked  the  court  to  instruct  the 
jury  that  upon  the  whole  evidence  the  defendants  are  not 
guilty.  To  the  refusal  of  the  court  to  comply  with  this 
requei^t  the  defendant  Cad  Dukes  excepted  and  appealed. 

The  court  told  the  lurv  in  substance  that  this  offence  was 
of  such  a  nature  that  it  was  not  necessary  to  show  by 
direct  proof  the  actual  bedding  and  cohabiting  together, 
but  that  it  was  sufficient  to  show,  be  von  d  a  reasonable 
doubt,  circumstances  from  which  the  jury  might  reasonably 
infer  the  guilt  of  the  parties.  They  were  instructed  fur- 
ther that  evidence  of  an  act  of  illegal  intercourse,  wliich 
occurred  more  than  two  vears  before  the  findinor  of  the 
indictment,  was  not  competent  as  substantive  testimony, 
but  might  be  considered,  if  believed,  as  corroborating  evi- 
dence of  subsequent  association.  There  was  no  error  in  the 
instruction  given.  State  v.  Giceat^lOO^.  C,  410  ;  State  v. 
Kemj)^  87  N,  C.  538  ;  State  v.  Poteet^  8  Ired.,  23 ;  State  v. 
Pippen,  m  N.  C,   647. 

The  rules  of  evidence  are  founded  upon  reason  and  com- 
mon sense.  When  parties,  who  have  been  once  seen  in 
the  attitude  described  bv  a  witness,  continue  to  associate 
with  each  other  for  a  vear  in  which  time  the  visits  of  the 
male  defendant  often  average  twice  a  week,  the  law  allows 
a  juror  to  draw  the  same  inference  that  every  other 
reasonable  man  deduces  from  such  circumstances. 

No  Error. 
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has  been  made  a  criminal  offence,  the  accused  hi\s^  the  right 
to  insist  upon  the  production  of  his  accusers,  it  is  never- 
theless a  right  that  is  waived  by  failure  to  assert  it  in  apt 
time,  like  the  guarantee  contained  in  the  same  section 
tliat  he  shall  not  be  compelled  to  give  evidence  against 
himself.  The  application  of  the  principle  to  the  eriraina- 
tion  of  a  party  by  his  own  tcstinumy  is  so  common  in  prac- 
tice as  to  have  become  familiar  learning.  When  asked  the 
criminating  question  it  is  the  privilege  of  the  witness  to 
determine  whether  it  is  preferable  to  answer  or  to  ask  the 
protection  of  his  constitutional  right.  Indeed,  it  is  a  gen- 
eral rule  that  a  partv  mav  waive  the  benetit  of  a  constitn- 
tional  as  well  as  a  statutory  provision.  Sedgwick  Stat.  & 
Const.  Law,  p.  111.  The  right  may  be  waived  either  by 
express  consent,  by  failure  to  assert  it  in  apt  time  or  by 
conduct  inconsistent  with  a  purpose  to  insist  upon  it. 
Sedgwick,  5wj[>/*a  ;  Lee  v.  Tillotson^  24  Wend.,  337:  Const. 
Art.  1,  Sec.  19  ;  Code,  Sec.  398  ;  Reynolds  v.  T.  &,  9S 
U.  S.,  145  :  State  v.  Behrman,  114  N.  C,  797;  State  v. 
Thomas,  64  N.  C,  74;  Driller  Co,  v.  Worth,  118  N.  C, 
746,  and  same  case,  117  N.  C,  515.  It  is  settled  law  in 
North  Carolina  that  the  important  privilege  of  being  pres- 
ent in  person,  so  as  to  confront  one's  accusers,  on  trial  for 
a  criminal  offence,  may,  except  in  capital  felonies,  be 
waived  by  counsel.  State  v.  Jacobs,  107  N.  C,  772;  State 
V.  Weaver,  13  Ired.,  203 ;  State  v.  Paylor,  89  N.  C,  539; 
State  V.  Kelly,  97  N.  C,  404.  For  like  reasons,  one  who 
is  actually  or  constructively  present  at  the  trial  of  an 
indictment  agrainst  him  for  ofl*ences  of  the  lower  grade 
must  be  deemed  to  have  waived,  when  he  does  not  in 
express  terms  insist  upon  the  bodily  presence  of  the  prcee- 
cutrix  on  the  witness  stand.  The  legislature  has  made  a 
defendant  a  competent  witness  on  the  trial  of  an  indict- 
ment against  himself.     He  may  exercise  this  privilege  or 
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not,  but  if  he  once  elects  to  go  upon  the  stand  he  is  deemed 
to  have  waived  his  right  to  refuse  to  answer  questions 
intended  to  elicit  self-criminating  testimony  from  him, 
where  such  questions  would  have  been  competent  on  the 
examination  of  other  witnesses.  State  v.  Thomas^  98  N.  C, 
599  ;  State  v.  Alle7i,  107  N.  C,  805.  Where  a  statute 
gives  a  prisoner  the  privilege  of  taking  depositions  outside 
of  the  State,  upon  condition  that  the  State  shall  have  the 
like  right,  it  has  been  held  that  he  waives  the  benefit  of  the 
constitutional  privilege  by  the  exercise  of  the  right  to  avail 
himself  of  such  testimony.  Butler  v.  State,  97  Ind.,  378. 
He  takes  the  new  statutory  privilege  upon  the  condition 
annexed  by  its  provisions  to  its  acceptance — that  he  shall 
thereby  waive  his  constitutional  right  to  face  the  witness. 
The  Legislature  clearly  has  the  general  power  to  pass  stat- 
utes giving  artificial  weight  to  any  particular  kind  of  tes- 
timony in  specified  classes  of  criminal  actions.  State  w 
burton,  113  N.  C,  655,  and  cases  there  cited.  The  stat- 
ute (Code^  Sec.  32)  must  be  enforced  till  it  comes  in  con- 
flict with  the  Constitution.  The  broad  exception  to  the 
admissibility  of  the  oath  and  examination  of  the  woman  is 
Bufficient  to  raise  the  question  which  we  first  discussed  ;  but, 
if  the  defendant  intended  to  throw  himself  upon  his  con- 
stitutional privileges,  which  he  might  at  his  option  waive 
or  demand,  it  was  incumbent  on  him  to  object  on  the 
specific  ground  that  he  insisted  upon  the  right  to  have  the 
woman  introduced  and  to  be  confronted  bv  her  as  his 
accuser.  Had  the  defendant  pursued  this  course  it  may 
be  that  the  solicitor  would  have  had  the  prosecutix  sworn 
and  tendered  her  for  cross  examination.  Such  an  off'er 
unquestionably  would  have  afforded  him  the  opportunity 
contemplated  by  the  Constitution  of  meeting  his  antagonist 
face  to  face.  State  v.  Thomas,  64  N.  C,  74.  This  general 
assignment    of  error    in    admitting    a  document  declared 
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competent  by  statute  no  more  raises  the  constitutional 
question,  than  would  an  exception  to  criminating  testimony 
given  by  a  witness  without  objection  on  the  specific  ground 
that  it  might  subject  him  to  punishment.  The  constitu- 
tional right,  if  it  existed,  was  waived  by  the  failure  to 
object  to  the  testimony,  because  the  right  guaranteed  to 
him  was  not  that  he  should  be  compelled  to  confront  his 
accuser  in  a  case  like  that  before  us,  but  that  he  might  on 
demand  have  her  compelled  to  meet  him  "  face  to  face." 

No  Error. 

Clark,  J.  (dissenting)  :  In  the  dissenting  opinion  of 
Brother  Montgomery  and  myself,  in  State  v.  (Mwalt^  US 
N.  C,  1217,  we  pointed  out  many  of  the  inconvenienccf 
and  inconsistencies  which  would  follow  the  departure  from 
the  long-settled  legislative  and  judicial  recognition  of 
bastardy  as  a  police  regulation  and  therefore  a  (juasi cnil 
proceeding.  The  present  adds  an  additional  instance  to 
those  cited  by  us.  It  may  be  that  on  thus  being  called  to 
the  attention  of  the  law  making  power,  the  evil  may  Ih' 
remedied  by  unequivocal  legislation.  It  is  no  benefit  to 
add  bastardy  to  the  criminal  law,  when  there  exists  already 
a  far  more  etKcient  criminal  proceeding  by  an  indictment 
for  fornication  and  adultery,  and,  besides,  by  giving  to  bast- 
ardy proceedings  the  technical  advantages  conferred  on 
those  put  on  trial  for  crime,  it  has  been  rendered  utterly 
inefficient  for  the  purposes  for  which  it  was  really  intended, 
and  used  for  so  long  a  period,  of  making  the  father  su}>- 
port  the  child  and  protect  the  county  from  liability  there- 
for. 
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STATE  V.  J.  W.  BROWN. 

Officers — Enrolling  Clerk  of  General  Asaemhly — Cor- 
ruption— Fraudulent  Enrollment  of  Bill — ^^  Assignment 
Actr 

On  a  trial  of  an  indictment  a^ifainst  the  enrolling  clerk  of  the 
General  Assembly  for  fraudulently  enrolling  a  bill  which  had 
never  passed  either  branch,  the  testimony  of  all  the  witnesses 
for  the  defendant,  and  all  but  one  of  those  for  the  State, 
tended  to  show  that  the  defendant  never  saw  the  bill,  and 
had  no  knowledge  of  its  existence  until  after  the  close  of  the 
session.  One  witness  for  the  State,  who  had  copied  the  bill, 
testified  that  defendant  had  assisted  her  in  verifying  the 
copy  on  the  last  day  of  the  session,  when  there  was  a  great 
deal  of  confusion  in  the  defendant's  office,  but  this  was 
denied  by  defendant  and  other  witnesses.  There  was  no 
evidence  of  bribery  or  of  any  understanding  or  collusion 
between  the  defendant  and  others  in  regard  to  the  enrollment 
of  the  bill.  Held,  that  it  was  error  to  refuse  an  instruction 
to  the  jury  that  there  was  no  evidence  of  corruption  on  the 
part  of  the  defendant. 

Indictment  of  J.  W.  Browi),  enrolling  clerk  of  the  Gen- 
eral Assembly  of  1^95,  tried  before  McTver^  «/.,  and  a  jnry 
at  January  Term,  1896,  of  Wake  Superior  Court.  The 
defendant  was  indicted  for  having  unlawfully,  willfully 
and  corruptly  omitted,  neglected  and  refused  to  discharge 
a  duty  of  his  office  by  fraudulently  causing  and  permitting 
to  be  enrolled  as  a  pnblic  law  a  bill  ("  the  Assignment 
Act")  which  had  never  passed  either  branch  of  the  Gen- 
eral Assembly,  but  had  been  laid  on  the  table  in  the  House 
of  Representatives.  The  material  parts  of  the  testimony 
appear  in  the  opinion  of  Associate   Justice  Montgomery. 

There  was  a  verdict  of  guilty,  and  from  the  judgment 
thereon  defendant  appealed. 
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Attor7iey  General^  for  the  State. 

Messrs.  J,  B,  Batchelor  and  Edwards  cfe  RoysUr.  for 
defendant  (appellant). 

Montgomery,  J.  :  After  the  examination  of  the  wit- 
nesses had  been  concluded,  the  defendant's  counsel  asked 
the  court  to  instruct  the  jury  that  there  was  no  evidence 
of  corruption  on  the  part  of  the  defendant.  Upon  a  most 
careful  consideration  of  the  whole  evidence,  we  are  of  the 
opinion  that  the  defendant  was  entitled  to  the  instruction 
and  that  his  Honor  should  have  given  it.  Eight  witnesses, 
three  for  the  state  and  five  for  the  defendant,  were  exam- 
ined. The  testimony  of  two  of  the  state's  witnesses  and 
that  of  all  the  defendant's  is  without  the  least  trace  of 
inculpating  matter,  either  taken  singly  or  in  connection 
with  all  the  evidence  in  the  case.  In  fact,  upon  the  whole 
evidence,  with  the  exception  of  that  of  the  witness  for  the 
state  (Miss  Branson),  there  was  not  one  particle,  either 
direct  or  circumstantial,  goincr  to  show  that  the  defendant 
ever  had  any  knowledge  or  information  of  an}  kind  concern- 
ing the  existence  of  the  bill  until  long  after  the  Legislature 
had  adjourned.  Leaving  out  her  testimotiy,  there  is  not  a 
scintilla  of  proof  that  the  defend?  nt  oversaw  the  bill,  either 
in  the  original  or  in  the  unrolled  coj)}*,  until  it  was  found 
in  the  old  library  among  tabled  bills  V»y  the  witness  Elling- 
ton, who  was  the  State  librarian,  after  the  Leffislatnre 
had  adjourned.  Whatever  testimony  there  was  unfavor- 
able to  the  defendant  is  embraced  in  that  of  Miss  Branson. 
She  testified  that  she  got  the  bill  to  make  a  copy  of  it 
from  the  defendant  or  one  of  the  clerks  on  the  last  dav  of 
the  session  :  that  she  kept  it  for  that  purpose  for  two  or 
three  hours,  and  then  returned  it  to  the  defendant 
and  read  it  over  to  him,  several  other  persons  being 
in   the    room    to    see    if    it    was    correctly    copied:   that 
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there  was  a  great  rush  and  confusion  during  the 
last  days  of  the  session.  (Mr.  Walser,  the  Speaker  of 
the  House,  had  testified  that  on  the  last  day  of  the  session 
more  than  360  bills  were  ratified.)  The  defendant  denied 
most  positively  that  he  gave  this  bill  or  any  other  one  to 
Miss  Branson  to  copy,  or  that  she  read  it  over  with  him. 
Suppose  it  be  true  that  she  did  read  the  bill  over  to  him, 
is  it  the  least  evidence  of  corruption  on  the  part  of  the 
defendant  when  the  circumstances  of  time  and  place  are 
considered  (  It  might,  assuming  for  the  purposes  of  this 
case  that  it  was  true,  be  some  evidence  tending  to  show 
negligence  in  his  failure  to  look  at  and  carefully  examine 
the  back  of  the  bill  to  see  what  disposition  had  been  made 
of  it  ;  but  we  do  not  see  any  evidence  of  a  corrupt  intent 
to  enrdll  or  to  have  enrolled  a  fraudulent  bill.  This  fail- 
ure to  examine  carefully  the  bill  might  have  been  made 
by  the  most  conscientious  person  in  the  hurry  of  that 
day's  business.  It  appears  from  the  testimony  that  the 
defendant,  as  enrolling  clerk,  kept  a  book  in  which  was 
entered  a  list  of  the  bills  which  were  given  out  to  copyists 
to  be  transcribed  for  enrollment.  The  defendant  failed 
to  have  this  book  on  the  trial.  This  failure  was  undoubt- 
edly a  circumstance  against  him.  ''  The  conduct  of  a 
party  in  omitting  to  produce  that  evidence,  in  elucidation 
of  the  subject  matter  in  dispute,  which  is  within  his  power 
and  which  rests  peculiarly  within  his  own  knowledge,  fre- 
quently affords  occasion  for  presumptions  against  him, 
since  it  raises  a  strong  suspicion  that  such  evidence,  if 
adduced,  would  operate  to  his  prejudice."  Starkie  on 
Evidence,  p.  73.  But  suppose  the  strongest  presumption 
against  him  should  arise,  that  is,  that  the  book  did  con- 
tain the  record  that  this  bill  was  given  out  to  Miss  Hran- 
son,  how  could  that  alone,  or  taken  in  connection  with 
the  reading  of  the  bill  over  with  Miss  Branson,  according 
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to  her  testimony,  and  hie  denying  the  testimony  to  be 
true,  prove  or  tend  to  prove  corruption,  in  the  absence  of 
other  circumstanceB  tending  in  someway  to  show  a  wicked 
purpose,  that  he  acted  "  for  the  sake  of  oppression,  oi 
fraudulent  gain  or  any  other  wicked  motive."  It  might 
tend,  with  other  circumstances,  to  prove  carelessness,  negli- 
gence, but  under  all  the  circumstances  of  this  case,  not  to 
show  a  corrupt  and  wicked  purpose  to  derive  a  personal 
benefit  therefrom  or  to  injure  the  public. 

There  was  no  attempt  to  show  bribery,  gain,  or  an; 
understanding  between  the  defendant  and  any  other  per- 
son about  the  bill,  or  to  connect  him  with  any  suspicious 
circumstances  relating  to  it. 

We  are,  therefore,  of  the  opinion  that  his  Honor  was  in 
error  in  refusing  to  give  to  the  jury  the  instruction  asked 
})v  the  defendant  that  there  was  no  evidence  of  corniption 
on  his  part.  His  charge  was  carefully  delivered  and  fair 
to  the  defendant,  and  temperate  and  humane,  ending  with 
a  caution  which  he  deemed  necessarv,  to-wit,  "Much  has 
been  said  about  the  importance  of  this  ease  and  the  great 
wrong  which  has  been  done  the  State;  still,  itisyonrdntv 
to  try  this  case  as  you  would  any  other,  and  if  yon  convict 
the  defendant  it  must  be  from  the  testimony  alone.'' 

Error, 
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STATE  V.  MACK  ROGERS. 

Bastardy — Constitutional  Law — Power  of  Legislation — 
Criminal  Law —  Evidence —  Presumptive  Eviden ce — 
Right  of  Accused  to  Confront  Accuser — Trial — Instruc- 
tions. 

1.  The  Legislature  has  the  power  to  provide  that,   upon  the  trial 

of  certain  classes  of  criminal  or  civil  actions,  artificial  weight 
shall  be  given  to  specific  kinds  of  testimony  ;  hence 

2.  Section  32  of  The  Code^  declaring  that  the  oath  and  examination 

of  the  mother  of  a  bastard  child  to  be  **  presumptive  "  evi- 
dence against  the  person  accused  **  is  '^  valid  exercise  of  leg- 
islative power. 

3.  Where  one  charged  with  the  paternity  of  a  bastard  child  failed 

to  demand  an  opportunity  to  confront  and  cross-examine 
the  prosecutrix  at  the  time  her  written  examination  was 
offered,  he  waived  thereby  his  right  to  subsequently  object 
to  the  evidence  on  the  ground  that  he  was  not  offered  such 
opportunity. 

4.  Notwithstanding  the  fact  that  the  oath  and  examination  of  the 

mother  of  a  bastard  child  are  presumptive  evidence  against 
defendant,  yet,  if  the  defendant  denies  the  paternity  and 
contradicts  the  testimony  of  the  prosecutrix,  the  matter  is 
put  at  large,  and  the  jury  must  be  satisfied,  beyond  a  reason- 
able doubt,  of  the  defendant's  guilt,  and  an  instruction  which 
allows  the  jury  to  convict  on  testimony  that  merely  *'  satis- 
fies "  them  of  his  guilt,  is  erroneous. 

Prosecution  for  bastardy,  tried  before  Mclver^  «/., 
at  March  term,  1896,  of  Wake  Superior  Conrt.^  The  de- 
fendant was  eoinraitted  and  appealed.  The  facts  suffi- 
ciently appear  in  the  opinion  of  Associate  Justice  Avery. 

Attorney  General  and  Mr.  T,  P.  Devereux^  for  the 
State. 

Mr.   W.  Z.    Watson^  for  defendant  (appellant). 

Avery,  J.  :    The  statute  (Code^  Sec.   32)  declares  that 
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the  oath  and  examination  of  the  mother  of  a  bastard  child 
shall  be  "presumptive  evidence  against  the  person 
accused."  State  v.  Bogers,  79  N.  C,  609.  The  Legisla- 
ture clearly  has  the  power,  upon  the  trial  of  certain  el asj^es 
of  criminal  or  civil  actions,  to  provide  that  artificial 
weight  shall  be  given  to  specific  kinds  of  testimony. 
State  v.  Burt07i,  118  N.  C,  at  p.  655  ;  State  v.  Ca^/le,  114 
N.  C,  835  ;  State  v.  Mitchell^  at  this  term. 

If  the  purpose  of  the  defendant  was  to  rest  his  objection 
to  the  oath  and  examination  of  the  prosecutrix,  Molly 
Bobbitt,  as  evidence,  on  the  ground  thai  he  had  the  right 
under  the  Constitution  to  confront  his  accuser,  he  waived 
his  right  to  insist  upon  that  objection  in  the  subseipient 
stages  of  the  trial  below  or  on  appeal,  by  failing  to 
demand  that  opportunity  be  given  him  to  ct>nfront  and 
cross-examine  her  when  the  written  evidence  was  offered. 
State  \\  Mitchell^  supra.  This  question  was  fully  discussed  in 
Mitchnll's  (tase,  and  it  is  needless  to  repeat  w))at  was  there 
said.  There  was  no  error  in  admitting  the  written  testi- 
mony or  in  telling  the  jury  that  it  was  presumptive  evi- 
dence of  the  defendant's  guilt. 

This  is  not  a  case  where  the  violation  of  the  letter  of  the 
law  is  admitted  or  not  disputed,  and  a  license  or  nece^^ily 
or  some  defense  that  confessed  the  act  charged,  and  seeks 
to  avoid  the  consequences  by  showing  some  excuse  recog- 
nized by  the  law  as  sufficient  to  relieve  it  of  its  criminal 
character.  But,  notwithstanding  the  artificial  weight 
given  to  the  oath  and  examination,  the  defendant  went 
upon  the  stand  as  a  witness  and  offered  testimony  directly 
contradictory  of  the  charge  of  paternity  itself,  and  in^ist^ 
that  it  is  sufficient  to  rebut  it.  Where  the  killini;  with  a 
deadly  weapon  is  admitted  on  the  trial  of  an  indictment 
for  murder,  it  raises  a  presumption,  since  the  passage  of 
our    statute    grading    homicides,    that    the    defendant  i? 
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guilty  of  murder  in  the  second  degree.  But,  where  the 
State  offers  testimony  tending  to  show  a  killing  with  a 
deadly  weapon,  and  the  prisoner  offers  contradictory  evi- 
dence to  show  that  no  such  weapon  was  used,  the  matter 
is  put  at  large  and  the  ultimate  inquiry  for  the  jury  i& 
whether,  from  the  whole  of  the  testimony,  they  are  satis- 
fied beyond  a  reasonable  doubt  of  the  defendant's  guilt  by 
beino:  convinced  of  the  trutli  of  the  testimony  offered  to 
establish  it,  including  that  in  reference  to  the  use  of  a 
deadly  weapon.  So  here,  though  the  law  makes  the  oath 
of  the  woman  presumptive  proof,  it  no  more  changes  the 
rule  for  ultimately  cominj;  to  a  conclusion  when  the  fact 
of  begetting  the  bastard  is  contradicted  by  the  defend- 
ant's testimony  than  when  the  testimony  tending  to 
prove  the  killing  with  a  deadly  weapon  is  contradicted. 

Proof  of  having  certain  weapons  off  the  premises  of 
him  who  is  accused  is  prima  facie  evidence  of  conceal- 
ment, and  it  has  been  held  in  State  v.  Mitchell^  nupra^  that 
the  terms  are  in  such  cases  synonymous.  Yet  where  the 
defendant  undertakes  to  prove  that  he  carried  no  weapon 
at  all,  it  will  not  be  contended  that  it  is  not  incumbent 
on  the  State  to  fully  satisfy  the  jury  from  the  whole  of 
the  evidence  of  his  guilt. 

On  the  other  hand,  where  one  admits  that  he  went  upon 
the  land  of  another  after  being  forbidden  to  do  so,  but 
proposes  to  show  that  he  entered  under  a  hona  fide  claim 
of  right,  he  concedes  the  fact  of  doing  an  act  that  i& 
criminal  unless  he  can  make  good  the  defense  which 
relieves  it  of  its  criminal  character.  Another  familiar 
illustration  of  this  distinction  is  the  class  of  cases  where 
the  act  denounced  by  the  law  is  admitted,  and  the  defend- 
ant attempts  to  show  that  it  was  done  under  the  stress  of 
necessity,    and    is    required    to    prove    the    extraordinary 
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oastard,  a  sentence  to  imprisonment  at  hard 
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»^NT  for  bastardy,  issued  by  W.  M.  Rnss,  a  Justice 
-  Peace  of  Raleigh  Township,  inWake  County,  on  the 
<ith  of  Hattie  AVilliams. 

The  defendant,  on  being  brought  before  the  Court,  plead 
ginity  to  the  charge,  and  thereupon  the  following  judgment 
was  entered  up  against  him  : 

''  It  is  ordered  and  adjudged  that  the  said  Edgar  Nelson 

pay,  as  allowance  to  the  use  of  the  said   Hattie  Williams, 

the  sum  of  fifty  dollars,  a  fine  of  ten  dollars  and  |25.40 

costs  of  this  action,  the  said  allowance,  fine  and  costs  to 

oe  paid  into  this  court    immediately,  and  that  the  said 

Edgar  Nelson  enter  into  bond  in  the  sum  of  ^100,  with 

surety  to    indemnify    Wate  county  against  any   and  all 

charges  for  the  maintenance  of  the  said  bastard  child.      It 

18  tiirther    adjudged  that  in   default  of  compliance  with 
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•defense  to  the  satiBfaction  of  the  jnry.     State  v.  Railway 
Company^  at  this  term. 

But  in  all  cases  wliere  rebutting  testimony  is  offered  to 
disprove  the  main  facts  constituting  guilt,  not  inerelT 
testimony  to  set  up  a  defense  by  way  of  confession  and 
avoidance,  it  is  for  the  jury  to  determine  whether  the 
4iirtiticial  weight  of  the  evidence  has  been  overbalanced 
by  that  offered  in  rebuttal,  and  in  doing  so  it  is  proper  for 
the  Court  to  submit  the  established  rule  for  their  guidance. 
It  has  been  held  that  it  is  not  error  to  instruct  the  jury 
on  the  trial  of  criminal  actions  that,  in  order  to  convict,  it 
is  sufficient  if  the  testimonv  "  fullv  satisfies"  them  of  the 
defendant's  guilt,  instead  of  adopting  the  ordinary  formnla 
that  they  must  be  "  satisfied  bevond  a  reasonable  doubt/' 
State  V.  Sears^  Phil.,  146  ;  State  v.  Knoic,  Ihid,^  312  :  State 
V.  Parker^  Ihid.^  473. 

The  ruling  in  the  cases  cited  is  founded   upon  the  idea 
that  there   is  no  prescribed  formula,  and  that  a  juror  who 

is  '*  fully  satisfied  "is  certainly  as  free  from  doubt  as  one 

•-  ft- 

who  is  ''  satisfied  beyond  a  reasonable  doubt."  State  v. 
Seara^  supra.  Had  the  Court  substituted  the  words 
*'  fully  satisfied "  for  "  satisfied  beyond  a  reasonable 
doubt,"  the  charge  would  not  have  been  erroneous.  But 
since  the  begetting  of  a  bastard  child  has  been  made  a 
criminal  offense,  it  is  clearly  insufficient  and  misleading 
to  tell  the  jury  that  they  may  convict  upon  testimont  that 
""  satisfies  "  them  of  the  defendant's  guilt.  For  this  error 
a  new  trial  is  granted. 

New  Trial. 
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STATE  AND  HATTIE  WILLIAMS  v.  EDGAR  NELSON. 

bastardy — Criminal  Action — Default  in  Payment  of 
Fine  and  Allowance — Com>miim,ent  of  Justice  of  the 
Peace — Jurisdiction. 

1.  The  begetting  a  bastard  child  is  a  criminal  offence  under  Sec- 

tion 35  of  The  Code. 

2.  Under  Section  38  of  The  Code  a  Justice  of  the  Peace,  in  the  exer- 

cise of  the  police  power,  may  sentence  the  defendant  to 
imprisonment  for  a  term  exceeding  thirty  days,  to  which 
period,  in  ordinary  criminal  cases,  his  jurisdiction  is  lim- 
ited by  Section  27  of  Article  4  of  the  Constitution. 

3.  The  judgment  of  a  justice  of  the  peace  in  imprisoning  a  defend- 

ant in  bastardy  proceeding  for  default  in  payment  of  the 
fine,  allowance  and  costs  must  fix  the  limit  with  a  view  to 
securing  their  payment ;  hence,  where  defendant  was  in 
default  only  for  a  fine  of  $10  and  an  allowance  of  $50  to  the 
mother  of  the  bastard,  a  sentence  to  imprisonment  at  hard 
labor  for  twelve  months  was  excessive. 

Warrant  ifyr  bastardy,  issued  by  W.  M.  Rass,  a  Justice 
of  the  Peace  of  Raleigh  Township,  in  Wake  County,  on  the 
oath  of  Hattie  Williams. 

The  defendant,  on  being  brought  before  the  Court,  plead 
guilty  to  the  charge,  and  thereupon  the  followingjudgment 
was  entered  up  against  him  : 

^'  It  is  ordered  and  adjudged  that  the  said  Edgar  Nelson 
pay,  as  allowance  to  the  use  of  the  said  Hattie  Williams, 
the  sum  of  fifty  dollars,  a  fine  of  ten  dollars  and  $25.40 
costs  of  this  action,  the  said  allowance,  fine  and  costs  to 
be  paid  into  this  court  immediately,  and  that  the  said 
Edgar  Nelson  enter  into  bond  in  the  sum  of  $100,  with 
surety  to  indemnify  Wake  county  against  any  and  all 
charges  for  the  maintenance  of  the  said  bastard  child.  It 
is    further    adjudged  that  in  default  of  compliance  with 
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the  foregoing  judgment  tlie  said  Edgar  Nelson  is  in  con- 
tempt of  court,  and  under  and  by  virtue  of  the  police  power 
of  the  State,  and  as  authorized  by  Section  38  of  l^he  Code, 
it  is  ordered  and  adjudged  that  the  said  Edgar  Nelson  be 
committed  to  the  House  of  Correction  of  Wake  countvfor 
the  term  of  twelve  months,  with  authority  to  the  Commis- 
sioners of  said  county  to  work  him  on  the  public  roads  of 
the  county,  and  that  the  sum  of  six  dollars  per  month 
allowed  for  the  labor  of  the  said  Nelson,  be  paid  into  this 
Court  in  satisfaction  of  tlie  said  allowance,  fine  and  costs. 
And  in  default  as  aforesaid  the  said  Edgar  Nelson  is  this 
day  committed  to  jail  with  a  copy  of  this  judgment,  to  be 
with  him  delivered  to  the  Superintendent  of  the  Wake 
County  House  of  Correction  ;  also  a  copy  of  said  judgment, 
to  be  delivered  to  the  clerk  of  the  Board  of  Commissioners." 

From    said  judgment    the    defendant    took    no    appeal, 

and  thereupon  on  the. day  of. ,  189 ,  he    was 

rommitted  to  the  workhouse  of  Wake  county,  to  work  on 
the  public  roads  according  to  the  said  judgment. 

On  the  15th  day  of  July,  1896,  the  defendant  tiled 
H  petition  before  His  Honor  Judge  Boykin  for  a  Writ  of 
Jiecordari^  to  be  directed  to  W.  M.  Russ,  J.  P.,  requiring 
bim  to  certify  the  record  in  this  case  to  the  Superior  Court. 
This  order  of  the  Superior  Court  having  been  complied 
WMth  ])y  Justice  Russ,  His  Honor  Judge  Boykin^  on  July 
17th,  1896,  after  an  inspection  of  the  record  and  argument 
of  counsel  for  the  petitioner  and  for  the  State,  adjudged 
that  the  imprisonment  of  the  said  Nelson  was  illegal  and 
in  contravention  of  x\rticle  IV.,  Section  27,  of  the  Consti- 
tution, and  ordered  that,  upon  compliance  by  the  defend- 
ant with  Chapter  27,  Vol.  2  of  The  Code^  he  bedischai^ed 
from  custody,  and  from  this  judgment  the  State  and  Hat- 
tie  Williams  craved  an  appeal,  which  was  granted. 

The  State  and  Hattie  Williams  alleged  that  the  order  of 
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His  Honor  Judge  Boykin  was  illegal  in  that  :  1st,  His 
Honor  should  have  remanded  the  prisoner  before  Justice 
Rnss  and  directed  him  to  have  entered  up  the  proper  judg- 
ment according  to  law.  2d,  For  the  reason  that  the  order 
from  the  Justice  of  the  Peace  imprisoning  the  defendant  for 
twelve  months,  under  Section  38  of  The  OodeyWSLS  not  a  pun- 
ishment but  an  exercise  of  s^  police  power ^  and  was,  there- 
fore, legal  and  not  in  excess  of  the  jurisdiction  of  the  magis- 
trate. 

The  Attorney  General  and  Messrs.  Harris  and  Johnson^ 
for  plaintiffs  (appellants). 

Messrs.  W.  Z.  Watson  and  A,  B.  Andrews^  Jr,^  for 
defendant. 

Avery,  J.  :  It  seems  to  have  been  definitely  settled  by 
the  adjudications  of  this  court  : 

1.  That  the  Act  of  1879  {The  Code,  Sec.  35),  made  the 
begetting  of  a  bastard  child  a  criminal  offense,  cognizable 
for  twelvemonths  after  it  is  committed  exclusively  before 
a  justice  of  the  peace,  and  punishable  by  fine  of  ten 
dollars.  Myers  v.  Stafford,  114  N.C.,  234;  State  v.  Burton, 
113  N.  C,  655 ;  State  v.  Wynne,  116  N.  C,  981  ;  State  v. 
Ostwalt,  118  N.  C,  1208. 

2.  That  the  same  act  confers  upon  the  court  before 
whom  the  off'ender  may  be  tried  the  incidental  authority 
to  enforce  the  police  regulation  as  provided  by  law.  State 
V.  Parsons,  115  N.  C,  730  :  State  v.  Wynne,  116  N.  C, 
981  at  p.  983. 

3.  That  a  judgment  for  fine  and  costs,  or  for  an  allowance 
for  the  mother  of  the  bastard,  is  not  a  debt  arising  out  of 
contract,  to  which  the  protection  aftbrded  by  the  inhibition 
of  the  Constitution,  Art.  1,  Sec.  16,  extended,  but  is 
rendered  as  a  means  of  enforcing  a  legal  obligation  and 
duty  imposed  by  the  Legislature  under  the  police  power 
of  the  State  upon  one  who  is  responsible  for  bringing  into 
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existence  a  bastard  child  that  may  become  a  burden  to 
pociety.  State  v.  Cannady^  78  N.  C,  539  ;  State  v.  Par^om^ 
supra;  State  v.  Manuel,  4  D.  i&  ^.,  20. 

It  is  conceded  that  in  the  exercise  of  the  criminal 
jurisdiction  of  a  justice  of  the  peace,  with  which  the  law 
clothes  the  Mayor,  by  virtue  of  his  office,  he  had  no 
authority  to  sentence  the  defendant  to  imprisonment  fur 
twelve  months  as  a  punishment,  because  he  could  not  under 
the  Constitution,  Art.  4,  Sec.  27,  take  cognizance  of  any 
offence  the  punishment  whereof  could  exceed  a  fine  of  $50 
or  imprisonnjent  for  thirty  days,  and  for  the  further  reason 
that  the  Legislature  had  not  attempted  to  exceed  its  author- 
ity, but  had  limited  the  punishment  for  bastardy  to  a  fine 
of  $10.  But  the  Act  of  1879  {The  Code,  See.  35)  provides 
not  only  that  upon  conviction  or  submission  the  defendant 
shall  he  Jined  not  exceeding  the  sum  of  $10,  but  that  "  the 
court  shall  'tnake  an  allowance  to  the  woman  not  exceeding 
the  sum  of  $50,  to  be  paid  in  such  installments  as  the  Jndsre 
or  justice  shall  see  fit,  and  he  shall  give  bond  to  indemnify 
the  county,  as  provided  in  Section  32.  and  in  default  of 
such  payment  he  shall  be  committed  to  prison."  In  Sec- 
tion 38  of  The  Code,  under  the  authority  of  which  the 
judgment  of  the  court  was  rendered,  it  is  provided  that 
*'  in  all  cases  arising  under  this  chapter  (5)  when  the 
putative  father  shall  be  charged  with  costs  or  the  payment 
of  mo7iey  for  the  support  of  a  hastard  child  and  such  father 
shall  by  law  be  subject  to  be  committed  to  prison  in  default 
of  paying  the  same,  it  shall  be  competent  for  the  court  to 
sentence  such  putative  father  to  the  house  of  correction  for 
such  time,  not  exceeding  twelve  months,  as  the  court  may  deem 
jproper,^^  with  a  proviso  that  instead  of  being  committed  to 
prison  the  putative  father  may  at  his  discretion  bind  him- 
self as  an  apprentice  "  for  such  time  and  at  such  price  as 
the   court  may  direct,"  "  instead  of  being  committed  to 
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prison  or  to  the  house  of  correction."  In  State  v.  Yandle^ 
at  this  term,  it  was  held  that  in  order  to  provide  for  the 
payment  of  a  judgment  for  fine  and  costs  riojhtfully  pro- 
nounced against  one  convicted  of  crime,  the  defendant,  as 
incident  to  such  judgment,  may  be  required  by  order  of  the 
Board  of  Commissioners  of  the  conntv  wherein  he  is  con- 
victed  to  work  on  the  public  streets,  public  highways  or  pub- 
lic works.  Code^  Sec.  3448  ;  Myers  v.  Stafford^  supra.  But  it 
is  insisted  that  this  is  not  a  judgment  for  fine  and  costs  alone, 
but  also  for  an  allowance,  and  that  a  judgment  for  the 
imprisonment  of  the  defendant  for  twelve  months  on  default 
of  paying  the  fine,  costs  and  allowance,  under  Section  38 
of  The  Code^  is  in  violation  of  Section  27,  Article  4,  of 
the  Constitution,  which  fixes  the  limit  to  the  punishment 
that  a  justice  of  the  peace  may  impose.  The  question  to 
be  decided,  therefore,  is  whether  it  is  competent  for  tlie 
Legislature  to  authorize  a  justice  of  the  peace,  instead  of 
a  County  Commissioner,  to  order  one  convicted  of  bas- 
tardy and  who  is  unable  to  pay  the  fine,  cost  and  allow- 
ance, to  work  upon  the  public  roads,  not  as  a  punishment 
for  the  offence,  nor  as  an  incarceration  for  a  debt  con- 
tracted by  him,  but  in  the  enforcement  of  a  duty  or  obli- 
gation he  owes  to  society  to  protect  the  State  or  the  County, 
one  of  its  governmental  sub-divisions,  against  the  probable 
consequences  of  his  own  conduct.  State  v.  Yandle^supra. 
When  the  defendant  committed  the  ofl'ence  of  begetting 
the  bastard  child,  he  acted  in  contemplation  of  the  fact 
that  the  law  authorized  a  justice  of  the  peace  to  impose,  as 
a  punishment,  a  fine  of  not  exceeding  ten  dollars,  as  well 
as  to  fix  the  allowance  for  the  mother  so  that  it  should  not 
exceed  fifty  dollars.  Had  he  paid  the  allowance,  he  could 
nevertheless,  on  failure  to  pay  the  judgment,  for  fine  and 
costs,  have  been  required  as  in  other   criminal  cases  to 

work  upon  the  public  highways  for  a  time  prescribed  by 
119—51 
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the  Commissioners  (presumably  with  a  view  to  the  pay- 
ment of  the  amonnt  due).  If  the  Legislature  was  author- 
ized, as  an  incident  to  the  judgment  and  in  the  exercise  of 
its  general  police  power,  to  provide  for  the  protection  of 
the  public  by  compelling  the  defendant  to  work  out  the 
costs  and  fine,  why  was  it  not  competent  to  clothe  the 
justice  of  the  peace  or  the  judge  imposing  the  sentence, 
where  it  should  appear  that  the  person  convicted  would 
not  pay  fine,  costs  and  allowance  for  the  support  of  a  bas- 
tard, with  power  to  fix  the  time  of  confinement  at  hard 
labor  with  a  view  to  discharging  the  amount,  which  he  is 
under  obligation  to  pay  for  the  protection  of  the  public? 
The  alternative  offered  the  defendant,  who  is  unable  to  pay 
the  money,  of  being  apprenticed  "  for  such  time  and  at 
such  price  as  the  court  may  direct  "  is  plainly  ind'cative 
of  the  legislative  intent  that  whether  the  court  should  be 
called  upon  to  fix  a  tinie  for  the  work  on  a  highway,  or  to 
determine  the  limit  of  the  apprenticeship,  the  period  shonld 
be  prescribed  upon  the  idea  that  it  ought  to  be  longenongh 
for  the  criminal  to  earn  bv  his  labor  a  sum  sufficient  to 
pap  the  amount  rightfully  claimed  by  the  State,  in  order 
to  protect  the  public  against  the  probable  consequences  of 
his  infringement  of  the  law. 

While  it  seems  to  be  settled  that  it  is  competent  forthe 
Legislature,  in  the  exercise  of  its  general  police  power,  to 
protect  the  public  by  permitting  either  County  Coramif- 
sioners  or  justices  of  the  peace  to  fix  such  limit  of  con- 
finement at  hard  labor  as  wiil  enable  a  defendant  to  pay  a 
fine  due  to  the  State  or  cost,  to  its  officers  or  an  allowance 
made  to  support  a  child  that,  without  it,  might  become  a 
charge  to  the  public,  it  must  be  admitted  that  iraprieon- 
ment  for  a  term  longer  than  was  necessary  to  pay  a  fine, 
costs  and  allowance  by  laboring  at  the  wages  per  month 
mentioned  in  the  order  ($10)  savors   rather  of  the  nature 
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of  puniBhinent  than  a  purpose  to  protect  the  public 
against  costs.  It  may  be  that  a  term  of  hard  labor  could 
lawfully  exceed  the  precise  number  of  days  or  months 
necessary  at  a  known  compensation  to  discharge  what  is 
due  to  the  State  and  the  mother,  because  some  allowance 
might  be  made  for  contingencies,  such  as  loss  of  time. 
But  it  seems  in  this  case  that  the  time  is  far  beyond  the 
period  requisite  to  earn  the  fine  often  dollars,  the  allowance 
of  fifty  dollars  and  the  costs.  Conceding,  therefore,  that 
imprisonment  under  the  police  regulation  for  the  purpose 
of  protecting  the  public  is  not  within  the  constitutional 
inhibition  against  imprisonment  for  debt,  nor  a  violation 
of  Sec.  27,  Art.  4,  of  the  Organic  Law,  it  is  nevertheless 
clear  that  not  only  must  a  statute,  purporting  to  have  been 
passed  under  the  police  power,  upon  its  face  grant  the 
authority  to  imprison  for  police  purposes  (as  Section  38  of 
The  Code  does),  but  that  the  officer,  who  is  the  donee  of 
the  power,  must  keep  within  the  provisions  of  the  law  and 
avoid  the  error  of  punishing  the  defendant  beyond  what  is 
reasonably  necessary  in  order  to  compel  the  discharge  or 
his  duty  to  the  public. 

There  was  error  in  the  ruling  of  the  court  below  that 
tho  judgment  of  the  justice  of  the  peace  was  in  violation 
of  Section  27,  Art.  4,  of  the  Constitution,  except  in  so  far 
as  the  term  of  hard  labor  was  fixed  so  as  grossly  to  exceed 
the  period  necessary  for  earning  the  sum  due  as  costs,  fine 
and  allowance.  The  case  should  have  been  remanded  to 
the  mayor,  who  tried  it  originally,  to  modify  his  judgment 
PC  as  to  correct  this  error.  The  declaration  in  the  judg- 
ment of  the  mayor  that  the  defendant  was  in  contempt  of 
court  was  merely  surplusage,  since  it  was  followed  by  the 
recital  that  the  court  was  acting  by  virtue  of  the  authorit}^ 
vested  in  it  by  Section  38  of  The  Code,  which  has  been 
already  quoted. 
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If  tlie  ini prison irient  would  have  been  illegal  therefore, 
had  it  been  imposed  as  a  punishment  either  for  contempt 
or  for  the  criminal  offence  of  begetting  a  bastard  child,  it 
was  in  fact  unauthorized  by  law,  when  the  court  expressly 
declared  tliat  its  action  was  taken  in  pursuance  of  the  pro- 
visions of  Section  38  of  The  Code^  and  was  careful  not  to 
transcend  the  limit  of  the  power  therein  conferred  upon  it. 

For  the  reasons  given  the  judgment  ought  to  be  so  modi- 
fied as  to  remand  the  case  to  the  mayor,  with  instructions 
to  proceed  to  judgment  and  to  alter  the  judgment  already 
entered  by  him,  so  as  to  fix  the  limit  of  imprisonment  with 
a  view,  not  to  the  punishment  of  tlie  defendant,  but  to 
securing  the  payment  of  the  costs,  fine  and  allowance. 
Judgment  modified  and  affirmed. 

Affirmed. 


STATE  V.  E.  G.  GLENN  AND  FRED.  AMIS. 

Indictment  for  Affray — Affray — Stiffidency  of  Emdenta. 

On  the  trial  of  defendants  G.  and  A.  for  an  affray  and  nintaal 
assault  with  a  deadly  weapon  it  appeared  that  G.,  after 
walking  up  and  down  the  street  swearing  that  he  coald 
whip  any  man,  struck  A.  in  the  face  with  his  fist,  the  blow 
being  heard  across  the  street ;  that  A.  struck  G.  with  a  pair 
of  iron  plyers  ;  that  G.  then  put  his  hand  in  his  pocket  a»  if 
to  draw  a  knife  and  A.  caught  him  by  the  arms  and  pre- 
vented him  from  getting  his  hand  out  of  the  pocket,  and 
that  G.,  getting  loose,  jumped  upon  a  box  and,  saying  he 
was  an  oflBcer,  commanded  the  peace ;  Held^  that  the  evi- 
dence was  sufficient  to  support  a  verdict  of  guilty  against  G. 
(A.  having  pleaded  guilty). 

Indictment  for  affray  and  assault  with  deadly  weapons 
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tried  before  BoyJcin^J.^  at  Spring  Term,  1896,  of  Vance 
Superior  Court. 

The  defendant  Amis  pleaded  guilty,  and  upon  the  trial 
of  defendant  Glenn,  L.  W.  Barnes,  a  witness  for  the  State, 
testified  that  defendant  Glenn  ^as  on  the  street  in  the 
town  of  Henderson,  walking  up  and  down,  cursing  and 
swearing  that  he  was  six  steps  and  could  whip  any  man  ; 
that  the  defendant  Amis  was  a  few  feet  away,  near  a  ^ost ; 
that  defendant  Glenn  walked  up  to  defendant  Amis  and 
struck  him  with  his  fist  in  the  face  and  knocked  his  head 
against  the  near-by  post — the  lick  sounding  loud  enough 
to  be  plainly  heard  across  the  street  by  witness  ;  that 
defendant  Amis  struck  Glenn  with  a  pair  of  iron  plyers  ; 
that  defendant  Glenn  then  put  his  hand  in  his  pocket  as  if 
to  draw  a  knife,  and  defendant  Amis  caught  him  by  the 
arms  and  prevented  him  from  getting  his  hand  out;  that 
defendant  Glenn  got  away  and  jumped  on  a  box  and  said 
he  was  an  officer  and  commanded  the  peace.  Other  wit- 
nesses for  the  State  testified  to  the  same. 

Defendant  Glenn  testified  in  his  own  behalf;  admitted 
he  struck  the  defendant  Amis,  but  said  he  was  not  mad 
with  Amis  at  the  time,  and  that  Amis  struck  him  with  the 
pair  of  iron  plyers. 

There  was  no  evidence  that  Glenn  had  any  weapon. 

There  was  a  verdict  of  guilty.  Motion  for  new  trial 
because  verdict  was  contrary  to  evidence,  and  because  no 
deadly  weapon  was  used,  etc.  Motion  overruled.  Judg- 
ment that  the  defendant  be  confined  in  common  jail  of 
Vance  county  for  thirty  days.     Defendant  Glenn  appealed. 

Attorney  General^  for  the  State. 

Mr,  T,  M,  Pittmfin^  for  defendant  Glenn  (appellant). 

Faircloth,  C.  J. :  Glenn  and  Amis  were  indicted  for  an 
affray  and  mutually  assaulting  and  beating  each  other  with 
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a  deadly  weapon.  Amis  plead  guilty  and  Glenn  was  con- 
victed. He  appealed  on  the  ground  that  no  deadly  weapon 
was  used,  and  that  the  verdict  was  contrarv  to  the  evidence. 
We  have  found  no  authority  to  support  his  position.  Siak 
v.  Allen^  4  Hawks,  356  ;  State  v.  Stanly y  4:  Jones,  2^0; 
State  V.  Ridley y  114  N.  C,  827.  We  are  not  informed 
whether  the  weapons  used  were  deadly  weapons  or  not, 
but  we  do  observe  that  the  application  of  the  pair  of  iron 
plyers,  whatever  they  may  be,  had  an  immediate  and 
salutary  effect  by  transforming  a  six-foot  clubber  into  an 
officer,  who  at  once  began  to  discharge  his  dutie?  hv 
commanding  the  peace.  We  assume  that  the  duties  and 
privileges  of  a  peace  officer  were  considered  and  explained 
by  the  court,  but  the  jury  did  not  feel  it  to  be  their  duty 
to  excuse  thin  peace  officer  for  clubbing  a  citizen  in  the 
face  with  his  fist,  without  any  provocation,  and  if  we  were 
permitted  to  consider  the  question  we  think  we  eonid 
approve  the  verdict.  We  have  no  doubt  that  his  Honor 
in  pronouncing  judgment  gave  the  defendant  full  credit 
for  his  good  intentions  in  trying  to  preserve  the  peace. 

Affirmed. 


STATE  V.  S.  G.  MATLOCK. 

Indictment  for  Forgerij — Sufficiency  of  Evidence — Trial- 
Object  ions  to  Evidence —  Waiver  of  Ohjectiomt. 

1.  Where,  in  the  trial  of  one  charjired  with  forgrery,  there  was  evi- 
dence that  the  prosecutor's  cashier  missed  from  his  employ- 
er's check  book  two  numbered  blank  checks;  that  on  the 
afternoon  of  the  same  day  defendant,  who  had  been  wen 
about  the  prosecutor's  office  in  the  forenoon,  presented  a 
check  at  the  bank,  numbered  like  one  of  the  missing  blank 
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checks,  and  fraudulently  purporting  to  be  signed  by  the 
prosecutor  ;  that,  on  being  qaestioned  by  the  bank  teller, 
defendant  tore  up  the  check  and  ran  away  ;  and  that  when 
arrested  a  part  of  the  signed  check  was  found  on  him, 
together  with  a  blank  check,  the  number  on  which  corres- 
ponded with  one  of  the  missing  checks — is  sufficient  to 
establish  a  charge  of  forgery. 

2.  Where  the  answer  of  a  witness  for  the  State  to  a  question  put 
by  the  State  is  not  responsive,  the  defendant  having  failed 
to  exercise  his  privilege  of  cross  examining  the  witness,  can- 
not complain  because  the  answer  is  allowed  to  stand. 

Indictment  for  forgery,  tried  before  Coble,  e/.,  and  a 
jury,  at  Spring  Term,  1896,  of  Durham  Superior  Court. 
The  defendant  was  convicted  and  appealed.  The  facts  suf- 
ficiently appear  in  the  opinion  of  Associate  Justice  Mont- 
gomery. 

Attorney  General  and  Messrs.  Shepherd  cfe  Bushee,  for 
the  State. 

No  counsel,  contra. 

Montgomery,  J. :  On  the  morning  of  the  15th  of 
Nuvemher,  1895,  J.  A.  Warren,  who  was  cashier  of  the 
prosecutors,  upon  finding  that  two  checks,  numbered 
r»?spectively  5637  and  5638,  had  been  fraudulently  detached 
from  the  check  book  of  the  prosecutors,  went  :o  the  First 
National  Bank  in  Durham,  where  the  checks  used  bv  the 
prosecutors  were  made  payable  when  properly  signed  and 
delivered,  and  gave  notice  that  the  two  checks  numbered 
as  above  had  been  abstracted  and  that  a  forgery  was 
anticipated.  The  checks  were  in  blank  and  had  not  been 
signed  when  last  seen  by  Warren.  The  check  book  was 
kept  in  the  office  of  the  tobacco  warehouse  of  the  prosecu- 
tors, and  the  defendant  had  been  seen  in  the  office 
between  the  hours  of  9  and  11  A.  M.  of  the  15th  of  Noveni- 
ber,  and  also  in  the   warehouse  after  dinner  of  the   same 
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day.     About  3:30  in   the  afternoon  of  the  same  day  the 
defendant  presented  for  payment  at  the    bank   the  check 
numbered  5637,  filled  in  for  $84,  payable  to  S.  G.  Morgan 
or  bearer,  and  purporting  to  be  signed  by  the  prosecutors 
and  Warren.     The   bank   teller,  who    had   been   notitied, 
questioned  the  defendant   so  closely  concerning  the  check 
that  he  tore  it  into  two   parts  and  ran    from    the  building, 
the    teller    following    him.     When     the    defendant    wap 
arrested  one  part  of  the  check  was    found   in   his  pocket. 
Check  numbered  5638,  being  in  blank,  was  shown  on  the 
trial  to  the  witness  Woodall,  the  officer  who  arrested  the 
defendant,  and  the  witness  was   asked  if  he  ever  saw  the 
check  before.     He  answered  that  he  found  it  on  the  per- 
son of  the  defendant  when    he    arrested    him.     He    fitted 
the  check  to  the  stub  in  the  check    book  and  showed  it  to 
the  jury.     The  paper  was   then   given   in   evidence.     The 
defendant  objected  to  this  evidence.     We  do   not  see  on 
what  valid  ground.     The  defendant  was  not  represented 
by  counsel  here  either  in   person  or  by  brief,  and   we  are 
unable  to  find  any  error  in  admitting  the  testimony  or  in 
the  whole  record.    All  the  matters  testified  to  were  circum- 
stances directly  connected  with   the  offence   charged,  and 
were  material  and    relevant.     All  of  it    was  strong  testi- 
mony tending  to  show,  especially   when  taken   in  connec- 
tion with  the  fact  that  the  defendant  had  been  seen  in  the 
room  in  which  was  kept  the  check   book    on    the   morning 
of  its  abstraction,  that  the  defendant  was   the   peison  who 
took  and  filled  out  and  signed  the   check   which    was  pre- 
sented to  the  bank  for  payment.      The  check  book  and  the 
stubs  attached,  which  fitted  numbers  5637  and  5638,  were 
introduced  as  evidence  in  the  case.    The  State  was  allowed 
to  ask  Warren   if  the  defendaiit   sold  anv   tobacco  at  the 
prosecutor's     warehouse      on      that    da}'.     The     witness 
answered  that  the  defendant  did  not  get  any  check  if  he 
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did  sell  any  tobacco  there  that  daj'.  The  defendant 
excepted  to  the  answer.  The  answer  was  not  responsive, 
but  the  defendant  had  the  privilege  to  examine  the  wit- 
ness further  if  he  had  so  desired,  and  having  failed  to  do 
so  he  cannot  complain.  The  defendant  introduced  no 
testimony  and  made  no  exception,  to  the  charge  of  the 
court. 

No  Error. 


STATE  V.  ELISHA  SEAL. 

Indictment   for   Murder — Homicide — Sufficiency  of  Evi- 
dence. 

1.  Where  on  the  trial  of  defendant,  who  wrr  charged  with  causing 
the  death  of  one  G.  by  screwing  down  the  safety  valve  of  a 
boiler  of  which  G.  was  fireman,  thereby  intentionally  caus- 
ing an  explosion  which  resulted  in  the  death  of  G.  and  an- 
other, there  was  evidence  tending  to  show  that  defendant 
had  malice  towards  G.,  who  had  taken  his  place  as  fireman 
after  his  discharge  from  that  position ;  that  he  was  at  the 
boiler  alone  about  midnight  of  the  night  before  the  explo- 
sion ;  that  the  valve  had  been  screwed  down  by  some  one 
unknown,  and  the  explosion  thus  caused  ;  that  the  defend- 
ant soon  after  the  explosion  was  heard  to  say  that  he  had 
been  expecting  every  minute  that  morning  to  hear  the  ex- 
plosion, and  consequently  had  not  gone  near  it,  and  that  he 
had  said  the  day  before  that  the  explosion  would  occur,  and 
that  defendant's  character  was  bad  ;  Held,  that  the  evidence 
was  sufficient  to  authorize  the  trial  judge  to  submit  the  case 
to  the  jury. 
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2.  Where,  by  inadvertence  the  judgment  of  the  court  below  in  a 
criminal  action  is  omitted  from  the  transcript,  the  court 
will,  ex  mero  motu,  send  down  an  instanter  certiorari  to  per- 
fect the  record. 

Indictment  for  murder,  tried  before  Cohle^  «/.,  at  Spring 
term,  1896,  of  Chatham  Superior  Court.  The  facts  ap- 
pear in  the  opinion  of  Associate  Justice  Clark.  The 
defendant  was  convicted  of  manslaughter  and  appealed. 

Attorney  General  and  Mr.  Perrin  Bushee^  for  the  State. 
Mr.  T.  B.   Womack,  for  defendant  (appellant). 

Clark,  J.:  The  exceptions  to  evidence  are  withont 
merit  and  reijuire  no  discussion.  The  prisoner  insists, 
however,  that  the  judge  erred  in  refusing  his  prayer  that 
there  was  not  sufficient  evidence  to  submit  the  case  to  the 
iurv. 

The  prisoner  was  charged  with  having  caused  the  death 
of  one  Gunter  by  screwin<^  down   the  safetv  valve  of  the 
boiler  of    a  steam  engine  of    which    Gunter   was  fireman, 
thereby   intentionally  causing   an    explosion,  resulting   in 
the    death    of    Gunter    and    another    man.     There    was 
evidence   for   the   State    that   the   prisoner   had  been    dis- 
charged  as  fireman,  Gunter   being   put  in  his   phu-e,  and 
that  he  had  malice  towards  Gunter  in  consequence  thereof: 
that  the  prisoner  was  at  the  boiler  alone  Jibout  midnight 
before  the  explosion  ;  that   when   the  explosion  occurred 
the  valve  had   been  screw^ed  down  by  some  one   nnkn«>wn, 
by  which    the  explosion  was  caused  ;  that   the  day  before 
the  prisoner  had  said  the  boiler  would  explode,  and  soon 
after  it  took  place  he  was  heard  to  say  that  he  had  expected 
every  minute    that  morning   to  hear   the   explosion   till  it 
took  place,  and  in  consequence  had  not  srone  near  it  that 
morning,  etc.     The  prisoner  contended   that  this  evidence 
was  consistent  with  his  innocence,  besides  he  controverted 
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parts  of  it  by  his  own  testimony.  There  was  evidence  of 
his  bad  character.  There  was  sufficient  evidence  to  sub- 
mit the  case  to  the  jury.  State  v.  Green^  117  N.  C,  695  ; 
State  V.  Kiger,  115  N.  C,  746 ;  State  v.  Rhodes,  111  N.  C, 
647 ;  and  upon  this  and  the  other  evidence  it  was  the 
province  of  the  jury  to  find  the  facts. 

Tlie  charge  of  the  Court  carefully  guarded  the  rights 
of  the  prisoner,  and  if,  as  the  jury  must  have  found,  the 
death  of  tlie  two  men  was  caused  by  the  prisoner's  screw- 
ing the  safety  valve  down  with  intent  to  cause  the  explo- 
sion the  jury  took  the  most  lenient  view  of  the  case  in 
returning  a  verdict  for  a  degree  of  homicide  as  low  as 
manslaughter. 

By  inadvertence  the  judgment  of  the  court  below  is 
oi!iitted  from  the  transcript,  but  this  Court,  ex  mero  tnotUy 
sent  down  an  instanter  certiorari  to  perfect  the  record  in 
this  particular.     State  v.  Preston,  104  X.  C  ,  733. 

No  Error. 


state;  v.  MARY  HARRIS. 

Indictment  for    Larceny — Indictment,    Sufficiency    of — 
Negativing  Exception  in  Statute — Defense, 

1.  The  Act  of  1895  (Chapter  285)  does  not  make  it  necessary   that 

an  indictment  for  the  larceny  of  a  sum  less  than  $20  should 
charge  the  taking  from  the  person  or  from  a  dwelling  house 
in  the  day  time. 

2.  The  general  rule  as  to  the  form  of  statutory  indictments  is  that 

it  is  not  requisite,  where  they  are  drawn  under  one  section 
of  the  act,  to  negative  an  exception  contained  in  a  subse- 
quent distinct  bection  of  the  same  statute. 

3.  On  a  trial  for  larceny  in  the  superior  court  the  fact  that  the 
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amoant  stolen  was  less  than  $20,  and  that  the  taking  was 
neither  from  the  person  nor  a  dwelling  house,  is  matter  of 
defense  which  it  is  incumbent  on  the  defendant  to  show  in 
diminution  of  the  sentence. 

4.  Where,  in  the  trial  of  an  indictment  for  larceny,  there  is  a  dis- 
pute about  the  value  of  the  thing  taken,  it  is  incumbent  on 
the  defendant  to  demand  a  finding  upon  that  subject  by  the 
jury. 

h.  The  hand  is  a  part  of  one's  person,  and  the  exception  in  Section 
2  of  Chapter  285,  Acts  of  1895,  is  not  restricted  to  cases  of 
taking  something  concealed  about  the  body. 

Indictment,  tried  before  Mclver^  e/.,  and  a  jurj'  at  Fall 
Term,  1896,  of  Guilford  Superior  Court.      The  defendant 
was  indicted  for  highway  robbery,  alleged  to  have  been 
<;onimitted  by  snatching  a  purse  from  the  hand  of  the  pros- 
<3cuting  witness.     When  the  evidence  was  closed,  the  solic- 
itor for  the  State  abandoned  the  action  for  highway  robbery, 
but  stated  to  the  court  he  would  insist  upon  a  verdict  for 
larceny.     The  court  charged  the  jury  that,  the  State  having 
abandoned  the  charge  of  robbery,  they  would  consider  the 
<^uestion  of  larceny  only;  and  if,  upon  consideration  of  all 
the  evidence,  they  had  a  reasonable  doubt  of  the  defend- 
ant's guilt,  they  would  render  a    verdict  of  not  guilty; 
otherwise  they  would  render  a  verdict  of  guilty.  The  jury 
returned   the    verdict,  ''  We   find    the  defendant   guilty." 
Motions  for  a  new  trial  and  in  arrest  were  overruled,  and 
the  court  sentenced  defendant  to  imprisonment  in  the  State 
prison  for  a  term   of  two  years,   to    which  judgment   and 
sentence  defendant  excepted  and  appealed.    Among  others, 
defendant  assigned  as  errors  the  following:  "(1)  That  the 
court  erred  in  not  holding  that  the  bill  should  have  charged 
that  the  '  taking  was  from  the   person,'  etc.     (3)  That  the 
<*ourt  erred  in  not  instructing  the  jury  to  render  one  of  the 
following  verdicts,  and  no  other  :     First,  gnilty  of  larceny 
from    the  person  ;  second,  guilty    of   larceny ;  third,  not 
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gnilty.  (4)  That  the  court  erred  in  not  holding  that  the 
snatching  from  the  hand  (simply)  of  the  pocketbook  of  the 
prosecuting  witness  was  not  '  larceny  from  the  person.^ 
(6)  The  court  erred  in  sentencing  defendant  to  two  years* 
imprisonment,  the  amount  stolen  being  less  than  $20." 

Attorney  General^  for  the  State. 

Messrs.  A,  B,  Andrews^  Jr.^  and  W,  L,  Watson^  for 
defendant  (appellant). 

Avery,  J. :  That  the  charge  of  highway  robbery  ordi- 
narily includes  that  of  larceny  was  not  contested.  1 
Bishop  Cr.  Law,  Sec.  795.  The  defendant  was  convicted 
upon  testimony  tending  to  show  that  he  snatched  a  purse 
containing  a  sum  of  money  out  of  the  hands  of  the  prose- 
cuting witness,  when  he  was  standing  under  a  city  lamp 
eonnting  his  money,  and  fled  with  it. 

The  Act  of  1895,  Ch.  285,  does  not  make  it  necessary 
that  an  indictment  for  the  larceny  of  a  sum  less  than  $20 
should  charge  the  taking  from  the  person  or  from  a 
dwelling  house  in  the  day  time.  State  v.  Bynum^  117 
N.  C,  749  ;  State  v.  Downs,  116  N.  C,  1064.  The  gen- 
eral rule  as  to  the  form  of  statutory  indictments  is  that  it  is 
not  requisite,  where  they  are  drawn  under  one  section  of 
the  Act,  to  negative  an  exception  contained  in  a  subse- 
quent distinct  section  of  the  same  statute.  But  such  indict- 
ments might  be  maintained  upon  another  familiar  and  well 
settled  principle,  the  application  of  which  is  more  readily 
comprehended,  when,  as  in  the  case  at  bar,  the  conviction 
for  larceny  is  only  possible  because  the  charge  of  the 
higher  crime  includes  that  of  the  larceny. 

The  siiperior  court  has  general  jurisdiction  of  larcenies. 
The  presumption  is  in  favor  of  its  jurisdiction,  and 
where  a  defendant  relies  upon  the  fact  that  the  amount 
stolen  was  less  than  $20,  and  that  the  taking  was  neither 
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from  the  person  nor  a  dwelling  house,  the  fact  that  h 
sum  less  than  $20  was  taken  neitlier  from  the  person  nor 
a  dwelling  house  is  a  matter  of  defense  which  it  is  inraiu- 
hent  on  him  to  show  in  diminution  of  the  sentence.  The 
consequenr-es  of  the  conviction  of  the  felony  are  in  all 
reiipects  the  same,  except  that  the  law  has  given  him  the 
opportunity  to  ask  for  a  smaller  punishment  when  certain 
facts  appear.  Where  there  is  a  dispute  about  the  value 
of  the  thing  taken,  it  is  likewise  incumbent  on  the  defend- 
ant to  demand  a  finding  upon  tliat  subject  by  the  jury. 

There  was  no  exception  to  the  charge  of  the  court,  and 
the  question  w^hether  the  proof  of  snatching  from  the  hand 
of  the  prosecutor  would  be  a  taking  from  the  person  could 
not  be  raised  by  the  motion  in  arrest  of  judgment.  But 
we  deem  it  proper  to  say  that  we  think  the  hand  is  a  part 
of  one's  person,  and  it  was  not  contemplated  by  the  Legis- 
lature that  the  exception  in  Section  2  of  the  Act  should 
embrace  only  cases  of  taking  something  concealed  about 
the  body.     The  judgment  is  affirmed. 

Aflirmed. 


STATE  V.  SOUTHERN  RAILWAY  COMPANY. 

Indictment  for    Running    Freight    Trains  on   Sundatf — 
Inter-State  Commerce — Defenses — Evidence. 

1.  Section  1978  of  The  Code,  making  it  a  misdemeanor  to  mo 
freight  trains  on  Sunday,  contains  nothing  in  its  provisions 
suggestive  of  a  purpose  to  interfere  with  Inter-State  tralBe. 
or  indicative  of  any  intent  other  than  to  prescribe  a  rule  of 
civil  conduct  for  persons  in  the  territorial  jurisdiction  of  the 
Legislature ;  and,  although  to  some  extent  and  indirectly 
affecting  Inter-State  Commerce,  so  far  as  it  relates  to  trains 
engaged  in  carrying  freight  from  one  State  to  another  on 
Sunday,  it  is  not  unconstitutional. 
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2.  Suofti  a  law  will  remain  valid  unless  and  until  it  shall  be 
superseded  by  an  act  of  the  United  States  Congress  which 
has  the  right  to  replace  all  State  legislation  affecting  Inter- 
State  Commerce  by  express  Congressional  enactment  affect- 
ing all  railways  engaged  in  Interstate  Commerce.  While 
the  State  may  not  interfere  with  transportation  into  or 
through  its  territory,  "beyond  what  is  absolutely  necessary 
for  self- protection/'  it  is  authorized,  in  the  exercise  of  police 
power,  to  provide  for  maintaining  domestic  order  and  for 
protecting  the  health  and  morals  of  its  people. 

B.  Heetion  1973  of  The  Code,  providing  that  freight  trains  shall  not 
run  later  than  9  o'clock  Sunday  morning,  was  violated 
prima  facie  when  defendant's  train  arrived  at  Greensboro 
at  10:25  o'clock  A.  M.,  on  Sunday,  and,  if  the  defence  relied 
upon,  to  an  indictment  for  running  trains  on  Sunday,  was 
that  it  was  necessary  to  run  later  than  the  hour  fixed 
by  the  statute  in  order  to  preserve  the  health  or  save 
the  lives  of  the  crew,  it  was  incumbent  upon  the  defendant 
to  prove  that  the  unlawful  act  was  done  under  the  stress  of 
such  necessity. 

4.  Where  the  only  evidence  offered  in  support  of  such  defense  was 
that  water  could  not  be  obtained  from  a  tank  at  a  station 
passed  by  the  train  before  reaching  Greensboro,  and  that  it 
could  not  have  been  obtained  by  pumping  (the  well  being 
empty),  and  it  appeared  that  food  and  water  could  have 
been  obtained  at  any  other  station  passed  by  the  train ;  Held, 
that  such  evidence  was  insu£Bcient,  and  the  authorities  of 
the  railway  company  should  have  ordered  the  train  to  a 
siding  at  a  time  early  enough  to  preclude  all  possibility  of  a 
necessity  for  violating  the  statute. 

Criminal  action,  tried  before  Coble,  J.,  and  a  jury,  at 
February  Term,  1896,  of  Guilford  Supeiior  Court. 

The  indictment  was  as  follows  : 

"  The  jurors  for  the  State,  upon  their  oath,  present  : 
That  the  Southern  Railway  Company,  bein^  a  railroad 
company  late  of  the  county  of  Guilford,  on  the  loth 
day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-five,  it  being  Sunday,  with  torce 
and  arms,  at  and  in  the  county  aforesaid,  unlawfully  and 
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wilfully  did  permit  ft  car,  train  of  cars,  and  a  lottomutire 
to  be  run  on  its  railroad  in  Guilford  coiintv,  between  the 
hours  of  sunrise  and  sunset,  and  after  9  o'clock  A.  M. 
the  said  car,  train  of  cars  and  locomotive  not  being*  nin  for 
the  purpose  of  transmitting  the  United  States  mail  either 
with  or  without  passengers,  nor  for  carrying  pa>>engers 
exclusively  : 

"  Nor  was  said  car,  train  of  cars  and  locomotive  run  for 
the  purpose  of  transporting  fruits,  vegetables,  live  j^tock 
or  perishable  freights  exclusively,  against  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State." 

F.  M.  Keith,  witness  for  the  State,  testified  : 

"  On  Sunday,  December  15,  1895,  in  company  with  Mr. 
Cooper  I  was  going  from  Greensboro  in  Guilford  county 
to  a  church  in  the  country  to  attend  religious  services, 
when  outside  of  Greensboro  we  met  a  freight  train  on  the 
Southern  Railway  between  Pomona  and  Greensboro.  It 
was  10  o'clock  A.  M.,  Sunday  morning,  and  the  train  was 
running  fifteen  or  twenty  miles  an  hour.  It  was  some 
two  miles  from  Greensboro,  between  the  latter  place  and 
Pomona.  Pomona  is  about  three  miles  from  Greensboro, 
between  Greensboro  and  Jamestown,  on  the  railroad  from 
Greensboro    to   Charlotte.     The    train   was    drawn    bv  a 

• 

locomotive,  and  had  eighteen  or  twenty  freight  cars  and 
caboose  behind.  Two  of  the  cars  were  open.  Saw  lum- 
ber in  one  of  these,  coal  in  the  other,  I  think.  Took  out 
my  watch  and  saw  that  it  was  10  o'clock.  Don't  know 
what  was  in  the  other  cars.  They  were  closed  and  sealed 
up.  Heard  the  train  coming  some  distance  before  we  met 
it.      It  was  coming  from  the  direction  of  Jamestown.'* 

N.  M.  Cooper,  witness  for  the  State,  testified   in  sub- 
stance to  the  same  facts,  and  the  State  closed. 
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J.  R.  Royall  was  introduced  for  defendant,  and  tes- 
tified : 

''  Was  conductor  of  the  train  which  witnesses  Keith  and 
Cooper  met  between  Pomona  and  Greensboro  on  Sunday 
morning,  December  15,  1895.  The  train  was  a  through 
freight  from  Charlotte,  North  Carolina,  to  Danville,  Vir- 
ginia. It  started  from  Charlotte  at  8:80  P.  M.  Saturday, 
Decemiier  14tli,  and  was  due  in  Danville  at  7  A.  M.  Sun- 
clay  following.  It  was  a  freight  train  loade<l  with  general 
freight — some  eighteen  or  twenty  cars  for  Danville  and 
other  points  beyond  Danville,  in  Virginia,  and  other 
States  north  of  Virginia. 

"  We  left  Charlotte  on  time,  and  would  have  reached 
Danville  at  7  A.  M.  Sunday  but  for  delays  which  occurred. 
We  arrived  (after  leaving  Charlotte  at  8:3^>  P.  M.,  as 
before  stated)  at  Salisbury,  N.  C,  at  12  midnight.  Here 
we  took  on  some  cars  from  the  Western  North  Carolina 
Railroad  loaded  with  freight  for  Danville,  Virginia,  and 
other  points  north  of  Danville.  We  left  Salisbury  nt 
12:50  A.  M.  and  arrived  at  Lexinsrton  about  half  after  1. 
We  weie  delayed  at  Lexington  in  order  to  let  the  train 
for  Atlanta  pass  going  south.  It  was  a  passenger  train 
and  had  the  right  of  way,  and  I  had  to  take  the  sidetrack 
with  my  train.  1  left  Lexington  at  3:57  A.  M.,  arrived 
at  Thomasville  at  4:25  A.  M.  Left  Thomasville  at  5:26 
A.  M.,  having  been  detained  there  for  another  train  which 
had  the  right  of  way.  Arrived  at  High  Point  at  5:50 
A.  M.,  left  High  Point  at  5:55  A.  M.,  arrived  at  James- 
town, ten  miles  from  Greensboro,  at  6:15  A.  M.  At 
Jamestown  my  train  was  again  side-tracked  to  allow  pas- 
senger trains  having  right  of  way  to  pass,  and  I  was  com- 
pelled to  remain  at  Jamestown  until  9:25  A.  M. 

''  It  was  during  the  Atlanta  Exposition,  and  there  were 

many  extra  passenger  trains  being  run  on  the  road. 
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•'  Left  Jamestown  at  9:25  A.  M.,  arrived  at  Pomona  at 
9:57  A.  M.  and  at  Greensboro  at  10:25  A.  M. 

*'  I  could  not  remain  at  Jamestown  dnring  Sunday 
because  I  could  not  get  water  or  coal  there  for  the 
locomotive,  nor  could  I  get  subsistenoe  there  for  the 
train  crew.  Greensboro  was  the  nearest  point  where 
water  and  subsistence  could  be  had,  so  I  went  to  Greens- 
boro and  stopped  for  the  day.  If  the  locomotive  had  stood 
all  day  the  water  would  exhaust,  and  it  would  be  neces- 
sary to  have  water  to  start  again.  It  is  144:  miles  from 
Charlotte  to  Danville,  and  from  8  :  30  P.  M.  to  7  A.  M.  is 
plenty  of  time  for  the  trip." 

Upon  cross-examination  this  witness  said  that  there  was 
a  tank  for  water  at  Jamestown  which  was  ordinarily  used 
by  trains  :  but  on  this  occasion  there  was  no  water  in  it; 
that  at  Jamestown  there  are  several  stores  and  dwelling 
houses,  and  that  most  of  the  crew  carried  their  own  pro- 
visions with  them;  that  they  had  no  provisions  that  day; 
that  this  train  was  hauling  cars  loaded  as  described  by  the 
witness,  F.  M.  Keith,  and  that  Greensboro  was  a  more  pre- 
ferable and  convenient  place  for  him  to  stop  on  Sunday 
than  Jamestown. 

This  concluded  the  testimony. 

The  defendant  then  requested  the  court  to  charge  the 
jury  : 

''  1.  That  if  the  train  was  a  through  freight  train  from 
('harlotto,  N.  C,  to  Danville,  Va.,  carrying  freight  from 
one  State  to  another,  the  North  Carolina  statute  would  not 
apply,  and  the  defendant  would  not  be  guilty. 

*'  2.  That  the  North  Carolina  statute  does  not  apply  to 
trains  running  on  Sunday  carrying  inter-state  freight  or 
commerce  and,  if  from  the  evidence  the  jury  was  satisfied 
that  such  was  the  character  of  the  train  in  question,  the 
defendant  would  not  be  guilty. 
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"  3.  That,  if  the  train  in  question  was  started  at  8:30  P. 
M.  on  Saturday  from  Charlotte,  destined  for  Danville,  Va., 
where  it  was  due  at  7  A.  M.  Sunday,  and  by  reason  of 
unexpected  and  unavoidable  circumstances  the  train  was 
delaved  so  that  it  ran  from  Jamestown  to  Greensboro,  ten 
miles,  after  9  A.  M.  Snndav,  the  defendant  would  not  be 
guilty. 

'*  4.  That  in  order  to  constitute  guilt  in  this  case  the  vio- 
lations of  the  terms  of  the  statute  must  be  willful,  and 
unless  it  was  the  defendant  would  not  be  guilty. 

"5.  If  the  train  started,  as  testified  by  Roy  all,  from 
Charlotte  at  8:30  P.  M.,  Saturday,  for  Danville  at  7  A.  M. 
Sunday,  and  was  delayed  as  testified  by  Royall,  that  such 
delay  was  unavoidable,  and  as  further  testified  by  Royall, 
it  was  necessary  to  reach  Greensboro  in  order  to  get  water 
and  coal  and  subsistence  for  the  crew,  then  the  running 
from  Jamestown  to  Greensboro  after  9  A.  M.  Sunday 
morning  was  not  wilfull  and  the  defendant  would  not  be 
guilty.'' 

The  court  refused  these  instructions,  and  instructed  the 
iurv  if  thev  believed  the  testimony  the  defendant  was 
guilty.  Defendant  excepted  to  the  court's  refusal  to  give 
instructions  as  asked.  There  was  a  verdict  of  guilty,  and 
from  the  judgment  thereon  the  defendant  appealed. 

Attorney  General  and  Messrs,  Shepherd  c&  Bushee^  for 
the  State. 

Mr,  F.  H,  Busbee^  for  defendant  (appellant). 

Avery,  J.  :  Tiie  statute  {The  Code^  Sec.  1973)  under 
which  the  indictment  is  drawn  is  not  unconstitutional. 
Although  it  afl^ects  interstate  commerce  to  some  extent, 
there  is  nothing  in  its  provisions  which  suggests  a  purpose 
on  the  part  of  the  Legislature  to  interfere  with  such  traffic. 
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or  inilicative  of  any  other  intent  than  to  prescribe  in  the 
honest  exercise  of  the  police  power  a  rule  of  civil  conduct 
for  persons  witliin  her  territorial  jurisdiction.  Such  a 
law  is  valid  and  must  be  obeyed  unless  and  until  Coni;reii& 
shall  have  passed  some  statute  which  supersedes  that  act 
by  prescribing  regulations  for  the  running  of  trains  on  the 
Sabbath  on  all  railway  lines  eno:aired  in  interstate  com- 
merce.  Ilunnington  v.  Georgia^  163  U.  S.,  299.  While 
the  State  may  not  interfere  with  transportation  into  «»r 
throu":h  its  territory,  "beyond  what  is  absolutely  nece?- 
sary  for  its  self-protection,"  it  is  authorized  in  the  exen-i^e 
of  the  police  power  to  provide  for  maintaining  domestic 
order,  and  for  })rotecting  the  health,  morals  and  security 
of  the  people.  Hallway  v.  Van  Huaen^  05  U.  S.,  47o, 
473.  Congress  is  unquestionably  empowered,  whenever  it 
may  see  fit  to  do  so,  to  supersede  by  express  enactment  on 
this  subject  all  conflicting  State  legislation.  Rut,  until 
its  powers  are  asserted  and  exercised,  the  statute  under 
which  the  indictment  is  drawn  may  be  enforced  and  will 
constitute  one  of  the  many  illustrations  of  the  principle 
that  the  States  have  the  power,  at  least  in  the  absence  of 
any  action  by  ('ongress,  to  pass  laws  necessary  to  preserve 
the  health  and  morals  of  their  people,  though  their 
enforcement  may  involve  some  slight  delay  or  disturbance 
of  the  transportation  of  goods  or  persons  througli  their 
borders.  Morgan  v.  Louisiana^  1 18  U.  S.,  455,  403  ;  Huu- 
nington  v.  Georgia^  snpra^  at  p.  314  ;  Smith  v.  Ahih>ima. 
124  II.  S.,  465,  474,  479,  482;  Bagg  v.  Railroad.  1^9 
N.  C,  279. 

The  statute  [Code^   Sec.    1973)    declares  the  running  ot' 
any  such  train    as  that   in    (juestion    is    admitted   to  have 
V)een,  after  9  o'clock    on    Sunday   morning,  to  be  a  misde- 
meanor.      It  is  not  denied  that  the  train  arrived  at  Greens- 
boro at   10:25    A.   M.    on    Sunday.     The  State,  therefore. 
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ej&tKh]hhed  prima  facie  the  guilt  of  the  defendant.  If  the 
defense  relied  upon  was  that  it  was  necessary  to  run  after 
the  hour  fixed  as  the  limit  by  statute  in  order  to  preserve 
the  health  or  to  save  the  lives  of  the  crew  employed  on 
the  train,  or  relieve  them  from  severe  suffering,  it  was 
incumbent  on  the  defendant  to  show  to  the  satisfaction  of 
the  jury  that  the  act  was  done  under  the  stress  of  such 
necessity  in  order  to  excuse  it  as  not  in  violation  of  the 
spirit  though  in  conflict  with  the  letter  of  the  law.  State 
V.  Brown,  109  N.  C,  802  ;  State  v.  McBrayer,  98  N.  C, 
619.  The  evidence  is  not  sufficient  in  any  aspect  of  it  to 
excuse  the  running  of  the  train  after  9  o'clock.  Admit- 
ting that  it  was  impossible  to  procure  water  at  the  tank  at 
Jamestown  (though  the  fact  shown  was  not  that  the  tank 
could  not  have  been  filled  by  pumping  but  that  it  was 
empty)  or  supplies  of  food  for  the  crew,  non  constat  but 
that  both  food  and  water  could  have  been  obtained  in 
sufficient  quantity  at  any  town  or  station  on  the  road  west 
of  Jamestown.  In  fact,  the  testimony  tends  rather  to 
show  that  those  who  directed  the  movements  of  the  train 
had  abundant  reason  for  anticipating  further  delays,  and 
ought,  therefore,  to  have  ordered  it  to  lie  over  sooner. 
The  authorities  of  the  road  ought  to  have  been  aware  that 
in  such  a  busy  time,  when  so  many  trains  were  in  motion, 
they  ought,  in  the  exercise  of  ordinary  care,  to  have 
ordered  the  train  to  move  on  to  the  siding  in  time  to 
avoid  any  risk  of  violating  the  law.  The  proof  oifered 
falls  very  far  short  of  excusing  the  act,  denounced  as  a  vio- 
lation of  law,  by  showing  that  it  could  not  have  been 
obeyed  by  the  exercise  of  due  precaution  without  immi- 
nent risk  of  endangeiing  the  lives  or  health  of  the  crew  on 
board  the  train.  For  the  reasons  given  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 
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STATE  V.  JAMES  GROVES,  et  al. 

Indictment  for  Killing  Cattle — Ooats — Comstructian  of 
Statute  —  Trial  —  Demurrer  to  Evidence  —  Instruc- 
tions. 

1.  The  object  of  a  trial  bein^  to  ascertain  the  truth  of  the  matter 

in  controversy,  the  trial  judge  may,  in  his  discretion,  permit 
a  witness  to  be  recalled  after  the  party  has  rested  his  case« 
or  even  after  all  the  evidence  has  closed. 

2.  The  word    **  cattle/'    as  used  in    Section    1003  of    Thf  Code, 

embraces  all  domestic  quadrupeds,  including  '^goatv/' 

8.  Where,  at  the  conclusion  of  the  prosecution's  case  on  a  trial, 
the  defendant  demurs  to  the  evidence,  it  is  proi>er  for  the 
Court,  upon  overruling  the  demurrer,  to  refuse  perinic«iaii 
to  the  defendant  to  otter  any  testimony,  and  to  charge  the 
jury  on  the  state  of  facts  admitted  by  the  demurrer. 

4.  When  a  defendant  desires  the  benefit  of  a  demurrer  to  the 

evidence,  he  should  first  introduce  his  testimony,  and  tfaen 
ask  an  instruction  that  there  is  not  sufficient  evidence  to  go 
to  the  jury. 

5.  A  mere  omission  to  charge  the  jury  on  a  particular  aspect  ot 

the  case  is  not  ground  for  an  exception  unless  an  instractioo 
is  asked  and  refused. 

Indictment,  under  Section  1003  of  Ths  Code^  for  will- 
fully and  unlawfully  killing  cattle,  tried  before  Cohle^  J.^ 
and  a  jury,  at  Fall  Term,  1896,  of  Duplin  Superior  Court. 

At  the  trial,  after  the  Solicitor  had  rested  his  case,  and 
the  defendant  demurred  to  the  evidence  as  being  insuffi- 
cient to  go  to  the  jury  on  a  certain  point,  the  State  wa» 
allowed  to  recall  a  witness  on  such  point,  and  defendaiit«^ 
excepted.  The  defendants  then  offered  to  introduce  testi- 
mony, but  the  court  refused  to  permit  them  to  do  so, 
and  charged  the  jury  on  the  facts  testified  to  by  the 
State's  witnesses. 
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The  defendants  were  convicted  and  appealed. 

Attorney  General  and  Mr,  Perrin  Bushee^  for  State. 
Messrs,  Stevens  &  Beasley^  for  defendants  (appellants). 

Clakk,  J.:  The  court  in  its  discretion  promptly  permit- 
ted the  witness  to  be  recalled,  and  indeed  might  have  done 
BO  even  after  the  evidence  had  closed.  Olive  v.  Olive^  95 
N.  C.,485.  The  object  of  a  trial  is  to  a  certain  the  truth 
of  the  matter  in  controversy.  The  Code ^  Sec.  1003,  makes 
it  a  misdemeanor  to  willfully  and  unlawfully  kill  or  abuse 
any  "  horse,  mule,  hog,  sheep  or  other  cattle,"  &c.  The 
word  *'  cattle"  has  a  restricted  sense  which  applies  only  to 
the  bovine  species,  and  also  a  broader  meaning  which 
includes  all  domestic  animals.  That  it  is  used  here  in 
the  latter  and  broader  sense  is  apparent  from  the  context, 
'^  horse,  mule,  hog,  sheep  or  other  cattle."'  Indeed,  the 
broader  sense  is  the  more  usual  one.  3  Am.  &  Enjr.  Encv., 
43.  Worcester's  definition,  "  a  collective  nam'e  for  domes- 
tic quadrupeds,  including  the  bovine  tribe,  also  horses, 
asses,  mules,  sheep,  goats  and  swine,"  was  approved  by 
this  court  in  Randall  v.  Railroad^  104  N.  C,  410. 
To  same  effect  are  the  Standard,  Webster  and  Century 
dictionaries. 

In  the  Scriptures  the  word  ''cattle"  ordinarily  and 
usually  embraces  goats,  notably  in  the  contract  between 
Laban  and  Jacob.     Genesis,  Ch.  30,  v.  32. 

In  Decatur  Bank  v.  St.  Louis  BanJc^  21  Wall.,  294,  the 
word  "  cattle  "  is  held  to  be  broad  enough  to  include  even 
Bwine.  In  England  the  Stat.  9  Geo.  II.,  Ch.  22,  (commonly 
called  the  Black  Act,)  made  it  punishable  with  death  with- 
out benefit  of  clergy  ''to  maliciously  and  unlawfully  kill 
anv  cattle."  Under  this  it  was  held  that  the  statute 
embraced  domestic  animals  other  than  the  bovine  species, 
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as   a  mare,    2  East  PI.  of  Crown,    1074;   King   v.  Paty, 

2  W.  Bl.,  721,   and  "  piprs "  in   Rex  v.  Chappie,  1  Crown 
Cases,  77. 

The  demurrer  to  the  indictment  therefore  on  the  ground 
that  '*  other  cattle  "  did  not  include  goats  was  properlj 
overruled. 

The  defendant  demurred  to  the  evidence,  and  the  Court, 
after  overruling  such  demurrer,  properly  refused  to  allow 
the  defendant  to  introduce  further  evidence,  and  charged 
the  jury  upon  the  state  of  facts  admitted  by  the  demurrer. 
State  v.  Adams^  115  N.  C,  775,  784,  and  cases  there  cited. 
As  stated  in  that  opinion,  if  the  defendant  has  evidence  he 
should  give  the  jury  the  benefit  of  it,  and  (unless  his  own 
evidence  proves  the  case  against  him)  it  will  be  still  open 
to  him  to  ask  an  instruction  that  there  is  not  sufficient  evi- 
dence to  go  to  the  jury.  But  if  he  demurs  on  that  ground 
the  Court  will  not  permit  him  to  "take  two  bites  at  a 
cherry  "  by  fishing  for  the  opinion  of  the  Court  and  after- 
wards  introducing  testimony  if  the  demurrer  is  over- 
ruled. 

There  is  nothing  to  show  that  the  court  was  prayed  and 
refused  to  charge  that  if  the  defendants  killed  the  goats  by 
mistake  they  would  not  be  guilty.  A  mere  omission  to 
charge  on  a  particular  aspect  of  the  case  is  not  ground  of 
exception,  unless  an  instruction  is  asked  and  refused.  State 
V.  Variier^  115  N.  C,  744,  and  numerous  cases  cited  in 
Clark's  Code,  p.  382.  Besides,  there  is  no  evidence  set 
out  tending  to  show  that  such  state  of  facts  was  in  proof, 
and  the  court  in  tact  charged  the  jury  that  they  must  Im? 
satisfied  bevoiid  a  reasonable  doubt  that  the  defendants 
willfully  and  unlawfully  killed  the  goats  in  an  enclosure 
not  surrounded  by  a  lawful  fence,  thus  excluding  the  idea 
of  a  killing  by  mistake. 

No  Error. 
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STATE  V.  B.  J.  BROWN. 

IndictTnent  for    Unlawfully  Performing   Marriage   Cere- 
mony— Personating  Ordained  Minister'. 

1.  A  private  citi/.en  who  personates  an  ordained  minister  and, 
with  the  consent  of  the  parties,  solemnizes  a  marriage 
between  a  man  and  woman  is  not  guilty  of  any  criminal 
offence  known  to  the  common  or  statute  law. 

*3.  Query  as  to  the  validity  or  effect  of  the  action  of  the  parties. 

Criminal  action,  tried  before  Starhuck^  «/.,  and  a  jury, 
at  the  jMareh  Term,  1896,  of  Pender  Superior  Court,  upon 
bill  of  indictment  as  follows: 

"  The  jurors  for  the  State  upon  their  oath  present  that 
B.  J.  Brown,  late  of  said  county  on  the  14th  day  of 
March,  1895,  in  said  county,  not  then  and  there  being  an 
ordained  minister  of  any  religious  denomination  or  a  jus- 
tice of  the  peace  of  said  county,  and  not  being  by  law 
authorized  so  to  do,  did  unlawfully,  willfully  and  corruptly 
celebrate  and  solemnize  a  marriage  between  Joseph  W. 
Smith,  a  male  person,  and  Mary  E.  Newkirk,  a  female  per- 
son, contrary  to  the  statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State. 

*'  Arid  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  the  said  B.  J.  Brown,  in  said  county 
on  the  day  and  year  aforesaid,  not  then  and  there  being  an 
officer  authorized  by  law  to  celebrate  a  marriage,  to-wit: 
an  ordained  minister  of  any  religious  denomination  or  a 
justice  of  the  peace  of  said  county,  did  unlawfully,  will- 
fully, corruptly  and  falsely  presume  to  act  as  an  ordained 
minister  of  the  Missionary  Baptist  denomination  ;  and  so 
presuming  to  act  as  such  officer,  did  then  and  there  in  said 
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county  celebrate  and  solemnize  a  marriage  between  Joseph 
W.  Smith,  a  male  person,  and  Mary  E.  Newkirk,  a  female 
person,  and  then  and  there  pronounce  them  man  and  wife, 
not   being    by    law    authorized   so   to  do,  contrary  to  the 
statutes  in  such  cases  made  and  provided  and  against  the 
peace  and  dignity  of  the  State.     And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present  that  the  said 
B.  J.  Brown,  in  said  county  on  the  day  and  year  aforesaid, 
not  then  and  there  being  a  public  officer,  duly  authorized 
by  law^  to  celebrate  a  marriage,  to- wit :    an    ordained  min- 
ister  of   any  religious   denomination   or  a  justice  of  the 
peace  of  said  county,  did  unlawfully,  willfully,  corruptly, 
falsely  and  fraudulently  personate  an  ordained  minister  of 
the  Missionary  Baptist  denomination,  and   so  unlawfully, 
willfully,  corruptly,   falsely  and   fraudulently  personating 
an  ordained  minister  of  the  Missionary  Baptist  denomina- 
tion, a  public  officer  authorized  by  law-  to  celebrate  a  mar- 
riage, did    then    and   there  in    said   county  celebrate  and 
soleninize  a  marriage   between    Joseph  W.  Smith,  a  male 
person,  and  Mary  E.  Newkirk,  a  female  person,  and  then 
and  there  pronounce  them  man  and  wife,  to  the  great  per- 
version of  public  justice,  to  the  evil  example  of  all  others, 
contrary  to  the  statutes  in  such  cases  made  and  provided, 
contrary  to  law,  and  against  the  peace  and  dignity  of  the 
State/'" 

The  jury  returned  a  verdict  of  guilty  against  the  said 
defendant.  The  solicitor  for  the  State  prayed  judgment. 
Refused,  and  the  solicitor  for  the  State  excepted.  The 
defendant  moved  the  court  to  arrest  the  judgment  upon 
the  grounds  that  the  bill  charged  and  the  facts  set  forth 
therein  constituted  no  indictable  oifence.  The  motion  was 
allowed  and  the  solicitor  appealed. 
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Attorney  General  and  Messrs.  Stevens  cfe  Beasley^  for  the 
State. 

No  counsel  contra, 

Faircloth,  C.  J. :  The  indictment  contains  three  counts  : 
1-  Charging  that  defendant,  not  being  an  ordained  min- 
ister or  a  justice  of  the  peace,  and  not  being  by  law  author- 
ized so  to  do,  did  unlawfully,  willfully  and  corruptly 
Boleinnize  a  marriage  between  a  male  and  female,  &c.  2. 
Charging  that  defendant,  not  being  authorized  by  law  to 
celebrate  a  marriage,  did  unlawfully,  &c.,  presume  to  act 
as  an  ordained  minister  and  celebrate  a  marriage  between 
a  male  and  female  person,  and  to  pronoui'ce  them  man  and 
wife,  contrary  to  the  statute,  &c.  3.  Charging  that  defend- 
ant, not  being  a  public  officer,  nor  an  ordained  minister  or 
justice  of  the  peace,  did  unlawfully,  &c.,  personate  an 
ordained  minister,  and  so  <*.elel)rate  a  marriage  between  a 
male  and  female  person  and  pronounce  them  man  and 
wife,  contrary,  &c. 

The  jury  rendered  a  verdict  of  guilty,  and  on  motion  of 
the  defendant,  judgment  was  arrested  and  the  solicitor 
excepted  and  appealed.  The  record  discloses  no  evidence 
by  the  State  or  the  defendant,  nor  any  exception,  except  as 
above  stated.  Assuming,  however,  every  fact  alleged  to 
be  true,  we  are  unable  to  discover  any  criminal  oifence 
known  to  the  law.  We  are  referred  to  no  authority  for  the 
position  of  the  State.  We  were  referred  to  Code^  Section 
1812,  which  only  prescribes  what  is  a  valid  marriage  ;  also 
to  Code^  Section  1112,  which  imposes  a  penalty,  and  declares 
it  to  be  a  misdemeanor  for  any  officer  to  fail  to  return  pro- 
cess, &c.,  or  for  any  person  who  is  not  authorized  by  law 
to  presume  to  act  as  any  such  officer. 

So,  the  case  is  that  of  a  private  citizen,  unofficial,  cele- 
brating a  marriage  between  a  man  and  woman  with  their 
consent  and  they  are  not  complaining,  and  are  presumably 
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satisfied  and  enjoying  their  new  relation.  We  are  not 
aware  of  anj^  statute  or  principle  of  the  common  law 
declaring  the  action  of  the  defendant  to  be  a  crinuDal 
offence.  We  are  not  considering  the  validity  or  invalidity 
or  effect  of  the  action  of  the  several  parties. 

Atfirrned. 


STATE  V.  HAYWOOD  LEACH. 

Indictment  for  Highway  Robbery — Evidence^  Sujjieiency 

of — Pr  active. 

1.  Where  a  defendant  introduces  no  evidence  and  excepts  Deither 

to  the  evidence  introduced  by  the  State  nor  to  any  ruiiDg  of 
the  Court,  it  is  too  late  after  verdict  to  move  for  a  new  trial 
on  the  ground  that  the  testimony  did  not  warrant  the 
verdict. 

2.  Where,  on  a  trial  for  robbery,  the  evidence  was  that  the  prose- 

cutor had  shown  his  money  in  a  barroom  where  defendatit 
was ;  that  when  he  started  home  defendant  and  another 
followed  him  and  defendant  pretended  to  help  hiDi  on  his 
horse,  and  put  his  hand  in  his  pocket  and  was  accused  of 
trying  to  rob  him  ;  that  prosecutor  then  rode  towards  home 
and  aV^out  one-half  mile  from  town  he  was  strock  from 
behind  and  rendered  unconscious,  and,  upon  regaiDing  con- 
sciousness, his  money  was  gone;  that  across  fields  it  was 
nearer  from  the  barroom  to  the  place  where  he  was  robbed 
than  by  the  road,  and  that,  when  prosecutor  started  home- 
ward by  the  road,  defendant  started  across  the  field :  aod 
that  next  morning  tracks  which  defendant's  shoes  fitted 
were  found  in  the  road  where  prosecutor  was  robbed  :  Htld^ 
that  the  evidence  was  not  only  sufficient  to  be  submitted  to 
the  jury,  but  clearly  supported  the  verdict. 
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Ini)ictmk:nt  for  highway  robbery,  tried  before  Melver, 
«A,  and  a  jury,  at  Fall  Term,  1896,  of  Chatham  Superior 
Court. 

Tlie  evidence  was  as  follows  : 

H.  H.  Henderson  testified  :  That  he  lives  about  seven 
miles  north  of  Pittsboro.  Was  in  Pittsboro  September 
25th,  and  frequently  during  the  day  in  tlie  barroom  of  A.  P. 
Terry,  and  was  drinking  some,  but  was  not  drunk.  Took 
four  drinks  during  the  day.  Came  to  Pittsboro  about  9 
in  tlie  morning.  Knows  what  happened  and  was  able  to 
attend  to  his  business.  Left  the  barroom  about  8,  or  a  little 
before.  That  he  had  about  §40  or  §45  in  his  pocket,  in 
greenbacks,  and  a  few  dollars  in  silver.  Pulled  this  money 
out  of  his  pocket  while  in  the  barroom,  and  had  it  out 
several  times  during  the  day.  Defendant  was  present  when 
he  had  the  monev  out,  and  knew  he  had  it,  and  saw  it. 
That  he  came  to  town  on  horseback,  and  left  his  horse 
hitched  behind  the  store  of  ().  S.  Poe  &  Son,  about  75  or 
80  yards  from  the  barroom.  When  he  left  the  barroom 
for  his  horse,  it  being  about  dark,  the  defendant  and 
another  party  (Will  Baldwin)  followed  him  to  his  horse. 
He  did  not  need  their  assistance,  and  did  not  ask  them 
to  go  with  him.  He  had  a  bundle  of  socks  and  a  bundle 
of  shoes  in  his  arms.  They  followed  him  to  his  horse. 
Baldwin  held  the  horse  by  the  bridle.  Defendant  Leach 
pretended  to  assist  him  on  his  horse,  and  after  he  was  on 
the  horse  the  defendant  with  his  hands  still  on  him 
attempted  to  take  the  money  from  his  pocket.  The  money 
was  in  a  left-hand  front  pants  pocket,  and  the  defendant 
saw  him  put  it  there  before  he  left  the  barroom.  That  he 
said  to  him  :  "  Never  mind  my  pocket,  I  will  attend  to  my 
poeketbook  myself.  Take  your  hand  out  of  my  pocket. 
You  are  trying  to  take  my  money" — and  defendant  replied, 
"  t  will  see  you  later."     He  then  rode  off   in  a  walk,  and 
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did  not  see  him  anymore.  The  road  towards  hJB  home 
was  west  abon tone-fourth  mile,  and  then  turned  at  right 
angles  north.  He  rode  along  in  a  walk  till  he  reached  the 
cor.ier  at  Ha)  London's,  which  was  the  corner  of  the  ri^ht 
angle,  and  rode  down  the  north  road  about  one-fourth  mile 
and  as  he  was  in  a  few  yards  of  the  Taylor  place  he  was 
struck  from  behind  and  knocked  from  his  horse.  Remem- 
bered no  more  until  about  daybreak  next  morning,  when 
he  was  aroused  by  the  mail  rider  and  others,  who  came  ont 
from  town  for  him,  to  wit,  Mr.  Clark,  Mr.  Hill,  and  Aaron 
Degraffenreidt.  His  money  was  gone,  and  the  shoes  and 
socks  and  his  knife  were  lying  by  him  in  the  road. 

T.  B.  Fowler  testified  :  That  he  lived  in  Pittsboro,  and 
saw  Henderson  in  town  on  the  day  he  was  struck — Friday 
September  25th.  Saw  him  late  in  the  evening.  He  was 
drinking  but  not  drunk.  He  was  well  acquainted  with 
the  road  leading  ont  to  Henderson's  home,  and  it  rnn§ 
west,  after  leaving  Poe's  store,  about  one-fourth  mile,  and 
then  turns  north  at  right  angles.  That  leaving  Foe's 
store,  where  Henderson's  horse  was  hitched,  and  going 
through  the  field  to  the  point  where  Henderson  was  struck 
is  about-one  fourth  mile  nearer  than  going  around  the 
road.  That  the  way  to  go  through  the  field,  and  a  direct 
line  to  the  said  point  after  leaving  Poe's  store,  is  to  go  up 
by  the  post  office,  and  down  the  alley  at  Exline's  Hotel, 
out  by  the  old  schoolhouse  in  the  field,  or  go  down  by  Line- 
berry's  house,  at  the  corner  of  the  block,  and  go  up  to  the 
schoolhouse,  meeting  the  alley  from  Exline's,  and  that  the 
distance  from  Poe's  store  to  the  schoolhouse  is  the  same 
either  way.  The  schoolhouse  is  at  the  opposite  corner  of 
the  block  from  Poe's  store — a  few  yards  beyond.  The 
direct  way  from  the  schoolhouse  lo  the  point  on  the  main 
road  (the  Snow  Camp  road)  is  through  an  old  field,  cross- 
ing a  creek,  and   some   old  straw  fields — some  cultivated 
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land.  He  went  out  this  way  the  morning  after  the  rob- 
bery, and  just  after  he  crossed  the  creek  he  found  tracks 
alongside  an  old  hedge,  and  followed  these  tracks,  and 
they  went  directly  to  a  large  tree  on  the  road,  or  a  few 
yards  above,  where  Henderson  was  found  next  morning 
after  the  robbery.  Tracks  made  by  a  Number  10  shoe  on 
left  loot,  which  was  run  down  at  the  heel.  Right  foot 
apparently  straight.  After  describing  the  route  through 
an  old  field,  the  witness  stated  that  he  followed  the  tracks, 
and  that  they  left  an  old,  dim  path  soon  after  crossing  the 
creek,  and  that  by  going  that  way  from  Poe's  store  it 
was  a  quarter  of  a  mile  nearer  than  by  going  around  the 
road  but  leaving  the  place  where  Henderson  was  found, 
where  there  was  a  large  quantity  of  blood  on  the  ground, 
he  found  the  same  tracks  going  away,  but  crossing  the 
fence  between  the  points  where  they  came  into  the  road 
and  where  the  blood  was  found.  They  came  into  the  path 
of  the  tracks  going  out  about  50  yards  from  the  road,  and 
in  coming  this  way  they  passed  through  an  open  field,  and 
were  made  by  some  one  while  running.  All  these  tracks 
were  evidently  made  the  day  or  night  before,  and  were 
nearly  fresh.  On  the  following  day  (Haywood  having  been 
arrested  and  placed  in  jail  that  evening),  the  day  of  his 
first  search,  he,  in  company  with  others,  took  the  shoes 
found  on  the  defendant  when  arrested,  and  carried  them 
to  these  tracks,  and  tried  them  in  those  which  were  the 
plainest,  and  they  tit  exactly,  and  the  run-down  shoe  settled 
exactly  in  the  track  of  that  foot.  That,  besides  the  run- 
down part  of  It,  the  left  shoe  had  a  broken  place  in  the 
sole,  near  the  toe,  and  on  the  right  side.  That  he  noticed 
this  in  the  track — peculiarity  in  the  track — and  when  the 
shoe  was  placed  in  it  he  found  that  this  peculiar  rough 
place,  which  he  had  noticed  in  the  track,  fit  exactly.  On 
the  right-hand   track,   at    the    heel,   he    observed  a  rise  in 
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the  middle  of  the  track — a  small  monnd — as  if  the  dirt  in 
the  middle  of  the  heel  had  been  pressed  down  even  with  the 
remainder  of  the  bottom  of  the  heel.  When  he  saw  the  right 
shoe  of  defendant  at  the  trial  he  noticed  that  there  was  a 
smooth  hole  in  the  middle  of  the  right  heel,  as  it*  it  had 
been  burned  by  a  hot  iron.  When  placed  in  the  track* 
this  cavity  in  the  heel  fit  the  mound  of  the  track.  Witnes? 
was  convinced  that  the  shoe  made  the  track.  The  shoe  was 
half-soled,  and  the  track  showed  it  was  made  by  a  shoe 
which  had  been  half-soled.  "I  went  and  got  defendant^ 
shoes.  He  did  not  object  to  giving  them  np.  He  was  in 
jail.  ' 

F.  0.  Poe  testified  that  he  is  a  member  of  the  firm  of 
O.  S.  Poe  &  Son.  Saw  Henderson  on  September  25th.  He 
was  frequently  in  his  store,  and  was  in  there  just  as  he  wa» 
closing  his  store.  He  was  not  drunk,  but  had  been  drink- 
ing. Saw  him  have  a  roll  of  money,  and  he  paid  him  some 
just  as  he  was  leaving  his  store.  Knows  the  point  where 
Henderson  is  said  to  have  been  found.  Saw  a  large  quan- 
tity of  blood  thereon  the  ground.  Went  with  witness 
Fowler,  and  saw  track,  as  testified  to  bv  Fowler.  This 
witness  testified  substantially  as  did  Fowler. 

Will  Baldwin  testified:  That  he  was  with  defendant  on 
the  night  of  the  25th  September.  Went  with  hini  to 
Henderson's  horse.  Defendant  had  his  arm  partly  around 
Henderson  when  he  got  on  his  horse,  and  after  he  got  on 
the  horse  he  heard  Henderson  say  to  him  :  "  Take  your 
hand  out  of  my  pocket,  you  damned  thief.  You  are  tryinjr 
to  steal  my  money.  ,1  know"  what  you  are  doing."  Defend- 
ant replied,  "  I  am  not  trying  to  take  your  money.'"'  I  did 
not  hear  defendant  say,  '*  I  will  see  vou  later."  Think  I 
could  have  heard  it  if  it  had  been  said.  Henderson  rode 
off,  and  he  and  some  other  colored  boys,  who  had  come  up, 
started    over    to    Sheriff   Brewer's    corn-shuckiug.     That 
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Brewer's  was  directly  east  from  the  store.  That  Hender- 
son rode  oif  on  the  road  going  directly  west,  and  the  post- 
office  was  north.  That  they  said  to  defendant,  "  Come  on; 
let's  go  on  over  to  the  shii'^king,"  and  he  replied,  •'  I  am 
not  going  now  ;  I  may  come  later."  That  defendant  im- 
mediately left  them,  and  went  towards  the  post-ufficc,  :ind 
to  the  corn-shnckins?.  That  thev  all  left  where  the  horse 
\va?i  hitched  as  soon  as  Henderson  left,  and  defendant  left 
the  witness  as  soon  as  he  reached  the  corricr  of  the  store. 
That  he  knows  where  the  old  schoolhouse  is,  as  testified  to 
by  Fowler,  and  to  go  there  from  Poe's  store  it  is  the  same 
distance  to  go  down  by  Lineberrv's  or  to  go  up  by  the 
post  office  and  down  the  alley  at  Exline's  Hotel.  Did  not 
&ee  defendant  any  more  nntil  late  that  night,  when  he 
came  over  to  thec^orn-shucking,  and  that  the  distance  from 
the  store,  where  they  parted,  to  the  point  where  the  rob- 
bery was  said  to  have  been  committed  is  about  one-fourth 
mile,  and  that  the  distance  to  Sheriff  Brewer's  from  the 
store  is  nearly  half  a  mile,  making  the  distance  from  th(3 
place  of  the  robbery  to  Brewer's  nearly  a  mile,  one  direc- 
tion from  the  store  ;  the  other,  the  other  direction. 

A.  P.  Terry  testified  :  That  he  is  the  keeper  of  the 
bar-room  at  Pittsboro,  and  knows  Henderson.  That  he 
was  in  his  bar-room  several  times  during  the  day  of 
September  25,  1S96.  Was  drinking  a  little,  but  not 
drunk.  Had  some  mon; y,  in  greenbacks,  and  had  it  out 
several  times,  treating  different  parties.  He  last  saw  him 
between  7  and  8  o'clock  at  night,  and  when  he  left  he  was 
not  drunk.  Witness  states  that  he  was  at  his  bar-room 
very  early  next  morning,  and  that  defendant  Leach  came 
down' there  very  early,  and  that  his  pants  legs  were  nearly 
covered  with  ''  beggar  lice."  The  witness  Fowler  had 
already    testified    that,   in    going    through    the    old    field 

described  by  him,  his  clothing  became  nearly  covered  with 
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beggar  lice,  and  that  in    following  the  tracts  described  he 
went  through  these  old  fields. 

A.  B.  Clark  testifies  :  That  he  lived  in  Pittsboro,  and 
that  early  in  the  morning  of  September  25tli  he  was 
informed  that  Henderson  was  seriously  injured^  and  was 
found  in  an  unconscious  condition  on  the  Snow  Camp 
road,  leading  north  from  Hal  London's.  That  he  went 
there  in  a  hack  to  see  him,  and  found  him  lying  on  the 
side  of  the  road  a  few  yards  below  the  Taylor  place,  and 
just  beyond  the  oak  tree  testified  to  by  Fowler,  and  that 
there  was  a  large  quantity  of  blood  in  the  road.  Henderson 
was  on  the  other  side  of  the  road,  lying  coiled  up,  with  the 
back  of  his  head  badly  bruised  in  two  places  and  bleeding. 
The  rim  of  his  hat,  which  was  lying  near  by,  was  cut. 
Two  small  holes  or  torn  places  through  the  hat  at  thecMlge 
of  the  rim,  as  if  made  by  some  stroke.  Henderson  was 
barely  conscious.  Witness  and  others  picked  him  op, 
placed  him  in  the  hack  and  brought  him  to  his  hoteU 
where  he  remained  till  the  day  of  the  trial.  That  the 
bruises  or  wounds  were  just  below  the  right  ear — a  little 
towards  the  middle  of  the  back  of  the  head.  That  he 
found  the  articles — shoes  and  socks — and  also  found  his^ 
pocketknife  and  a  half-pint  bottle  nearly  full  of  whisky 
lying  side  by  side,  as  if  drawn  out  of  the  pocket  together, 
and  that  he  was  informed  by  the  mail  rider  that  Henderst>n 
was  out  there,  and  of  his  condition. 

The  defendant  introduced  no  evidence,  nor  did  he  except 
to  anv  of  the  evidence  off'ered  by  the  State  or  to  anv  nil- 
ings  of  the  Court.  There  was  a  verdict  of  guilty,  and 
defendant  thereupon  moved  for  a  new  trial  on  thegronnd 
that  the  testimony  did  not  warrant  the  verdict.  The 
motion  was  refused  and  defendant  appealed. 
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Attorney  General  and  Messrs,  Shepherd  <&  Bushee^  for 
the  State. 

No  counsel  contra. 

FuROHES,  J.:  The  defendant  was  indicted  for  highway 
robbery;  verdict  of  gnilty  and  judgment  thereon,  from 
which  he  appealed. 

'The  defendant  introduced  no  evidence  on  the  trial,  nor 
did  he  except  to  any  introduced  by  the  State,  nor  did  he 
except  to  any  ruling  of  the  court.  But,  after  the  verdict 
had  been  rendered,  he  moved  for  a  new  trial  "on  the 
ground  that  the  testimony  did  not  warrant  the  verdict.'' 
If  this  motion  is  to  be  taken  to  mean  that  there  was  no 
evidence,  or  not  sutficient  evidence,  to  authorize  the  sub- 
mission of  the  case  to  the  jury,  it  was  made  too  late.  State 
V.  Kiger,  115  N.  C,  746  ;  State  v.  Keath,  83  N.  C,  626  ; 
State  v.  Hartj  116  N.  C,  976.  But  as  this  ruling  is  regarded 
ae  somewhat  technical,  we  have  carefuUv  examined  the 
whole  of  the  testimony  in  the  case,  and  consider  it  not 
only  suiRcient  to  authorize  its  submission  to  the  jury,  but, 
if  believed,  and  that  was  a  question  for  the  jury,  we  do  not 
eee  how  they  could  have  found  otherwise  than  they  did. 

There  is  no  error  and  the  judgment  is  aflSrmed. 

Afiirmed. 
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STATE  V.  ]).  I.  WOODWARD. 

Indictment  for  Forcible  Trespass — Evidence^  Sufficiency  of\ 

1.  Where,  in  the  trial  of  an  indictment  for  forcible  trespass,  it 

appeared  that  the  pro»eeutor^e  mill  was  placed  on  land  Ieas«<i 
by  the  defendant,  with  the  consent  and  under  contract  with 
the  latter  that  the  defendant  was  to  furnish  lof?6  to  be  sawed 
by  the  prosecutor  at  a  specified  price;  that  the  defendant  and 
hie  laborers  destroyed  the  mill  in  the  presence  of  the  prose- 
cutor, who  protested  against  it ;  that  no  notice  had  b€«n 
ffiven  to  prosecutor  of  defendant's  intention  to  remove  the 
mill,  and  that  defendant,  when  asked  why  he  did  not  let  the 
prosecutor  know  that  he  was  going  to  tear  down  the  mill, 
said  :  *'It  would  not  have  done,"  the  owner  **wa8in  possespion 
and  would  have  been  bad  to  get  out;''  Held^  that  it  was  proper 
to  leave  to  the  jury  the  question  whether  the  defendant  wa^ 
guilty  after  determining  in  whom  was  the  possession. 

2.  The  gist  of  the  offence  of  a  criminal  forcible  trespass  is  that 

there  be  such  an  offer  of  violence  or  demonstration  of  for« 
as  is  calculated  to  bring  about  a  breach  of  the  peace,  and 
this  may  be  implied,  even  if  there  be  no  actual  violence  or 
any  fear  inspired  by  those  committing  the  trespass,  if  thf 
person  whose  posset^sion  is  invaded  be  present  at  anytime 
during  the  commission  of  the  act  and  forbidding  it. 

Indictmknt  for  forcible  trespass,  tried  before  Coble,  J.^ 
and  a  jurv,  at  August  Term,  1896,  of  Duplin  Superior 
Court. 

Tlie  defendant  was  convicted  and  appealed.  The  fact? 
appear  in  the  opinion  of  Associate  Justice  Furches. 

Attorticij  General^  for  the  State. 

Messrs.  Stevens  cfe  Beasley^  for  defendant  (appellant). 

FuRCHKs,   J.  :    The   defendant   is   indicted   for    forcible 
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trespass  in  tearing  down  and  moving  the  prosecutor's 
steam  sawmill.  The  mill  was  standing  on  land  upon 
which  the  defendant  had  a  lease.  But  it  was  put  there 
with  the  consent  of  the  defendant  and  under  a  contract 
between  him  and  the  prosecutor  that  he,  the  defendant, 
was  to  log  the  mill  and  the  prosecutor  was  to  saw  the  logs 
at  specified  prices.  The  prosecutor  had  quit  sawing  on 
Thursday  before  the  mill  was  torn  down  Wednesday 
morning  following,  and  was  not  present  when  the  defend- 
ant and  his  force  entered  and  commenced  tearing  down 
the  mill.  But  the  prosecutor  came  while  the  work  of  tear- 
ing down  the  mill  was  going  on,  and  forbade  defendant's 
*^  touching  another  splinter."  And  the  only  recognition 
the  defendant  gace  this  order  of  the  prosecutor  was  to 
order  the  hands  at  work  tearing  down  the  mill  to  "  go  on,'' 
which  they  did,  tearing  np  the  foundation  upon  which  the 
mill  and  engine  rested,  after  the  prosecutor  got  there  and 
forbade  the  tearing  down  his,  mill.  The  defendant  had 
four  hands  besides  himself  (three  colored  men  and  one 
white  man)  engaged  in  tearing  down  the  mill  when  the 
prosecutor  got  there.  The  prosecutor  said  he  left  while 
the  work  was  going  on,  because  he  was  unable  to  do  any- 
thing more,  owing  to  the  number  of  persons  engaged  in 
tearing  down  the  mill.  That  he  was  not  afraid  of  their 
doing  him  personal  injury. 

There  was  evidence  that  the  defendant  started  out  to  get 
up  hands  at  2  o'clock  in  the  morning  to  take  down  the 
prosecutor's  mill,  and  that  defendant  had  not  demanded 
possession,  or  notified  the  prosecutor  to  move  the  mill ; 
nor  had  the  defendant  given  the  prosecutor  notice  of  his 
purpose  to  tear  down  and  move  the  prosecutor's  mill. 
And  one  Blanchard,  a  witness  for  the  State,  testified  that 
he  asked  the  defendant  why  he  did  not  let  Swinson,  the 
prosecutor,  "  know  he  was  going  to  move  the  mill  from  the 
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Blielter,"  when  defendant  replied,  '*  It  would  not  have  done. 
Henry  (meaning  the  prosecutor,  Swinson)  had  possession 
and  would  have  been  bad  to  get  out." 

The  court  charged  the  jury  fully,  and  in  our  opinion 
fairly,  the  law  bearing  upon  the  facts  in  the  case.  The 
charge  left  it  to  the  jury  to  find  from  the  evidence  whether 
the  defendant  or  the  prosecutor,  Swinson,  was  in  possession 
when  the  defetidant  entered  and  tore  down  the  mill,  and 
instructed  them  that  if  the  defendant  was  in  possession  he 
should  be  acquitted.  He  then  charged  the  jury  that,  if 
they  found  that  the  possession  of  the  mill  was  in  Swinson, 
thev  would  then  find  from  the  evidence  whether  the  defend- 
ant  had  committed  the  oflPence  of  forcible  trespass  ;  that  to 
constitute  this  off'cnce  ''  there  must  be  such  force  as  is  ca'- 
culated  to  provoke  resistance."  '*  The  gist  of  the  offence 
of  forcible  trespass  is  the  high-handed  invasion  of  the  pos- 
8essi(m  of  another,  he  being  present  forbidding  the  same. 
If  the  mill  was  in  the  possession  of  the  prosecuting  witness, 
and  if  the  defendant  invaded  the  possession  of  the  prose- 
cuting witness  in  a  high-handed  way,  and  if,  while  the 
defendant  was  tearing  down  the  njill  and  before  he  was 
through  tearing  it  down,  the  prosecuting  witness  cauie  and 
forbade  the  defendant;  and  the  defendant,  notwithstanding, 
continued  to  tear  down  the  mill,  and  did  it  in  a  high-handed 
way,  and  used  such  force  as  was  calculated  and  tended  to 
provoke  resistance  and  to  excite  the  fears  of  the  owner; 
and,  if  the  evidence  in  the  case  satisfied  the  jury  of  these 
facts  beyond  a  reasonable  doubt,  then  they  will  find  the 
defendant  guilty,  and  if  not  they  will  acquit  the  defend- 
ant.^' 

We  can  see  no  ground  for  the  defendant's  objecting  to 
this  charge.  State  v.  Davisj  109  JN.  C,  809;  State  w  Wil- 
son, 94  N.  C,  839  ;  State  v.  Gray,  109  N.  C,  790 ;  Stai^  r. 
McAdden,  71  N.  C,  207. 
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There  are  but  two  exceptions  :  First,  That  the  evidence 
did  not  warrant  the  charge  given ;  and  second,  that 
there  was  no  evidence  of  force,  fear,  intimidation,  or  any 
show  of  either.  Neither  one  of  these  exceptions  can  be 
sustained. 

There  is  no  exception  to  the  charge,  and  the  onlj'  (jues- 
tion  raised  by  the  exceptions  is   as  to    whether  there   was 
any    evidence,  or   any    such    evidence   as   authorized    tlie 
court  to  submit  tlie  case  to  the  jury.     And    as   to    this    it 
seems  to  us  there  can  be  no  doubt.      It  is  admitted  that  the 
prosecuting  witness  was  the  owner  of  the  mill.    And  while 
it  was  on  land  that  defendant  held  under  the  lease,  it  was 
admitted  that  it  was  put  there    with    the    consent    of   the 
defendant,  and  under  a  contract  that  the  defendant  was  to 
furnish    the  prosecutor  with  logs   which   the  prosecuting 
witness  was  to  saw  for  the  defendant  at   a   specified  price 
per  thousand.     This  at  least  made  the  prosecutor  a  tenant 
at  will  and  entitled  liiui  to  the  possession,  until  the  tenancy 
was  terminated  by  notice  to  quit,  which  defendant  admitted 
he  had  never  given  the  prosecutor.      But,  more  than   this, 
when  asked  by  the  witness  Blanchard  why  he  did  not   let 
the  prosecutor  know  that  he  was  going  to  tear  down    the 
mill,  "he  said  it  wonld  not  have  done,  as  Henry,  the  pros- 
ecutor, was  m  possession  and  would  have  been   bad   to  get 
out." 

So,  it  seems  that  there  was  evidence  tending  to  show,  if 
not  absolutely  establishing  the  fact,  that  the  prosecuting 
witness  was  in  possession.  It  may  be,  as  this  evidence 
was  not  contradicted,  that  the  court  would  have  been 
authorized  to  instruct  the  jury  that  if  they  believed 
this  evidence,  the  prosecutor  was  in  possession.  But  be 
this  as  it  may,  the  judge  submitted  the  question  of  posses- 
sion  to  the  jury,  and   left  it   to  them    to  say  whether   the 
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defendant  or  the  prosecutor   was  in  possession,  and  they 
said  the  prosecutor  was. 

It  is  sometimes  not  easv  to  draw  the  line  of  deniarka- 
tion  between  what  are  criminal  trespasses  and  what  are 
only  civil  trespasses.  It  is  said  that  to  make  a  forcible 
trespass  (criminal  and  indictable)  "there  must  be  actual 
violence  used,  or  such  demonstration  of  force  as  is  cal- 
culated to  intimidate  or  tend  to  a  breach  of  the  peace.  It 
is  not  necessary  that  the  party  be  actually  put  in  fear." 
State  V.  Davis^  supra.  This  may  be  done  by  demonstra- 
tion of  fon^e  as  by  the  use  of  weapons  or  by  number*,  as 
three  or  more.  State  v.  Davis^  supra.  The  party  mui^t 
be  present  forbidding,  or  rath«jr  objecting  to,  the  unlawful 
acts.  But  it  is  not  necessary  that  he  should  be  present 
all  the  time.  It  is  sufficient  if  he  is  present  before 
the  trespass  is  completed.  State  v.  Gray  and  Statt 
V.  McAdderij  svpra.  The  reason  of  this  is  that  thegittof 
the  offence  is  that  it  tends  to  the  breach  of  the  peace ^  and 
it  would  be  as  likely  to  produce  bad  blood  and  a  breach 
of  the  peace  for  the  prosecutor  to  go  upon  the  detendant, 
engaged  in  the  act  of  tearing  down  his  mill,  as  it  would 
have  done  if  he  had  been  present  when  it  was  commenced. 

And  we  find  evidence  in  this  case  at  least  tending  t<> 
show  all  these  requirements, — the  presence  of  the  p^o^e- 
cutor  before  the  work  of  tearing  down  the  mill  was  com- 
pleted, forbidding  the  defendant ;  the  defendant's  refusing 
to  desist,  "telling  his  hands  to  goon"  with  the  work: 
the  number  required  by  the  law  to  constitute  a  multitude, 
four  in  number  besides  the  defendant.  What  could  the 
prosecutor  do  but  to  leave  the  defendant  and  his  hands 
engaged  in  their  work  of  destruction  ?  And,  yet,  the 
defendant   says  there   was   no  evidence   to  gu  to  the  jury 
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that  he  is  guilty  of  the  offence  of  forcible  trespass.  We 
do  not  see  the  matter  as  the  defendant  sees  it  and,  in 
our  opinion,  there  was  such  evidence  88  made  it  the  duty  of 
the  court  to  submit  the  case  to  the  jury  and  to  authorize 
a  verdict  of  guilty.     Judgment  affirmed. 

Affirmed. 


STATE  V.  STEPHEN  TURNER,  et  a!. 

t/udge — Appointment  —  De  Facto  Judge — Conspiracy — 
Evidence — Co  conspirator^  Acts  and  Declarations  of — 
Indictment — Proof  of  Incorporation  of  Foreign  Corpo- 
ration . 

1.  The  inhibition  contained  in  Section  11,  Article  4  of  the  Con- 
stitution, applies  neither  to  the  holding  by  any  judge  of  the 
superior  court  of  one  or  more  regular  terms  of  said  court  by 
exchange  with  some  other  judge,  and  with  the  sanction  of 
the  governor  nor  to  the  holding  of  special  terms  under  the 
order  contemplated  in  said  provision. 

3.  A  judge  of  the  superior  court  who  presides  in  another  district 
by  appointment  of  the  governor,  is  a  dt  /acio  judge  of  the 
court  so  held,  and  all  his  acts  in  that  capacity  are  valid. 

3.  Where  the   unlawful   act,  in   furtherance  of    a  conspiracy   to 

defraud,  is  done  in  the  State  where  the  indictment  is  found, 
the  conspirators  who  participated  only  in  the  design  maybe 
tried  without  joining  in  the  indictment  the  perpetrator  of 
the  overt  act. 

4.  Where,  in  a  prosecution  of  several  defendants  for  conspiring  to 

defraud,  evidence  of  a  common  design  is  shown,  testimony 
tending  to  prove  the  unlawful  acts  of  persons  not  indicted, 
in  furtherance  of  such  design,  is  competent. 

5.  In  a  prosecution  for  conspiracy  to  defraud  insurance  compa- 

nies, a  witness  for  the  state  testified  that  he  was  the  agent  o' 
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defendants  to  fraudulently  obtain  insurance  ou  the  lives  of 
diseased  or  aged  persons,  and  find  purchasers  for  the  poli- 
cies who  would  keep  the  premiums  paid  ;  that  one  B.,  who 
was  not  on  trial,  '^  was  also  the  agent  of  the  defendants ; 
that  they  all  said  he  was  ^' ;  and  that  witness  saw  B.  offer  to 
sell  a  policy  on  the  life  of  one  M.;  Held,  that  the  deelan- 
tions  of  B.,  made  after  the  entry  of  defendants  into  the  eoo- 
spiracy,  and  up  to  the  time  when  the  overt  act  was  commit- 
ted, were  admissible  against  defendants. 

6.  Where  an  indictment  alleges  the  ownership  of  property  by  a 

corporation,  it  is  sufficient  to  show  that  the  corporation 
carried  on  business  under  the  corporate  name  set  out  in  the 
indictment,  without  producing  the  certificate  of  incorpora- 
tion, or  a  copy  thereof,  in  the  private  acts  published  by 
authority  of  the  State. 

7.  A  copy  of  the  charter  of  a  foreign  corporation,  certified  by  the 

Secretary  of  the  State  where  it  was  incorporated,  under  his 
official  signature  and  the  state  seal,  is  admissible  in  North 
Carolina  to  prove  the  fact  of  incorporation.  Barcello  v. 
Hapgood,  118  ^.  C,  712,  followed. 

Indictment  for  eonspiraev  to  defraud,  tried  before  Gra- 
ham^ -/.,  and  a  jury,  at  December,  1895,  Special  Term  of  the 
Superior  Court  of  Jones  County,  to  which  it  had  Wen 
removed  from  tlie  Superior  Court  of  Carteret  County. 

When  the  case  was  called  for  trial  the  Solicitor  entered 
a  nol  pt*os.  as  to  the  defendants  Stephen  I.  Turner  and 
W.  H.  T\irner.  The  defendants  objected  to  the  trial  of 
the  said  action  by  his  Honor,  Judge  Graham^  upon  the 
ground  that  he  was  not  authorized  to  hold  said  special 
term  of  court,  for  the  reason  that  he  had  held  the  regular 
term  of  said  superior  court  in  October,  1895,  upon  assign- 
ment of  the  Governor  upon  an  exchange  of  courts  with 
Judge  Green ^  who  was  regularly  riding  the  sixth  district, 
and  that  no  judge  con  Id  be  assigned  to  hold  court  in  any 
district  ottener  than  once  in  four  years.  The  objection 
was  overrnled,  and  the  defendants  excepted. 

The   defendants   thereupon  objected  to  the  trial  of  s*id 
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action  upon  the  ground  that  the  transcript  from  the  superior 
court  of  Carteret  county  was  defective.  The  judge  and 
the  solicitor  requested  the  defendants  to  assign  the  groui\d8 
of  objection.  The  defendants'  counsel  stated  that  they 
had  none  to  assign  at  that  time,  as  they  had  had  no  oppor- 
tunity to  inspect  the  transcript  carefully.  The  objection 
was  overruled  and  the  defendants  excepted. 

Upon  the  trial  the  State  offered  David  Parker  >  s  witness. 
Upon  his  examination  he  gave  a  full,  detailed  account  of 
his  connection  with  the  defendants  for  a  number  of  years 
previous,  and  of  their  plans  and  methods  of  together  cheat- 
ing and  defrauding  the  insurance  companies,  in  which  the 
said  David  Parker  explained  that  he  was  the  agent  of  the 
said  defendants,  to  work  up  their  business  for  them,  and 
til  at  when  a  policy  had  been  fraudulently  obtained  upon 
the  life  of  diseased  or  aged  persons,  he,  the  said  David 
Parker,  should  procure  a  purchaser  for  it,  who  would  take 
it  and  keep  the  premiums  paid  on  it.  He  then  stated  that 
William  (Bill)  Fisher  was  also  the  agent  of  the  defendants; 
that  they  all  said  he  was.  Among  other  things  he  testified 
as  follows  :  *'  1  saw  Bill  Fisher  offer  to  sell  a  policy  in  the 
Massachusetts  Life  Association  on  the  life  of  Melissa 
Guthrie."  The  defendants  objected  to  this  testimony. 
The  objection  was  overruled  and  defendants  excepted. 

The  said  witness  also  testified  among  other  things  as 
follows :  ''Fisher  said  afterwards  he  sold  a  policy'  on  Melissa 
Guthrie  to  Moore,  and  got  money  for  it."  The  defendants 
objected  to  this  testimony.  The  objection  was  overruled 
and  defendants  excepted. 

The  State  also  introduced  one  Rebecca  Ivev  as  a  wit- 
ness  who,  among  other  things,  testified  as  follows  :  ''  Bill 
Fisher  first  told  me  down  town  about  the  insurance  on  my 
life."  The  defendants  objected  to  this  testimony  on  the 
ground  that  it  was    hearsay  and  incompetent  and  a  state- 
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ment  by  Fisher  who  was  not  a  defendant.  The  objection 
M'as  overruled,  and  defendants  excepted. 

The  State  offered  in  evidence  a  certified  copy  of  Articles 
of  Incorporation  of  the  Mutual  Benefit  Life  Association 
and  of  the  other  companies,  which  the  defendants  were 
alleged  to  have  conspired  to  cheat.  Defendants  objected 
to  this  evidence  on  the  ground  that  it  was  not  properlv 
certified  and  authenticated  under  the  acts  of  Congre*?. 
The  objection  was  overruled  and  defendants  excepted. 

The  State  offered  Mr.  Ripley  as  a  witness,  who  testified 
as  follows  among  other  things:  ''Live  in  Boston.  Am 
traveling  inspector  for  the  Bay  State  Mutual  Benefit  Asso- 
ciation. They  hold  themselves  out  to  be  an  Insurance 
Company,  and  do  a  regular  business.  I  know  the  officer?/* 
Objection  by  the  defendants.  The  objection  was  overruled 
and  defendants  excepted. 

''  The  National  Life  Insurance  Company  holds  itself  ont 
to  be  an  Insurance  Company  and  do  business.''  Objection 
by  the  defendants.  The  objection  was  overruled  and 
defendants  excepted. 

''  Know  the  Massachusetts  Benefit  Association.  Thej 
hold  themselves  out  as  an  Insurance  Company  and  do 
business."' 

Upon  the  conclusion  of  the  testimony,  by  consent  of  the 
counsel  for  the  State  and  the  defendants,  the  case  was 
submitted  to  the  iurv  without  arojument.  The  indfre  in 
charging  the  jury  after  recapitulating  testimony  and 
instructing  then)  upon  the  law,  proceeded  to  state  to  the 
jury  at  length  certain  contentions  of  companies  as  con- 
tentions made  by  the  State,  and  followed  it  by  explaining 
the  defendants  counter-contentions  and  plea  of  not  guilty, 
and  instructed  the  jury  upon  the  doctrine  of  reasonable 
iioubt  in  favor  of  the  defendants. 

The  defendants  assigned,  as  error,  error  in  the  judge  iu 
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presentinf^  to  the  jury  an  argument  of  facts  on  behalf  of 
the  State,  when  none  had  l)een  made  bv  the  State's  attor- 
ney.  The  jury  returned  a  verdict  of  gnilty,  and  from  a 
refusal  of  a  motion  for  a  new  trial  the  defendants  appealed. 
The  certificate  of  incorporation  of  the  Massachusetts 
Benefit  Association,  one  of  the  prosecutor^*,  was  signed  by 
the  Secretary  of  the  Commonwealth  of  Massachusetts  in 
his  official  capacity  and  sealed  with  the  sej^l  of  the  Com- 
monwealth. 

Aiiorney  Geiieral^  for  the  State. 

Mesi^rs,  Clark  <]&  Guion  for  defendants  (appellants). 

Avery,  J :  The  inhibition  contained  in  the  Constitu- 
tion (xArt,  4,  Sec.  11)  applies  neither  to  the  holding  by 
any  judge  of  the  Superior  Court  of  one  or  more  regular 
terms  of  said  court  by  exchange  w^ith  some  other  judge 
and  with  the  sanction  of  the  Governor,  nor  to  the  holding 
of  special  terms  under  the  order  contemplated  in  Section 
913  of  The  Code.  Staik  v.  Lewis,  107  N.  C,  967; 
State  V.  Monroe,  80  N.  C,  373  ;  State  v.  Speaks,  95  N.  C, 
689.  The  intent  of  the  framers  of  the  Constitution  w^as 
to  change  the  then  existing  system  under  which  all  of  the 
courts  of  a  district  were  generally  held  by  a  resident 
judge,  so  that  the  regular  ridings  of  a  w'hole  district  or 
circuit  by  any  given  judge  would  not  occur  oftener  than 
once  in  four  years.  In  case  of  holding  specilied  terms  by 
exchange  or  special  terms  by  assignment,  it  is  left  to  the 
Chief  Executive  to  give  or  withhold  his  assent,  and  it 
must  be  assumed  that  he  will  exercise  his  discretionary 
power  of  selecting  and  assigning  those  who  shall  hold 
special  terms  with  an  eye  to  the  best  interest  of  persons 
directly  interested,  but  if  there  were  any  grounds  for  doubt- 
ing the  authority  of  the  Governor  to  issue  a  commission 
to  the  judge  who  presided,  and   to  thereby  constitute  him 
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a  de  jure  officer  in  the  discharge  of  that  duty,  the  fact  that 
the  Governor  appointed  him  and  the  public  submitted  to 
his  authority  constituted  him  de  faeto  }Vi^o^e  of  the  con rt 
whicli  lie  held,  and  rendered  all  of  his  acts  in  that  capacit? 
as  binding  and  valid  as  if  he  had  acted  de  jure.  States. 
Leiois^  supra.  Were  it  otherwise  th^^  public  would  be 
subjected  to  the  hazard  of  having  all  of  the  adjudication* 
of  a  court  presided  over  by  an  incumbent  judge  acting  by 
virtue  of  a  commission  declared  invalid  in  all  cases  where, 
after  a  course  of  litigation,  the  lawful  right  to  his  office  is 
declared  to  be  in  a  contestant.  An  illustration  could  be 
found  in  our  own  judicial  annals  in  a  case  where  Judge 
Wilson  was  commissioned  as  judge  of  the  superior  court, 
but  was  ultimately,  and,  after  holding  a  number  of  courts 
ejected  from  the  office  under  the  decision  of  this  court  in 
Cloud  V.  Wilson^  72  N.  C,  155. 

David  Parker,  a  witness  for  the  State,  "  gave  a  full  and 
detailed  account  of  his  connection  with  the  defendants  for 
a  number  of  years  previous,  an4»of  their  place  and  method? 
of  together  cheating  and  defrauding  the  insurance  com- 
panies." He  explained  "  that  he  was  the  agent  of  the 
defendants  to  work  up  their  business  for  them,  and  thai 
when  a  policy  had  been  fraudulently  obtained  upon  the 
life  of  diseased  or  aged  persons,  he,  Parker,  was  to  procure 
a  purchaser  for  it  who  would  take  it  and  keep  the  prem- 
iums paid  up  on  it.''  Parker  then  testified  ^^  that  William 
(Bill)  Wisher  was  also  the  agent  of  the  defendants^  that  ikej/ 
all  said  he  was^  Among  other  things  Parker  was  allowed 
to  testifv  as  follows  :  "I  saw  Bill  Fisher  offer  to  sell  a 
policy  in  the  Massachusetts  Life  Association  on  the  life  of 
Melissa  Guthrie.''  The  defendants  excepted  to  the  admis- 
sion of  that  testimony  after  objection  to  its  rompetency. 
The  defendants  were  charged  in  the  indictment  with  com- 
bining and  conspiring  to  cheat  the  Massachusetts  Benefit 
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Life  Association  and  others  of  divers  large  sums  of  money. 
William  Fisher  was  not  a  defendant,  and  the  defendants 
contend  that  his  declarations  were  erroneonslv  admitted 
as  evidence  against  them. 

The  same  rules  of  evidence  that  govern  the  trial  of  other 
criminal  offences  apply  when  the  indictment  is  for  con- 
spiracy. Bat  there  is  a  marked  distinction  growing  ont  of 
the  manner  of  their  application.  Ordinarily  it  is  incumbent 
on  the  prosecution  to  prove  participation  in  an  act,  but  on 
trials  for  conspiracy  the  State  must  show  participation  in 
a  design,  and  the  facts  in  issue  are: 

(1)  Whether   there  was    an  agreement   for  an    alleged 
purpose. 

(2)  Whether  a  defendant  charged  participated  in  the 
design,  and 

(3)  Whether  the  common  purpose  was  carried  into  exe- 
cution. 

Here,  the  testimony  tended  to  prove  an  agreement 
between  the  defendants  to  constitute  Fisher  (who  is  not 
indicted)  their  agent  to  do  the  same  unlawful  and  fraudu- 
lent acts  that  the  witness  Parker  had  been  doing  in  further- 
ance of  a  common  purpose  to  cheat  certain  insurance  com- 
panies, and  to  show  that  the  agreement,  which  they  ^'  all 
said^^  they  had  made  with  Fisher,  culminated  in  similar 
covinous  acts.  All  who  aid,  abet,  counsel  or  procure  others 
to  commit  misdemeanors  are  principals.  1  Roscoe  Cr. 
Ev.  Star,  p.  189.  Conspiracy  is  under  the  law  of  North 
Carolina  a  misdemeanor.  State  v.  Jackson^  82  N.  C,  565. 
When  once  evidence  of  a  common  design  is  shown,  and 
two  or  more  of  the  conspirators  are  indicted  and  on  trial, 
testimony  tending  to  prove  the  unlawful  acts  of  a  person 
not  on  trial,  or  not  indicted,  in  futherance  of  such  purpose, 
is  clearly  competent.  Those  who  aid,  abet,  counsel  or 
encourage,  as  well  as  those  who  execute  their  designs,  are 
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conspirators,  and  certainly  where  the  unlawful  act  is  done 
within  the  limits  of  the  State  in  whose  C(»arts  the  indict- 
ment is  found,  as  in  our  case,  the  conspirators,  who  onlj 
participated  in  the  design,  may  he  tried  and  punished 
without  joining  in  the  indictment  the  perpetrator  of  the 
overt  act  shown. 

There  was  evidence  reasonably  sufficient,  if  believed,  to 
warrant  the  inference  of  a  conspiracy,  and  it  was  properly 
left  to  the  jury  to  pass  upon  its  sufficiency.  SfaUw  Mat- 
thews, 80  N.  C,  417  ;  State  v.  Patter-son,  78  N.  C,  4TU, 
Meantime,  it  was  the  province  of  the  court,  upon  hearing 
it,  to  decide  that  it  rendered  competent  not  only  proof  «>f 
the  acts  done  in  pursuance  of  the  common  design  by  a 
co-conspirator,  even  though  not  on  trial  (State  v.  Georyt, 
7  Ired.,  321)  but  his  declarations  made  after  the  entry  of 
the  defendants  into  the  combination,  and  up  to  the  time 
when  the  offence  was  committed.  State  v.  AnJerf<on,^i 
N.  C,  732.  When  the  common  design  has  been  proved, 
the  act  of  any  one  of  the  conspii'ators  in  furtherance  of  it 
may  be  shown  by  any  conjpetent  evidence.  State  v.  George 
supra.  It  is  competent  to  show  a  criminal  act  by  confes- 
sion of  a  party  as  well  as  by  means  of  direct  proof  by  the 
testimonv  of  others.  While  the  declarations  of  F'isher  si^ 
to  the  participation  of  the  defendants,  either  in  the  pur- 
pose to  commit  the  offence  or  the  act  of  selling  the  pol- 
icies, if  made  after  the  sale,  would  have  been  clearlv  inad- 
missable  {State  v.  Dean,  18  Ired.,  Q'6),  the  State  was  not 
precluded,  after  laying  the  foundation  by  showing  the 
declarations  of  the  defendants  that  he  was  their  agent  for 
that  purpose,  from  proving  his  naked  confession  of  the  act 
of  selling  certain  policies,  as,  according  to  the  testimony  of 
Parker,  he  had  agreed  to  do,  for  the  benefit  of  the  defend- 
ants, and  had  subsequently  attempted  in  his  presence  to 
do. 
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It  has  been  held  that  for  the  purpose  of  proving  the 
ownership  of  property  by  a  corporation,  when  charged  in 
an  indictment,  it  is  not  necessary  to  produce  the  certificate 
of  incorporation,  or  a  copy  of  it  in  the  private  acts  pub- 
lished by  the  authority  of  the  State,  but  that  it  is  sufficient 
to  show  that  the  corporation  carried  on  business  under  the 
corporate  name  set  forth  in  the  indictment.  State  v.  Grants 
104  N.  C,  908  ;  State  v.  Railroad,  95  N.  C,  602.  But,  if 
it  were  conceded  that  the  testiniony  of  the  witness  Rippy, 
that  the  companies  mentioned  held  themselves  out  as 
insurance  companies,  was  insufficient,  we  hold  that  the  cer- 
titicates  of  incorporation  were  clearly  competent  under  the 
rule  laid  down  in  Barcello  v.  llapgood,  11.8  N.  C,  712, 
730.  For  the  reasons  given,  the  judgment  of  the  court 
below  is  affirmed. 

Affirmed. 


STATE  V.  LEVI  T.  NOE,  et  al. 

Indictment  for   Forgery — Proof  of  Handwriting — Com- 

parison . 

1.  When  the  genuineness  of  a  paper,  or  of  a  signature  to  a  paper, 

which  it  is  proposed  to  make  the  basis  of  a  comparison  of 
handwriting,  is  not  denied  nor  cannot  be  denied,  an  expert 
may,  in  the  presence  of  the  jury,  compare  it  with  another 
paper  or  signature,  the  genuineness  of  which  is  questioned. 

2.  A  bond  given  by  a  defendant  for  his  appearance  to  answer  a 

criminal  charge  and  constituting  a  part  of  the  record,  is 
admissble  on  his  trial  for  the  purpose  of  comparison,  by  an 
expert,  with  a  signature  whose  genuineness  is  questioned, 
the  presumption  being  that  the  signature  to  the  bond  is 
genuine. 
119—54 
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Indictment  for  forgery,  tried  before  Graham^  «/.,  and  a 
jury,  at  December,  1895,  Special  Term  of  Jones  Superior 
Court. 

On  the  trial,  the  same  objections  were  entered  to  the 
jurisdiction  of  the  court  as  were  made  in  the  case  of  State 
V.  Turner,  at  this  Term.  The  objections  were  overruled 
and  defendant  excepted. 

L.  A.  Garner,  a  witness  for  the  State,  testified  that  be 
was  a  clerk  of  the  superior  court  of  Carteret  county  and 
that  a  bond  shown  him  was  the  bond  of  William  Fisher  for 
his  appearance  at  Fall  Term,  1895,  of  Carteret  superior 
court,  taken  before  the  justice  of  the  peace  at  the  pre- 
liminary trial  at  Morehead  City  and  filed  in  thereeordsof 
the  cause.  The  solicitor  stated  that  he  introduced  the 
bond  as  one  of  the  papers  signed  by  the  defendant,  and  he 
proposed  to  introduce  expert  testimony  to  show  the  writ- 
ing alleged  to  be  forged  was  signed  by  the  same  person. 
The  defendant  objected  on  the  ground  that  at  the  trial 
before  the  justice  of  the  peace  he  was  not  cliarged  with 
forgery  for  which  he  was  now  on  trial  and  that  the  same  does 
not  constitute  part  of  the  record  in  this  case,  and  that  the 
signatuie  was  not  conceded  to  be  in  the  handwriting  of 
the  defendant.  The  objection  was  overruled  and  defend- 
ant excepted.  There  was  a  verdict  of  guilty,  and  defend- 
ant   appealed. 

Attorney  General,  for  State. 

Messrs.  Clark  c6  Guion,  for  defendants  (appellants). 

Avery,  J. :  The  objection  to  tiie  jurisdiction  and  the 
exception  to  the  ruling  of  the  court  in  admitting  the  proof 
of  the  incorporation  of  the  insurance  companies  are  fnlly 
discussed  in  State  v.  Turner,  at  this  term.  It  is  therefore 
needless  to  repeat  the  reasons  for  holding  as  we  did  upon 
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assiirninents  of  eiror  which  are  identical  with  those  relied 
on  in  this  case. 

Where  the  sreniiineness  of  the  paper  or  the  signature  to 
a  paper,  which  it  is  proposed  to  make  the  basis  of  a  com- 
parison of  handwriting,  is  not  denied,  or  cannot  be  denied, 
in  the  trial  of  the  action,  an  expert  witness  may,  in  the 
presence  of  the  jnry,  compare  with  it  another  paper  or 
signature  whose  genuineness  is  questioned.  Tuvstall  v. 
Cobb,  109  N.  C,  316  ;  Croom  v.  Sugg,  110  N.  C,  259  ; 
State  V.  DeGraff,  113  N.  C,  688.  Under  this  rule  the 
signature  to  affidavits  or  pleadings  filed  in  the  cause  by  a 
party,  or  to  a  paper  offered  in  evidence  by  the  person 
whose  signature  is  in  question,  and  that  of  a  testator  to  a 
will  purporting  to  have  been  signed  by  him,  in  an  action 
brought  against  the  executor  appointed  and  qualified  there- 
under, or  a  written  contract  the  execution  of  which  bv  the 
testator  is  denied,  have  been  held  to  be  proper  standards 
of  eomparipon  to  be  used  by  such  witnesses  in  their  testi- 
mony before  the  jury.  Tunstall  v.  (Johb  and  State  v. 
DeOraff,  supra.  The  paper  writing  admitted  as  a  stand- 
ard of  comparison  was  the  bond,  constituting  a  part  of  the 
record  in  the  case,  for  the  appearance  of  the  defendant 
Fisher  to  answer  this  charge.  The  bond  constituted  a  part 
of  the  record,  was  presumed  to  be  genuine,  and  a  jvidg- 
ment  nisi  on  iiis  default  could  have  been  rendered  against 
him  and  his  sureties  on  it,  and  made  final  on  his  failure  to 
take  the  burden  upon  himself  and  show  it  spurious  on  the 
return  of  notice  to  show  cause.  Until  the  presumption  of 
its  genuineness  is  satisfactorily  rebutted,  the  signature  to 
it  must  be  treated  like  that  of  a  party  to  a  pleading  in  a 
civil  action. 

The  other  exceptions  are  without  merit,  and  we  must 
assume  were  not  seriously  relied  upon.  The  judgment  is 
affirmed.  Affirmed. 
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STATE  V.  C.  R.  HASSELL,  et  al. 

Indictment  for    Conspiracy — Practice — Appeal — As&ign- 

meni  of  Error, 

The  overruling  of  an  objection  to  a  transcript  of  the  record,  sent 
from  the  county  from  which  a  case  has  been  removed,  can- 
not be  assigned  as  error  if  the  objector  refused  to  specify  in 
what  respects  the  transcript  was  defective  ;  certainly,  where 
there  is  no  contention  that  the  record  is  not  sufficient  to 
show  that  the  court  below  had  jurisdiction. 

Indictment  for  conspiracy  tried  before  Graham^ «/.,  and 
a  jury  at  December  Special  Term,  1895,  of  Jonks  Superior 
Court  on  removal  fiom  the  Superior  Court  of  Carteret 
county.  The  same  objections  to  the  jurisdiction  were 
made  as  were  interposed  in  the  case  oi  State  v.  Turner,  at 
this  Term. 

The  defendants  objected  to  the  trial  on  account  of  defect? 
in  the  transcript  of  the  case  from  Carteret  county.  The 
court  then  requested  the  defendants  to  point  out  the  defects 
complained  of.  Defendants  replied  that  their  counsel  had 
not  time  to  inspect  the  record  carefully  and  could  not  do 
so.  The  objection  was  overrulej,  and  defendants  excep- 
ted. 

There  was  a  verdict  of  guilty  and  defendants  appealed. 

Attorney  Genera?  for  the  State. 

Messrs.  Clark  cfc  Guion^  for  defendants  (appellants). 

Avery,  J.:  The  assignments  of  error  are  substantially 
the  same  as  those  discussed  in  State  v.  Turner^  and  Siatt 
V.  Noe^  at  this  Term.  It  may  not  be  improper  to  add,  how- 
ever, that  one  exception,  which  was  made  in  all  of  thecasef, 
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seemed  to  be  so  clearly  untenable  that  we  have  forborne 
in  other  appeals  to  discuss  it,  but  in  deference  to  the  opin- 
ion of  counsel  it  may  be  well  to  ])a8s  upon  it  here. 

Objection  was  made  to  the  transcript  of  the  record  from 
the  county  of  Beaufort,  sent  under  the  order  of  removal. 
But  counsel  declined,  when  requested  to  do  so,  to  point 
out  or  specify  in  what  respects  the  transcript  was  defective 
and  insufficient.  The  court  may  require  counsel  to  state 
the  grounds  of  objection  to  testimony  of  any  kind,  and  if 
counsel  refuse  to  comply  with  this  reasonable  requirement, 
they  do  so  at  the  peril  of  forfeiting  the  right  to  insist  upon 
an  exception  to  the  ruling  ot  the  court,  admitting  or  reject- 
ing it.  State  V.  WilkersoTij  103  N.  C,  337.  It  was  the 
duty  of  defendants'  counsel  to  point  out  the  defects  in  the 
record,  and  failing  to  do  so  they  are  deprived  of  the  right 
to  insist  that  it  is  insufficient.  It  is  not  contended  that 
the  record  is  not  sufficient  to  show  that  the  court  below 
had  jurisdiction.  If  that  proposition  could  be  maintained, 
the  dut}'  might  devolve  upon  this  Court  of  passing  upon  it 
•even  ex  mero  mot  it. 

Judgment  Affirmed. 


STATE  V.  HENRY  HORNE. 

iJosts     in     Criminal      Action — Acquittal — Liability     of 

County, 

1.  While  this  court  will  not  entertain  an  appeal  to  determine  who 
shall  pay  the  costs  of  an  action  in  which  the  subject  matter 
has  been  disposed  of,  yet  where  the  question  is  whether  a 
particular  item  is  properly  chargeable  as  costs,  or,  taking  the 
case  as  rightly  decided,  whether  the  costs  are  properly 
adjudged,  the  case  is  reviewable  on  appeal. 


854  IN  THE  SUPREME  COURT.  [11S» 


State  t.  Hornb. 


2.  The  rule  that  the  costs  follow  final  judgment  applies  in  crimiDal 
cases  as  in  civil  cases ;  hence,  where  a  prisoner  was  convicted 
but  afterwards  was  acquitted  on  a  new  trial,  the  payment 
of  his  witnesses  in  both  trials  was  properly  taxed  against  the 
county. 

The  defendant  having  been  convicted  of  murder  at  Octo- 
ber Term,  1894,  of  Robeson  Superior  Conrt,  appealed  and 
was  granted  a  new  trial.  After  several  continuances,  he 
was  again  tried  and  acquitted  at  April  Term,  1896,  of  the 
Criminal  Circuit  Court  of  IIobeson  County.  At  Jnlv 
Term,  1896,  his  Honor  Meares^  •/.,  taxed  the  costs  of  the 
defendants'  witnesses  for  the  term  at  which  he  had  been  con- 
victed as  well  as  for  the  terms  at  which  the  continuances 
had  been  granted,  and  the  Board  of  County  Commissioners 
appealed. 

Attorney  General^  for  the  State. 

Messi's.  McNeill  <&  McLean^  for  Connty  Commissioners 
(appellants). 

Clark,  J.  :  The  objection  that  this  appeal  does  not  lie 
because  only  a  matter  of  costs  is  involved,  is  founded  upon 
a  misconception  of  the  decisions.  When  the  subject  mat- 
ter of  an  action  has  been  disposed  of  bv  compromise, 
destruction  of  the  property,  or  otherwise,  this  Couit  ou 
appeal  will  not  pass  upon  the  merits  of  the  original  mat- 
ter in  litigation  to  ascertain  which  side  in  law  ought  to 
have  won,  in  order  merely  to  decide  who  sliall  pay  the 
costs,  for  the  Court  will  not  waste  its  time  upon  an  abstract 
question.  Clark's  Code,  p.  560  (2d  Ed.)  But  when  the 
question  is  whether  a  particular  item  is  properly  charge- 
able as  costs  {Mills  Co,  v.  Lytle,  118  N.  C,  837;  Elliott^' 
Tyson,  111  N.  C,  114  ;  State  v.  Byrd,  93  iST.  C,  624)  or 
whether,  taking  the  case  below  as  rightly  decided,  the  costs 
are  properly  adjudged,  these  questions  are  reviewable  on 
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appeal.     State  v.  Simmons^  at  this  term  ;   Blount  v.  Sim- 
mons, 118  N.  C,  9  ;  Code,  Sees.  625,  527  and  737,  748. 

The  defendant  was  convicted  of  murder,  and  on  appeal 
a  new  trial  was  granted,  upon  which  trial  the  defendant 
was  acquitted.  The  County  Commissioners  appealed  from 
so  mnch  of  the  order,  as  to  costs,  which  taxes  the  county 
with  the  payment  of  defendant's  witnesses  at  the  term  at 
which  he  was  convicted,  and,  indeed,  at  any  term,  except 
that  at  which  he  was  acquitted.  The  prisoner  having 
been  acquitted,  the  payment  of  his  witnesses  devolves 
upon  the  county.  Code,  Sec.  739.  There  is  no  exception 
in  State  cases  to  the  rule  prevailing  in  civil  cases  that  the 
costs  follow  the  result  of  the  linal  judgment. 

In  State  v.  Massey,  104  N.  C,  877,  the  subject  of  taxa- 
tion of  costs  in  criminal  cases  is  reviewed,  and  the  atten- 
tion of  trial  judges  called  to  the  fact  that  "the  scrutiny 
and  approval  of  bills  of  costs  by  them  is  not  a  mere  matter 
of  form,  but  is  required  bj'  the  statute  for  the  protection  of 
the  public  and  defendants."  There  is  no  complaint  here 
upon  that  score,  and,  in  adjudging  that  the  county  pay  the 
prisoner's  witnesses  for  attendance  at  the  terms  prior  to 
his  acquittal,  including  that  at  which  he  had  been  con- 
victed, there  was  no  error. 

No  Error. 
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STATE  V.  JOHN  G.  SMITH. 

Indictment  for  Perjury — Perjury — Denial   of   Partner- 
ship— Defense — Estoppel. 

1 

1.  On  a  trial  for  perjury  alleged  to  have  been  committed  in  the  tria 

of  a  civil  case  by  defendant  swearing  that  he  had  never 

been  a  member  of  a  certain  firm,  the  defendant  may  show. 

as  a  matter  of  defence,  that  no  such  firm  existed. 

3.  The  fact  that  some  of  the  State's  witnesses  testified  that  defend- 
ant had  told  them  that  he  was  a  member  of  the  firm,  as 
was  sought  to  be  shown  in  the  civil  case,  did  not  estop 
defendant  from  showing  that  he  was  not  a  member  and  that 
his  statement  to  such  witnesses  was  not  correct. 

Indictment  for  perjury  tried  before  Meares^  •/.,  and  a 
jury  at  April  Tertn,  1896,  of  the  Circuit  Criminal  Cunrt 
of  Robeson  Countv.  The  defendant  was  convicted  and 
appealed.  The  facts  sufficiently  appear  in  the  opinion  of 
Chief  Justice  Faircloth. 

Attorney  General  and  Messrs,  McNeill  <fe  McLean,  tor 
the  State. 

Messrs.  John  D.  Shaw  i&  Son^  for  defendant  (appellant). 

Faircloth,  C.  J.:  The  defendant  is  indicted  for  perjury 
committed  on  the  trial  of  a  civil  action  wherein  S.  P. 
McNair  was  plaintiff,  and  John  G.  Smith  and  W,  B. 
Smith,  partners,  doing  business  under  the  firm  name  of 
W.  B.  Smith  &  Co.,  were  defendants,  by  falselj'  asserting 
on  oath  that  he,  the  defendant,  had  never  been  a  member 
of  the  firm  of  W.  B.  Smith  &  Co.,  knowing  the  same  to  be 
false,  &c.  The  defendant  testified  on  trial  on  the  present 
action  that  he  had  never  been  a  member  of  the  firm  of 
W.  B.  Smith  &  Co.,  and  that  he  so  testified  at  the  former 
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trial.  A  nuruber  of  other  witnesses  were  examined  for  the 
defendant  and  the  State,  and  a  verdict  of  guilty  was  ren- 
dered. 

His  Honor  instructed  the  jury  that  the  State  must 
satisfv  them  beyond  a  reasonable  doubt  that  the  defend- 
ant  was  a  member  of  the  said  firm,  and  charged  them  as  he 
understood  the  rule  of  evidence  in  a  civil  action.  His 
Honor  then  referred  to  the  bill  of  indictment  and  told  the 
jury,  "  And  the  defendant  cannot  show  that,  as  a  fact,  there 
wae  no  such  co-partnership  at  the  time,  by  way  of  defense. 
But,  nevertheless,  it  is  incunibent  upon  the  prosecution  to 
satisfy  the  iurv  beyond  a  reasonable  doubt  that  the  defend- 
ant  was  a  member  of  the  firm  of  W.  B.  Smith  &  Co.,  at 
the  time  that  the  alleged  false  oath  was  taken."  Defend- 
ant excepted.  In  the  first  sentence  of  the  above  quotation 
there  is  error.  Whether  the  defendant  was  a  member  of 
the  firm  was  a  material  question,  and  much  of  the  evidence 
on  both  sides  was  directed  to  it.  The  State  was  allowed 
to  show  the  affirmative,  and  we  can  conceive  of  no  reason 
-why  the  defendant  should  not  be  allowed  to  show  the  negja- 
tive,  and  know  of  no  authority  denying  the  privilege  of 
doing  so. 

Tlie  effect  of  the  charge  was  to  withdraw  from  the  jury 
the  defendant's  evidence  on  that  material  question.  Some 
of  the  State's  witnesses  testified  that  the  defendant  had  told 
thern  he  was  a  member  of  the  firm  of  W.  B.  Smith  &  Co. 
Assuming  that  he  had  so  told  the  witnesses,  he  was  still 
at  liberty  to  show  on  the  trial  that  he  was  not  a  member, 
and  that  his  statement  to  the  witnesses  was  not  correct.  To 
refuse  this  privilege  would  be  to  establish  a  very  high  grade 
of  estoppel  in  criminal  proceedings. 

Error. 
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STATE  V.  A.   E.  CHILDS. 

Indictment  for  Forcible   Tresjyass — Possestfion — Imttrur- 

tion. 

1.  In   the  trial   of    au  indictment  for   forcible    trespaftj,  it  ap- 

peared that  defendant  purchased  the  lease  of  a  stone 
quarry  from  B.  the  lessee,  and  entered  into  possession  and 
began  to  work  it ;  that  thereafter  B.  acquired  the  fee  simplt' 
title  to  the  quarry  and  in  the  interval  between  working honn, 
and  while  defendant  was  absent,  entered  and  moved  oat 
defendant's  **  things''  from  the  quarry.  The  next  morninfr 
defendant  with  several  employees,  with  show  of  force/but 
without  a  breach  of  the  peace,  went  to  the  quarry  and 
entered  ;  Held,  that  it  was  error  to  refuse  to  charge  that,  if 
defendant  entered  into  possession  under  a  contract  of  saleof 
B.'s  interest,  and  afterwards  B.  purchased  the  fee  and 
entered  in  the  night-time,  and  when  defendant  came  to  1 
work  the  following  day  he  was  forbidden  to  enter,  defend- 
ant's entry,  under  such  circumstances,  would  not  be  forcible 
trespass,  defendant  being  in  possession  of  the  land. 

2.  In  such  case  it  was  error  to  charge  that,  if  the  jury  believed 

the   evidence,  B.   **wa8  in  possession, — what  the  law  calls 
^possession.' 


J  ^^ 


Indictment  for  tbn^ible  trespass  tried  before  Norwood^  J- 
and  a  jurj  at  Spring  Term,  1896,  of  Forsyth  Supe- 
rior Court.  The  defendant  was  convicted  and  appealed. 
The  facts  appear  in  the  opinion  of  Associate  Jnstice 
Montgomery. 

Attorney  General^  Messrs,  P  err  in  Busbee  and  Watson  tt 
Buxton^  for  State. 

Messrs,  Jones  (&  Patterson^  for  defendant  (appellants 

Montgomery,  J. :  The  prosecutor  Bennett  was  lessee 
of  a  quarry  on  the  lands  of  Evans.  As  rent,  Bennett  was 
to  pay  Evans  a  certain  price  for  each   load  of  stone  qnar- 
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ried  and  removed.  By  agreement  between  Bennett, 
Evans  and  the  defendant,  the  defendant  bought  Bennett's 
*'  lift"  or  right  for  1^20,  Bennett  to  pay  to  Evans  for  each 
load  of  rock  the  price  agreed  upon  between  Bennett  and 
Evan«.  The  defendant  went  into  possession  of  the  quarry 
with  such  implements  and  tools  as  were  necessary  for  the 
business,  opened  it  and  began  to  get  out  stone  and  to  sell 
it.  It  appears  that  Evans  received  payment  for  all  the 
stone  that  was  quarried.  While  the  defendant  was  absent 
from  the  quarry  between  the  hours  of  work,  the  prosecutor 
entered  with  a  force  of  hands  and  moved  out  of  the  quarry 
all  the  "  things"  of  the  defendant  except  some  that  were 
in  the  shop.  Bennett  had,  after  the  defendant  had  gone 
into  possession  of  the  quarry  and  had  commenced  to  get 
stone,  bought  in  fee  simple  from  Evans  the  land  on  which 
the  quarry  was  situated  and  had  notified  the  defendant  to 
keep  away.  The  defendant  with  a  force  of  hands  returned 
to  the  quarry  on  the  morning  after  the  prosecutor  had 
entered,  with  show  offeree,  but  without  any  breach  of  the 
peace,  however. 

The  indictment  is  for  forcible  trespass.  The  defend- 
ant's counsel  asked  the  court  to  charge  the  jury  :  "  That  if 
the  jury  believed  the  defendant  entered  into  possession  as 
testified  to  by  the  prosecutor  under  a  contract  of  sale 
of  the  prosecutor's  interest,  and  that  afterwards  the 
prosecutor  purchased  the  fee  in  the  lands  and 
entered  in  the  night-time,  and  when  the  defend- 
ant came  to  work  the  following  day  and  was  forbidden 
to  enter,  that  his  entry  under  these  circumstances 
would  not  be  forcible  trespass  because  such  entry  of  the 
prosecutor  would  not  support  an  action  for  forcible  tres- 
pass, the  defendant  being  in  possession  of  the  land."  His 
Honor  declined  to  give  this  instruction,  and  the  defendant 
excepted.     The  court  charged  the  jury  "  If  you  believe  the 
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evidence,  prosecutor  Bennett  was  in  possession,  what  the 
law  calls  possession."  The  defendant  excepted  to  this 
part  of  the  charge.  The  evidence  in  the  case  is  somewhat 
confused  but  taking  it  as  it  appears  the  defendant  was 
entitled  to  the  instruction  asked;  and  we  are  further  of  the 
opinion  that  there  was  error  in  that  part  of  the  charge 
of  his  Honor  to  which  exception  was  made  hv  the 
defendant.  The  possession  which  the  prosecutor  had 
was  not  such  a  possession  as  the  law  will  respect.  He  took 
advantage  of  the  interval  between  the  working  days  or 
hours  of  the  defendant  and  made  secret  entry.  His  hav- 
ing  the  fee  simple  title  to  the  land  makes  no  diflercnce. 
The  title  is  not  in  question.  The  defendant  was  in  pos- 
session under  a  proper  lease.  The  possession  of  this  (juarrj 
was  in  law  in  the  defendant.  It  is  not  necessary  for  a 
person  who  has  a  right  to  the  possession  to  be  at  all  times 
personally  present  on  the  premises  in  order  that  he  raaj 
be  considered  in  law,  as  in  actual  possession.  State  v. 
jBryant,  103  N.  (\,  436;  State  v.  Shepard,  82  N.  C,  f»14: 
State  V.  Woodward^  at  this  Term.  And  in  State  v.  Caldwell, 
2  Jones,  468,  it  is  said,  *'  If  a  man  leave  his  dwelling-house 

for  a  mere  temporary  purpose ..he  cannot   be  said,  in 

law,  to  have  left  it  so  as  to  make  the  unlawful  entry  of  a 
trespasser  an  entry  in  his  absence."  The  same  principle 
applies  to  the  facts  in  the  case  before  the  Court.  The 
defendant  had  full  and  complete  possession  of  the  preniiee^ 
— the  quarry.  The  nature  of  the  property — a  pit  from 
which  stone  was  quarried — would  admit  of  no  other  kind 
of  possession.  He  could  not  be  expected  to  live  there, 
to  sleep  there  or  to  be  there  except  in  working  hours. 
There  was  error  and  there  must  be  a  new  trial. 

New  Trial. 
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STATE  V.  T.  L.  HARRIS. 

Indictmen  if  or  A  saauli  with  Deadly  Weapon — Self- Defense 

—  Trial — Instructions. 

1.  The  question  whether  a  defendant,  indicted  for  assault  with  a 

deadly  weapon,  has  reason  to  believe  that  the  person  attack- 
ed intended  to  assault  him,  is  a  question  for  the  considera- 
tion of  the  jury,  and  not  for  the  defendant  or  the  trial  judge, 
who  should  submit  the  case  with  appropriate  instructions. 

2.  Where  defendant  and  prosecutor,  unfriendly  for  some  time,  had 

words  after  which  the  defendant  testified  the  prosecutor 
followed  him,  with  his  hand  at  his  hip  pocket  as  he  went  to 
his  cart ;  and  that,  fearing  the  prosecutor,  and  fearful  of 
assault,  he  then  shot  him.  Held^  that  the  court  erred  in 
charging  the  jury  that  if  they  believed  the  evidence,  in  any 
aspect,  the  defendant  was  guilty. 

Indictment  for  assault  with  deadly  weapon,  tried  before 
Norwood^  f/.,  and  a  jury,  at  Spring  Term,  1896,  of  Stokes 
Superior  Couit.  The  defendant  was  convicted  and  appealed. 
The  facts  appear  in  the  opinion  of  Chief  Justice  Faircloth. 

Attorney  General^  and  Mr.  Perrin  Bushee^  for  State. 
Messrs.  Jones  <&  Patterson ^^or  defendant  (appellant). 

Faircloth,  C.  J.:  The  defendant  stands  indicted  for  an 
assault  with  a  deadly  weapon  upon  P.  B.  Kirby.  The 
defendant  and  Kirby  had  been  unfriendly  for  a  year  or 
niore.  After  some  words,  the  defendant  walked  away  to 
his  cart  and  Kirby  followed,  and  was  advancing,  twenty 
or  thirty  yards  off,  towards  the  defendant  with  his  hand  on 
his  hip  pocket  when  the  defendant  shot  him.  This  is  defend- 
ant's testimony,  which  is  in  some  respects  denied  by  Kirby, 
the  prosecutor  and  other  eye-w^itn esses.   The  defendant  also 
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said  he  was  afraid  of   the   prosecutor  and  thought  he  wa> 
going  to  attack  him,  when  he  shot. 

His  Honor  charged  the  jur}^  that  if  they  believed  the 
testimony  the  defendant  was  guilty,  that  the  defendant 
was  guilty  on  his  own  testimony.  Whether  the  defendant 
had  reasonable  ground  to  believe  that  the  prosecutor  wag^ 
going  to  attack  him,  was  a  question  of  fact  for  the  jury  to 
consider,  and  not  for  the  defendant  or  his  Honor,  who  com- 
mitted error  in  his  instruction  to  the  jury.  The  case 
should  have  been  submitted  to  the  consideration  of  the 
jury  with  appropriate  instructions  by  the  court.  We 
express  no  opinion  on  the  evidence.  The  rule  governing 
the  proper  instructions  is  well  laid  down  in  State  v.  Harm 
1  Jones,  190  and  State  v.  Dixon,  75  N.  C,  275.  As  the 
case  must  be  tried  again,  we  deem  it  unnecessar}*  to  repeat 
the  reasoning  in  those  cases. 

New  Trial. 


STATE  V.  G.  W.  ISLEY. 

Indictment  for  Cruelty  to  Animals — Policeman — Prt- 
sumption — Trial — Directhig  Verdict  of  Guilty. 

Where,  in  the  trial  of  an  indictment  for  cruelty  to  animals,  it 
appeared  that  the  defendant  was  a  policeman  and  in  the 
attempt  to  stop  a  runaway  horse  on  the  8tree*8  of  a  town, 
struck  it  with  a  large  stone  and  caused  it  to  fail ;  Held^  that, 
it  was  error  to  direct  a  verdict  of  guilty,  it  being  the  prov- 
ince of  the  jury  to  determine  whether  the  presumption  that 
the  policeman  acted  in  good  faith,  in  the  discharge  of  hi« 
duty,  was  overcome  by  proof  of  a  **  willful ''  purpose  to  injure 
the  horse. 

Indictment  for   cruelty   to   animals,   tried   before  Nor- 
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%oood,  e/.,  and  a  jury,  at  Spring  Term,  1896,  of  Wilkes 
Superior  Conrt. 

It  is  admitted  that  the  defendant  was  the  acting  Chief 
of  Police  of  Wilksboro,  an  incorporated  town,  which  had 
an  ordinance  against  animals  running  at  large. 

The  State  introduces  the  following  witnesses  : 

J.  J.  Bently  testified  tliat  the  horse  injured  ran  from 
the  lot  into  the  street,  and  started  down  the  street ;  that 
the  defendant  ran  into  the  street  and  picked  up  a  rock 
weighing  about  five  pounds,  and  that  as  the  horse  turned 
to  run  on  the  sidewalk,  to  pass  the  defendant,  he  threw 
the  rock,  struck  the  horse  between  the  ears  and  knocked 
him  down  ;  that  he  fell  as  he  started  to  the  sidewalk,  then 
^ot  up  and  ran  off;  that  it  was  court  week  and  many  peo- 
ple were  on  the  street. 

There  was  other  evidence  to  the  same  effect. 

The  defendant  testified  that  he  was  Chief  of  Police  ; 
that  the  horse  got  loose  in  town  and  was  running  wild ; 
that  it  was  court  week  and  m.any  people  on  the  street ; 
that  he  went  up  the  street  ;  that  he  saw  the  horse  running 
violently  down  the  street  ;  that  he  picked  up  a  board  in 
one  hand  and  a  rock  in  the  other ;  he  attempted  to  head 
the  horse,  when  he  started  to  the  sidewalk  to  pass  him 
that  he  threw  the  rock,  struck  the  horse  on  his  head  ;  he 
got  up  and  turned  back  and  ran  off;  that  there  were  many 
people  on  the  street  and  he  thought  he  had  a  right  to  stop 
the  horse  ;  that  he  had  no  feeling  against  the  horse  or  its 
owner  ;  that  he  told  owner  afterwards  that  the  horse's 
mouth  was  bleeding  and  needed  attention,  and  offered  to 
care  for  him  ;  that  he  told  the  owner  he  would  have  killed 
the  horse  to  stop  him,  as  he  thought  he  had  a  right  to  do,  to 
keep  him  from  running  down  the  street. 

Upon  this  testimony  the  judge  charge<l  tlie  jury  that  the 
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defendant  was  gnilty  and  directed  them  to  so  return  their 
verdict.  There  was  a  verdict  accordin":lv  and  from  the 
judgment  thereon  defendant  appealed,  assigning  as  error 
his  Honor's  charge  to  the  jury. 

Attorney  General  and  Mr,  Perrin  Bnahee^  for  the 
State. 

Messrs,  Glenn  cfe  Manly ^  for  defendant  (appellant). 

Faircloth,  C.  J.  :  The  defendant  is  indicted  for  cruehy 
to  animals.  Code^  2482.  Upon  the  evidence  his  Honor 
directed  a  verdict  of  guilty  to  be  entered.  This  was  error. 
The  defendant  being  a  policeman,  is  presumed  to  have 
acted  in  good  faith  and  until  this  presumption  is  overcome 
by  proof  of  a '' willful  "  purpose  to  injure  the  horse,  he 
stands  excused.  It  was  the  province  of  the  jury  to  hear 
and  determine  the  question  and  return  their  verdict 
according  to  their  conclusion,  with  proper  instruction? 
from  the  court.  State  v.  Pugh^  101  N.  C,  737  ;  State  v. 
Tweedy,  115  N.  C,  704. 

New  Trial. 


STATE  v.  W.  H.  CALLOWAY,    and   FINLEY  LOUDERMILK. 

Indictment  for  Trespass — Defense — Bona  Fide  Claim  of 

Right — Public  Land — Entry. 

1.  An  alleged  entry  of  public  lands  without  survey  or  grant  from 

the    State    is    insufficient    ground  upon  which  to  base  a 
claim  thereto. 

2.  Where,  in  the  trial  of  an  indictment  under  Section  1070  of  The 

Code,  the  defendant  in  support  of  his  defense  that  he  bad 
entered  upon  the  land  under  a  6onay?ric  claim  of  right,  intro- 
duced in  evidence  an  entry  of  public  lands  reciting  that  he 
had  entered  and  located  *'  640  acres  in  C.  county  on  the  head 
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waters  of  W.  creek,  beginning  on  a  pine  ♦  *  *  and  runs 
8outhea8t40  poles,  thence  north-east  and  various  other  cour- 
ses so  as  to  include  640  acres."  No  survey  was  ever  made  and 
no  grant  obtained  from  the  State  ;  Held,  that  the  entry  was 
insufficient  to  support  a  claim  to  the  land. 

This  was  a  criminal  action,  tried  before  Nonoood^  e/.,  and 
a  jury  at  Fall  term,  18^*6,  ofCALowKLL  Superior  Court  for 
the  willful  and  unlawful  entry  upon  the  land  of  another 
and  carrying  off  or  being  engaged  in  carrying  oiF  any 
wood  or  any  other  property  whatsoever  growing  or  being 
thereon. 

It  was  shown  in  evidence  that  the  defendant  Louder 
milk  made  an  entry  on  the  24th  day  of  April,  1890,  for  640 
acres  of  land,  making  two  calls,  then  saying  various  courses 
to  the  beginning.  He  never  perfected  said  entry  by  obtain- 
ing a  grant  ;  nor  was  the  entry  ever  surveyed.  He  testified 
that  this  entry  joined  the  land  of  the  prosecutor  Webb  and 
it  was  not  contradicted. 

His  Honor  charged  the  jury  that  the  entry  was  not  suf- 
ficient ground  upon  which  to  predicate  a  bona  fide  claim  on 
the  part  of  defendant  Loudermilk,  the  defendants  excepted. 
There  was  a  verdict  of  guilty  and  defendants  appealed  from 
the  judgment  thereon. 

Attorney  General^  for  the  State. 
No  counsel  contra, 

Montgomery,  J.:  The  defendant  was  indicted  under 
Section  1070  of  The  Code  (no  felonious  intent  being 
charged)  for  the  willful  and  unlawful  entering  upon  the 
lands  of  the  prosecutor  and  carrying  oft' wood.  In  his 
defense  and  to  show  that  he  entered  under  a  hona  fide  claim 
to  the  land,  he  introduced  an  entry  expressed  as  follows: 
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"  Entry,  No.  6545 — F.  T.  Lowdermilk  enters  and  locate? 
640  acres  of  land  in  Caldwell  County,  N.  C,  on  head<juar- 
ters  of  Wilson's  creek,  beginning  on  a  pine,  F.  T.  Louder- 
milk's  corner,  and  runs  southeast  40  poles,  thence  north- 
east, and  various  other  courses  so  as  to  include  640  acres. 
Entered  April  24,  1890,  at  9  a.  m. 

F.  T.  LOUDERMILK.^' 

No  survey  was  ever  made  under  the  alleged  entry,  and 
no  grant  made  by  the  State.  The  defendant  admitted  that 
the  land  on  which  he  entered  adjoined  those  of  the  prose- 
cutor. The  court  instructed  the  jury  "  that  the  entry  wa^ 
not  sufficient  ground  upon  which  to  predicate  a  bonafiii 
claim  on  the  part  of  the  defendant."  There  was  no  error 
in  the  giving  of  this  instruction  to  the  jury.  There  was 
no  sort  of  compliance  by  the  defendant  with  the  law  in 
regard  to  the  entry  of  public  lands.  The  exception  to  the 
ruling  of  his  Honor  on  the  question   of   evidence  become? 

immaterial.     The  defendant  had  no  defense. 

No  Error. 
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STATE  V.  SHUFFLER. 

Costs  in  Criminal  Actions — Liability  of  County. 

Where  on  appeal  to  the  superior  court  from  a  judgment  of  a 
justice  of  the  peace,  in  a  matter  in  which  he  had  final  juris- 
diction, a  nol  pros,  was  entered  by  the  solicitor,  it  was  error 
to  tax  the  county  with  the  costs  accrued  in  the  superior 
court. 

This  was  a  warrant  before  a  Justice  of  the   Peace  of 
Burke  County  for  entering  on  land  after  being  forbidden 
and   was  carried  by   appeal  to  Fall  Term,  1895,  of  Burke 
Superior  Court. 

At  Fall  Term,  1896,  the  Solicitor  entered  a  nol  pros.^ 
and  Norwood,  J.,  rendered  judgment  against  the  county 
of  Bnrke  for  costs  incurred  in  the  superior  court,  but  not 
for  costs  in  the  justice's  court,  to  which  judgment  against 
the  county  of  Burke  for  costs  in  the  superior  court  the 
State  and  County  Commissioners  of  Burke  County 
excepted  and  appealed. 

Mr.  «/.  T.  Perkins^  for  Board  of  Commissioners  of 
Bnrke  County  (appellant). 

Messrs,  Avery  <&  Ervin  for  defendant. 

Fdrches,  J. :  This  is  a  prosecution  commenced  before 
a  justice  of  the  peace,  in  a  matter  where  the  justice  had 
final  jurisdiction  (for  entering  on  land  after  being  for- 
bidden) and  carried  to  the  superior  court  by  appeal.  In 
the  superior  court  the  solicitor  for  the  State  entered  a 
nol  jpros.^  and  the  judge  entered  judgment  against  the 
county  for  the  costs  that  had  accrued  in  the  superior 
court  after  the  appeal,  but  not  for  what  had  accrued 
before  the  justice  of  the  peace.  To  this  judgment  the 
commissioners  excepted  and  appealed. 
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It  was  contended  in  support  of  the  judgment  of  the 
court,  that  Sections  739,  740,  743,  744  and  745  of  The  Code. 
should  be  considered  in  connection  with  Section  895, 
relied  on  by  the  counsel  for  the  commissioners,  in  support 
of  their  contention  that  the  judgment  was  erroneous,  and 
it  was  contended  that  when  considered  together  thej 
sustained  the  judgment  of  the  court  appealed  from.  And 
upon  an  examination  of  these  sections,  we  find  there  is  an 
apparent  inconsistency  in  them.  But  they  have  all  been 
considered  and  construed  in  State  v.  Massey^  104  N.  C, 
877,  and  in  Merrvmon  v.  Commissioners^  106  N.  C,  369. 
And  as  there  construed,  it  was  error  to  tax  the  county  of 
Burke  with  any  part  of  this  cost.  There  is  error,  and  the 
judgment  appealed  from,  so  far  as  it  taxes  the  county  of 
Burke  with  any  part  of  this  costs,  is  reversed. 

Judgment  Reversed. 


STATE  V.  ISAAC  GROSS  AND  ANDREW   JOHNSON. 

Indictm^ent  for    Obstructing  Highway — Highways^  What 

Are, 

A  road  used  for  60  years  as  a  neighborhood  road  by  persons  going 
to  and  from  church,  and  to  mill  during  high  water,  but 
never  established  as  a  public  road  by  legal  proceedings,  detl- 
ication  or  by  user,  accepted  and  recognized  by  competent 
authority,  being  kept  up  by  voluntary  labor  on  the  {>art  ot 
those  UHing  it,  and  always  under  the  exclusive  control  of  the 
owners  of  the  land  over  which  it  passes,  is  not  a  public  high- 
way. 

Indictment  for  obstructing  a  road,  tried  before  Bryan, 
«/.,  and  a  jury,  at   Fall  Term,  1895,  of  Watauga  Superior 
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Court.  The  jury  returned  a  special  verdict,  the  principal 
facts  of  which  are  set  out  in  the  opinion  of  Chief  Justice 
Faircloth.  His  Honor  held  that,  upon  the  special  ver- 
dict, the  defendants  were  not  guilty  and  the  Solicitor 
appealed. 

Attorney  General^  for  the  State. 
Xo  counsel,  contra. 

Faircloth,  C.  J.  :  This  is  an  indictment  for  obstructing 
a  road  traveled  by  citizens  going  to  a  church.  The  facts 
are  found  by  the  jury  as  follows:  That  about  60  years 
ago  the  road  described  in  the  indictment  was  first  used  as 
a  neighborhood  road  by  the  public  in  passing  to  and  from 
church,  and  to  mill  during  highwaterand  in  ice.  No  pro- 
ceeding was  ever  had  declaring  it  a  public  road  and  estab- 
lishing it  as  such.  No  overseer  or  hands  were  ever 
assigned  to  said  road.  The  road  had  been  kept  up  by  vol- 
untary labor  on  the  part  of  the  neighbors  interested  in  it. 
It  extends  in  part  over  the  lands  of  defendants.  About 
eighteen  years  ago  the  defendants  cleared  land  on  either 
side  of  the  road  on  their  own  premises,  enclosing  the  same 
by  a  fence  and  placing  bars  at  either  side  of  the  field  where 
the  road  enters  the  field.  The  public  continued  to  use  the 
road,  passing  through  the  field  and  the  bars  without  inter- 
ruption, up  to  about  April,  1894,  and  on  or  about  said 
time  the  defendant  Johnson  obstructed  the  road  leading 
through  said  field,  providing  a  passway  around  the  field, 
but  not  so  good  as  the  road  through  the  field,  and  of  a 
little  greater  distance.  If  upon  these  facts  the  court  be 
of  opinion  that  the  defendant  is  guilty,  then  the  jury  find 
him  guilty  ;  but  if  otherwise,  then  the  jury  find  him  not 
guilty.  His  Honor  held  that  the  defendant  was  not  guilty, 
and  so  adjudged,  and  the  Solicitor  for  the  State  excepted 
and  appealed. 
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There  was  no  error  in  the  conclusion  of  the  court.  A 
public  highway  is  one  under  the  control  of,  and  kept  up 
by  the  public,  and  must  be  established  by  a  regular  pro- 
ceeding for  that  purpose,  or  generally  used  by  the  public 
for  twenty  years,  or  dedicated  by  the  owner  of  the  soil  and 
accepted  by  the  proper  authorities  of  the  county,  and  for 
the  maintenance  and  reparation  of  which  they  are  respon- 
sible. However  it  may  originate,  it  must  be  a  public 
charge,  and  of  necessity  have  an  overseer  and  hands  to 
work  it,  to  erect  and  keep  bridges  in  repair  at  the  public 
expense.  The  law,  however,  will  not  allow  a  private  citi- 
zen to  dedicate  a  public  hi^hwa}'  on  his  own  motion  with- 
out the  sanction  of  the  authorities.  The  road  before  us, 
then,  is  not  a  public  road.  State  v.  McDaniely  8  Jones« 
284;  Kennedy  v.  Williams,  87  N.  C,  6;  State  v.  Fisher^ 
117  N.  C,  733. 

The  facts  here  show  that  the  road  has  not  been  estab- 
lished by  any  legal  proceedings,  nor  by  dedication,  nor  by 
user  accepted  and  recognized  by  any  competent  authority, 
the  obstruction  of  which  is  forbidden  by  law.  These  facts 
show  only  a  neighborhood  road,  for  the  goers  and  comers 
to  the  church  and  mill,  all  the  time  under  the  exclusive 
control  of  the  defendants,  stopping  at  the  church  and  mill, 
and  constitute  only  what  Frenchmen  call  a  cut  de  sac. 

No  Error. 
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STATE  V.  S.  B.  PEARSON. 

Indictment  for  Burglary — Evidence^  Sufficiency  of — Ac- 
cessory—  Counsel^  Address  to  Jury  —  Discretion  of 
Trial  Judge, 

1.  Where  one  aids  and  abets  the  commission  of  a  burglary,  although 

he  does  not  go  within  40  feet  of  the  house  that  is  broken,  he 
is  equally  guilty  with  the  one  who  actually  enters. 

2.  The  facts  recited  in  the  opinion  of  the  court  held  to  be  suffi- 

cient to  be  submitted  to  the  jury  on  the  question  of  defend- 
ant's guilt,  the  credibility  and  weight  of  such  evidence  being 
exclusively  for  the  jury. 

3.  Where  counsel   for  defendant  in  his  argument  addressed  his 

remarks  to  certain  members  of  the  jury  individually,  instead 
of  collectiv<)ly  it  was  not  error  in  the  judge  to  interrupt  him, 
such  matters  being  in  the  sound  discretion  of  the  trial  judge. 

Indictment  for  burglary,  tried  before  Brown^  e/..  and  a 
jury,  at  Spring  Term,  1896,  of  Burke  Superior  Court.  The 
facts  appear  in  the  opinion  of  Chief  Justice  Faircloth. 
The  defendant  was  convicted  and  appealed. 

Attorney  General^  Messrs.  /.  T.  Avery  fir\i  S.  J.  Ervin^ 
for  the  State. 

Messrs.  John  G.  Bynum  and  W.  C.  Newland^  for  defend- 
ant (appellant). 

Faircloth,  C.  J.:  The  defendants  were  indicted  and 
charged  with  breaking  and  entering  with  a  felonious  intent, 
in  the  night  time,  the  store-house,  warehouse  and  build- 
ing, the  property  of  Collet  &  Jeter,  then  in  the  occupation 
and  possession  of  J.  H.  McNeely,  containing  beer,  wines 
and  spirituous  liquors,  and  of  stealing  and  carrying  away 
some  of  said  property  willfully  and  feloniously.  The 
second  count  was  withdrawn.     Poteat    was   acquitted  and 
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defendant   Pearson    was    convicted,     who    excepted    and 
appealed. 

The  eleventh  prayer  for  instructions,  to-wit,  '*  Upon  the 
whole  evidence  in  the  case  there  is  not  sufficient  to  convict 
Pearson,"  raises  the  principal  question,  which  prayer  was 
declined  by  the  court. 

It  is  admitted  or  proved  that  the  basement  in  which  the 
liquors  were  kept  was  broken  into  and  entered  daring  the 
night,  and  that  some  of  the  liquors  were  gone,  and  that 
much  of  it  was  poured  out  on  the  floor.  Several  witnesses 
were  examined.  J.  W.  Campbell  testified  that  McNeely 
occupied  the  east  end  of  the  basement;  that  the  bars  and 
wooden  grating  were  sawed  in  two,  and  that  the  day  after- 
wards Pearson  came  to  him  and  said,  "  Let  ns  go  and  ^ee 
the  break  in  the  basement."  We  did  so  and  he  said,'^  That's 
a  damn  sharp  trick."  He  asked  if  McNeely  had  lost  any- 
thing. I  said  yes.  He  said,  *'  If  this  don't  stop  them,  I  have 
enough  against  them  to  stop  them  ;  McXeely  shall  not  sell 
li([Uor  in  Morgan  ton,  they  have  done  me  dirty."  I  stated, 
1  had  lost  about  *300.  Pearson  said  "  Old  fellow,  if  I  had 
•known  that  you  had  anything  to  do  with  this  concern,  I 
would  i)ot  had  it  done  for  anything  in  the  world."  A  few 
days  before  the  breaking,  Pearson  told  me  "  McNeely 
had  not  done  him  right  and  that  he  would  have  revenge." 
Pearson  was  bar-tender  for  McNeely,  and  quit  ten  or 
tifteen  days  before  the  basement  was  broken  into.  I 
had  no  interest  in  the  liquor  or  the  business." 

C  (t.  Cain  testified  that  on  Sunday  evening  of  the  night 
of  the  breaking  he  saw  Poteat  and  Pearson  walking  together 
near  the  railroad — no  one  with  them. 

Garrison  said  that  about  sun-up  Sunday  morning,  he  wi* 
at  Pearson's  when  Poteat  came,  and  Pearson  got  out  of  bed, 
and  went  out  to  see  Poteat,  and  they  appeared  very 
friendlv. 
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Queen  testified  :  "  The  night  the  bar  was  broken  into,  I 
was  near  the  postoftice  about  ten  o'clock  Sunday  evening 
and  saw  three  men  corae  up  in  front  of  McNeely's  bar.  I 
know  that  Pearson  was  one  ;  he  stopped  in  front  of  the 
bar,  had  a  sack  with  something  in  it,  and  something  like  a 
pistol  in  the  other  hand  ;  one  went  down  to  the  basement 
and  was  gone  about  a  minute  and  reported  to  Pearson  ; 
could  not  hear  what  they  said  ;  heard  Peaison  say,  '  That's 
all  right,  by  God.'  While  one  went  down  to  the  basement, 
one  stood  near  the  corner.  I  recognized  Pearson's  voice 
distinctly,  did'nt  know  the  others.  I  also  recognized 
Pearson  by  his  looks." 

Sterling  Avery  testified  :  ''Sunday  night  the  bar  was 
broken  into  I  saw  Pearson  at  nine  o'clock,  standing 
about  40  feet  from  McXeely's  barroom,  and  he  had 
something  in  his  hand." 

Without  reciting  any  more  of  the  evidence,  we  think 
the  above  was  competent  and  sufficient  to  be  submitted 
to  the  jury  on  the  question  of  Pearson's  guilt  or  inno- 
cence. The  credibility  and  weight  of  the  evidence  were 
exclusively  for  the  jury.  State  v.  Kiger^  115  N.  C,  74G. 
The  declaration  of  Poteat,  found  in  the  evidence  of  John 
McNeely,  was  carefully  guarded  by  his  Honor,  who  told 
the  jury  that  the  declaration  was  admitted  only  against 
Poteat  and  not  against  Pearson. 

The  exception  that  counsel  was  interrupted  in  his  argu- 
ment when  addressing  some  of  the  jury  individually 
instead  of  collective) v  can  not  be  sustained.  Such  mat- 
ters  are  discretionary  with  the  judge,  unless  his  discretion 
is  abused,  and  it  does  not  appear  to  have  been  so  in  this 
instance. 

If  A  and  B  agree  to  commit  burglary  or  other  offence, 
and  A  breaks  and  enters,  and  B  stands  guard  near  by — on 
the  lookout — in  aid  of  the   agreed    offence,  then   both   are 
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guilty.  Here,  if  it  was  true  that  Pearson  was  aidiiis:  and 
abetting  the  burglary  and  larceny  charged,  althontrh  he 
did  not  go  within  forty  feet  of  the  house  broken  into,  he  i^ 
equally  guilty  witfi  the  one  who  did  enter.  Whether  or 
not  he  was  there,  and  with  what  intent  and  object,  was  for 
the  jury  to  considei  and  decide.  We  cannot  see  that  the 
defendant  was  prejudiced  by  the  answers  of  the  witness. 
Beach,  as  to  the  character  of  the  witness,  Queen,  for  rea- 
sons given  in  State  v.  Dove^lO  Ired., 469  ;  Brown  v.  McKet^ 

108  N.  C.,387. 

No  Error. 

Avery,  J.,  did  not  sit  on  the  hearing  of  this  case. 


STATE  V.  R.    Z.  YANDLE. 

Working  Convicts  on  Public  Roads — Power   of  Commis- 
sioners of  County, 

1.  The  county  commissioDers  have  authority  under  Sec.  8448  of 

The  Code  to  provide  for  the  working  upon  the  public  roads, 
&c.,  any  one  legally  convicted  of  any  crime  or  misdeme&Dor. 
or  upon  failure  of  one  to  enter  into  bond  to  keep  the  peace. 
&c.,  or  to  pay  or  properly  secure  the  payment  of  cost  or 
fines. 

2.  The  order  of  the  commissioners  directing  the  employment  of  a 

convict  upon  the  public  roads,  and  committing  him  to  the 
custody  of  a  superintendent  of  such  public  works,  is  not  an 
additional  sentence  or  judgment  pronounced  by  the  com- 
missioners but  an  incident  to  the  sentence  proper  imposed 
by  the  court  in  contemplation  of  which  the  prisoner  com- 
mitted the  offence. 

Petition  for  the  writ  of  Habeas    Corpus,     The   defend- 
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ant  having  been  tried  and  convicted  at  August  Term, 
18i)6,  of  Union  Superior  Court,  of  an  assault  and  battery 
with  a  deadly  weapon,  and  sentenced  to  ninety  days 
imprisonment  in  the  county  jail,  was  put  by  the  county 
commissioners  into  the  custody  of  James  Howie,  Super- 
intendent of  the  "' chain-gang"  of  Union  County,  to  be 
employed  upon  the  public  roads  of  the  county.  In  order 
to  test  the  legality  of  his  imprisonment  in  the  chain-gang 
instead  of  the  county  jail  to  which  he  had  been  sentenced 
by  the  court,  the  defendant  petitioned  for  a  writ  of 
Haheas  Corpus^  which  was  granted,  and  return  thereto 
made  before  his  Honor,  Starbucks  «/.,  at  Chambers  at  Rock- 
ingham, X.  C,  on  23d  September,  1896.  The  return  of 
the  respondent,  James  Howie,  was  as  follows : 

"I.  That  the  board  of  county  commissioners  of  Union 
County,  North  Carolina,  have  regularly  established  accord- 
ing to  law  a  chain-gang  for  the  purpose  of  working  the 
convicts  of  said  county  on  the  public  roads  of  the  said 
county  ;  that  your  respondent  is  the  superintendent  of  the 
said  chain-gang  for  Union  county,  and  as  such  superinten- 
dent he  has  in  his  custody  and  under  his  control  the  said 
Richard  Z.  Yandle. 

"  II.  That  the  said  Richard  Z.  Yandle  is  retained  in 
custody  by  your  respondent  and  worked  upon  the  public 
roads  of  said  county  with  other  prisoners  under  authority 
as  follows : 

"  That  the  board  of  commissioners  of  said  county  in 
pursuance  of  law,  as  your  respondent  is  advised  and 
believes,  have  made  provision  for  the  employment  on  the 
public  highways  ot  Union  county  of  all  persons  imprisoned 
in  the  jail  of  said  county  upon  conviction  of  any  crime  or 
misdemeanor,  and  who  fail  to  pay  all  the  costs  which  they 
are  adjudged  to  pay,  or  to  give  good  and  sufficient  security 
therefor;    and    the   said    board     of    commissioners    have 
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appointed  your  respondent  superintendent  of  such  work, 
and  charged  him  with  the  duty  of  working  such  convicte 
upon  the  public  roads  of  said  county.  That  the  said 
Richard  Z.  Yandle,  as  your  respondent  is  informed  and 
believes,  was  convicted  of  some  crime  or  misdemeanor  at 
the  last  term  of  Union  County  superior  court,  and  sen- 
tenced by  the  presiding  judge  to  imprisonment  in  the 
county  jail  of  Union  county  for  a  period  of  three  months, 
or  ninety  days.  That  the  said  Richard  Z.  Yandle,  as  your 
respondent  is  informed  and  believes,  failed  to  pay  the  cost? 
of  said  prosecution,  or  to  give  good  and  sufficient  security 
therefor.  That  the  said  Richard  Z.  Yandle  being  impris- 
oned in  the  jail  of  said  county  under  said  sentence  of  the 
court,  was  delivered  bv  the  board  of  commission er*  of 
said  county  to  your  respondent  as  superintendent  of  said 
chain-gang  with  instructions  to  work  him  upon  the  public 
roads  of  said  county  as  other  prisoners  are  worked. 

*'  III.  That  the  said  Richard  Z.  Yandle  is  not  detained 
by  virtue  of  any  writ,  warrant  or  other  written  authority, 
oxcept  the  judgment  and  sentence  of  the  conrt  in  which 
he  was  convicted,  and  a  copy  of  said  judgment  and  sen- 
tence is  hereto  attached  marked  '  A '  and  asked  to  be 
taken  and  considered  as  a  part  of  this  return. 

"  IV.  That  the  said  Richard  Z.  Yandle,  having  been 
convicted  of  a  crime  as  aforesaid,  and  being  in  jail  under 
said  sentence  of  the  court,  was  placed  in  the  custody  of 
your  respondent  to  work  him  upon  the  public  roads  of  said 
countv,  and  the  said  Yandle  is  now  retained  bv  vour 
respondent  under  the  authority  of  said  order  of  the  com- 
missioners of  said  county,  and  under  no  other  authority." 

The  respondent  offered  the  certificate  of  J.  M.  Bivens, 
register  of  deeds  as  follows  :  "  It  is  ordered  bv  the  board 
of  commissioners  that  Chapter  194,  Acts  1895,  (for  the 
improvement  of  public  roads  in  North  Carolina,)  be  adopted 


N.  C]  SEPTEMBEK   TERM,  1896.  87T 


State  v.  Y  and  lb 


and  excepted  by  the  county  of  Union,  and,  with  all  it& 
provisions,  is  hereby  declared  to  be  of  full  force  aud 
authority  in  said  county.  The  board  finds  as  a  fact  that 
the  revenue  of  the  county  for  ordinary  purposes,  and  within 
the  limitations  prescribed  by  the  constitution,  is  insufficient 
to  meet  the  necessary  expenses  of  improving  the  public 
roads,  aud  that,  to  meet  said  expenses,  it  is  necessary  to 
levy  a  special  tax  on  the  polls  and  property  of  the  county 
not  exempt  from  taxation.  It  is  therefore  ordered  that  a 
special  tax  be  levied  at  the  regular  meeting  of  the  board 
on  the  first  Monday  in  June,  1896,  not  to  exceed  15  cents 
on  $100  worth  of  property  and  45  cents  on  each  poll,  for 
the  purpose  of  improving  the  public  roads,  and  that  the 
amount  of  tax  on  each  poll  and  upon  each  $100  worth  of 
property  be  fixed  at  the  regular  meeting  on  first  Monday 
in  June,  1896,  and  that  in  fixing  the  same  the  equation 
prescribed  between  the  poll  and  property  by  the  county 
commissioners  shall  be  observed,  and  that  the  special  levy 
aforesaid  be  placed  in  a  separate  column  of  the  tax  books^ 
under  the  heading  of '  Special  Road  Tax.'  "  This  certifi- 
cate was  admitted  without  objection. 

His  Honor  rendered  the  following  judgment : 
"  The  cause  coming  on  to  be  heard,  and  upon  considera- 
tion of  the  certificate,  and  the  return  thereto  by  James 
Howie,  and  the  evidence  ofl^ered,  the  court  finds  that  the 
facts  set  forth  in  the  return  are  true,  and  that  the  com- 
missioners failed  to  enter  on  the  minutes  a  record  of  thieir 
proceedings  in  regard  to  the  working  of  convicts  on  the 
public  roads,  except  as  appears  in  the  certificate  of 
J.  M.  Bivens,  clerk  of  the  board,  introduced  in  evidence. 
And  the  court  being  of  opinion  that  the  detention  com- 
plained of  by  the  petitioner  is  legal,  it  is  ordered  that  the 
petitioner  Yandle  be  remanded  into  the   custody  of  the 

said  James  Howie. 

[Signed]  "  H.  R.  Stabbuck,  Judge.^^ 
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Defendant  excepted  to  the  findings  of  fact  and  con- 
clusions of  law  by  his  Honor,  and  assigned  as  groundji 
therefor  :  "  (1)  That  he  erred  in  finding  the  answer  of 
Howie  to  be  true,  there  being  no  proof  in  support  of  the 
facts  therein  set  forth.  (2)  That  his  Honor  erred  in 
finding  the  evidence  adduced  that  the  commissioners  of 
Union  county  had  made  provision  according  to  law  for 
working  prisoners  in  jail.  (3)  That  his  Honor  erred  in 
holding,  as  a  matter  of  law,  that  petitioner,  Yandle,  wa? 
in  the  rightful  custody  of  Howie,  and  in  remanding  him 
to  the  custody  of  Howie,  to  be  worked  on  the  public  road?. 
(4)  That  his  Honor  erred  in  failing  to  hold  that  the  cuiii- 
missioners  had  no  right  to  work  petitioner  on  the  public 
roads,  and  that  he  is  in  the  unlawful  custody  of  the 
respondent,  Howie.  (5)  For  such  other  and  further  errors 
as  are  apparent  upon  the  face  of  the  record." 

Attorneij  General  and  Messrs,  Jerome  cfc  Wllliam'S,  f«»r 
the  State. 

Messrs,  Shepherd  dd  JSusbee,   for   defendant  (appelhiiit-. 

Avery,  J. :  The  boards  of  commissioners  of  tht 
several  counties  have  power  to  provide  for  employing  on 
the  public  streets,  public  highways  or  public  work:?,  of 
persons  committed  to  jail  by  any  magistrate  or  judge  <»f  a 
superior  or  criminal  court  having  jurisdiction  to  try  the 
accused  upon  conviction  of  any  crime  or  misdemeanor,  «»r 
upon  their  failure  to  enter  into  bond  to  keep  the  peace  or 
for  good  behavior,  or  to  pay  or  properly  secure  the  pay- 
ment of  costs  or  fines.  That  the  authority  to  make  the 
order  complained  of  was  granted  by  Section  3448  of  Th^ 
Code,  and  was  not  withdrawn  by  any  subsequent  act,  i> 
settled  in  the  well  considered  opinion  of  Justice  Ma*  RAt. 
in  Myers  v.  Stafford,  114  N.  C,  234,  237.  There  i^^  no 
force  in  the  contention  of  the  defendant  that  the  order  t»t 
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the  eoniinipsioners  was  in  the  nature  of  a  sentence  siibse- 
<|uently  imposed  and  was  void,  because  they  had  no 
judicial  authority,  and  because  if  they  had  been  competent 
to  try  and  sentence  originally,  a  sentence  had  been  already 
pronounced,  and  no  additional  sentence  could  be  imposed 
after  the  term  when  it  was  entered.  The  principle  upon 
which  the  defendant  relies  is  a  familiar  and  fundamental 
doctrine,  which  was  not  disputed  by  the  prosecution. 
The  working  of  the  defendant  on  the  public  highway  was 
not  in  pursuance  of  a  judgment  pronounced  by  the  com- 
missioners. It  was  an  incident  to  the  sentence  proper, 
imposed  by  the  court,  which  the  law  had  declared  before 
conviction,  and  before  the  offence  was  committed,  should 
follow.  The  order  of  the  commissioners  was  therefore  no 
more  an  additional  judgment  than  is  an  order  of  the  Super- 
intendent of  the  State  Prison  that  a  prisoner  confii^ed 
in  a  cell  at  the  Penitentiary  shall  be  taken  to  one 
of  the  farms  now  cultivated  under  his  direction. 
The  conjmissioners  were  for  this  purpose  only  the  minis- 
terial agents  provided  by  law  for  the  purpose  of  managing 
economically  the  business  of  the  counties  and  protecting 
the  people  as  far  as  possible  against  unnecessary  cost  in 
the  punishment  of  criminals.  A  person  who  commits  an 
assault  and  battery  knows,  or  is  presumed  by  law^  to  know, 
the  probable  legal  as  well  as  the  natural  consequences  of 
his  own  act.  Knowing  the  law  (as  we  must  assume),  he 
knows  that  the  court  has  the  power  to  imprison  upon  con- 
viction, and  that  as  an  incident  the  commissioners  of  the 
county  may,  for  the  protection  of  the  county,  order  him 
to  be  taken  out  and  worked  upon  the  public  roads. 

The  principle  governing  this  case  is  in  no  sense  anala- 
gous  to  that  upon  which  the  decision  hinged  in  ex  parte 
Lange,  18  Wall,  163,  175.  The  order  to  work  the  defend- 
ant upon  the  public  roads  was  in  no  proper  sense  a  second 
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Beiitence,  impoBed  after  a  part  of  the  punishment  provided 
for  by  an  original  judgment  had  been  inflicted,  but  was  an 
incident  to  the  puniphment,  in  contemplation  of  which  he 
committed  the  offence.     It  has  been  expressly  held    aUo, 
that   the  provision   of  Section   3448  of  The  Code,   which 
forbids  the  hiring  out  of  convicts  except   under  order  of 
the  court  embodied  in  the  sentence,  applied  only  to  fann- 
ing  out  convicts   to  individuals  or  corporations,  and   did 
"  not  extend   to  labor   employed    upon  public   works,  and 
under    the    supervision    and    control    of    public    agents." 
State  V.  Sneedj  94  N.  C,  806.     The  answer  of  the  respon- 
dent was  sufficient  to  show  that  the  prisoner  was  detained 
by  lawful  authority,  and  we  are  of  opinion,  therefore,  that 
there   was   no  error  in   the  order   remanding   him   to  the 
custody  of  James  Howie. 

No  Error. 


STATE  V.  DOCK   DEYTON. 


Indictment  for  Carrying  Concealed  Weapon — Criminal 
Actions — Appeal — Failure  to  Docket — Duty  of  Cl-erk — 
Neglect  of  Duty  by  Public  Officer. 

1.  An  appeal  by  the  State  in  a  criminal  action  not  docketetl  in  the 

Supreme  Court  until  two  terms  have  lapsed  will  be  dismissed. 

2.  It  being  the  duty  of  a  clerk  of  the  superior  court  to  send  up 

the  transcript  of  a  record  in  a  criminal  action,  whether  the 
fees  are  paid  or  not,  it  seems  that  he  would  be  indictable  for 
neglect  of  duty. 

8.  A  mere  servant  or  hireling  who  carries  concealed  weapons  on 
the  premises  of  his  employer  is  indictable. 

Indictment     for    carrying    concealed    weapons,    tried 
before  Bryan^  e/.,  and  a  jury,  at  Fall  Term,  1895,  of  Yaxcet 
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Superior  Court.     The  jury  rendered  a  special   verdict    as 
follows  : 

"  The  jury  find  that  the  defendant  carried  the  pistol 
concealed  about  his  person  in  Yancey  county,  N.  C,  dur- 
ing the  summer  of  1894,  as  alleged  in  the  bill.  They  fur- 
ther find  that  at  the  time  he  carried  the  pistol,  he  was 
engaged  by  the  day  to  work  for  one  M.  P.  Honeycutt,  on 
his  (Honej'cutt's)  possession  ;  that  he  had  worked  some  4 
or  5  days  when  the  pistol  was  seen  on  his  person  at  said 
Honeycutt's ;  that  he  worked  some  25  or  30  days  in  all; 
that  Honeycutt  gave  the  defendant  board  and  lodging 
daring  the  time  he  was  so  engaged  in  said  work  and  paid 
him  fifty  cents  per  day  for  his  services.  The  jury  is  not 
apprised  as  to  the  law.  If  the  court  be  of  the  opinion 
that  defendant  was  off  his  own  premises  while  at  work  for 
Honeycutt,  they  find  him  guilty  as  charged  in  the  bill ; 
but  if  the  court  be  of  opinion  that  the  defendant  was  not 
off  his  own  premises  while  working  for  Honeycutt  as 
alleged,  they  find  him  not  guilty." 

His  Honor  holding  that  defendant  was  not  off  his  own 
premises,  a  verdict  of  not  guilty  was  entered  and  the  State 
appealed.  The  appeal  not  having  been  docketed  until 
this  (September  1896)  Term  of  this  Court,  the  defendant 
moved  to  dismiss. 

Attorney  General^  for  the  State. 
No  counsel  contra. 

Clabk,  J.:  This  is  an  appeal  by  the  State  upon  a  special 

verdict  at  Fall  Term  of  Yancey   Superior  Court  October, 

1896.     It  might  readily  have  been  docketed  here  at  Fall 

Term,  1895,  and  should  have   been   at  the  latest  during 

Spring  Term,  1896,  oi  if  the  failnre  to  do  so  was  not  the 

negligence  of  the   appellant,  a  writ  of  certiorari  should 
119—56 
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have  been  asked  at  Spring  Term,  and  as  neither  was  done 
it  is  too  late  to  docket  the  appeal  at  this  Term.     Rule  5 
of  this  Court :  Porter  v.  Bailroad,  106  N.  C,  478 ;  Hin- 
ton   V.  Pritchard^  108  N.  C.,  412.     The  rule   applies   in 
both  civil   and  criminal  cases,  and   there  is  no  reason  why 
public  officials    should   not  be  held   to  due  diligence  ^ 
well   as   other    people.     There  is   no   excuse    shown,  and 
there  is  no  suggestion   that  the  case  was  held   back  for 
improper   motives,   which   would   justify   the   Court  now 
ordering  it  to  be  docketed  to  prevent  a  default  of  justice. 
There  is  no  blame  attaching  to  the  Attorney  General,  a^he 
could  not  have  applied  for  a  certiorari  in  ignorance  of  the 
fact  that  such  an  appeal   had  been  taken.     It  is   possible, 
but  not  probable,  that  the  Solici:or  was   negligent  in  not 
directing  the  case  sent  up,  or  in  notifying  the  Attorney 
General  that  it  had  not  been,  so  that  he  might  apply  for  a 
certiorari.     If  the  Solicitor  had  learned  in  time   that  it 
had  not  been  sent  up,  he  could,  and  doubtless  would,  have 
had  it  done.     It  has  been  suggested  here  that  it  was  the 
negligence  of  the  clerk,  for  it  is  his  duty  to  send  up  the 
judgment  roll  and  the  "  case  on   appeal"   in  twenty  days 
after  the  case  is  filed  in  his  office  {Code^  Sections  551  and 
1234),  and  here  there  being  no  '*  case  on  appeal  "  but  onlv 
the  judsrment  roll,  including  the  special  verdict  and  judg- 
ment, which  were  filed,  of  course,  during  the  term,  it  wa» 
the   clerk's   duty   to  have  sent  the  transcript    up  within 
twenty  days  after  the  court  adjourned. 

Attention  was  called  in  State  v.  Hatch^  116  N.  C,  1003, 
to  the  fact,  which  sometimes  is  lost  sight  of,  that  public 
officers  are  public  servants,  and  for  wilful  negligence  in 
the  dischaige  of  a  public  duty  are  liable  to  indictment 
{Code^  Section  1090),  except  only  such  officials  as  are 
subject  to  impeachment. 

It  is  true  that  the   clerk   is   not  compelled   to  send  up 
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the  transcript  in  any  civil  case  unless  paid  his  just  and 
legal  fees  therefor.  {Speller  v.  Speller^  at  this  term,  and 
eases  there  cited),  but  it  is  otherwise  as  to  appeals  in 
criminal  actions,  both  as  to  the  defendant  (whether 
appealing  in  forma  pauperis  or  not)  and  the  State.  State 
V.  Nash^  109  N.  C,  822.  The  transcript  sent  up  is  very 
informal,  but  the  Court,  ex  mero  motu,  could  send  down  a 
certiorari  to  correct  these  defects  if  the  appeal  had  been 
docketed  in  time. 

In  this  case  the  defendant  escapes  punishment  for  his 
crime  (fortunately  not  a  grave  one)  by  the  negligence  of  a 
public  servant  in  not  sending  up  the  transcript  of  the 
record  in  the  time  required  by  law ;  for  the  only  point 
raised  by  the  special  verdict,  to-wit,  the  liability  of  a  mere 
servant  or  hireling  for  carrying  a  concealed  weapon  on 
the  premises  of  his  employer,  was  incorrectly  decided 
against  the  State  by  his  Honor.  State  v.  Terry ^  93  N.  C, 
585.  But  the  appeal  having  been  docketed  too  late,  the 
defendant,    appellee,    has    a    right    to   have  it    dismissed. 

Appeal  Dismissed. 


STATE  v.  MONROE  JOHNSTON. 

Jjidictrnent  for    Burglary — Indictment^    Sufficiency  of — 

Discretion  of  Jury, 

1,  Where  in  the  trial  of  an  indictment  for  burglary,  the  evidence 
showed  that  the  house  in  which  the  crime  was  committed 
was  actually  occupied  at  the  time,  a  conviction  of  burglary 
in  the  second  degree  is  not  authorized  by  Ch.  434,  Acts  of 
1889,  which  provides  that  when  the  crime  charged  is  burglary 
in  the  first  degree,  the  jury  may  render  a  verdict  in  the  sec- 
ond degree,  since  a  felonious  entry  under  such  circumstan- 
ces is  by  said  statute  made  burglary  in  the  first  degree. 
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2.  An  allegation  that  defendant  *^  having  so  burglariouely  as 
aforesaid  broken  and  entered  said  dwelling  house,  »  ♦  * 
then  and  there,  on  the  said  S.,  in  the  said  dwelling  house 
then  and  there  being,  unlawfully,  maliciously,  secretly  and 
feloniously  did  make  an  assault  with  a  deadly  weapon  *  * 
*  and  him,  the  said  8.,  did  shoot  ♦  *  *  with  intent 
hira,  the  said  S.  *  *  *  then  and  there,  feloniously,  of 
his  malice  aforethought  to  kill  and  murder,^'  etc.,  is  a  good 
and  sufficient  count  for  burglary. 

Indictment  for  burglary,  tried  before  Meares  t/.,  at 
April,  1896,  Term  of  the  Circuit  Criminal  Court  of  Mei*k- 
lenburg  County. 

Betbre  the  jury  was  impaneled  the  prisoner  submitted  a 
motion  for  a  continuance  based  on  an  aflidavit  to  the  effect 
that  he  had  not  had  time  to  prepare  his  case,  and  that  he 
could  not  safely  go  on  trial  on  account  of  the  absence  of 
certain  witnesses,  viz.:  Lee  Hunter,  and  Baxter  Brown, 
and  Calvin  Reid,  and  others  not  named  ;  that  some  ot 
these  witnesses  had  been  subpoenaed,  and  others  had  not ; 
and  that  he  expected  to  prove  by  these  witnesses  that  the 
most  damaging  statements  of  the  State's  witnesses  were 
false.  During  the  discussion  of  this  motion  the  stateuient 
was  made  that  the  three  witnesses  above  named  all  lived 
near  the  town  of  Matthews,  situated  on  the  Carolina  Cen- 
tral Railroad,  12  miles  from  Charlotte,  and  could  be 
brought  to  court  by  the  next  morning.  The  court  refused 
the  motion  to  continue  the  case.  Prisoner  excepted.  The 
court  then  ordered  in^^ani^r  subpoena  to  be  placed  in  the 
hands  of  an  officer,  and  gave  instructions  that  the  officer 
proceed  immediately  to  the  vicinity  of  Matthews,  or  else- 
where, if  necessary,  and  find  all  of  the  absent  witnesses  of 
the  prisoner,  and  have  them  into  court  by  next  morning. 
The  prisoner  was  arraigned  on  Wednesday  forenoon  of  the 
special  term  which  was  held  on  the  first  Monday  in  April, 
and  this  cause  was  set  for  trial  on  Monday  of   the  second 
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week  in  April,  which  was  a  regular  term.  When  court 
opened  on  Tuesday  morning,  the  officer  made  his  return, 
and  the  witnesses  above  named  were  all  in  the  court  room, 
before  the  State  had  begun  the  examination  of  the  State's 
witnesses,  and  prisoner  was  not  deprived  of  the  benefit  of 
the  testimony  of  any  of  his  witnesses. 

The  State  put  on  the  stand  the  following  witnesses : 
A.  C.  Shields  testified  :  "  I  am  69  years  of  age.  Live  in 
two-storied  house,  with  two  rooms  on  each  story.  One  of 
the  rooms  on  the  first  story  is  occupied  as  a  bed  room, 
while  the  other  is  a  parlor.  There  is  also  a  dining  room 
and  kitchen  attached  to  the  house.  The  entrance  from 
the  diuino:  room  to  the  main  body  of  the  house  would  be 
through  the  dining  room  door,  which  opens  on  the  piazza, 
and  then  through  the  back  door  of  the  house,  which  also 
Oj^ens  on  the  piazza."  That  the  parlor  is  on  the  opposite 
side  of  the  passage  from  his  bed  room,  and  that  there  is  a 
small  room,  off  this  parlor,  which  also  has  a  door  opening 
on  the  piazza  on  the  rear  side  of  the  house.  That  the 
witness  went  to  bed  about  half  past  8  o'clock  on  the  night 
of  the  8th  of  January,  and  about  12  o'clock  at  night  he 
was  awakened  by  the  screams  of  his  daughter,  who, 
together  with  her  mother,  was  sleeping  upstairs.  The 
witness  heard,  almost  simultaneously  with  his  daughter, 
two  pistol  shots,  and  a  noise  like  something  had  fallen. 
Witnefes  hallooed  out,  ''  What  is  the  matter  up  there  ?  " 
and  then  started  to  pick  up  the  poker,  and  a  man  in  the 
room  said,  "  Stand  back  !  "  and  immediately  the  man  fired 
a  pistol  shot,  and  quickly  fired  a  second  shot,  and  the 
bnllet  struck  the  witness  on  the  right  breast,  and 
passed  through  and  came  out  on  the  other  side  of  his 
breast,  and  then  passed  through  his  left  arm,  and 
then  the  man  fired  a  third  pistol  shot,  and  then 
jumped    out     of     the     window    onto,    the     piazza,     and 
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escaped.     That,     when     witness     retired,     this     window 
was  down,  but  when   he    was    awakened    by  the    scream© 
and     when    the    man    in    question    jumped  through     bis 
window,  it  was    raised.     The    front   door   and    th«    back 
door  of  the  house  were  both  locked,  and  all    the    windows 
downstairs  were  down,  when  he  went  to  bed.     Some    one 
had  entered  the  dining  room  on  the  same  night    and    liad 
eaten  some  honey  and  some  articles  of  food,  and    a   pistol 
and  a  watch   were   stolen  that  night  out    of    his    bureau 
drawer.     When  the  witness  hallooed,  and  gave  tlie  alarm, 
his  son,  Lemley  Shields,  came  to  his  house  in  a  few    min- 
utes, and  he  unlocked  the  back  door  to  let  him  in.      State's 
witness  M.  W.  Vance  came  in  10  or  15  minutes,  and     wit- 
ness unlocked  the  front  door  to  let  him    in.     The    witness 
testified  that  he  had  been  acquainted  with    Monroe  John- 
ston, the  prisoner,  for  12  years,  and  he    swore    most    posi' 
tively  that  the  prisoner  is  the  man   who  shot  him  in     his 
house  on  the  night  of  the  8th  of  January  last,  as  described 
by  him  ;  that  he  saw  the  prisoner   by  the  flash  of  the    pis- 
tol, and  saw  something  like  a  white  handkerchief   around 
his  neck,  and  he  knew  the  prisoner  by  his  voice,  when    he 
said,   "  Stand  back  !  "  He  is  certain  that    the  prisoner  i* 
the  man.     Witness  asked  State's  witness  Vance  if  he  knew 
whether  Monroe  Johnston  had  been  released  from  the  cliain- 
gang ;  that,  if  he  had  been  released,  then  he  was  the  m*n. 
By    prosecuting   attorney  :  ''  Where    are   your   wife    and 
daughter,    and     why     are    they    not  attending    court?"" 
Objected  to  by  prisoner  as  irrelevant,  and  tending  to  prej- 
udice   his  case  before  the  jury.     Allowed   by    the    court, 
and  defendant  excepted.     Witness  answered  that  his  wife 
and  daughter  were  both  at  home,  and  sick,  and  unable  to 
attend  court,  and  had  been  sick  ever  since  the  occurrence.'* 

The  other  testimony  is  fully  rehearsed  in  the  charge    of 
his  Honor,  Judge  Meares. 
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The  court  granted  all  the  prayers  for  instructions 
offered  by  the  prisoner,  and  then  instructed  the  jury  that 
the  crime  of  burglary  was  constituted  or  made  up  of  cer- 
tain constituent  elements,  and  that  it  was  incumbent  upon 
the  State  to  establish  the  co-existence  of  all  of  these 
elements.  "  In  the  first  place,  the  crime  can  only  be  com- 
mitted in  a  man's  castle  or  dwelling  house.  A  dwelling 
house  is  one  in  which  one  or  more  persons  habitually 
sleep.  In  the  next  place,  the  crime  of  burglary  can  only 
be  committed  in  the  night-time.  When  it  is  so  dark  in 
the  evening  that  a  man's  features  cannot  be  distinguished, 
it  is  considered  by  the  law  to  be  nighttime ;  and  when  it 
is  so  light  in  the  morning  that  a  man's  features  can  be 
distinguished,  the  night  has  ceased,  and  it  is  day-time.  In 
the  next  place,  there  must  be  a  breaking  and  entry.  No 
great  amount  of  force  need  be  used  to  constitute  a  break- 
ing. Where  a  door  is  unlocked,  and  merely  closed  and 
bolted,  and  one  places  his  hand  upon  the  knob  of  the  door, 
and  turns  the  bolt,  Hud  enters,  although  very  slight  force 
18  required  in  turning  the  bolt,  it  constitutes  a  breaking. 
So,  where  the  sash  of  a  window  is  down,  and  there  is  no 
fastening  above  the  sash,  and  one  lifts  or  raises  the  sash, 
it  constitutes  a  case  of  breaking.  And  where  wooden 
blinds  are  used,  and  the  blinds  are  secured  by  a 
latch,  and  the  blinds  are  closed  and  latched,  and 
one  lifts  the  latch  with  his  finger,  and  opens  the 
blind,  and  enters,  it  is  a  case  of  breaking.  In  the 
next  place,  the  breaking  and  entry  must  be  made  with 
a  felonious  intent;  that  is  to  say,  with  the  intent  to  com- 
mit some  one  of  the  several  felonies  known  to  the  laws  of 
this  State.  The  State's  witness,  A.  C.  Shields,  has  testi- 
fied that  the  alleged  burglary  was  committed  in  a  dwelling 
house  in  which  he  and  his  wife  and  dausrhter  resided  at 
the  time.     The  same  witness  also  testified  that  the  alleged 
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burglary  was  committed  about  12  o'clock  on  the  night  in 
question.  The  same  witness  has  also  testified  that  the 
front  and  back  doois  of  the  house  were  locked,  and  the 
window  sashes  of  all  the  windows  were  down  when  he 
went  to  bed,  which  was  about  8:30  o'clock.  And  his  son, 
Lemley  Shields,  testified  that,  when  he  heard  the  alarm,  he 
ran  over  to  his  father's  house,  and  his  father,  A.  0.  Shields, 
unlocked  the  back  door  of  the  house,  which  opens  on 
the  piazza,  to  let  him  in,  and  also  that  he  found  that  the 
door  of  the  little  room,  adjoining  the  parlor,  which  opens 
on  the  piazza,  was  locked.  And  State's  witness  Vance 
testified  that  he  reached  the  house  in  a  short  time  after  the 
firing,  and  that  A.  C.  Shields  unlocked  the  front  door  to 
let  him  in.  And  the  witness  A.  C.  Shields  also  testified 
that,  when  he  was  waked  up  by  the  firing  of  a  pistol,  and 
the  screaming  of  his  daughter  upstairs,  he  immediately 
sprang  out  of  bed,  and  then  discovered  that  the  sash  of  one 
of  the  windows  of  his  bed  room,  which  opened  on  the 
piazza,  was  raised  up,  and  that  this  window  sash  was  down 
when  he  went  to  bed.  This  is  the  substance  of  the  testimony 
relied  on  to  show  that  the  house  in  question  is  a  dwelling 
house,  and  that  the  crime  of  burglary  was  committed  in 
the  nighttime,  and  that  the  doors  of  the  house  had  all  been 
locked,  and  the  window  sashes  had  all  been  let  down,  and 
that  the  breaking  and  entry  was  made  at  the  window  in 
the  bed  room  of  A.  C.  Shields,  which,  he  testifies,  was 
raised  and  open  when  he  was  aroused  from  his  sleep.  The 
bill  of  indictment  in  this  case  contains  two  counts.  The 
first  count  charges  that  the  breaking  and  entry  was  made 
by  the  prisoner,  with  the  intent  to  commit  the  crime  of 
larceny,  which  is  a  felony.  The  witness  A.  C.  Shields 
testified  that  some  one  had  stolen  his  watch  and  pistol, 
which  were  kept  in  a  bureau  drawer  in  his  bed  room  en 
that  night.     The  other  count  charges  that  the  breaking 
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and  eDtry  was  made  by  the  prisoner  with  the  felonious 
intent  to  commit  the  crime  of  murder.  The  witness  A.  C. 
Shields  testified  that  the  prisoner  fired  three  pistol  shots 
at  hira,  and  that,  on  the  second  shot,  the  birilet  struck  him 
in  the  right  breast,  and  came  out  at  the  left  breast,  and 
passed  through  his  arm.  The  State  also  introduced  Dr. 
Craven,  who  testified  that  he  examined  the  wound,  and 
described  the  wound.  It  is  incumbent  upon  the  prosecu- 
tion to  satisfy  the  jury  beyond  a  reasonable  doubt  that  the 
breaking  and  entry  was  done  with  the  intent  to  commit  a 
felony,  but  it  is  rot  incumbent  upon  the  prosecution  to 
show  that  a  felony  was  actually  committed.  The  crime  of 
burglary  has  been  graded  by  the  law  of  our  State  into 
burglary  in  the  first  and  second  degrees.  Burglary  in  the 
first  degree  is  committed  when  one  or  more  of  the  occu- 
pants of  the  house  are  actually  present  in  the  house  at  the 
time  that  the  burglary  is  committed.  In  this  case  the  State 
charges  the  prisoner  with  the  commission  of  the  crime  of 
burglary  in  the  first  degree,  and  alleges  that  the  witness 
A.  C.  Shields  and  his  wife  and  daughter  were  actually 
present  in  the  house  at  the  time  that  the  alleged  burglary 
was  committed.  The  State's  witness  A.  C.  Shields  testified 
that,  at  the  time  of  the  alleged  burglary,  he  and  his  wife  and 
daughter  were  occupying  the  house  ;  that  he  was  sleeping  in 
a  room  on  the  first  floor,  and  his  wife  and  daughter  were 
sleeping  in  a  room  upstairs.  If  the  jury  should  be  satis- 
fied, beyond  a  reasonable  doubt,  that  the  crime  of  burglary 
in  the  first  degree  was  committed  in  the  house  of  A.  0. 
Shields,  and  at  the  time  alleged,  by  some  one,  then  a 
highly  important  question  arises  in  this  case,  and  that  is, 
are  you  satisfied  beyond  a  reasonable  doubt,  from  the  testi- 
mony in  the  case,  that  the  prisoner,  Monroe  Johnston,  is 
the  man  who  committed  the  burglary,  as  charged  by  the 
State?     The    prisoner   has    set    up    the    defense    of    an 
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alibi  ;   that  is,  to  say   that   at  the  time  the  State  charges 
the  burglary  was  committed  in  the  house  of  Shields,  the 
prisoner  was  sleeping  in  the  house  of  Harriet  Mills,  which 
is  about  16  miles  distant  from  the  house  of  Shields,  and 
that  therefore  it  was  impossible  for  him  to  have  committed 
the  crime.     When  this  defense  is  set  up  by  a  defendant,  it 
is  incumbent  upon  him  to  satisfy  the  jury  of  the  truthful- 
ness of  the  defense;  and,  if  the  jury   are  satisfied   of  the 
truthfulness  of  this  defense  in  this  case,  of  course  the  pris- 
oner is  entitled  to  an  acquittal ;  and,  if  the  jury  should  not 
be  satisfied  of  the  truthfulness  of  this  defense  in  this  ca*^, 
it  is  incumbent  upon  the  State  to  satisfy  the  juiy,  beyond 
a  reasonable  doubt,  from  other  testimony  in  the  case,  that 
the  prisoner  is  the   man    who   committed  the  burglary,  as 
charged  in  the  bill,"  etc.     The  court  recapitulated  all  of 
the  testimony  of  the  case,  and  called  the  attention   of  the 
jury  to  the  testimony  offered  by  the  prisoner  to  establish 
his  defense  of  an  alibi.     The  court  said  to  the  jury   that 
"the  prisoner  has  sworn  that  on  the  night  of  the  alleged 
burglary  (8tli  of  January  last)  he  stayed    all   night  at  the 
house   of  Harriet  Mills,  in  the  vicinity  of  Matthews.     The 
prosecution  has  denied  the  truthfulness  of  this  statement 
of  the  prisoner,  and  assailed  it  upon  the  ground  that  he  is 
an  interested  witness,  and  has  argued  that  he  ought  not  to 
be  believed  for  this  reason.     It  is  true  that  when  adefeno- 
ant,  charged  with  a  crime,  on  his  trial   takes   the   witness 
stand,  and  testifies  in   his  own    behalf,  the   law  does  pro- 
nounce him  to  be  an  interested  witness.     A  cloud  of  sus- 
picion, as  it  were,  rests  upon  his  statements,  owing  ^o  the 
fact  that  he  is  interested.     His  testimony  does  not  stand 
upon  that  high  and  unsuspicious  level  or  plane   where  it 
would  stand  were  he  not  interested.     The  law,  therefore, 
requires  the  jury  to  weigh  and  criticise  and  consider  snch 
testimony  with  great  caution   and  care  and  deliberation. 
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The  law,  however,  does  not  go  so  far  as  to  say  that  a  jury 
must  not  believe  an  interested  witness.  On  the  contrary, 
an  interested  witness  can  tell  the  truth,  and,  if  the  jury 
believe  the  statements  of  an  interested  witness  to  be  true, 
then  they  must  act  accordingly.  The  statements  of  an 
interested  witness,  if  believed  by  the  jury  to  be  true,  are 
entitled  to  the  same  weight  as  they  would  be  were  he  a 
disinterested  witness.  The  prisoner  also  offered  Harriet 
Mills  as  a  witness,  and  she  testified,  as  he  did,  that  the 
prisoner  stayed  all  night,  being  Wednesday  night,  the 
night  of  the  alleged  burglary,  at  her  house,  in'  the  vicinity 
of  Matthews.  The  prosecution  assailed  the  general  char- 
acter of  this  witness,  and  argued  that  her  statements  ought 
not  to  be  believed  by  the  jury  ;  while  the  prisoner,  on  the 
other  hand,  asserts  that  her  statements  are  true.  The 
prosecution  introduced  three  w-itneases  who  testified  that 
the  general  character  of  Harriet  Mills  is  bad.  A  question 
of  veracity  is  entirely  within  the  province  of  the  jury.  It 
is  for  the  jury,  and  not  the  court,  to  pass  upon  the  credi- 
bility to  be  attached  to  the  statements  of  the  witness. 
Prisoner  also  introduced  the  colored  boy,  Robert  Mills,  son 
of  Harriet,  about  11  years  old,  as  a  witness,  and  he  testi- 
fied, in  substance,  as  his  mother  did,  and  also  that  his 
uiother  had  told  him  what  to  say  as  a  witness  on  this  trial. 
The  prisoner  also  introduced  the  witnesses,  Reid  and  Brown 
and  Hunter  and  others,  \vho  testified,  in  substance,  that 
the  prisoner  was  in  the  neighborhood  of  Matthews  and  of 
Harriet  Mills'  house  on  Monday  and  Tuesday  and  Thurs-. 
day  and  Friday  of  the  week  in  question.  It  is  charged,  and 
you  will  remember,  that  thp  burglary  was  committed  on 
Wednesday  night,  the  8th  of  January.  Calvin  Reid  testi- 
fied that  the  prisoner  was  at  his  house  Monday  evening 
and  on  Tuesday,  and  he  told  him  to  come  back,  and  he  did 
come  back,  on  Thursday.  The  witness  lives  eight  miles  east 


802  IN  THE   SUPREME  COURT.  [119 


State  v,  Johnston. 


of  Charlotte,  and  four  miles  from  Matthews.     Hunter  tes- 
tified that  the  prisoner  came  to  his  house  about  10  or  11 
o'clock  on  Thursday,  and  picked  cotton  for  the  balance 
of  the  day,  and  also  picked  cotton   for  him  on   Friday  : 
and  Smith  testified    that    he  saw    the  prisoner  going  to 
Hunter's  about  8  o'clock  on   Thursday,  the  9th  of  Jan- 
uary,   to    pick    cotton.     The    prisoner    testified    that    he 
picked  cotton  for  Baxter   Brown  on  Wednesday  all  day. 
The  witness  Baxter  Brown  testified  that  the  prisoner  did 
pick  cotton    for    hira    a    portion    of  one  day  during  the 
week  in  question,  but  he    did  not  remember  which  day 
it  was.     This  testimony  on   the  part  of  the  prisoner,  a:- 
to  his  picking  cotton    at    the   places    mentioned,  and  as 
to  his  whereabouts    for    several  days  before  and  several 
days  after  the  night  of  the  8th  of  January,  was  offered 
to  corroborate  and  strengthen  his  testimony,  and  that  of 
Harriet  Mills  and  Robert  Mills,  viz.,  that  he  stayed  all 
night  on   the  night  of   the    8th    of   January,  when   it  is 
charged  that  he  committed  the  burglary  at  A.  C.  Shield^s 
on   that  night.     The  testimony  offered  to  show  that  the 
prisoner    is    the    man    who    committed    the    burglary  in 
question   is  that  of   the  witness  A.  C.  Shields,  who  tes- 
tified   that    he    has  known    the    prisoner  for  more  than 
twelve  years;  that  the  prisoner  fired  at  him  in  his  bed 
room  three  times;  that  he  recognized  the  features  of  the 
prisoner,    and    saw    his    beard,    and    also  a  white  cloth 
around  his  neck,  by  the  flash  of  the  pistol  ;  that  be  was 
familiar  with  the    prisoner's    voice;    that    it  was  a  low, 
soft  voice;  and,  when    the  prisoner  said  to  him,  'Stand 
back!  '  he  recognized  his  voice.     He  swore  positively  to 
the  identity  of  the  prisoner.     The  testimony  of  Stewart, 
the  mail  carrier,  was  that  he  saw  a  man,  before  sunrise 
on   Thursday  morning,  on  the  Statesville  road,  walking 
very  fast,  about  four    miles    from  Charlotte.     He  had  a 
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white  cloth  or  towel  around  his  neck,  and  he  thought 
the  man  was  the  prisoner.  He  was  acquainted  with  the 
prisoner,  but  he  would  not  swear  positively  that  the  man 
was  the  prisoner.  Winders  saw  prisoner  on  the  27th  of 
December,  and  he  was  wearing  a  white  towel  around  his 
neck.  Pncket  testified  that  he  overtook  a  negro  man 
wearing  a  brown  coat,  before  sunrise  on  the  morning  of 
January  9th,  on  the  Statesville  road,  going  towards  Char- 
lotte, about  four  miles  from  Charlotte,  and  met  Stewart 
(mail  carrier)  about  the  same  time.  Hunter  and  Allison 
testified  that  the  prisoner  was  at  Hunter's  store  at  Derita 
after  9  o'clock  on  Monday  night,  the  6th  of  January,  about 
six  miles  from  the  house  of  A.  C.  Shields.  The  object  of 
the  State  in  offering  the  testimony  of  Stewart  and  Pucket 
and  Hunter  and  Allison  and  Finger  was  to  show  that 
the  prisoner  was  at  Hunter's  store  on  Monday  night, 
the  6th,  and  not  at  the  house  of  Harriet  Mills,  and 
that  between  daylight  and  sunrise  on  the  morning  of 
the  9th  he  was  on  the  Statesville  road  going  towards 
Charlotte.  When  the  testimony  is  contradictory  in  any 
respect,  and  cannot  be  reconciled,  it  is  the  duty  of  the 
jury  to  sift  the  truth  from  the  testimony  to  the  best 
of  their  ability.  If  the  jury  is  satisfied,  beyond  a 
reasonable  doubt,  that  the  prisoner  is  guilty,  they  ought 
to  convict  him  ;  but,  if  they  are  not  satisfied  beyond 
a  reasonable  doubt  of  his  guilt,  they  ought  to  acquit 
him." 

The  defendant  excepted  to  the  charge  of  his  Honor,  and 
assigned  the  following  grounds  as  error  therein  :  (1)  For 
that  the  judge  failed  to  instruct  the  jury  in  accordance 
with  the  Act  of  Assembly  (Laws  1889,  p.  418,  c.  434), 
'*  that  when  the  crime  charged  in  the  bill  of  indictment  is 
burglary  in  the  first  degree,  the  jury  may  render  a  verdict 
in  the  second  degree  if  they  deem  it  proper  to  do  so."    (2) 
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For  that  the  judge  charged  the  jnry  that  there  were  two 
counts  in  the  bill  of  indictment  in  this  case — the  one 
charging  that  the  breaking  and  entry  was  done  with  a 
felonious  intent  to  commit  the  crime  of  larceny,  and  the 
other  one  charging  a  felonious  intent  to  commit  the  crime 
of  murder;  meaning  thereby  to  charge  and  in  fact  charg- 
ing that  the  bill  of  indictment  contains  two  counts  for 
burglary,  whereas,  in  truth  and  in  fact,  the  first  count  wai^ 
for  burglary,  and  the  second  for  felonious  assault,  under  the 
Act  of  Assembly,  charged  to  have  been  committed  after 
the  commission  of  the  burglary  charged  in  the  first  count. 
(3)  For  that  the  judge,  in  charging  the  jury,  failed  to 
comply  with  the  statute  {Code^  §  413)  '  to  state  in  a  plain 
and  correct  manner  the  evidence  given  in  the  case  and 
declare  and  explain  the  law  arising  therein.'  The  pris- 
oner excepted,  and  assigned  as  error  that  the  Court  did  not 
in  charging  the  jury  eliminate  the  material  facts  of  the 
case,  array  the  state  of  facts  on  both  sides,  and  apply  the 
principles  of  law  to  them,  so  that  the  jury  might  decide 
the  case  according  to  the  credibility  of  the  witnesses  and 
the  weight  of  the  evidence,  as  required  by  the  many  decif^- 
ions  of  the  Supreme  Court  of  North  Carolina." 

The  jury  came  into  court,  and  all  answered  to  their 
names,  and  were  asked  by  the  clerk,  "Are  you  agreed  on 
your  verdict  'i "  The  jury  answered,  "  Yes,"  and  on  being 
asked  by  the  clerk,  ''  Who  shall  say  for  you  ?"  the  jury 
answered,  ''Our  foreman,  A.  H,  Rhyne."  The  clerk  then 
said  to  the  prisoner,  *'  *  *  *  Hold  up  your  right  hand/' 
which  being  done,  the  clerk  said  to  the  jury,  ''  Look  upon 
the  prisoner,  you  that  are  sworn.  What  say  you  i  Is  he 
guilty  of  the  felony  and  burglary  whereof  he  standr^ 
indicted,  or  not  guilty  'i  "  The  foreman  says,  ''  Guilty." 
Counsel  foi  prisoner  asked  that  the  jury  be  polled,  whieli 
was   done,  the  clerk   saying  to  each  juror:     "'  Look  upon 
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the  prisoner,  you  that  are  sworn.  What  say  you  ?  "  etc. 
£ach  juror  said  for  himself,  "  Guilty."  The  clerk  said  to 
the  jury,  "  Hearken  to  your  verdict  as  the  Court  rccordeth 
it.  You  say  that  Monroe  Johnston  is  guilty  of  the  felony 
and  burglary  whereof  he  stands  charged.  So  say  you 
all  ?  "  They  said,  "  Yes."  The  defendant  objected  to  the 
form  of  the  question  propounded  in  both  instances.  Over- 
ruled. Exception.  Motion  in  arrest  upon  the  grounds  : 
'^That  the  bill  of  indictment  contained  two  counts,  charg- 
ing two  offences,  burglary  and  felonious  assault,  under 
the  statute,  said  offences  being  punishable  in  different 
degrees.  The  verdict  of  the  jury  is  a  general  verdict  and, 
under  decisions  of  the  Supreme  Court,  said  verdict  is  null 
and  void,  and  sentence  cannot  be  pronounced.  If  it  be 
contended  that  the  verdict  was  limited  to  the  first  count, 
then  it  is  void  for  inconsistency  ,  for  the  defendant,  under 
the  evidence,  cannot  be  guilty  under  the  first  count  and 
not  guilty  under  the  second — the  facts  showing  one  whole 
and  continuous  transaction.''  Motion  overruled,  and 
defendant  excepted.  Motion  for  new  trial  overruled. 
Sentence  of  death  was  pronounced.     Defendant  appealed. 

Attorney  General  and  Messrs.  Maxwell  ik  Keerans^  for 
the  State. 

Mr,   ir.  R,  Henry^  for  defendant  (appellant.) 

•  MoNTGOMKRY,  J. I  The  special  instructions  which  were 
asked. by  defendant's  counsel  were  all  given  by  the  court. 
The  first  exception  to  the  charge    was  in    thcftc    words : 

**For  that  the  Judge  failed  to  instruct  the  jury  in  accord- 
ance with  the  Act  of  At^sembly  of  1889,  Ch.  434,  p.  418  ; 
that  when  the  crime  charged  in  the  bill  of  indictment  is 
burglary  in  the  first  degree,  the  jury  may  render  a  verdict 
in  the  second  degree  if  they  deem  it  proper  to  do  so." 
That  statute  provides  that  *'  if  the  crime    be   committed  in 
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a  dwelling  bouse  or  in  a  room  used  as  a  sleeping  apart- 
ment, and  any  person  is  in  the  actual  occupation  of  any 
part  of  said  dwelling  bouse  or  sleeping  apartment  at  the 
time  of  tbe  commission  of  said  crime,  it  sball  be  burglarv 
in  the  first  degree."  Shields,  a  witness  for  the  State,  tes- 
tified that  at  the  time  of  the  burglary  he  and  his  wife  and 
daughter  were  occupying  rooms  in  the  house  ;  that  he  was 
sleeping  in  a  room  on  the  first  floor  and  his  wife  and 
daughter  were  sleeping  in  a  room  upstairs.  Upon  this  tes- 
timony, if  the  jury  believed  it,  the  defendant  was  guilty 
of  burglary  in  the  first  degree.  There  was  no  proof  tend- 
ing to  show  that  the  burglary  might  have  been  committed 
under  circumstances  which  would  make  it  burglary  in  the 
second  degree  under  the  statute.  If  his  Honor  had 
charged  as  he  was  requested,  it  would  have  been  error.  In 
State  V.  Alston,  113  N.  C,  666,  the  court  charged  thejnry 
"  that  although  the  evidence  was  that  the  family  were 
present  in  the  house  at  the  time  of  the  commission  of  the 
crime"  they  might  find  the  prisoner  guilty  of  burglary  in 
the  first  degree  or  guilty  of  burglary  in  the  second  degree. 
This  court  held  that  the  charge  was  erroneous,  and  said  : 
"  The  court  should  have  charged  the  jury  that  if  they 
believed  from  the  evidence  that  the  family  were  present 
in  the  house  at  the  time  of  the  felonious  entry,  as  charged, 
they  should  convict  the  defendant  of  burglary  in  the  first 
decree.  Under  such  circumstances  the  iurv  are  not  ves^ted 
with  the  discretionary  power  to  convict  of  burglary  in  the 
second  degree."  In  State  v.  Fleming,  107,  N.  C.  905, 
the  court  in  construing  the  Act  of  1889  said  :  "  The  jury 
are  sworn  to  find  the  truth  of  the  charge,  and  the  statute 
does  not  give  them  a  discretion  against  the  obligation  of 
their  oaths.  The  meaning  of  this  provision  evidently  is  to 
empower  thejnry  to  return  a  verdict  of  guilty  of  burglary 
in  the  second  degree  upon  a  trial  for  burglary  in   the   first 
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degree,  if  they  deem  it  proper  so  to  do  from  the  evidence, 
and  to  be  the  truth  of  the  matter."  His  Honor  charged 
the  jury  that  there  were  two  counts  in  the  bill  of  indict- 
ment, one  for  the  breaking  and  entry  with  the  intent 
to  commit  larceny,  the  other  with  the  intent  to  com- 
mit murder.  The  defendant  excepted  to  that  part  of  the 
charge  because,  as  he  alleged,  the  second  count  was  not  for 
burglary,  hut  for  a  felonious  assault,  after  the  commit^sion 
of  the  burglary  charged  in  the  first  count.  We  are  of  the 
opinion  that  the  second  count  is  a  good  one  for  burglary. 
It  avers  that  the  defendant,  &c.,  having  so  hurglariuusly 
as  aforesaid  broken  and  entered  the  said  dwelling  house 
of  the  said  A.  C  Shields,  then  and  there  upon  the  said 
Shields  in  the  said  dwelling  house  then  and  there  being, 
unlawfully,  maliciously,  secretly  and  feloniously  did  make 
an  assault  with  a  deadly  weapon,  to-wit  a  pistol,  and  him 
the  said  Shields  did  shoot  &c.  with  intent  him  the  said 
Shields  by  ti'C  means  aforesaid,  then  and  there  feloniously 
of  his  malice  aforethought  to  kill  and  murder  contrary, 
&c."  This  is  not  the  form  in  common  use  in  North  Caro- 
lina, but  it  is  one  approved  by  most  of  the  standard  writers 
on  criminal  law.  The  intent  must  usually  be  stated,  and  it 
must  be  to  commit  a  felony  ;  and  if  a  felony  has  been  act- 
ually committed  in  the  house  the  intent  may  be  and  usually 
is  stated  to  have  been  to  commit  that  felony.  "  But  it  seems 
that  an  indictment  for  burglary  may  in  this  respect  be 
draw^n  in  three  ways  :  Stating  the  breaking  and  entry  to  be 
with  intent  to  commit  a  felony  ;  or  stating  the  breaking  and 
entry,  and  a  felony  actually  committed;  or  stating  the 
breaking  and  entry  with  intent  to  commit  a  felony,  and  also 
stating  the  felony  to  have  been  actually  committed.  The 
latter  is  the  preferable  mode  and  that  always  adopted  in 
practice  ;  for,  if  you  fail  to  prove  the  felony  committed,  you 

may  still  convict  of  the  burglary,  or  if  you  fail  to  prove  the 
119—57 
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intent,  etc.,  you  may  convict  of  the  felony.'"  Arehbold  Cr. 
Prac.  &  PI.,  Vol.  2,  p.  1076.  And  to  the  same  effect  is  Sec- 
tion 818,  of  Volume  1  of  Wharton's  Criminal  Law,  2  East 
P.  C,  514  ;  2  Russell  on  Cr.,  44 ;  1  Hale  P.  C,  559  :  Code, 
See.  1183. 

The  defendant's  third  exception  to  the  charge  was  that 
his  Honor  failed  to  comply  with  the  requirements  of  Sec- 
tion 413  of  The  Code  We  have  examined  carefully  the 
charge,  and  we  think  that  the  testimony  was  orderly  and 
plainly  and  correctly  set  forth  and  the  law  applied  a* 
the  statute  requires.  It  is  a  very  clear  charge,  and  quite 
as  full  as  is  usually  given.  The  defendant  had  his  ca^ 
clearly  and  fairly  committed  by  his  Honor  to  the  jury. 
We  have  examined  each  and  every  exception  to  the  evi- 
dence, and  they  cannot  be  sustained. 

The  exception  to  the  manner  of  polling  the  jury,  and  the 
one  to  the  overruling  of  the  motion  in  arrest  of  judgment, 
need  not  now  be  discussed,  for  they  are  of  no  consequence 
after  our  decision  sustaining  the  sufficiency  of  the  second 
count  in  the  bill  of  indictment. 

No  Error. 
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STATE  V.  GREEN. 

/ndict?fie7it  for  S€C7'et  Assault  with  Intent  to  Kill — Prin- 
cipal and  Accefifiory — Practice  in  Criminal  Cases. 

1.  Under  an  indictment  for  an  assault  with  intent  to  kill,  charging 

defendant  as  principal,  he  cannot  be  convicted  as  accessory. 

2.  Under  Chapter  205,  Afjts  of  1891,  which  authorizes  a  conviction 

of  a  lesser  degree  of  the  crime  charged  in  the  indictment,  a 
defendant  charged  as  principal  in  an  indictment  for  an 
assault  w^ith  intent  to  kill  cannot  be  convicted  as  accessory. 

Indictment  tor  secret  assault  upoi*  one  Barrett  with 
intent  to  kill,  etc.,  tried  before  Bryan^  «/.,  and  a  J^rj?  at 
Spring  Term,  181)6,  of  Polk  Superior  Court. 

His  Honor,  in  his  charge,  read  the  statute  under  which 
defendant  was  indicted,  and  construed  the  same,  and  then 
instructed  the  jnry  tliat  if  the  State  had  satisfied  them 
hevond  a  reasonable  doubt  that  tJie  defendant,  in  a  secret 
manner,  concealed  in  the  bushes  on  the  roadside,  did  shoot 
Barrett  with  a  gun,  with  intent  to  kill  him,  or  if  the 
defendant  was  present,  aiding  and  abetting  in  the  shoot- 
ing, then  it  was  their  duty  to  convict  him.  Defendant 
excepted  to  the  latter  part  of  his  Honor's  charge,  to-wit : 
•'  Or  if  defendant  was  present,  aiding  and  abetting  the 
shooting,  they  should  convict  him,''  because  there  was  no 
evidence  upon  which  the  case  should  have  been  left  to  the 
jury  on  the  question  whether  the  defendant  was  present, 
aiding  and  abetting.  No  special  instructions  were 
requested.  The  jnry  returned  a  verdict  of  ''guilty  as 
acccessory."  Motion  for  new  trial  was  refused,  and 
defendant  appealed  from  the  judgment  rendered. 
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Mr.  Wm,  J,  Montgomery^  for  defendant  (appellant). 
Attorney  General,  for  State. 

FuRCHES,  J.  :  This  is  an  indictment  for  a  secret  assault 
with  a  deadly  weapon  (a  gun)  with  intent  to  kill,  nnder 
Chapter  32,  Laws  1887.  Under  instructions  from  the 
court  the  jury  found  the  defendant  ''guilty  as  accessory/' 
and  upon  this  verdict  the  court  pronounced  judgment  and 
the  defendant  appealed. 

There  was  evidence  tending  to  show  that  defendant 
and  aTiother  were  together  when  the  assault  was  made. 
And  the  defendant  relied  upon  an  alibi^  and  introduced 
evidence  tending  to  establish  this  defense.  It  is  not  eon- 
tended  but  that  the  defendant  might  be  convicjted  as  an 
accessory  upon  a  proper  bill  of  indictment,  and  evidence 
to  sustain  such  an  indictment.  But  it  is  contended  that 
he  could  not  be  convicted  as  accessory  under  this  indict- 
ment,  charging  him  as  the  principal.  And  upon  investi- 
gation of  the  authorities,  we  are  of  the  opinion  that  this 
is  so.  State  v.  Dewer^  65  N.  C,  572.  If  he  was  present 
aiding,  abetting  and  encon raging  another  to  do  the  shoot- 
ing, he  might  have  been  found  guilty  as  a  principal.  Siatt 
v.  Chastain,  10-1  N.  C,  900. 

The  Statute  of  1891,  Ch.  205,  does  not  apply  in  this 
case.  That  act  provides  *'  that  upon  the  trial  of  any  indict- 
ment the  prisoner  may  be  convicted  of  the  crime  charged 
therein,  or  of  a  lesser  degree  of  the  same  crime,  or  of  an 
attem])t  to  commit  the  crime  so  charged,  or  an  attempt  to 
commit  a  lesser  degree  of  the  same  crime."  That  is,  that 
the  defendant  under  this  indictment,  for  a  secret  assanlt, 
might  have  been  convicted  of  a  simple  assault,  or  assanlt 
and  battery. 

We  have  no  means  of  knowing  from  this  indictment  and 
verdict  whether  the  defendant  was  convicted  as  accessory 
before  or  after  the  fact.     But  neither  of  these  oifences  is 
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the  same  offence  as  that  charged  in  the  bill  of  indictment, 
nor  is  either  one  of  them  a  less  degree  of  the  same  offence 
as  that  charged  in  the  bill. 

There  were  other  matters  discussed  in  the  argument 
before  us  that  we  do  not  consider  and  pass  upon  as  they 
are  not  likely  to  arise  again  upon  a  new  trial.  There  is 
error,  and  a  new  trial  is  awarded  the  defendant. 

New  Trial. 


STATE  V.  J.  COY. 

rndictmefit for  Larceny — Larceny — FeloiviouH   Intent. 

Where,  on  the  trial  of  one  charged  with  larceny,  it  appeared  that 
the  offence  was  committed  in  the  known  presence  of  the 
owner  of  the  property,  and  the  defendant  claimed  that  his 
offence  was  only  a  forcible  trespass,  it  was  error  to  refuse  to 
submit  to  the  jury  the  question  of  felonious  intent. 

Indictment  for  larceny,  tried  before  Bryan^  J.,,  and  a 
jury,  at  Spring  Term,  1896,  of  Polk  Superior  Court. 

On  the  trial,  Andrew  Erwin,  the  prosecutor,  testified 
that  about  a  month  before  Christmas,  1895,  he  lost  three 
chickens.  His  wife  told  him  somebody  was  among  his 
chickens.  "  I  was  rocked,  and  my  house  was  rocked,  in 
the  night  time.  I  saw  Jake  Coy  and  Henry  Holbut  take 
the  chickens.  They  knocked  them  out  of  the  cedar  trees. 
I  never  got  the  chickens  back.  I  ran  them  to  the  fence. 
Holbut  told  Jake  to  get  the  axe.  I  spoke  to  them.  Jake 
Coy  said,  '  Don't  blame  this  on  Henry.  He  is  at  home  in 
bed.'  My  wife  awoke  me,  and  said,  '  Somebody  is  run- 
ning your  chickens.'     They  were  after  the  chickens  when 
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I  went  out.  I  was  well  acquainted  with  Jake  Coy  and 
Henry  Holbut.  When  I  went  to  the  door  they  were 
throwing  rocks  at  my  chickens  in  the  cedar  trees.  I  had 
a  light  when  I  went  to  the  door.  I  spoke  to  them,  and 
called  them  bv  name,  and  told  them  not  to  take  mv  chick- 
ens.''  On  cross-examination,  the  witness  testified  that  he 
was  well  acquainted  with  Coy  and  Holbut,  and  they  knew 
him  well  :  that,  when  he  went  to  the  door,  thev  were 
throwing  rocks  at  his  chickens  in  the  cedar  trees  near  hi^ 
house.  He  had  a  light,  and  spoke  to  them,  and  called 
them  bv  name,  and  told  them  not  to  take  his  chickens. 
Thev  rocked  him.  He  stood  in  the  door  and  forbade 
them  to  take  his  chickens  ;  saw  them  knock  his  chiekenf 
out  of  the  trees  :  ran  after  ihem  to  catch  them.  *^  Thev 
knew  me,  and  knew  I  saw  them  taking  the  chicken>." 
Defendants  asked  no  written  instructions,  but  insisted 
that,  from  the  testimony,  he  was  not  guilty  of  larceny,  hut 
of  forcible  trespass.  The  court  ruled  otherwise,  and 
charged  the  jury  that,  if  they  believed  the  evidence,  the 
defendant  was  guilty  of  larceny.  The  defendant  excepted 
to  the  charge,  (ind  appealed  from  the  judgment  pro- 
nounced, whicli  was  that  the  defendant  be  imprisoned  in 
the  State  Penitentiary  for  12  months. 

Attorney  General^  for  the  State. 

Mr.   Wm.  J,  Montgomery^  for  defendant  (appellant). 

Faircloth,  C.  J.  Indictment  against  the  defendant  f4»r 
stealing  chickens  of  Andrew  Erwin.  The  prosecutor  tes- 
tified that  he  saw  defendant  and  Henrv  Holbut  take  and 
carry  off  his  chickens.  They  knocked  them  out  of  cedar 
trees.  He  went  to  the  door  with  a  light.  They  rocked 
him  and  his  house.  He  ran  them  to  the  fence  and  ordered 
them  not  to  take  his  chickens.  He  said  he  was  well 
acquainted  with  both  the  parties  and  called  them  by  name. 
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He  said  on  cross-examination  that  thej  knew  him  well. 
Ae  saw  them  knock  his  chickens  ont  of  the  tree.  They 
knew  him  and  knew  that  he  saw  them  taking  the  chick- 
ens. On  trial  the  defendant  insisted  that  he  was  not 
guilty  of  larceny  but  of  forcible  tiespass.  His  Honor 
held  otherwise,  "  and  charged  the  jury  that  if  they  believed 
the  evidence  the  defendant  was  guilty  of  larceny."  Excej)- 
tion,  and  an  appeal  by  defendant. 

The  defendant's  argument  is  that  tlie  court  ought  to 
have  submitted  the  evidence  on  the  cjuestion  of  a  felonious 
intent  to  the  jury,  with  instructions  as  to  the  law  arising 
upon  the  evidence,  taken  as  true.  It  has  been  held  since 
the  time  of  Sir  Matthew  Hale  to  the  present  that  to  con- 
stitute the  crime  of  larceny  a  felonious  intent  is  an  indis- 
pensable  ingredient.  The  distinction  between  larceny  and 
forcible  trespass  is  clear  as  a  legal  proposition,  but  some- 
times it  is  somewhat  difficult  to  draw  the  line  upon  a  given 
state  of  facts.  In  this  case  the  offence  was  committed  in 
the  known  presence  of  the  owner.  In  all  cases,  secrecy 
clam  et  necrete^  is  evidence  of  a  felonious  intent,  and  in 
many  it  is  held  to  be  indispensable  to  establish  larceny  as 
distinguished  from  trespass.  What  is  meant  by  felonious 
intent  is  a  question  for  the  court  to  explain  to  the  jury, 
and  whether  it  is  present  at  any  particular  time  is  for  the 
jury  to  say.  State  v.  Sowls^  Phillips  151  ;  State  v.  Powell^ 
74  N.  C,  270  ;  State  v.  Ledford,  67  N.  C,  t>0  ;  State  v. 
Gaither,  72  ^\  C,  458. 

In  State  v.  Powell,  lo3  N.  C,  424,  this  Court  held  that 
secrecy  is  evidence  of  a  felonious  intent,  but  is  not  the 
only  evidence  of  such  intent.  There  may  be  various  cir- 
cumstances which  so  complicate  the  question,  that  the 
question  of  intent  must  be  left  to  the  jury  under  instruc- 
tions from  the  court,  upon  the  principle  of  resolving  rea- 
sonable doubt  in  favor  of  the  defendant.     While  there  is  no 
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conflict  in  the  evidence,  and  assuming  it  to  be  true,  the 
question  of  intent  is  an  important  and  material  one,  to  be 
ascertained  by  the  jury,  and  we  think  the  evidence  should 
have  been  submitted  to  the  jury  as  to  whether  the  defend- 
ant had  a  felonious  intent  at  the  time  oftaking  the  property. 
The  unlawful  intent  cannot  be  presumed  from  the  undis- 
puted evidence  of  the  State  in  criminal  actions.  The  plea 
of  not  guilty  denies  its  credibility  and  the  presumption  of 
innocence  can  be  overcame  only  by  the  verdict  of  a  jnrv. 
State  V.  Riley,  113  N.  C,  648. 

New  trial. 


STATE  V.  HENRY  HOLBUT. 

Indictment    for     Larceny — Larceny — Felonious     JnUni. 

(For  Syllabus,  see  State  v.  Coy,  supra.) 

Indictment  for  larceny  tried  before  Bryan^  •/.,  and  a 
jury,  at  Spring  Term,  1896,  of  Polk  Superior  C'ourt.  The 
facts  are  the  same  as  those  stated  in  the  report  of  the  ease 
of  State  V.  CV>y,  at  this  Term.  The  defendant  was  con- 
victed and  appealed. 

Attorney  General,  for  Stato. 

Mr.   Wm,  J,  Montgomery,  for  defendant  (appellant). 

Faikcloth,  C.  J.  :  Indictment  for  larceny.  This  case 
is  governed  by  Statt  v.  Coy,  decided  at  this  Term. 

New  trial. 
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STATE  V.  JOHN  RHYNE. 

Indictment  for  Peddling  Without  License — Peddlers — 
Selling  Articles  of  One^s  Own  Manufacture — Selling  hy 
Agent, 

The  permission  given  in  Section  28,  Ch.  116,  Acts  of  1895,  to  sell 
articles  of  one^s  own  manufacture  without  taking  out  ped- 
dler^s  license  is  personal  to  the  manufacturer  and  does  not 
extend  to  an  agent  employed  by  the  manufacturer  to  sell  his 
goodp. 

Indictment  for  peddling  without  license,  tried  before 
Brown^  e/.,  and  a  jury  at  Fall  Term,  1896,  of  Lincoln 
Superior  Court.  The  defendant  was  convicted  and  appealed. 
The  facts  are  stated    in   the  opinion   of  Associate  Justice 

MONTGOMKRY. 

Attorney  General^  for  the  State. 

Messrs.  Jones  &  Tillett^  for  defendant  (appellant). 

MoNTGOMEEY,  J. :  The  defendant  was  indicted  for  ped- 
dling harrows  and  cultivators  without  the  license  required 
by  law,  the  wares  being  not  of  his  own  njaimfacture.  The 
special  verdict  set  out  that  the  defendant  had  carried  a 
wagon  with  him,  exhibiting  and  delivering  the  wares 
which  were  manufactured  bv  the  American  Harrow  Com- 
pany,  of  Detroit,  Mich.  ;  that  he  sold,  and  at  once  at  the 
time  of  sale,  delivered  one  of  the  harrows,  taking  the  note 
of  the  purchaser  to  the  company  ;  that  the  defendant  w^as 
employed  by  the  company  to  sell  the  harrow^s,  and  was 
paid  fifty  dollars  per  month  and  nothing  more  for  his  ser- 
vices ;  that  the  harrows  were  shipped  by  the  car  load  from 
Detroit,  where  they  w^ere  manufactured,  to  Gaston ia,  N. 
C,  consigned  to  G.  W.  Irwin,  foreman   of  the  company  in 


906  IN  THE  SUPREME  COURT.  im 


State  v.  Rhynk. 

North  Carolina  ;  that  eight  other  persons  were  eniirag('<J  i« 
the  same  business  and  in  the  same  nianncM-  as  was  the 
defendant,  and  that  neither  the  defendant  nor  the  com- 
pany has  ever  been  licensed  to  peddle. 

The  court  was  of  the  opinion  that  the  defendant  wa> 
guilty,  and  the  jury  so  rendered  their  verdict.  There  wa* 
judgment,  from  which  the  defendant  appealed.  We  are  of 
the  opinion  that  upon  the  special  verdict  his  Honor  made 
the  proper  decision  and  judgment.  Section  r28  of  the 
Revenue  Act,  (Ch.  116,  Laws  of  1895),  provide>  tliai 
"  Every  person  authorized  to  do  business  in  this  State  who 
as  principal  or  agent  peddles  drugs,  nostrums,  medicine-, 
or  goods,  wares  or  merchandise  of  whatever  name  or  descrip- 
tion, shall  pay   a   license   tax   as   follow^s FIvery  person 

mentioned  in  this  section  shall  apply  in  advan<-e  to  tht* 
Board  of  Countv  Commissioners  of  the  county  in  which  he 
proposes  to  sell  for  a  li(;ense,  and  the  Koard  of  (\>unTj 
Commissioners  niay  issue  the  license  upon  the  ])aynient  of 
the  tax  to  the  sheriif,  which  shall  expire  at  the  end  of 
twelve  mo!iths  from  its  date  ;  P7^ovided^  it  shall  he  discrt^ 
tionary  with  the  Board  of  County  Commissioners  whether 

they    issue   license   or   not Any  person  may  sell  under 

this  t^ection,  without  payment  of  tax  as  peddlers,  salt,  ve^r- 
etables,  chestnuts,  peanuts,  fruits  or  other  products  of  the 
fHrm  or  dairy,  oysters,  fish,  books,  printed  music,  or  «/■//- 
cles  of  his  ovm  niannfacturey 

The  question  before  the  Court  is,  what  is  the  legal  mean- 
ing of  the  words  in  the  above  (juoted  section  :  "Anieles 
of  his  own  manufacture.''  AVe  have  no  hesitancy  in 
declaring  that  the  words  mean  things  made  by  the  perH>n 
who  actually  does  the  peddling — not  things  made  by  the 
principal  and  sold  by  his  agent.  The  definition  of  the 
word  "own  "  in  the  Century  Dictionary  is,  "  Belonging  to 
one's  self;  peculiar:  particular;  individual ;  following  the 
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possessive  (usually  a  possessive  pronoun)  as  an  intensive 
to  express  ownership,  interest,  or  individual  peculiarity 
with  empliasis,  or  to  indicate  the  exclusion  of  others ;  as 
my  own  house,  his  own  idea."  So,  when  the  law  allows  a 
person  to  sell  articles  of  his  own  manufacture,  it  must 
refer  to  ownership  in  a  sense  peculiar  and  intensive  as  to 
the  owner.  Moreover  the  peddling  of  goods  falls  under 
the  police  regulation  of  the  State  as  well  as  being  a  means 
of  revenue.  Morrell  v.  Staie^  38  Wis.,  28.  To  peddle  is 
not  a  matter  of  right  under  our  laws,  which  any  person 
can  demand  upon  the  payment  of  the  tax.  It  is  a  privi- 
lege. It  is  discretionary  with  the  county  commissioners 
whether  or  not  they  will  grant  a  license  to  a  peddler.  The 
privilege  is  personal  to  the  applicant,  and  is  not  assigna- 
ble. He  is  on  the  footing  of  an  applicant  for  the  sale  of 
liquor  by  retail.  The  public  convenience  to  some  extent 
and  the  character  of  the  applicant  can  be  considered  by 
the  commissioners.  Mr.  Cooly,  in  his  work  on  Taxation, 
takes  this  view  of  the  matter,  and  in  the  first  volume  at 
page  579,  he  says:  ''  Peddlers  and  transient  dealers  are 
commonly  taxed  a  specific  sum  because  they  are  likely  to 
escape  any  other.  A  peddler's  tax  is  on  the  occupation. 
not  on  the  goods,  and  one  who  engages  in  the  business, 
whether  as  agent  or  owner,  must  pay  it."  51  Miss.,  13. 
If  it  be  said  that  under  this  view  corporations  cannot 
peddle,  because  they  cannot  show  character  and  fitness 
before  the  conimissioners,  the  answer  may  be,  neither  can 
a  corporation  be  licensed  to  sell  li(pior  by  retail.  It  will 
be  observed  in  this  connection  that  in  Section  23  of  Chap- 
ter 116,  of  the  Laws  of  1895,  peddling  is  not  referred  to  in 
connection  with  corporations;  the  word  ''person  "  is  inva- 
riably weed. 

No  Error. 
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STATE  V.  GEORGE  CODY,  et  al. 

Practice — Amendment  of  Indictm^ent — Special   Venir 

Kscape    of  Prisoner  Pending  Appeal  —  Dismissal  of 
Appeal, 

1.  Where  a  prisoner  convicted  of  a  capital  felony  escapes  from  cus- 

tody and  is  at  large  when  his  appeal  is  called  for  hearing, 
this  Court  may,  in  its  discretion  either  dismiss  the  appeal, 
or  hear  and  determine  the  assignments  of  error  or  continne 
the  case. 

2.  It  is  not  error  in  the  trial  judge  when  ordering  a  special  venire 

to  direct  the  sheriff  to  summon  only  freeholders  who  have 
paid  their  taxes  for  the  preceding  year,  who  had  not  served 
on  the  jury  within  the  last  two  years,  who  had  no  suite 
pending  and  at  issue  in  the  court,  and  who  were  not  under 
indictment  in  the  court. 

Indictment  for  burglary,  tried  before  Boykin^J..  at 
Fall  Term,  1894,  of  Madison  Superior  Court.  The  de- 
fendants were  convicted  and  appealed.  Before  the  appeal 
was  called  for  trial  they  had  escaped  from  custodv  and 
were  at  large.  The  case  was  continued  from  term  to 
term  and  they  are  still  at  large. 

Attorney  General,  for  the  State. 

Mr.  J.  M.  Gudger,  for  defendants  (appellants). 

Ci.ARK,  J.  :  In  State  v.  Anderson,  111  N.  C,  689  it  is 
held,  approving  State  v.  Jacobs,  109  N.  C,  772,  that 
^'  where  a  prisoner  who  had  been  convicted  of  a  capital 
felony  escapes  from  custody  and  is  at  large  when  his  appeal 
is  called  for  trial,  this  Court  may  in  the  exercise  of  a  sound 
discretion  dismiss  the  appeal,  or  hear  and  determine  the 
assignments  of  error,  or  continue  the  case,"  and  in  that 
case  the  appeal  was  dismissed.  In  the  present  instance, 
we  have  heretofore  pursued  the  latter  of  the  three  courses 
indicated,  having  continued  the  caufe  till  this  the  fifth 
term.     The  prisoners  not  yet   having  returned  after  the 
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lapse  of  more  than  two  j^ears'  indulgence,  we  now  adopt  the 
first  course  and  dismiss  the  appeal.  Besides,  upon  looking 
into  the  record  we  find  there  were  only  two  assignments 
of  error,  neither  of  which  is  a  valid  objection.  Tlie  first 
is  that  when  the  court  ordered  a  special  veiiire^  the  judge 
directed  the  sherilBF"  to  summons,  as  far  as  possible,  only 
freeholders,  men  who  had  paid  their  taxes  for  the  preced- 
ing year,  who  had  not  served  on  the  jury  within  the  last 
two  years,  who  had  no  suits  pending  and  at  issue  in  the 
court,  and  who  were  not  under  indictment  in  the  court." 
The  order  was  unobjectionable,  for  the  classes  named  were 
subject  to  challenge  for  cause,  and  the  venire  as  far  as  pos- 
sible should  consist  of  men  qualified  to  serve.  To  encum- 
ber the  venire  with  those  thus  specified  would  simply 
restrict  the  number  of  legales  homines  from  whom  the 
jury  was  to  be  taken.  The  very  object  of  a  special  venire 
is  to  get  a  body  of  men  less  liable  to  these  and  other 
causes  of  challenge,  than  would  be  tales  ]\\r or ^  picked  up 
in  the  court  room. 

At  the  instance  of  the  defendants  and  with  their  consent 
in  open  court,  acting  under  the  advice  of  their  counsel,  an 
amendment  was  made  in  the  indictment.  They  subse- 
quently pleaded  to  the  indictment  and  went  to  trial  with- 
out objection,  till  after  verdict.  This  action  is  binding  on 
them,  and  it  would  be  a  fraud  on  the  court  if  it  was  not. 
McCorUe  v.  The  State,  14  Ind.,  39  ;  Shif  v.  The  State,  84 
Ala.,  454.  We  would  not,  however,  be  understood  as  call- 
ing in  question  the  decisions  which  deny  the  right  of  the 
court,  either  of  itself,  or  on  motion  of  the  solicitor  {State  v. 
Sexton,  10  N.  C,  184)  to  make  amendments,  except  in 
certain  cases,  and  then  only  as  to  matters  of  form  and  not 
of  substance.  1  Chitty  Cr.  Law,  292 ;  Cain  v.  State,  4 
Black,  (Ind.,)  512  ;  Hawthorn  v.  State,  56  Md.,  630. 

Appeal  Dismissed. 
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STATE  V    KING. 

Pf'uctice — Apjpeal — Case  on  Appeal — Exception ff  to  Api>eh 

lanfs  Statement  of  Case  on  Appeal 

The  exceptions  to  the  appellant^B  statement  on  appeal  should  be 
specific  ;  and,  where  they  are  so  general  as  to  leave  the  cmc 
indefinite,  it  will  be  remanded  to  the  court  below  in  order 
that  it  may  be  settled  by  the  judge. 

Indictment  for  assault  witli  deadly  weapon  with  intent 
to  kill,  tried  before  Robinson^  f/.,  at  Fall  Term,  1895,  of 
Graham  Superior  Court.  The  defendant  was  convicted 
and  appealed. 

Attorney  General  for  State. 

Messrs.  Shepherd  d?  Busbee  for  defendant  (appellant). 

Clark,  J  :  If  the  appellee  does  not  accede  to  the  appel- 
lant's statement  of  the  case  on  appeal,  The  Code^  See.  550, 
prescribes  that  the  respondent  shall  return  it  with  spe- 
cific amendments  thereto.  It  has  been  held  that  a  counter 
case  is  a  sufficient  compliance  with  this  requirement. 
McDaniel  v.  Scarlock,  115  N.  C,  295.  The  same  section 
further  provides  that  on  receiving  the  appellee's  excep- 
tions, the  appellant  "shall  immediately  request  the  judge 
to  fix  a  time  and  place  for  settling  the  case  before  him.'' 
If  the  appellant  does  not  do  this,  his  statement  as  modi- 
fied by  the  appellee's  exceptions  will  betaken  as  the 
''  case  on  appeal."  Russell  v.  Davis^  99  N.C.,  115:  Oweni 
V.  Phelps,  92  N.  C,  231.  Or,  if  this  would  leave  the 
matter  too  complicated,  the  Court  would  remand  the  case 
to  be  properly  settled  by  the  judge.  Arrington  v. 
Arrington^  114  N.  C,  115;  Hinton  v.  Oreenleaf,  115 
N.  C,  5. 

The  exceptions  filed  by  the  appellee  strictly  ought  to  be 
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specific  (or  a  counter  ease)  so  that  the  appellant  if  he  sees 
fit,  may  a(;<?ept  them  and  modify  his  case  accordingly.  In 
the  present  instance  the  solicitor's  exceptions  to  appel- 
lant's case  are:  "1.  For  that  the  evidence  is  not  cor- 
rectly stated.  2.  For  that  the  instructions  of  the  judge 
are  not  correctly  stated.''  This  practice  has  been  so  long 
and  generally  recognized  that  though  it  is  not  strictly  a 
compliance  with  the  law.  we  are  loath  to  open  up  a  new 
source  of  controversy  over  the  details  of  the  settlement  of 
*'  cases  on  appeal/'  (matters  which  are  apart  from  the 
merits  of  the  controversy)  by  drawing  the  line  as  to  what 
would  be  sufficiently  specific  amendments  in  different 
cases.  It  is  clear  that  to  take  the  appellant's  statement 
of  the  case  as  amended  by  the  exceptions  would  leave  the 
case  on  appeal  so  indefinite  as  to  be  a  nullity.  The  appel- 
lant will  not  be  taken  as  having  accepted  them,  but  he 
should  have  called  on  the  judge  to  settle  the  case.  In  view 
of  the  general  nature  of  the  appellee's  exceptions,  follow- 
ing the  course  taken  in  Uinion  v.  Oreenleaf^  siijrra^  and 
Mitchell  v.  Tedder^  107  M.  (>.,  358,  the  case  is  remanded 
that  it  may  be  settled,  on  notice  to  both  sides,  by  the 
trial  judge.  If  the  appellee's  exceptions  shall  be  too  bare 
in  any  given  case,  or  if  the  appellant  shall  in  any  case  too 
rashly  deem  the  appellee's  exceptions  too  general  to  send 
the  case  to  the  judge  to  settle,  this  Court  has  the  right  in 
the  first  instance  to  take  the  appellant's  case,  disregarding 
the  appellee's  exceptions;  or,  in  the  latter  to  disregard 
the  appellant's  case  for  not  having  referred  the  case  to  the 
judge.  Each  case  must  stand  on  its  own  basis.  The  safe 
rule  is  for  the  appellee  to  make  his  exceptions  (or  counter 
case)  specific,  and  on  the  other  hand  the  appellant,  if 
there  is  any  doubt  whatever  as  to  the  exceptions  being 
specific,  should  refer  the  case  to  the  judge  to  settle.     It  is 
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enough  to  debate  and  decide  the  case  on  the  merits.  Col- 
lateral disputes  as  to  the  manner  of  "settling  the  ease'* 
should  always  be  avoided  if  possible. 

Remanded. 


STATE  V.  W.  H.  BAKER,  MAT  ROSE  AND  SERGE  REEDER. 
In  dictin.€n  t  for   Murder —  Trial —  Eviden  ce. 

1.  Od  the  trial  of  defendant  for  murder,  he  testified  that  as  be  and 

his  co-defendants  approached  the  deceased  and  other 
Indians,  the  deceased  threw  a  rock  at  him  and  the  other 
defendants  (one  of  whom  was  struck),  and  that  he,  the 
defendant,  thereupon  assaulted  and  cut  the  deceased  with  a 
knife,  and  that  he  thought  he  was  right  in  doing  so,  as  he 
was  afraid  of  the  Indians.  Upon  cross-examination,  the 
State  was  allowed  to  ask  liim  if  he  considered  himself 
justified  in  jumping  on  the  deceased  and  cutting  him  with  a 
knife,  when  one  of  the  other  defendants  was  already  upon 
him.     Held,  there  was  no  error  in  permitting  the  question. 

2.  The  declarations  of  a  defendant,  charged  with  murder,  made  a 

few  hours  before  the  homicide,  and  tending  to  show 
animosity  against  the  deceased,  were  properly  admitted  as 
evidence  on  the  trial. 

Indictment  for  murder,  tried  at   Spring  Term,  1S96,  of 
Swain  Superior  Court,  before  Timhe^'IaJce^  e/.,  and  a  jurv. 

The  evidence  in  the  trial  was  very  voluminous.  Ii 
appeared  therefrom  that  the  prisoners  and  deceased,  with 
others,  were  at  a  distillery,  all  more  or  less  drunk,  and 
some  of  them  quarrelsome  and  disposed  to  *'  pick  at ''  and 
annoy  the  deceased,  who  was  lying  down  on  the  floor,  half 
drunk.     About    dusk  the   deceased   (a  Cherokee  Indiani 
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started  homeward,  with  others,  and  was  overtaken  by  the 
defendants.  As  the  latter  approached,  one  of  the  Indians 
threw  a  rock  which  struck  the  defendant.  Baker,  in  the 
breast.  The  defendants  accused  the  deceased  of  throwing 
the  rock,  and,  led  by  the  defendant  Rose,  all  seized  the 
deceased  and  pulled  him  down,  and  in  the  scuffle  the  lat- 
ter received  five  stabs  or  cuts,  one  of  which  caused  his 
entrails  to  protrude,  and  death  ensued    the  next  morning. 

During  the  cross-examination  of  the  defendant  Rose, 
who  was  a  witness  on  behalf  of  himself  and  the  other 
defendants,  he  stated  that  he  was  afraid  of  the  Indians  and 
thought  himself  justified  in  doing  as  he  did,  to  wit,  cutting 
the  deceased.  He  was  asked  bv  the  State  whether  he  con- 
sidered  himself  justifiable  in  jumping  upon  the  Indian 
and  cutting  him  when  the  defendant  Reeder  was  on  him. 
The  question  was  allowed,  under  objection,  and  defendants 
excepted. 

The  State  proposed  to  ask  a  witness  whether  he  heard 
the  defendant  Baker  say  anything  about  an  Indian  while 
the  crowd  was  at  the  distillery.  The  question  was  allowed, 
under  objection,  and  the  witness  answered  :  "  Baker  said, 
*  If  I  had  the  d — d  Indian  out,  I  would  cut  his  d — d 
throat.'  The  deceased  at  that  time  was  right  there  and 
'was  an  Indian.  Baker  further  said,  '  Watch  me  get  an 
Indian  before  I  leave.'  " 

There  were  no  other  objections  to  the  testimony,  and  no 
exceptions  w^ere  made  to  the  judge's  charge.  There  was  a 
verdict  of  manslaughter.  A  motion  for  a  new  trial  was 
refused,  and  from  the  judgment  sentencing  each  of  them 
to  imprisonment  in  the  State  Penitentiary  for  fifteen  years, 
the  defendants  appealed. 

The  transcript  disclos'es  no  assignments  of  error. 

Attorney  General^  for  the  State. 

No  counsel  contra, 
119—58 
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Montgomery,  J. :  The  case  on  appeal  is  signed  neither 
by  the  judge  nor  by  counsel.  There  were  no  exceptions^ 
made  to  the  charge  of  the  court.  Special  instrnctions 
were  asked  by  the  defendants,  but  it  does  not  appear 
whether  they  were  given  or  refused.  Only  two  objections 
were  made  to  evidence,  and  they  were  properly  over- 
ruled by  the  court.  The  defendants  were  convicte<l  of 
manslaughter  (though  charged  with  murder)  and  each  one 
of  them  sentenced  to  serve  a  term  of  fifteen  years  in  the 
State's  prison.  There  was  a  motion  made  for  a  new  trial, 
but  on  what  grounds  does  not  appear,  and  from  the  over- 
ruling of  the  motion  by  his  honor  an  appeal  was  prayed 
and  allowed. 

Notwithstanding  the  irregularities  in  the  making  up  of 
the  case  on  appeal,  if  it  may  be  so  called,  we  have,  on 
account  of  the  seriousness  of  the  judgment,  examined  the 
case.  The  trial  was  fair,  the  charge  of  his  honor  fwll  and 
just,  covering  every  phase  of  the  case. 

It  would  seem  from  the  reading  of  the  testimony  in  this 

case  that  the  defendants  should  be  forever  grateful  to  the 

jury  for  the  verdict  of  manslaughter,  that  is,  if  they  regard 

a  not  very  long  term    in  the  penitentiary  as  preferable  to 

capital  punishment.     There  is  no  error,  and  the  judgment 

below  is  affirmed. 

Affirmed. 
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The  following  opinion  of  Associate  Justice  Clark  at 
Chambers^  construing  the  Election  Law,  is  of  sufficient 
interest  to  be  added  here,  as  no  appeal  was  taken. 

N.  B.  BROUGHTON  v.  JA8.  H.  YOUNG. 

Election  Law — Recount  Ordered. 

1.  Under  the  Election  Law,  Acts  1895,  Chapter  159,  the  ballots  are 

preserved  in  the  duplicate  boxes  as  evidence,  and  can  be 
used  in  a  quo  warranto  proceeding,  or  before  a  Couimis- 
sioner  to  take  deposition  in  a  contest  for  seat  in  the  General 
Assembly  or  in  Congress. 

2.  The  Commissioner  cannot  order  the  production  of  the  ballots, 

but  this  must  be  done  by  a  judge  of  the  superior  or  Supreme 
Court. 

3.  The  ballot  boxes  must  remain  in  the  custody  of  the  Clerk,  and 

be  again  sealed  by  him  after  the  recount. 

Messrs.  Douglas  <&  Holding^  Shepherd  dk  Busbee  and 
W.   W,  Jones ^  for  contestant. 
Mr.  J.  C.  L.  Harris^  for  contestee. 

In  the  contest  for  a  seat  in  the  House  of  Representatives 
from  Wake  county  between  N.  B.  Broughton,  contestant, 
and  Jas.  H.  Young,  contestee,  J.  C.  Marcom,  J.  P.,  the 
Commissioner  to  take  depositions,  applied  to  D.  H. 
Young,  Clerk  Superior  Court  of  said  county,  for  the 
duplicate  ballot  boxes,  that  he  might  make  a  recount  of 
the  ballots.  This  being  refused,  application  was  made  to 
Mr.  Justice  Clark  for  a  rule  on  the  Clerk  to  show  cause 
why  he  should  not  grant  the  application. 

Clark,  J.:  Upon  hearing  counsel  for  and  against  the 
motion  I  am  of  opinion  that  the  object  of  the  statute 
in  requiring  the  preservation  of  the  ballots,  in  duplicate 
ballot  boxes,  duly  sealed  up,  is  that  they  may  be  kept  as 
evidence  to  verify  or  correct  the  election  returns  when 
impeached. 
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If  a  quo  warranto  was  being  tried  in  the  superior  court, 
certainly  the  judge  presiding  might  order  said  ballot 
boxes  brought  into  court  and  a  recount  made  in  the  pr^- 
ence  of  the  court  and  jury.  In  contested  elections  for 
members  of  the  General  Assembly  and  members  of  Con- 
gress the  evidence  is  taken,  not  before  a  jury,  but  before  a 
Commissioner  and  submitted  upon  depositions.  Therefore 
if  the  same  benefit  of  the  recount  of  the  ballots  is  to  be 
had,  as  on  the  trial  of  a  quo  warranto^  there  must  be  an 
order  to  have  the  examination  of  the  ballots  made  before 
the  Commissioner  and  the  result  reported  to  the  legisla- 
tive body.  It  is  not  possible  that  the  Legislature  intended 
that  the  clerks  of  Cherokee  or  Dare  or  anv  other  countv 
should  attend  with  their  numerous  ballot  boxes  before  the 
General  Assembly  in  Raleigh,  or  before  the  Congressional 
Committee  on  Elections. 

I  am  of  opinion  that  the  clerk  properly  declined  to  per- 
mit the  boxes  to  be  opened  and  a  recount  made  on  the 
motion  of  a  Commissioner  to  take  depositions,  and  that  this 
should  only  be  done  upon  the  order  of  a  judge  of  the  supe- 
rior or  Supreme  Court  under  the  supervisory  powers  con- 
ferred by  Chapter  159,  Acts  1895.  The  powers  thus  con- 
ferred do  not  cease  on  election  day,  but  cover  all  matters 
pertinent  to  the  scope  of  that  act,  including  the  election 
and  the  returns.  The  act  by  its  tenor  is  to  be  libarally 
construed  with  a  view  oF  effectuating  its  purposes  of  secnr- 
ine  both  *'  a  free  ballot  "  and  *'  a  fair  count."  The  effect  of 
the  recount,  as  well  as  of  the  original  returns,  is  for  the 
General  Assembly,  who  are  to  judge  of  the  qualification 
and  election  of  their  own  members,  but  that  honorable 
body  is  entitled  to  have  the  result  of  such  recount  laid 
before  them  upon  their  assembling — especially  since,  their 
sessions  being  limited  to  sixty  daj-s,  it  is  due  that  body 
and  the  public  as  well  that  there  may  be  means  of  speedily 
determining  the  rights  of  contestee,  and  contestants  to 
seats. 
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The  ballot  boxes  should  not  betaken  ont  of  the  custody 
of  the  clerk  nor  the  place  designated  for  their  deposit. 
Therefore  be  it  ordered  : 

That  on  the  30th  day  of  December,  1896,  at  10  o'clock, 
D.  H.  Young,  clerk  of  the  superior  court  of  Wake 
county,  will  in  the  office  of  said  clerk  in  turn  open 
each  and  every  ballot  box,  containing  votes  for  the 
General  Assembly,  from  the  precincts  designated  in 
Section  8  of  the  contestant's  complaint  or  notice  of  con- 
test, and  in  the  presence  of  the  Commissioner  and  the 
parties  and  their  counsel,  count  and  certify  the  num- 
ber of  ballots  in  each  cast  for  N.  B.  Bronghton  and  the 
number  cast  for  Jan)e8  H.  Young,  till  each  and  every  box 
designated  has  been  opened  and  counted,  which  certificate, 
countersigned  by  the  Commissioner,  shall  be  certified  in 
the  evidence  submitted  to  the  General  Assembly.  As  the 
vote  of  each  box  is  counted,  the  ballots  shall  be  immedi- 
ately replaced  in  the  box  by  the  clerk,  and  the  box  shall 
again  be  sealed  up  and  replaced  by  him  in  the  same  place 
of  deposit  till  further  authority  is  given  to  open  the 
same.  The  recount  thus  authorized  extends  only  to  the 
names  of  the  contestant  and  contestee  in  this  action. 


APPENDIX  2. 

The  Court  directs  that  the  opinion  rendered  by  Hon. 
B.  P.  Dicky  Judge  of  the  United  States  Court  for  the  Wes- 
tern District  of  North  Carolina,  in  the  case  of  J.  S.  Bradley, 
Adinr.,  &c.,  v.  The  Ohio  River  &  C.  Railway  Company  on 
motion  to  remand  the  State  Court,  be  printed  in  the  enr- 
rent  volume  of  the  Reports  of  the  Decisions  of  the  Supreme 
Court  of  North  Carolina.  The  case  is  the  same  as  that 
reported  at  page  912  of  this  volume.  His  Honor,  Judge 
SiMONTON,  of  the  United  States  Circuit  Court,  concnrred 
in  the  opinion  oi  Judge  Dick, 

Western  District  of  North  Carolina. 

In  the  Circuit  Courts  at  Greensboro. 
Opinion  filed  January  15^A,  1897. 
J.  S.  Bradley,  Admr., 

V. 

The  O.  R.  &  C.  Ry.  Co. 

Motion  to  remand  to  the  State  Court. 

Dick,  J. :  This  action  was  instituted  inthe  State  Court  for 
the  County  of  McDowell  to  recover  damages  for  personnl 
injuries  occurring  in  this  State;  and  defendant  availed 
itself  of  the  right  given  by  the  Act  of  Congress  of  the  l»Uh 
of  August,  1888,  to  non-resident  defendants,  to  remove  an 
action  pending  in  a  State  Court  to  the  United  States  Cir- 
cuit Court  on  the  grounds  of  local  prejudice,  &c. 

The  application  was  received  and  considered,  and  thif 
court  adjudged  that  local  prejudice  did  exist  in  said 
county  as  alleged  and  proved  by  evidence ;  and  an  order 
was  made  for  the  removal  of  this  case  from  the  State  Cn^urt 
to  this  Court  at  Charlotte. 

In  the  said  order  leave  was  granted  to  plaintiff  to  tile  a 
motion  to  remand  at  the  next  term  of  this  Court;  andsneh 
motion  was  duly  made,  and  is  now  before  this  Court  for 
determination. 
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This  order  was  not  recognized  and  observed  by  the  State 
Court,  which  declined  to  relinquish  jurisdiction  on  the 
grounds  insisted  upon  by  the  plaintiff. 

"  1st.  That  the  O.  R.  &  C.  R.  R.  Co.  is  a  corporation 
and  citizen  of  North  Carolina. 

"2d.  That  this  fact  also  appears  in  the  record  and  plead- 
ings. 

From  this  order  in  the  State  Court  the  defendant  prayed 
an  appeal,  which  was  allowed,  and  the  clerk  was  directed 
to  send  up  a  full  transcript  of  the  record,  and  all  papers 
filed  in  the  case. 

On  a  hearing  in  the  Supreme  Court  in  the  term  just 
closed  the  Court  aiiirmed  the  order  of  the  Court  below  ; 
not  upon  the  grounds  stated  in  the  order  appealed  from, 
although  fully  presented  in  the  record,  briefs  and  argument 
before  the  court ;  but  upon  a  defect  that  appeared  in  the 
proceedings  of  this  Court  for  the  removal  of  the  cause. 

I  concur  in  this  decision  of  the  Supreme  Court  founded 
upon  the  fact  that  "  it  does  not  affirmatively  appear,  either 
in  the  petition,  or  in  the  order  of  removal,  or  anywhere 
else  in  the  record,  that  the  diverse  citizenship  of  the  par- 
ties existed  also  at  the  time  of  the  commencement  of  the 
action." 

This  decision  is  not  important  if  the  substantial  grounds 
set  forth  in  the  order  of  the  State  Court  are  not  well 
founded ;  for  as  the  case  was  properly  retained  and  is  still 
pending  in  the  State  Court,  and  this  Court  acquired  no 
jurisdiction,  by  reason  of  its  defective  proceedings,  tlie 
defect  mentioned  could  be  remedied  by  the  defendant  fil- 
ing a  new  petition,  alleging  the  facts  omitted  by  inadver- 
tence, and  obtaining  a  correct  and  legal  order  of  removal  ; 
for  common  justice  would  require  that  the  defendant  should 
not  be  deprived  of  a  substantial  legal  right  by  the  non- 
observance  of  his  counsel  and  the  court  of  a  matter  that  is 
to  some  extent  often  refined  and  technical. 
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The  material  question  of  law  for  this  Court  to  decide  on 
the  pending  motion  to  remand  is,  whether  the  defendant 
is  a  foreign  or  domestic  corporation  before  allowing  a  new 
petition  to  be  filed. 

It  is  insisted  on  the  part  of  the  plaintift'  that  defendant 
is  a  domestic  corporation  for  the  purposes  of  this  action, 
because  in  its  answer  it  did  not  specifically  answer  to  a 
positive  allegation  in  the  complaint  that  "it  is  a  corpora- 
tion incorporated  under  the  laws  of  North  Carolina,  own- 
ing and  operating  a  railway  and  doing  business  in  said 
State  as  a  common  carrier  of  passengers  and  freight,'"  <tc. 

To  this  allegation  the  defendant  made  answer  that  it 
*'  has  not  sufficient  knowledge  or  information  to  deny  or 
admit    this   allegation    of  the   complaint,  and   denies    the 


same." 


This  Court  is  of  opinion  that  this  general  denial  by  the 
defendant   of  the   allegation    of  its    legal    existence    as  a 
domestic  corporation    is  sufficient,  and  the  only  matters  of 
fact  admitted  were  due  service  of  process  and  that  it  was 
an  organized  association    acting  as   a  corporation   within 
this  State.      The   plaintiff,  on   objection    to   this   general 
denial  of  matter  of  law  as  indefinite  and  uncertain,  could 
not  on   motion   have   obtained    an   order   on  defendant  to 
make  the   answer   more   specific  as   to  the  legality  of  its 
domestic   corporate  existence,  for   the  allegation  contains 
matter  of  law.     Matters  of  law,  or  mere  inferences  of  law. 
arc  questions  to  be  judicially  noticed   and  determined  by 
the  Court,  and  such  matters  which  are  not  proper  subjects 
of  traverse  are  not   taken    as  admitted  by   pleading  over. 
This  matter  of  law  was  distinctly  presented  in  the  ()rderof 
the  State  Court  appealed  from,  and  was  the  material  point 
in  the  case  ;  and  the  fact   that  the  State   Supreme  Court, 
after  full  argument  of  counsel,  failed    to   make  adjudica- 
tion of  the  point,  tends   strongly   to  show  that  the  Court 
regarded  the  question  of  Jaw  as  a  matter  of  some  difficulty 
and  importance. 


APPENDIX.  921 


A  railroad  corporation  is  an  artificial  person,  created 
bv  positive  law  and  invested  with  franchises  involving 
specific  powers  and  privileges  conferring  some  of  the  attri- 
butes of  sovereignty,  to  be  exercised  primarily  tor  the 
benefits  and  advantages  of  the  public.  Such  corporate 
franchises  can  never  arise  and  be  invested  by  any  kind  of 
implication. 

If  the  defendant  is  not  a  domestic  but  a  foreign  corpor- 
ation, its  failure  in  its  answer  to  make  specific  denial  of  a 
direct  and  positive  allegation  of  matters  of  law  in  the  com- 
plaint, did  not  estop  it  from  claiming  a  right  of  removal  of 
tliis  case  from  the  State  Court  to  this  Court,  under  the  pro- 
vis^ions  of  the  Act  of  Congress  of  the  13th  of  August, 
188S. 

The  chief  ground  for  the  motion  to  remand — strongly 
in^iisted  upon  by  counsel  of  plaintifl' — is  that  the  defend- 
ant, at  the  time  of  the  injury  sustained  by  plaintifTs  intes- 
tate, was  a  domestic  corporation  duly  incorporated  under 
the  laws  of  the  State  of  North  Carolina,  owning  and  oper- 
atinsr  a  railwav,  and  doin«:  business  in  said  State  as  a  car- 
rier  of  passengers  and  freight.  Arc:  and  being  in  fact  and 
in  law  such  domestic  corporation  it  was  not  entitled,  under 
the  said  Act  of  Congress,  to  the  order  of  removal  hereto- 
fore made  by  this  Court,  which  has  not  now  jurisdiction 
to  retain  and  dispose  of  this  case. 

I  have  examined  and  considered  this  question  of  law 
with  more  than  ordinarv  care,  as  the  counsel  of  defendant 
in  their  briefs  9nd  arguments  insisted  that  this  Court,  in 
the  (^ase  of  Hudson  v.  The  C.  C.  C.  E.  R.  Co,^  decided 
*'  that,  for  jurisdictional  purposes,  the  C.  C.  C.  li.  R.  Co. 
was  a  foreign  corporation  within  the  State  of  North  Caro- 
lina, and  was  a  citizen  of  South  Carolina;  and  that  the 
act  of  the  General  Assembly  of  this  State  amounted  only 
to  a  license,  and  did  not  create  a  new  corporation." 
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I  have  examined  such  case  reported  in  55  Federal 
Reporter,  248,  and  find  that  the  Court  decided  that  said 
railroad  company  was  a  citizen  of  South  Carolina,  and  had 
a  right  of  removal  of  the  case  from  the  State  to  the  Fed- 
eral Court.  The  question  as  to  its  citizenship  in  this  State 
was  not  presented  on  the  trial,  as  the  injury  sued  for  in 
the  State  Court  occurred  in  South  Carolina.  On  a  petition 
of  plaintiff  to  have  his  judgment  declared  to  be  a  lien  on 
the  property  of  the  defendant  under  the  laws  of  this  State, 
I  referred  this  question  to  the  Circuit  Court  of  South  Caro- 
lina, having  original  and  prior  jurisdiction  of  the  snlyect- 
matter.     Ex  parte  Hudson,  61  Federal  Reporter,  369. 

Manv  motions  were  made  in  this  Court  before  the  trial, 
and  in  some  of  them  I  may  have  expressed  views  as  stated 
bv  counsel,  and  according  to  mv  recollection  such  were 
my  impressions,  but  the  question  was  not  fully  argued  and 
decided. 

It  now  appears  from  docuihentary  proofs  before  this 
Court  that  the  General  Assembly  of  South  Carolina,  by  an 
amendatory  act  of  22d  December,  1885,  recognized  the 
pre-existing  corporation  of  the  Georgetown  and  North 
Carolina  Narrow  Gauge  Railroad  Company,  and  gave  it 
the  name  of  the  Charleston,  Cincinnati  and  Chicago  Rail- 
road Company.  Previous  to  this  date  there  were  existing 
in  the  State  of  North  Carolina  two  duly  chartered  and 
organized  domestic  corporations,  respective! \'  known  as 
the  Rutherford  Railway  Construction  Company,  and 
the  Rutherfordton,  Marion  and  Tennessee  Railway. 
These  domestic  corporations  were  desirous  of  consolidating 
with  and  merging  into  the  said  Charleston,  Cincinnati  and 
Chicago  Railroad  Company,  so  as  to  make  a  continnouf 
line,  and  to  extend  the  said  road  into  and  across  the  State 
of  North  Carolina,  and  to  enable  said  road  to  be  continued 
across  the  States  of  Tennessee,  Virginia  and  Kentucky  to 
the  Ohio  River. 
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In  Septeu)ber,  1886,  terms  of  eoriSolidatioii  were  agreed 
upon  by  these  respective  railroad  companies  which  were 
duly  approved,  ratified  and  confirmed  by  an  Act  of  the 
General  Assembly  of  North  Carolina  of  the  17th  of  Feb- 
ruary, 1887  (Acts  1887,  Chapter  77). 

By  this  act  the  Charleston,  Cincinnati  and  Chicago 
Kailroad  Company  was  recognized  and  adopted  as  one 
corporation,  with  its  consolidated  organization  for  the  pur- 
poses of  the  general  management  of  its  property,  and  con- 
ducting its  business  in  the  several  States  through  which 
its  railway  should  be  constructed  and  operated.  As  it 
acquired  the  property  and  franchises  of  two  domestic  rail- 
way corporations  of  this  State ;  and  was  also  in  express 
terms  authorized  and  empowered  to  have  and  exercise  all 
the  powers,  privileges  and  franchises  to  the  extent  con- 
ferred on  the  North  Carolina  Railroad  Company  and  other 
railroads  in  the  Chapters  of  the  State  Code  entitled  "  Cor- 
porations" and  "Railroads,"  it  became  a  domestic  corpor- 
ation, to  be  governed  by  the  laws  of  this  State  as  to  its 
property  and  business  situated  and  transacted  therein  :  and 
it  also  became  liable  to  answer  for  all  acts  done  within 
such  territorial  liniits  as  a  domestic  corporation.  Missouri 
Pacific  Railioay  v.  Mieh^  69  Fed.  Rep.,  753,  and  cases 
cited. 

This  act  was  not  a  mere  enabling  act,  granting  a  license 
to  a  foreign  corporation  to  operate  a  railroad  and  transact 
other  business  in  this  State  under  chartered  powers  derived 
from  the  State  of  South  Carolina  ;  for  this  legislative  grant 
conferred  other  important  franchises  which  were  accepted 
and  exercised  in  this  State  in  the  construction  and  opera- 
tian  of  its  railway  to  as  full  an  extent  as  could  have  been 
done  by  a  North  Carolina  corporation  under  the  most 
liberal  charters  ever  granted.  Clark  v.  Barnard^  108 
U.  S.,  436. 

This  act  expressly  authorized  this  consolidated  corpora- 


924  APPENDIX. 


tion  to  mortgage  its  road  and  property  to  secure  its  indebt- 
edness. In  order  to  carry  on  the  contemplated  plans  and 
purposes  of  consolidation  and  extension  of  its  railroad  in 
and  through  the  several  States  mentioned — this  corpora- 
tion on  the  9th  of  August,  1887,  executed  a  mortgage  in  the 
nature  of  a  deed  of  trust  whereby  it  conveyed  to  the  Bos- 
ton Safe  Deposit  and  Trust  Company,  all  of  its  property 
and  franchises,  ifec,  to  secure  the  payment  of  certain  speci- 
fied first  mortgage  bonds ;  and  said  mortgage  was  doly 
delivered  and  recorded  in  the  manner  required  by  the  laws 
of  the  several  States  through  which  its  railroad  extended. 
Thifi  corporation  having  failed  to  make  payment  of  interest 
on  its  bonds  at  the  time  and  in  the  manner  provided  for  in 
the  mortgage,  the  whole  debt  secured  became  due  and 
payable.  The  mortgagee,  after  reasonable  indulgence,  duly 
instituted  proceedings  in  the  United  States  Circuit  Conrt 
in  the  district  of  South  Carolina  to  obtain  a  decree  for  fore- 
closure and  sale  of  the  property  and  franchises  conveyed 
as  a  security  for  the  payment  of  the  bonds  mentioned  in 
mortgage:  and  on  the  6th  of  February,  1893,  a  decree  was 
made  for  the  purpose  of  aflbrdiug  the  relief  prayed  for  hy 
mortgagee. 

In  this  decree  it  was  ordered,  adjudged  and  decreed 
*'  That  the  Charleston,  Cincinnati  and  Chicago  Railroad 
Company  is  a  corporation  organized  and  chartered  by  the 
States  of  North  Carolina,  South  Carolina,  Tennessee  and 
Kentucky  for  the  purpose  of  constructing,  owning,  controll- 
ing and  operating  a  railroad,  &c."  and  the  special  master 
appointed  was  authorized  and  directed  to  advertise  the 
])remises,  property  aind  franchises  of  said  company,  and 
make  sale  as  provided  in  decree.  This  decree  was  also 
entered  as  a  decree  of  the  Circuit  Court  of  this  district  in 
the  ancillary  proceedings  which  had  been  regularly  insti- 
tuted and  conducted.  By  virtue  of  this  decree  the  Special 
Master   made   sale  on    the  2d  May,  1893,  and  executed  a 
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deed  to  the  purchafler,  Charles  E.  Hillier,  of  Boston,  con- 
veying to  him  all  the  property  and  franchises  of  the 
Charleston,  Cincinnati  and  Chicago  Railroad  Company. 

The  said  Charles  E.  Hillier,  after  having  been  put  in 
possession  of  said  property  and  franchises,  determined  to 
form  a  new  corporation  in  accordance  with  the  laws  of 
the  State  of  North  Carolina.  1  N.  C,  Code,  Section  697, 
698,  and  2005.  In  compliance  with  these  sections,  on  the 
20th  of  June,  1894,  he  executed  under  his  hand  and  seal  a 
declaration  constituting  a  new  corporation,  to  be  invested 
with  all  the  rights,  powers,  privileges  and  franchises  of  the 
Charleston,  Cincinnati  and  Chicago  R.  R.  Co.,  in  this  State. 
For  the  purpose  of  effecting  a  complete  working  organiza- 
tion he  gave  this  new  corporation,  the  name  of  Ohio  River 
and  Charleston  Railroad  Company  of  North  Carolina ;  ap- 
pointed six  directors  and  designated  the  amount  ofcapitol 
stock,  and  the  number  of  shares  into  which  the  capitol 
stock  should  be  divided  ;  and  caused  a  certificate  of  such 
organization  to  be  duly  filed  in  the  several  counties  of 
North  Carolina  in  which  the  said  railroad  was  situated. 

On  the  13th  of  November,  1894,  the  said  Charles  E. 
Hillier  executed  and  delivered  a  deed  to  the  Ohio  River 
and  Charleston  Railway  Company  of  North  Carolina,  con- 
veying to  said  company  so  much  of  the  property  and  the 
rights,  privileges  and  franchises  of  the  Charleston,  Cincin- 
nati and  Chicago  Railroad  Company  as  were  conveyed  to 
him  as  purchaser  by  the  Special  Master,  which  are  situated 
in  the  State  of  North  Carolina,  or  were  derived  from  the 
laws  of  said  State. 

The  granting  of  the  rights,  privileges  and  powers  which 
constitute  the  franchises  of  a  corporation  are  matters 
under  the  control  of  the  Legislature;  and  within  the  limits 
of  constitutional  power  the  Legislature  may  adopt  by 
statute  any  mode  of  conferring  and  investing  such  corpor- 
ate franchises;  or  continuing  the  existence  of  those  fran- 
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chises  previonsly  granted,  which  had  been  acquired  by  a 
purchaser  under  execution  sale,  or  under  sale  made  by  the 
decree  of  a  Court  having  authority  by  virtue  of  the  laws 
of  the  State  to  order  sales.  Keasons  of  public  policy 
require  the  continuance  of  railroads  in  a  condition  of  use- 
ful and  efficient  operation,  and  statutes  enacted  for  such 
beneficial  purposes  should  be  liberally  construed  in  ascer- 
taining the  intention  of  the  Legislature  for  preserving  the 
full  accommodations  and  advantages  arising  to  the  public 
from  such  corporations.  After  careful  consideration,  I  am 
of  opinion  that  the  said  proceedings  of  Charles  E.  Hillier 
\vere  regular,  sufficiently  specific,  and  in  accordance  with 
the  laws  of  this  State  ;  that  the  former  charter  of  the 
C.  C.  C.  R.  R.  Co.,  has  been  dissolved  in  accordance  with 
State  laws,  and  that  said  company  no  longer  has  corporate 
existence  in  this  State  ;  that  the  O.  R.  &  C.  R.  R.  Co.  is 
a  separate  and  independent  domestic  corporation,  and  has 
no  other  connection  or  relatio'i  with  the  dissolved  C  C.  C. 
R.  R.  Co.,  except  it  is  legally  invested  with  the  property 
and  franchises  that  formerly  belonged  to  the  said  dissolved 
corporation.  There  can  be  no  doubt  as  to  the  power  of 
the  Legislature  under  the  present  constitution  of  North 
Carolina  to  repeal  and  dissolve  railroad  charters  granted 
since  the  adoption  of  said  constitution.  li.  JR.  v.  Jiollim. 
82  N.  C,  523.  Young  v.  Rollins,  85  N.  C,  4S5  :  Mar- 
shall  v.  R.  R.,  92  N.  C,  322. 

I  have  careful] V  examined  and  considered  the  cases 
cited  by  counsel  of  defendant  and  have  the  opinion  that 
the  principles  announced  do  not  conflict  with  the  legal 
views  I  have  expressed  in  relation  to  the  facts  of  the 
case  before  the  Court.  I  will  cite  only  one  case  men- 
tioned in  briefs,  as  it  refers  to  other  cases  relied  upon  by 
counsel  of  defendant.  Goodlett  v.  L,  cfe  R.  R.  R..  Hi 
IT.  S.,  391. 

I  concur  with  counsel  of  defendant  in  their  opinions  that 
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the  Legislature  of  this  State  has  in  Sections  1932  to  1934 
of  Code  manifested  a  clear  and  positive  intention  that, 
railroad  corporations  shall  not  be  created  by  the  action 
of  associated  persons  otherwise  than  as  provided  in  such 
sections.  Those  sections  refer  only  to  the  mode  and  man- 
ner oi  creating  railroad  corporations,  and  not  as  to  the  meth- 
ods of  continuing  the  existence  and  operation  of  railroad 
franchises  in  the  hands  of  purchasers  at  judicial  sales. 
The  property  of  railroads  must  be  kept  in  association  with 
their  franchises  to  preserve  value;  to  give  credit  to  such 
corporations;  to  secure  creditors  and  keep  railroads  in 
operation  for  the  benefit  of  the  public,  which  was  the  pri- 
mary object  of  the  Legislature  in  bestowing  such  corpor- 
ate franchises.  Such  legislative  purpose  is  clearly  mani- 
fested in  The  Code  of  N.  C,  in  sections  697,  698,  2005,  and 
other  sections.     Gooch  v.  McGee^  83  N.  C,  59. 

The  defendant  in  its  petition  for  removal  claimed  to  be 
a  citizen  and  resident  of  the  State  of  South  Carolina.  It 
could  not  found  this  claim  upon  any  relation  which  it  had 
to  the  C.  C.  C.  R.  R.  Co.,  for  all  of  the  title,  estate,  interest 
and  equity  of  redemption  of  this  company  to  the  mortgaged 
premises,  rights,  property,  assets  and  franchises  were 
barred  and  forever  foreclosed  by  the  decree  for  sale  and 
foreclosure  made  in  the  Circuit  Court  which  was  duly  exe- 
cuted by  the  Special  Master. 

In  the  briefs  of  counsel  residence  and  citizenship  in  South 
Carolina  are  founded  upon  the  alleged  facts  that  Charles 
E.  Hillier  after  his  purchase  "  obtained  a  charter  by  special 
act  of  the  Legislature  of  Virginia,  approved  February  12, 
1894,  and  filed  certain  articles  of  incorporation  with  the 
Secretary  of  State  of  South  Carolina  under  the  laws  of 
said  State.  He,  the  said  Hillier,  having  conveyed  the 
property  and  franchises  of  his  said  railroad  purchase  to  the 
Ohio  Ri.ver  and  Charleston  Railway  Co." 

Conceding  these  alleged  facts  to  be  fully  established,  I 
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am  of  opinion  that  the  foreign  corporation  organized  under 
that  act  has  never  been  recognized  and  adopted  by  the 
Legislature  of  this  State,  and  has  not  superseded  or 
destroyed  the  domestic  corporation  organized  by  the  eaid 
Hillier  under  the  laws  of  this  State,  or  absolved  the  Ohio 
River  and  Charleston  Railway  Company  of  North  Caro- 
lina from  the  discharge  of  the  functions,  duties,  obligations 
and  responsibilities  which  were  assumed  by  its  domestic 
organizations.  The  said  Hillier  had  no  authority  or  power 
to  dissolve  such  domestic  corporation  or  transfer  its  fran- 
chises and  property  without  the  consent  and  approval  of 
the  Legislature  of  North  Carolina. 

As  the  proceedings  for  removal  of  this  case  were  defect- 
ive and  ineffectual,  and  the  case  is  now  rightfully  pendin? 
in  the  State  Court,  I  cannot  make  an  order  to  remand. 

It  is  therefore  considered  and  ordered  that  the  proceed- 
ings in  this  Court  for  removal  be  dismissed  with  cost*, 
to  be  taxed  against  the  petitioner,  the  defendant  in  this 
case. 
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IN  THE 


Supreme  Court  of  North  Carolina, 


KEVISBD   AND   ADOPTED 


AT  FEBRUARY  TERM,  1897. 


APPLICANTS  FOR  LICENSE. 

1.  WHEN  EXAHIHED. 

Applicants  for  license  to  practice  law  will  be  examined 
on  the  first  Monday  of  each  term,  and  at  no  other  time. 

2.  BEaUIREHENTS  AND  COUBSE  OF  STUDY. 

Each  applicant  must  have  attained  the  age  of  twenty- 
one  years,  and  must  have  read — 

The  Constitution  of  this  State  and  of  the  United  States. 

Ewell's  Essentials,  3  volumes. 

Angell  on  Corporations. 

Clark's  Code  of  Civil  Procedure. 

Heard  on  Pleading. 

Toller  or  Schouler  on  Executors. 

Fetter  or  Bispham  Equity. 

Code  of  North  Carolina. 

Fishback's  Elements  of  Law. 
119—59 
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It  is  advisable  that  all  students  should  read  Creasy  oo 
the  English  Constitution. 

Each  applicant  must  have  read  law  for  twelve  months 
at  least,  and  shall  file  with  the  Clerk  a  certificate  of  good 
moral  character,  signed  by  two  members  of  the  bar,  who 
are  practicing  attorneys  of  this  Court. 

3.  DEPOSIT. 

Each  applicant  shall  deposit  with  the  Clerk  a  sum  of 
money  sufiicient  to  pay  the  license  fee  before  he  shall  be 
examined  ;  and  if,  upon  his  examination,  he  shall  fail  to 
entitle  himself  to  receive  a  license,  the  money  shall  be 
returned  to  him. 


APPEALS-WHEN  HEARD. 

4.  DOGKETIKO. 

Each  appeal  shall  be  docketed  for  the  judicial  districtto 
which  it  properly  belongs.  Appeals  in  criminal  actions 
shall  be  placed  at  the  head  of  the  docket  of  each  district. 
Appeals  in  both  civil  and  criminal  cases  shall  be  docketed, 
each  in  its  own  class,  in  the  order  in  which  they  are  filed 
with  the  Clerk. 

Pitman  v,  Kimberly,  92—662 ;  Avery  v.  Pritchard,  03—266 ;  Rollim 
D.  Love,  97—210 ;  Greenville  v.  Steamship  Co.,  9&— 163 ;  Port«r  f. 
Railroad,  106—478 ;  State  v.  James,  108—792. 

5.  WHEK  HEABD. 

The  transcript  of  the  record  on  appeal  from  a  judgment 
rendered  before  the  commencement  of  a  term  of  this  Court 
mnst  be  docketed  at  snch  term  before  or  dnrins:  the  first 
two  days  of  the  call  of  the  docket  of  the  district  to  which 
it  belongs  and  stand  for  argument  in  its  order.     The  tran- 
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script  of  the  record  on  appeal  from  a  Court  in  a  county  in 
which  the  Court  shall  be  held  during  the  term  of  this  Court 
may  be  filed  at  such  term  or  at  the  next  succeeding  term. 
If  filed  not  later  than  the  first  two  days  of  the  perusal  of 
the  docket  of  the  district  to  which  it  belongs,  it  shall  be 
heard  in  its  order ;  otherwise,  if  a  civil  case,  it  shall  be 
continued,  unless,  by  consent,  it  is  submitted  upon  printed 
argument  under  Rule  10 ;  but  appeals  in  criminal  actions 
Bhall  each  be  heard  at  the  term  at  which  it  is  docketed, 
unless  for  cause  or  by  consent  it  is  continued. 

I^^orman  v.  Shaw,  94—481  ;  Commissioner  v.  Steamship  Co.,  98 — 
163  ;  Walker  v.  Scott,  102—487  ;  Porter  v.  Railroad,  106—478  ;  In  re 
Berry,  107—826  ;  Hinton  v,  Pritchanl,  108—412. 

6.  APFEALS  IH  CBIKIKAL  ACTIONS. 

Appeals  in  criminal  cases,  docketed  before  the  perusal 
of  the  criminal  docket  for  any  district,  shall  be  heard  before 
the  appeals  in  civil  cases  from  said  district.  Criminal 
appeals  docketed  after  the  perusal  of  the  criminal  docket 
of  the  district  to  which  they  belong,  shall  be  called  imme- 
diately at  the  close  of  argument  of  appeals  from  the  Twelfth 
District,  unless  for  cause  otherwise  ordered,  and  shall  have 
priority  over  civil  cases  placed  at  the  end  of  the  docket. 

7.  CALL  OF  EACH  JUDICIAL  DI8TSICT. 

Causes  from  the  First  District  will  be  called  on  Tuesday 
of  the  first  week  of  each  term  of  the  Court ;  from  the  Second 
District,  on  Tuesday  of  the  second  week ;  from  the  Third 
District,  on  Tuesday  of  the  third  week  ;  from  the  Fourth 
District,  on  Tuesday  of  the  fourth  week  ;  from  the  Fifth 
District,  on  Tuesday  of  the  fifth  week  ;  from  the  Sixth  Dis- 
trict, on  Tuesday  of  the  sixth  week  ;  from  the  Seventh 
District,  on  Tuesday  of  the  seventh  week  ;  from  the  Eighth 
District,  on  Tuesday  of  the  eighth  week  ;  from  the  Ninth 


932  IN  THE  SUPREME  COURT. 

District,  on  Tuesday  of  the  ninth  week ;  frora  the  Tenth 
District,  on  Tuesday  of  the  tenth  week  ;  from  the  Eleventh 
District,  on  Tuesday  of  the  eleventh  week  ;  and  from  the 
Twelfth  District,  on  Tuesday  of  the  twelfth  week. 

8.  END  OF  DOCKET. 

The  call  of  causes  not  reached  and  disposed  of  during  the 
period  allotted  to  each  district,  and  those  put  to  the  end 
of  the  docket,  shall  begin  at  the  close  of  argument  of 
appeals  from  the  Twelfth  District,  and  each  cause,  in  its 
order,  tried  or  continued,  subject  to  Rule  6;  but  at  the 
term  of  the  Court  held  next  preceding  the  end  of  the  year, 
no  civil  cause  will  be  called  and  tried  after  the  expiration 
of  the  twelve  weeks  designated,  unless  by  consent  of  par- 
ties and  the  assent  of  the  Court. 

9.  CALL  OF  THE  DOCKET. 

Each  appeal  shall  be  called  in  its  proper  order;  if  any  party 
shall  not  be  ready,  the  cause,  if  a  civil  action,  may  be  put  to 
the  end  of  the  district,  by  the  consent  of  counsel  appear- 
ing, or  for  cause  shown,  and  be  again  called  when 
reached,  if  the  docket  shall  be  called  a  second  time  ;  except 
by  consent  or  for  cause  shown,  the  first  call  shall  be  per- 
emptory. At  the  first  term  of  the  Court  in  the  year,  a 
cause  may,  by  consent  of  the  Court,  be  put  to  the  end  of 
the  docket ;  if  no  counsel  appear  for  either  party  at  the 
first  call,  it  will  be  put  to  the  end  of  the  district,  unless  a 
printed  brief  is  filed  by  one  of  the  parties ;  and  if  none 
appear  at  the  second  call,  it  will  be  continued,  unless  the 
Court  shall  otherwise  direct.  The  appeals  in  criminal 
actions  will  be  called  peremptorily  for  argument  on  the 
first  call  of  the  docket,  unless  for  good  cause  assigned. 
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10.  SXTBMIBSIOir  ON  PBINTED  AEOUHSirT. 

When,  by  consent  of  counsel,  it  is  desired  to  submit  a 
case  without  oral  argument,  the  Court  will  receive  printed 
arguments,  without  regard  to  the  number  of  the  case  on 
docket,  or  date  of  docketing  appeal.  Such  consent  must 
be  signed  by  counsel  of  both  parties  and  filed,  and  the 
Clerk  shall  make  a  note  thereof  on  the  docket,  but  the 
Court,  notwithstanding,  can  direct  an  oral  argument  to  be 
made,  if  it  shall  deem   best. 

Farthing  v.  CarringtoD,  116 — 315. 
U.  IF  OKALLT  ABOUED. 

When  the  case  is  argued  orally  on  the  regular  call  of 
the  docket,  in  behalf  of  only  one  of  the  parties,  no  printed 
argument  for  the  other  party  will  be  received,  unless  it  is 
filed  before  the  oral  argument  begins.  No  brief  or  argu- 
ment will  be  received  after  a  case  has  been  argued  or  sub- 
mitted, except  upon  leave  granted  in  open  Court,  after 
notice  to  opposing  counsel. 

12.  IF  BEISF  FILBB  B7  £ITH£B  FABTT. 

When  a  case  is  reached  on  the  regular  call  of  the  docket, 
and  a  printed  briefer  argument  shall  be  filed  for  either 
party,  the  case  shall  stand  on  the  same  footing  as  if  there 
were  an  appearance  by  counsel. 

Dibbrell   v.   Insurance  Co.,   109—314.     Farthing  tJ.  Carrington, 
116—315. 

18.  CASES  HEABD  OXTT  OF  THBIB  OBDEB. 

In  cases  where  the  State  is  concerned,  involving  or  afl*ect- 
ing  some  matter  of  general  public  interest,  the  Court  may, 
upon  motion  of  the  Attorney-General, assign  an  earlier  place 
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in  the  calendar,  or  fix  a  day  for  the  argument  thereof, 
which  shall  take  precedence  of  other  business.  And  the 
Court,  at  the  instance  of  a  party  to  a  cause  that  directly 
involves  the  right  to  a  public  office,  or  a  matter  of  gre^t 
public  interest,  or  at  the  instance  of  a  party  arrested  in  a 
civil  action  who  is  in  jail  by  reason  of  inability  to  give 
bond  or  from  refusal  of  the  Court  to  discharge  him,  may 
make  the  like  assignment  in  respect  to  it. 

14.  CASES  HEABD  TOOETHES. 

Two  or  more  cases  involving  the  same  question  may^  by 
leave  of  the  Court,  be  heard  together,  but  they  must  be 
argued  as  one  case,  the  Court  directing,  when  the  counsel 
disagree,  the  course  of  the  argument. 

King!?.  Railroad,  113—818. 

WHEN  DISMISSED. ' 

16.  IF  APPEAL  NOT  PBOSECXTTED. 

Cases  not  prosecuted  for  two  terms,  shall,  when  reached 
in  order  after  the  second  term,  be  dismissed  at  the  cost 
of  the  appellant,  unless  the  same,  for  safficient  eanse, 
shall  be  continued.  When  so  dismissed,  the  appellant 
may,  at  any  time  thereafter,  not  later  than  during  the 
week  allotted  to  the  district  to  which  it  belongs  at  the 
next  succeeding  term,  move  to  have  the  same  reinstated, 
on  notice  to  the  appellee  and  showing  sufficient  cause. 

Brantly  v.  Jordan,  92—291 ;  Avery  ©.  Pritehard,  9^—266 ;  Brigga 
t>.  Jervis,  98—454 ;  Bryan  v.  Moring,  99—16 ;  Wiseman  v.  Commia- 
sioners,   104—380  ;  Cox  v.  Jones,  118—276 ;  Aaron  v.  Lumber  Ca* 

112-189. 
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16.  MOTION  TO  DISHIS8. 

A  motion  to  dismiss  an  appeal  for  non-compliance  with 
the  requirements  of  the  statute^ in  perfecting  an  appeal 
must  be  made  at  or  before  entering  npon  the  trial  of  the 
appeal  npon  its  merits,  and  such  motion  will  be  allowed 
unless  such  compliance  be  shown  in  the  record  or  a  waiver 
thereof  appear  therein,  or  such  compliance  is  dispensed 
with  by  a  writing,  signed  by  the  appellee  or  his  counsel, 
to  that  effect,  or  unless  the  Court  shall  allow  appropriate 
amendments. 

HutchiDSon  t?.  Rumfelt,  83 — 425;  Barbae  v.  Green,  91—158;  Cross  u. 
Williams,  91—491 ;  Rollins  o.  Love,  97—210 ;  Bryan  v.  Moring,  99—16  ; 
Rose  V,  Baker,  99—323 ;  Hughes  v.  Boone,  100—347  ;  Walkers.  Scott, 
103—487;  Simmons  u.  Andrews,  106—201;  Porter  t>.  Railroad,  106—478; 
Hinton  v.  Pritchard,  108—412. 

17.  DISMISSED  BT  APPELLEE. 

If  the  appellant  in  a  civil  action  shall  fail  to  bring  up 
and  file  a  transcript  of  the  record  during  the  first  two  days 
of  the  call  of  causes  from  the  district  from  which  it  comes 
at  the  term  of  this  Court  in  which  such  transcript  is 
required  to  be  filed,  the  appellee,  on  exhibiting  the  certifi- 
cate of  the  Clerk  of  the  Court  from  which  the  appeal 
oomes,  shovving  the  names  of  the  parties  thereto,  the  time 
when  the  judgment  and  appeal  were  taken,  the  name  of 
the  appellant,  and  the  date  of  the  settling  of  the  case  on 
appeal,  if  any  has  been  filed,  and  filing  said  certificate  or 
a  certified  transcript  of  the  record  in  this  Court,  may  have 
the  appeal  docketed  and  dismissed  at  appellant's  cost, 
with  leave  to  the  appellant,  during  the  term,  and  after 
notice  to  the  appellee,  to  apply  for  the  redocketing  of  the 
cause. 

Sever  v.  McLaughlin,  82—832  ;  Wilson  v.  Seagle,  84—110;  Cross  v. 
Williams,  91—496 ;  Avery  v,  Pritchard,  93—266 ;  Rollins  v.  Love, 
97—220;  Bowen  v.  Fox,  99—127;  Walker  v.  Scott,  102—487;  i6., 
104—481 ;  Rose  v.  Shaw,  105—126 ;  Bailey  v.  Brown,  105—127 ; 
Davenport  v.  Grissom,  118 — 38  ;  Paine  v.  Careton,  114—606. 


^   I 


936  IN  THE    SUPREME  COURT. 


18.  WHEN  APPEAL  DISMISSED. 

When  an  appeal  is  dismiseed  bj  reason  of  the  failure  of 
the  appellant  to  bring  up  a  transcript  of  the  record,  and 
the  same,  or  a  certificate  for  that  purpose,  as  allowed  by 
Rule  17,  is  procured  by  appellee,  and  the  case  dismissed, 
no  order  shall  be  made  setting  aside  the  dismissal  or 
allowing  the  appeal  to  be  reinstated,  even  though  the 
appellant  may  be  otherwise  entitled  to  such  order,  until 
the  appellant  shall  have  paid,  or  offered  to  pay,  the  costs 
of  the  appellee  in  procuring  the  transcript  of  the  record, 
or  proper  certificate,  and  in  causing  the  same  to  be 
docketed. 

Bowen  v.  Fox,  99—127. 

TRA.NSCRIPTS. 


19.  TRANSC&IPT  OF  TEE  EECOBD. 

(1)  The  Record. — In  every  record  of  an  action  brought 
to  this  Court,  the  proceedings  shall  be  set  forth  in  the 
order  of  time  in  which  they  occurred,  and  the  several 
processes,  or  orders,  etc.,  shall  be  arranged  to  follow  each 

,  other  in  the  order  the  same  took  place,  when  practicable. 

Green  r>.  Collinp,  28—139 ;  State  v.  Jones,  82—691 ;  Howell  r.  Ray, 
83—553  ;  State  u.  Butts,  91—524  ;  Broadfoot  v,  McKethan,  92—561 ; 
Spence  o.  Tapscott,  92—576 ;  Bethea  f>.  Byrd,  93—141 ;  Perry  r. 
Adams,  96—847 :  Smith  u.  FIte,  98—517 ;  Jones  v.  Hoggrard,  107—349: 
Drake  v.  Connelly,  107—463;  Mitchell  v.  Tedder,  108—266;  Durham 
V.  Railroad,  108—399  ;  Branch  v.  Bobbitt,  108—525. 

(2)  Pages  Numbered. — The  pages  of  the  record  shall 
be  numbered,  and  there  shall  be  written  on  the  margin  of 
each  a  brief  statement  of  the  subject-matter  contained 
therein. 

(3)  Index. — On   some    paper   attached    to    the    record, 


EULES  OF  PKACTICE.  937 

there  shall  be  an  index  thereto,  in  the  following  or  some 
equivalent  form  : 

Summons — date page  1 

Complaint — First  cause  of  action "    2 

"  Second  cause  of  action "    3 

AflBdavit  for  Attachment,  etc "    4 

State  V,  Butts,  91—524. 
80.  INSXrFFICIEKT  TSAN8CSIFT. 

If  any  cause  shall  be  brought  on  for  argument,  and  the 
above  regulations  shall  not  have  been  complied  with,  the 
case  shall  be  dismissed  or  put  to  the  end  of  the  district,  or 
the  end  of  the  docket,  or  continued,  as  may  be  proper.  If 
not  dismissed,  it  shall  be  referred  to  the  Clerk,  or  some 
other  person,  to  put  the  record  in  the  prescribed  shape,  for 
which  an  allowance  of  live  dollars  will  be  made  to  him,  to 
be  paid  in  each  case  by  the  appellant,  and  execution  there- 
for may  immediately  issue. 

Green  v.  Collins,  28—139  ;  State  v.  Jones,  82—691 ;  Gordon  v.  San- 
derson, 83—1 ;  Howell  v.  Ray,  83—558 ;  Moore  v.  Vanderburg,  90— 
10  ;  Buie  t?.  Simmons,  90—9  ;  Spencer  v.  Tapscott,  92 — 576  ;  Bethea 
V.  Byrd,  93—141 ;  State  v.  Preston,  104—733. 

21.  MASOIITAL  REFERENCES. 

A  case  will  not  be  heard  until  there  shall  be  put  in  the 
margin  of  the  record,  as  required  in  Rule  19  (2),  brief 
references  to  such  parts  of  the  text  as  are  necessary  to  be 
considered  in  a  decision  of  a  case. 

22.  OF  XTKNECESSART  RECORDS. 

The  cost  of  copies  of  unnecessary  and  irrelevant  testi- 
mony, or  of  irrelevant  matter  about  the  appeal  not  needed 
to  explain  the  exceptions  or  errors  assigned,  and  not  con- 
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Btituting  a  part  of  the  record  of  the  action  of  the  Court 
taken  during  the  progress  of  the  cause,  shall,  in  all  cases, 
be  charged  to  the  appellant,  unless  it  appears  that  thej 
were  sent  up  by  the  appellee,  in  which  case  the  cost  shall 
be  taxed  against  him. 

Grant  e.  Reese,  82—72;  Clayton  v.  Johnston,  82 — 423;  Tobacco  Co. 
t).  McElwee,  96—71 ;  Durham  v.  Railroad,  108—899  ;  MiDing  Co.  c. 
Smelting  Co.,  119—415, 

r 

PLEADINGS. 

28.  MEMOSAKDA  OF. 

Memoranda  of  pleadings  will  not  be  received  or  recog- 
nized in  the  Supreme  Court  as  pleadings,  even  by  consent 
of  counsel,  but  the  same  will  be  treated  as  frivolous  and 
impertinent. 

Rowland  v.  Mitchell,  90—649 ;  Daniel  v,  Rogers,  95—184  ;  Wyatt 
V.  Railroad,  109—806. 

24.  A88IOKINO  TWO  OR  MOKE  CAXTSES  OF  ACTION. 

Every  pleading  containing  two  or  more  causes  of  action 
shall,  in  each,  set  out  all  the  facts  upon  which  it  restp,  and 
shall  not,  by  reference  to  others,  incorporate  in  itself  any 
of  the  allegations  in  them,  except  that  exhibits,  by  marks 
or  numbers,  may  be  referred  to  without  reciting  their  con- 
tents, when  attached  thereto. 

26.  WHEN  SCAKDALOUS. 

Pleadings  containing  scandalous  or  impertinent  matter 
will,  in  a  plain  case,  be  ordered  by  the  Court  to  be  stricken 
from  the  record,  or  reformed,  and  for  this  purpose  the  Court 
may  refer  it  to  the  Clerk,  or  some  member  of  the  bar,  to 
examine  and  report  the  character  of  the  same. 
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26.  AMEKDHSNTS. 

The  Court  may  "  amend  any  process,  pleading  or  pro- 
ceeding, either  in  form  or  substance,  for  the  purpose  of 
furthering  justice,  on  such  terms  as  shall  be  deemed  just, 
at  any  time  before  final  judgment,  or  may  make  proper 
parties  to  any  case,  where  the  Court  may  deem  it  neces- 
sary and  proper  for  the  purpose  of  justice,  and  on  such 
terms  as  the  Court  may  prescribe."     The  Code^  §  965. 

Justices  t>.  SiiumoDB,  48—187  ;  Wade  D.  Newbern,  73—818  ;  Home 
«.  Home,  75—101 ;  Wiley  u.  Logan,  94—564 ;  Grant  t>.  Rogers,  94— 
755;  Walton  T.  McKesson,  101—428;  Wilson  t?.  Pearson,  102—290; 
Hodge  V.  Railroad,  108—24. 


EXCEPTIONS, 


87.  HOW  ASSIGNED. 

Every  appellant  shall  set  out  in  his  statement  of  case 
served  on  appeal  his  exceptions  to  the  proceedings,  ruling, 
or  judgment  of  the  Court,  briefly  and  clearly  stated  and 
numbered.  When  no  case  settled  is  necessary,  then,  within 
ten  days  next  after  the  end  of  the  term  at  whirh  the  judg- 
ment is  rendered  from  which  an  appeal  shall  be  taken,  or 
in  case  of  a  ruling  of  the  Court  at  chambers  and  not  in 
term  time,  within  ten  days  after  notice  thereof,  appel- 
lant shall  file  the  said  exceptions  in  the  Clerk's  office. 
Ho  other  exception  than  those  set  out,  or  filed  and  made 
part  of  the  case  or  record,  shall  be  considered  by  this 
Court,  other  than  exceptions  to  the  jurisdiction,  or  because 
the  complaint  does  not  state  a  cause  of  action,  or  motions 
iu  arrest  for  the  insufficiency  of  an  indictment. 

Swepson  v.  Suinmey,  74 — 551  ;  McNeill  i?.  Chadbourn,  79 — 149 ; 
Lampson  v.  Railroad,  79—404 ;  Turner  o.  Foard,  88—683  ;  King  v. 
Page,  86—275 ;  McDaniel  tJ.  Pollock,  87—508  ;  Neal  D.  Mace,  89—171 ; 
Davenport  v,  Leary,  95—203 ;  Thornton  D.  Brady,  100—38 ;  McKin- 
non  V.  Morrison,  104—354  (and  cases  there  cited) ;  Pollock  v.  War- 
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wick,  104—638  ;  Whitehuret  v.  Pettipher,  105—40;  Taylor  v,  Plum- 
mer,  105—86  ;  Helms  v.  Green,  105—251 ;  Taylor  v.  Navigation  Co., 
105—484;  Robeson  v,  Hodges,  105—49  ;  Walker  o.  Scott,  106—56; 
Sutherland  v.  Railroad,  106—100  ;  Simmons  v.  Andrews,  106—301 ; 
McMillan  v.  Gambill,  106—859 ;  Boyer  v.  Teague,  106—571  ;  Allen 
u.  Railroad,  106—515 ;  State  v.  Parker,  106—711 ;  Everett  t?.  Wil- 
liamson, 107—204;  Thompson  t).  Telegraph  Co.,  107— 449  ;  Lowe  e. 
Elliott,  107—718 ;  State  v,  McDuffle,  107—885 ;  Smith  ©.  Smith, 
108—365 ;  State  v.  Brabham,  108—793  ;  Marriner  t?.  Lumber  Co., 
113—52  ;  McLean  t).  Brace,  113—390 ;  Harper  t>.  Pinkstoa,  112—293  ; 
State  V.  Caldwell,  112—854;  Nash  v.  Ferabow,  115—305. 


PRINTING  RECORDS. 


28.  WHAT  TO  BE  PBIHTED. 

Fifteen  copies  of  so  much  and  such  parts  of  the  record 
as  may  be  necessary  to  a  proper  understanding  of  the 
exception,  and  grounds  of  error  assigned,  as  appear  in  the 
record  in  each  action,  shall  be  printed.  Such  printed 
matter  shall  con8is>t  of  the  judgment  appealed  from, 
together  with  the  statement  of  the  case  on  appeal,  and  of 
the  exceptions  appearing  in  the  record  to  be  reviewed  by 
the  Court;  or,  in  case  of  a  demurrer,  of  sucli  demurrer 
and  the  pleadings  to  which  it  is  entered.  If  the  jury 
passed  upon  issues,  the  issues  and  findings  thereon  shall 
be  printed,  as  likewise  all  exhibits  and  pleadings,  or  part* 
of  pleadings,  referred  to  in  the  case  on  appeal  as  neces- 
sary to  show  the  contention  of  the  parties.  This  will  not 
preclude  the  parties  in  the  argument  from  referring  to  the 
manuscript  parts  of  the  record  whenever  they  may  deem 
it  incidental  to  the  argument. 

Rencher  o.  Anderson,  93—105  ;  Witt  v.  Long,  93—388;  Smith  f. 
Fite,  98—517;  Bowen  v.  Pox,  99—127;  Horton  v.  Green,  IW— 400; 
Griffin  v.  Nelson,  106—285  ;  Hunt  v.  Railroad,  107—447;  Edwards  r. 
Henderson,  109—88  ;  Finlayson  v.  Am.  Aco.  Co.,  109 — 196  ;  Turner 
^^  Tate,  112— 457 ;  Wiley  u.  Mining  Co.,  117—489;  Causey  c^.  Plaid 
Mills,  118—395. 
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S9.  HOW  DESIGNATED. 

The  counsel  for  the  appellant  shall  designate  such  parts 
of  the  record  as  are  required  to  be  printed  and  have  the 
same  copied,  for  the  printer;  if  he  shall  fail  to  do  so,  the 
Clerk  of  this  Court  shall  cause  the  same  to  be  done  if  the 
appellant  shall  request  it  and  deposit  the  cost  thereof. 

Witt  V.  Long,  93—388  ;  Briggs  v,  Jervis,  98—454  ;  Turner  v.  Tate, 
113—457. 


80.  IE  NOT  PRINTED. 

If  the  record  in  an  appeal  shall  not  be  printed,  as  required 
by  this  and  the  next  preceeding  paragraph,  at  the  time  it 
shall  be  called  in  its  order  for  argument,  the  appeal  shall, 
on  motion  of  the  appellee,  be  dismissed ;  but  the  Court 
may,  after  five  days  notice  at  the  same  term,  for  good  cause 
shown,  reinstate  the  appeal  upon  the  docket,  to  be  heard 
at  the  next  succeeding  term  like  other  appeals  :  provided 
nevertheless^  that  this  and  the  next  preceding  paragraph 
shall  not  apply  to  apply  to  appeals  in  forma  pauperis^ 
but  in  all  such  cases  the  Clerk  shall  make  five  typewritten 
copies  of  such  parts  of  the  record  as  otherwise  would  be 
printed,  and  furnish  same  for  use  of  the  Court  on  the 
argument.  Should  the  appellant  gain  the  appeal,  the  cost 
of  such  typewritten  copies  shall  be  taxed  against  the 
appellee  as  part  of  the  cost  on  appeal. 

Witt  V.  Long»  83—388 ;  Rencher  t.  Anderson,  94—661 ;  Briggs  v. 
Jervis,  98—454;  Walker  u.  Scott,  102—487 ;  Horton  t?.  Green,  104—300; 
Whitehurst  x>.  Pettipher,  105—39;  Griffin  tJ.  Nelson,  106—235; 
Stephens  u.  Koonce,  106—255;  Smith  -o.  Suminerfield,  107—580; 
Edwards  t?.  Henderson,  109—88. 

81.  COSTS  OF  PBIHTIKO. 

Costs  +br  printing  the  record  shall  be  allowed  to  the 
successful  party  in  the  appeal,  at  the  rate  of  sixty  cents  per 
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page  of  the  size  of  the  page  in  the  North  Carolina  Reports, 
for  each  page  of  one  copy  of  the  record  printed,  not 
exceeding  thirty  pages,  unless  otherwise  specially  allowed 
by  the  Court,  to  be  taxed  in  the  bill  of  costs,  and  if  the 
Clerk  of  this  Court  shall  prepare  the  manascript  copy  of 
the  parts  of  the  record  to  be  printed  in  any  appeal,  he 
shall  be  allowed  ten  cents  per  copy  sheet  for  such  service, 
such  allowance  to  be  taxed  and  paid  as  other  fees  and 
charges  allowed  to  the  Clerk  by  law. 

Durham  tJ.  Railroad,  108—399 ;  Roberts  v.  Lewald,  t6.,  405. 
82.  IF  SECOSI)  INSUFFICIENTLT  PBIKTED. 

If,  after  a  case  shall  be  called  for  argument,  it  shall  be 
made  to  appear  to  the  (Jourt  that  it  cannot  be  heard 
intelligently  until  additional  parts  of  the  record  be  printed, 
the  Court  may,  on  motion  of  appellee's  counsel,  continue 
the  cause  to  the  end  of  the  district  to  give  appellant  time 
to  print  such  additional  portions,  and  dismiss  the  appeal  if 
such  order  be  not  complied  with. 

After  aigument  the  Court  may,  ex  mero  motUy  if  it 
appear  that  required  portions  of  the  record  have  not  been 
printed,  suspend  the  further  consideration  of  the  questions 
raised  by  the  appeal,  and  cause  the  Clerk  to  notify  appel- 
lant or  his  counsel  to  furnish  within  a  reasonable  time  a 
sufficient  sum  to  pay  for  said  printing,  or  the  appeal  will 
be  continued  or  dismissed,  at  the  discretion  of  the  Court. 

Bethea  v.  Byrd,  93—141 ;  Hunt  v.  R.  R.,  107—447. 

ARGUMENT. 

33.  OBAL  AAOITMENTS. 

(1)  The  counsel  for  the  appellant  shall  be  entitled  to 
open  and  conclude  the  argument. 
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(2)  The  counsel  for  the  appellant  may  be  heard  for  one 
hour,  including  the  opening  argument  and  reply. 

(3)  The  counsel  for  the  appellee  may  be  heard  for  one 
hour. 

(4)  The  time  occupied  in  reading  the  record  before  the 
argument  begins  shall  not  be  counted  as-part  of  the  time 
allowed  for  the  argument ;  but  this  shall  not  embrace  such 
parts  of  the  record  as  may  be  read  pending  the  argument. 

(5)  The  time  for  argument  may  be  extended  by  the 
Court  in  a  case  requiring  such  extension,  but  application 
for  extension  must  be  made  before  the  argument  begins. 
The  Court,  however,  may  direct  the  argument  of  such 
points  as  it  may  see  fit  outside  of  the  time  limited. 

(6)  Any  number  of  counsel  may  be  heard  on  either  side 
wihin  the  limit  of  the  time  above  specified  ;  but,  if  several 
counsel  shall  be  heard,  each  must  confine  himself  to  a  part 
or  parts  of  the  subject-matter  involved  in  the  exceptions 
not  discussed  by  his  associate  counsel,  unless  directed 
otherwise  by  the  Court,  so  as  to  avoid  tedious  and  useless 
repetition. 

34.  FBIKTEB  ABGUHEKT8  OB  BBtEFS. 

When  the  cause  is  submitted  on  printed  argument  under 
Kule  10,  or  a  brief  is  filed,  whether  counsel  appear  or  not, 
such  brief  or  argument,  if  of  appellant,  shall  set  forth 
a  brief  statement  of  the  case,  embracing  so  much  and  such 
parts  of  the  record  as  may  be  necessary  to  understand  the 
case  ;  the  several  grounds  of  exceptions  and  assignments 
of  error  relied  upon  by  the  appellant;  the  authorities 
relied  upon  classified  under  each  assignment,  and  if 
statutes  are  material,  the  same  shall  be  cited  by  the  book, 
chapter  and  section  ;  but  this  shall  not  be  understood  to 
prevent  the  citation  of  other  authorities  in  the  argument. 
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86.  COPIES  OF  BBIEF  TO  BE  7UBHI8HED. 

Fifteen  copies  shall  be  delivered  to  the  Clerk  of  the  Court, 
one  of  which  shall  be  filed  with  the  transcript  of  the  record, 
one  handed  to  each  of  the  Justices  at  the  time  the  argn- 
ment  shall  begin,  one  to  the  reporter,  and  one  to  the 
opposing  counsel,  when  he  shall  call  for  the  same. 

86.  BBIEF  OF  APPELLEE. 

The  appellee  shall  file  the  same  number  of  like  briefs, 
except  that  he  may  omit  the  statement  of  the  case,  and  it 
shall  be  distributed  in  like  manner. 

87.  COST  OF  BBIEF8. 

The  actual  cost  of  printing  his  brief,  not  exceeding  sixty 
cents  per  page  of  the  size  of  the  pages  in  the  North  Caro- 
lina Reports,  and  not  exceeding  ten  pages,  shall  be  allowed 
to  the  successful  party,  to  be  taxed  in  the  bill  of  costs. 

Emry  v  Railroad,  105 — 44. 

88.  EE-ABOUHEKT. 

The  Court  will,  of  its  own  motion,  direct  are-argument 
before  deciding  any  case,  if,  in  its  judgment,  it  is  desirable. 

Lenoir  v.  Mining  Co.,  104 — 490 ;  Emry  r,  Railroad,  105—44. 

89.  AOBEEMEKT  OF  COUNSEL. 

The  Court  will  not  recognize  anv  aocreement  of  counsel 
in  any  case  unless  the  same  shall  appear  in  the  record,  or 
in  writing,  filed  in  the  cause  in  this  Court. 

Adams  P.  Reeves,  74—106 ;  Rouse  v.  Qainn,  75 — 354 ;  Walton  r. 
Pearson,  82—484 ;  Scroggs  v.  Alexander,  88—64 ;  Holmes  r.  Holmes, 
88—833;  Office  v.  Bland,  91— 1  ;  McCanless  v.  Reynolds,  91—344; 
Short  V.  Sparrow,  96 — 848;  Manufacturing  Co.  t?.  Simmons,  97— S9 
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Graves  v,  Hines,  106—828  ;  Sondley  v.  Asheville,  112—604  ;  Hemphill 
V.  MorriBon,  112—758 ;  LeDuc  v.  Moore,  118—275 ;  Graham  v. 
Edwards,  114—228. 

40.  EITTBT  OF  AFPEARAVCE. 

An  attorney  shall  not  be  recognized  as  appearing  in  any 
case  unless  he  be  entered  as  counsel  of  record  in  the  case 
mentioned  therein.  Upon  his  request,  the  Clerk  shall 
enter  the  name  of  such  attorney,  or  he  may  enter  it  him- 
self, thereby  making  him  counsel  of  record  for  the  party 
he  may  designate  therein.  Such  appearance  of  counsel 
shall  be  deemed  to  be  general  in  the  case,  unless  a  different 
appearance  be  indicated.  Counsel  of  record  are  not  per- 
mitted to  withdraw  from  a  case,  except  by  leave  of  the 
Court. 
Walton  V,  Sugg,  61—98;  Suiter  t?.  Brittle,  90—19. 


CERTIORARI  AND  SUPERSEDEAS. 


41.  WHEN  APPLIED  FOB. 

Generally,  the  writ  of  Certiorari,  as  a  substitute  for  an 
appeal,  must  be  applied  for  at  the  term  of  this  Court  to 
which  the  appeal  ought  to  have  been  taken,  or,  if  no  appeal 
lay,  then  before  or  to  the  term  of  this  Court  next  after  the 
judgment  complained  of  was  entered  in  the  Court  below. 
If  the  writ  shall  be  applied  for  after  that  term,  suflBcient 
cause  for  the  delay  must  be  shown. 

McDaniel  v.  Pollock,  87—503  ;  Suiter  v.  Brittle,  92—53 ;  Pittman 
V.  Kimberly,  92—562;  State  u.  McDowell,  93—541;  State  i?.  Johnston, 
9&— 559 ;  Turner  i?.  Powell,  93—341 ;  Mayo  v.  Leggett,  96—237 ;  Porter 
V.  Railroad,  97—63 ;  State  t?.  Sloan,  97—499 ;  Briggs  v.  Jervis,  98— 
464;  Boyer  v,  Teague,  100—571 ;  Peebles  v.  Braswell,  107—68;  Lowe 
119—60 
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V.  Elliott,  107—718;  Guilford  t>.   Georgia  Co.,  109—310:  State  r. 
Black.  109—856. 


42.  HOW  APPLIED  FOB. 

The  writs  of  Certiorari  and  Supersedeas  shall  be  granted 
only  upon  petition  specifying  the  grounds  of  application 
therefor,  except  when  a  diminution  of  the  record  shall  be 
suggested,  and  it  appears  upon  the  face  of  the  record  that 
it  is  manifestly  defective,  in  which  case  the  writ  of  Certio- 
rari may  be  allowed,  upon  motion  in  writing.  In  all 
other  cases,  the  adverse  party  may  answer  the  petition. 
The  petition  and  answer  must  be  verified,  and  the  appli- 
cation shall  be  heard  upon  the  petition,  answer,  afSdavit 
and  such  other  evidence  as  may  be  pertinent. 

Carrie  v.  Clark,  90—17  ;  Cheek  v.  Watson,  90—802  ;  Ware  v.  Kis- 
bett,  92—202  ;  Spence  v,  Tapscott,  92—576  ;  Mayo  tJ.  Legf^tt,  96 — 337; 
Porter  v.  Railroad,  97—63  ;  State  v,  Sloan,  97—499  ;  Brigr^  r.  Jer- 
vis,  98—454 ;  Bryan  V,  Moring,  99 — 16 ;  WilliamBOii  c.  Boykin, 
99—238  :  Walker  v,  Scott,  106—56  ;  Graves  v.  Hines,  106—828. 

43.  KOTICE  OF. 

No  such  petition  or  motion  in  the  application  shall  be 
heard  unless  the  petitioner  shall  have  given  the  adverse 
party  ten  days'  notice,  in  writing,  of  the  same ;  bat  the 
Court  may,  for  just  cause  shown,  shorten  the  time  of  such 
notice. 

Sanders  v.  Thompson,  114—282. 
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ADDITIONAL  ISSUES. 

44.  IP  OTKEB  ISSmSS  BECESSAItT. 

If,  pending  the  consideration  of  an  appeal,  the  Supreme 
Court  shall  consider  the  trial  of  one  or  more  issues  of 
fact  necessary  to  a  proper  decision  of  the  case  upon 
its  merits,  such  issues  shall  be  made  up  under  the  direc- 
tion of  the  Court,  and  certified  to  the  Court  below  for  trial, 
and  the  case  will  be  retained  for  that  purpose. 


MOTIONS. 


45.  IHWSITIKG. 


All  motions  made  to  the  Court  shall  be  reduced  to  writ- 
ing, and  shall  contain  a  brief  statement  of  the  facts  on 
which  they  are  founded,  and  the  purpose  of  the  same. 
Such  motion,  not  leading  to  debate,  nor  followed  by  volu- 
minous evidence,  may  be  made  at  the  opening  of  the  ses- 
fiions  of  the  Court. 

McCoy  V.  Lassiter,  94—181. 


ABATEMENT  AND  REVIVOR. 

46.   DEATH  OF  PABTT. 

"Whenever,  pending  an  appeal  in  this  Court,  either  party 
shall  die,  the  proper  representatives  in  the  personalty  or 
realty  of  the  deceased  party,  according  to  the  nature  of 
the  cases  may  voluntarily  come  in,  and,  on  motion,  be 
admitted  to  become  parties  to  the  action,  and  thereupon 
the  appeal  shall  be  heard  and  determined  as  in  other 
eases,  and,  if  such  representatives  shall  not  so  voluntarily 
become  parties,  then  the  opposing  party  may  suggest  the 
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death  upon  the  record,  and  thereupon,  on  motion,  obtain 
an  order  that  unless  such  representatives  shall  become 
parties  within  the  first  five  dajs  of  the  ensuing  term,  the 
party  moving  for  such  order  shall  be  entitled  to  have  the 
appeal  dismissed  ;  or,  if  the  party  moving  shall  be  the 
appellant,  he  shall  be  entitled  to  have  the  appeal  heard 
and  determined  according  to  the  course  of  the  Court: 
Provided^  such  order  shall  be  served  upon  the  opposing 
party. 

47.  WHEN  APPEAL  ABATES. 

When  the  death  of  the  party  is  suggested,  and  the 
proper  representatives  of  the  deceased  fail  to  appear  by 
the  fifth  day  of  the  term  next  succeeding  such  sui^gestion* 
and  no  action  shall  betaken  by  the  opposing  party  within 
the  time  to  compel  their  appearance,  the  appeal  shall 
abate,  unless  otherwise  ordered. 


OPINIONS. 

48.  WHEN  CEBT^IED  DOWN. 

''  The  Clerk  shall,  on  the  first  Monday  in  each  month, 
transmit,  by  some  safe  hand,  or  by  mail,  to  the  Clerks  of 
the  Superior  Courts,  certificates  of  the  decisions  of  the 
Supreme  Court,  which  shall  have  been  on  file  ten  days. 
in  cases  sent  from  said  Court."     Acts  1887,  c.  41. 

Cook  V,  Moore,  100—294 ;  Summerlin  v.  CowJes,  107-459  ;  State  c. 
Herndon,  107—934 ;  Scroggs  o.  Stevenson,  108—260. 
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THE  JUDOMENT  DOCKET. 

48.  HOW  EEFT. 

The  judgment  docket  of  this  Court  shall  contain  an 
alphabetical  index  of  the  names  of  the  parties  in  favor  of 
whom  and  against  whom  each  judgment  was  entered.  On 
this  docket  the  Clerk  of  the  Court  will  enter  a  brief 
memorandum  of  every  final  judgment  affecting  the  right 
to  real  property,  and  of  every  judgment  requiring,  in 
whole  or  part,  the  payment  of  money — stating  the  names 
of  the  parties,  the  term  at  which  such  judgment  was 
entered,  its  number  on  the  docket  of  the  Court ;  and  when 
it  shall  appear  from  the  return  on  the  execution,  or  from 
an  order  for  an  entry  of  satisfaction  by  this  Court,  that  the 
judgment  has  been  satisfied,  in  whole  of  in  part,  the  Clerk, 
at  the  request  of  any  one  interested  in  such  entry,  and  on 
the  payment  of  the  lawful  fee,  shall  make  a  memorandum 
of  such  satisfaction,  whether  in  whole  or  in  part,  and  refer 
briefly  to  the  evidence  of  it. 


EXECUTIONS. 

BO.  TESTE  OF  EZEGiniONS. 

When  an  appeal  shall  be  taken  after  the  commencement 
of  a  term  of  this  Court,  the  judment  and  teste  of  the 
execution  shall  have  effect  from  the  time  of  the  filing  of 
the  appeal. 

Rhyne  v,  McKee,  75—259. 
51.  ISBUIirO  AND  BETTTBir  OF. 

Executions  issuing  from  this  Court  may  be  directed  to 
the  proper  ofiicers  of  any  county   in  the  State.     At   the 
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request  of  a  party  in  whose  favor  execution  is  to  be  isboed, 
it  may  be  made  returnable  on  any  specified  day  after  the 
commencement  of  the  term  of  this  Court  next  ensQiog  it« 
teste.  In  the  absence  of  such  request,  the  Clerk  shall, 
within  thirty  days  after  the  certificate  of  opinion  is  sent 
down,  issue  such  execution  to  the  county  from  which  the 
cause  came,  making  it  returnable  on  the  first  day  of  the 
next  ensuing  term.  The  execution  may,  when  the  party 
in  whose  favor  judgment  is  rendered  shall  so  direct,  be 
made  returnable  to  the  term  of  the  Superior  Court  of  said 
county  held  next  after  the  date  of  its  issue,  and  thereafter 
successive  executions  will  only  be  issued  from  said 
Superior  Court,  and*,  when  satisfied,  the  fact  shall  he 
certified  to  this  Court,  to  the  end  that  an  entry  to  this 
eflfect  be  made  here. 


PETITION  TO  REHEAR. 

52.  WHEN  FILED. 

A  petition  to  rehear  may  be  filed  at  the  same  term,  or 
during  the  vacation  succeeding  the  term  of  the  Court  at 
which  the  judgment  was  rendered,  or  within  twenty  days 
after  the  commencement  of  the  succeeding  term.  If  such 
petition  is  ordered  to  be  docketed  by  the  Justice  to  whom 
it  is  submitted  under  Rule  53,  such  Justice  may,  upon 
such  terms  as  he  sees  fit,  make  an  order  restraining  the 
issuing  of  an  execution,  or  the  collection  and  payment  of 
the  same,  until  the  next  term  of  said  Court,  or  until  the 
petition  to  rehear  shall  have  been  determined. 

Etheridge  t).  Vernoy,  71—184;  Williams  o.  Williams,  71-216; 
Neal  V.  Cow  lea,  71—266;  Watson  v,  Dodd,  72—240;  Hicks  f. 
Skinner,  72—1;  Haywood  v.  Daves,  81—8 ;  Devereaux  c.  Devereanx, 
81—12  ;  Earp  v.  Riehardeon,  81—5 ;  Smith  v.  Lyon,  82—2  ;  Young  c 
Greenlee,    85—598 ;    Grant   v.    Edwards,    90—81 ;     Strickland   v. 
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Draughan,     91—108 ;    Barcroft    v,    Roberts,    92—249 ;     Emry   t), 
RaUroad,  102—284. 

5S.  WHAT  TO  COHTAIir. 

The  petition  must  assign  the  alleged  error  of  the  law 
complained  of;  or  the  matter  overlooked  ;  or  the  newly 
discovered  evidence  ;  and  that  the  judgment  complained  of 
has  been  performed  or  secured.  Such  petition  shall  be 
accompanied  with  the  certificate  of  at  least  two  members 
of  the  bar  of  this  Court,  who  have  no  interest  in  the  subject 
matter,  and  have  never  been  of  counsel  for  either  party  to 
the  suit,  that  they  have  carefully  examined  the  case  and 
the  law  bearing  upon  the  same,  and  the  authorities  cited 
in  the  opinion,  and  that  in  theii'  opinion  the  decision  is 
erroneous,  and  in  what  respect  it  is  erroneous.  The  peti- 
tion shall  be  sent  to  the  Clerk  of  this  Court,  who  shall 
endorse  thereon  the  time  when  it  was  received,  and  deliver 
the  same  to  the  Justice  designated  by  the  petitioner,  who 
shall  be  a  Justice  who  did  not  dissent  from  the  opinion  ; 
but  the  petition  shall  not  be  docketed  unless  such  Justice 
shall  endorse  thereon  that  the  case  is  a  proper  one  to  be 
reheard  ;  and  notice  of  the  action  had  shall  be  given  to  the 
petitioner  by  the  Clerk  of  this  Court,  and  if  docketed,  to 
the  opposite  party  also. 

The  rehearing  may  be  granted  as  to  the  whole  case,  or 
restricted  to  specified  points,  as  may  be  directed  by  the 
Justice  who  grants  the  application. 

Kincaidt?.  Conly,  62—270;  ibid,,  64—387;  Bledsoe  v.  Nixon,  69—81; 
Holmes  v.  Godwin,  69-  467  ;  Etheridge  v.  Vernoy,  71—184 ;  Neal  v. 
Cowles,  71—266  ;  Williams  o.  Williams,  71—216 ;  Hicks  «.  Skinner, 
72—1 ;  Shehan  o.  Malone,  72—59 ;  Watson  t?.  Dodd,  72—240 ;  Black- 
well  (?.  Wright,  74— 738 ;  Mason  ©.  Pelletier,  80—66;  Haywood  o. 
Davis,  81 — 8;  Devereux  v.  Devereux,  81 — 12;  Earp  v,  Richardson, 
81 — 5;  Lewis  v.  Rountree,  81 — 20;  Smith  v.  Lyon,  82 — 1;  Matthews 
t?.  Joyce,  85—258;  Mauney  v.  Gidney,  86—717;  Grant  v,  Edwards, 
88—246;  Wilson  v.  Lineberger,  90—180;  Carson  v.  Bellinger,  90—226; 
Lockhart  v.  Bell,  90—499;  Rufl9n  v.  Harrison,  91—76;  Strickland  v. 
Draughan,  91—103;  Barcroft  v.  Roberts,  92—250;  White  v.   Jones, 
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92—388;  SimmoDB  v.  Mason,  92—12;  University  v.  fiarrison,  93— 8i; 
Dupree  v,  Ins.  Co.,  98—287; States.  Starnes,  94—978;  State  v.  Gooefa, 
94—987;  McDonald  v.  Carson,  95—877;  Fisher  v.  Mining  Co.,  97-95; 
Weathersbee  d.  Farrar,  98—255;  Davenport  t?.  McKee,  98—500; 
State  V.  Rowe,  98—629;  Bowen  v.  Fox,  99—127,  Harrison  t?.  Grizzard, 
99—161;  Farrar  «.  Staton,  101—78;  Clark  v.  Currie,  108—903;  Emry 
V.  Railroad,  105—46;  Gay  v.  Grant,  105—478;  Morrisey  p.  Swinson, 
106—221;  Worthy  v.  Brady,  108—440. 

64.  NOTICE  OF. 

Before    applying  for   an  order  to  restrain  the  issuing  of 

an  execution,   or  the  collection  and  payment  of  the  same, 

written   notice  must   be  fi:iven  the    adverse  party   of  the 

intended   motion,    as  prescribed  by  law,   and    also  of  the 

proposed  application  for  a  rehearing  of  the  cause,  with  a 

copy  of  the  petition  therefor.     The   Court  may,  however, 

grant  a  temporary  restraining  order  without  notice. 
Ruffin  V,  Harrison,  91—76. 


CLERKS  AND  COMMISSIONERS. 

65.  BEPOBT  IN  HAin)  OF. 

The  Clerk  and  every  Commissioner  of  this  Court  who, 
by  virtue  or  color  of  any  order,  judgment  or  decree  of  the 
Supreme  Court  in  any  action  or  matter  pending  therein, 
has  received,  or  shall  receive,  any  money  or  security  for 
money,  to  be  kept  or  invested  for  the  benefit  of  any  party 
to  such  action  or  matter,  or  of  any  other  person,  shall,  at 
the  term  of  said  Court  held  next  after  the  first  day  of  Jan- 
uary in  each  year,  report  to  the  Court  a  statement  of  said 
fund,  setting  forth  the  title  and  number  of  the  action  or 
matter,  the  term  of  the  Court  at  which  the  ordei  or  orders 
under  which  the  Clerk  or  such  Commissioner  professes  to 
act  was  made  ;  the  amount  and  character  of  the  investment. 
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and  the  seciirit}'  for  the  same,  and  his  opinion  as  to  the 
suflSciency  of  snch  security.  In  every  subsequent  report  he 
shall  state  the  condition  of  the  fund,  and  any  change  made 
in  the  amount  or  character  of  the  investment,  and  every 
payment  made  to  any  person  entitled  thereto. 

56.  BEPOBT  HECOBDED. 

The  reports  required  by  the  preceding  paragraph  shall 
be  examined  by  the  Court,  or  some  member  thereof,  and, 
their  or  his  approval  endorsed,  shall  be  recorded  in  a  well- 
bound  book,  kept  for  the  purpose,  in  the  office  of  the  Clerk 
of  the  Supreme  Court,  entitled  Record  of  Funds^  and  the 
cost  of  recording  the  same  shall  be  allowed  by  the  Court 
and  paid  out  of  the  fund.  The  leport  shall  be  filed  among 
the  papers  of  the  action  or  matter  to  which  the  fund 
belongs. 

BOOKS. 

57.  BOOKS  TAKEN  OUT. 

No  book  belonging  to  the  Supreme  Court  Library  shall 
be  taken  therefrom  except  into  the  Supreme  Court  cham- 
ber, unless  by  the  Justices  of  the  Court,  the  Governor,  the 
Attorney  General,  or  the  head  of  some  department  of  the 
executive  branch  of  the  State  Government,  without  the 
special  permission  of  the  Marshal  of  the  Court,  and  then 
only  upon  the  application  in  writing  of  a  Judge  of  a 
Superior  Court  holding  Court  or  hearing  some  matter  in 
the  city  of  Raleigh,  the  President  of  the  Senate,  the  Speaker 
of  the  House  of  Representatives,  or  the  chairmen  of  the 
several  committees  of  the  General  Assembly  ;  and  in  such 
case  the  Marshal  shall  enter  in  a  book  kept  for  the  pur- 
pose the  name  of  the  officer  requiring  the  same,  the  name 
and  number  of  the  volume  taken,  when  taken,  and  when 
returned. 
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CLERK. 


68.  MIKTJTE  BOOK. 


The  Clerk  shall  keep  a  Permanent  Minute  Book^  con- 
taining a  brief  summary  of  the  proceedings  of  this  Conrt 
in  each  appeal  disposed  of. 

69.  CLERK  TO  HAVE  OFINIOITS  TTFEWBITTEN  AND  SENT  TO  JUDGES. 

After  the  Court  has  decided  a  cause,  the  Judge  assigned 
to  write  it,  shall  hand  the  opinion,  when  written,  to  the 
Clerk,  who  shall  cause  five  typewritten  copies  to  be  at  once 
made  and  a  copy  sent  to  each  member  of  the  Court,  to  the 
end  that  the  same  may  be  more  carefully  examined,  and  the 
bearing  of  the  authorities  cited  may  be  considered  prior  to 
the  day  when  the  opinion  shall  be  finally  offered  for  adop- 
tion by  the  Court  and  ordered  to  be  filed. 

LIBRARIAN. 

60.  KEP0RT8  BT  HIM. 

The  Librarian  shall  keep  a  correct  Catalog  of  all  books, 
periodicals  and  pamphlets  in  the  library  of  the  Supreme 
Court,  and  report  to  the  Court  on  the  first  day  of  the  Spring 
Term  of  each  year,  what  books  have  been  added  during  the 
year  next  preceding  his  report  to  the  library,  by  purchase 
or  otherwise,  and  also  what  books  have  been  lost  or  di&- 
posed  of,  and  in  what  manner. 

61.  SITTIirOS  OF  THE  COTTBT. 

The  Court  will  sit  daily,  Sundays  and  Mondays  excepted, 
from  10  A.  M.  to  2  p.  m.,  for  the  hearing  of  causes,  except 
when  the  docket  of  a  district  is  exhausted  before  the  close 
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of  the  week  allotted  to  it.  The  Court  will  sit,  however,  on 
the  first  Monday  of  each  term  for  the  examination  of  appli- 
cants for  license  to  practice  law. 

62.  CITATIOir  OF  BEFOBTS. 


Inasmuch  as  many  of  the  volumes  of  Reports  prior  to 
the  63d  have  been  reprinted  by  the  State  with  the  number 
of  the  report  instead  of  the  name  of  the  Reporter,  and 
all  the  other  volumes  will  be  reprinted  and  numbered  in 
like  manner,  counsel  will  cite  the  volumes  prior  to  the  63d 
as  follows — 


1  and  2  Martin,       ) 


ki 


it 


Taylor  &  Conf 
1  Haywood 
2 

1  and  2  Car.  Law  Re- )  u 
pository  N.C.Term ) 
1  Murphey 
2 
3 

1  Hawks 

2  '" 

3  " 

4  ** 

1  Devereux  Law 
2 
8 
4 
1 
2 
1 
2 
8&4 

1  Dev.  &  Bat  Eq.  ** 

2  ** 

1  Iredell  Law 
2 
3 
4 
5 
6 
7 
8 


as    1  N.  C. 


u 
tl 
It 
ii 
ti 


44 
44 


Eq. 


44 


14 
44 


44 
44 
44 
4k 
44 
44 
44 
44 
44 
44 
4k 
44 
k4 


Dev.  &  Bat.  Law** 

kk  44      44     4t 


k4 


44 


44 


44 

44 
44 
•  4 
4k 
44 
44 


44 

44 
44 
44 
44 
44 
44 
44 
t4 
44 
44 


2 
8 


5 
6 
7 
8 
9 

10 
11 
12 
18 
14 
15 
16 
17 
18 
19 
20 
21 
22 
28 
24 
25 
26 
27 
28 
29 
80 


44 
44 

44 

44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
i4 
44 
44 
«( 
4( 
44 
44 
44 
44 
44 
4t 
44 
44 
44 
44 


44 
44 
44 
44 
44 
44 
44 
44 
44 
4k 
44 
44 


44 
44 
4k 

44 


Eq. 


k4 

44 
44 
44 
44 
44 
44 


9  Iredell  Law 

10 

11 

12 

13 

1 

2 

8 

4 

5 

6 

7 

8 

Busbee  Law 
**      Eq. 

1  Jones  Law 

2 

8 

4 

5 

6 

7 

8 

1 

2 

3 

4 

5 

6 

1  and  2  Winston 
Phillips  Law 

Equity 


i4 

44 
44 
44 
44 
44 
44 
44 
44 
44 
44 

44 


kt 
44 

44 
44 
4k 
4k 

44 


Eq. 


kk 

4k 

44 
44 
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as  81N.C. 


44 

44 

44 

44 

44 

44 

44 

44 

44 

41 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

k4 

44 


82 
88 
84 
85 
86 
87 
38 
89 
40 
41 
42 
48 
44 
45 
46 
47 
48 
49 
50 
51 
52 
58 
54 
55 
56 
57 
58 
59 
60 
61 
62 


44 
44 
44 
44 
44 
44 
44 
4( 
4k 
44 
44 
4t 
44 
44 
44 
44 
44 
44 
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44 
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IN  THB 


Superior  Courts  of  Nortli  Carolina, 

REVTSBD  AND  ADOPTED  BY  THB 

JUSTICES  OF  THE  SUPREME  COURT» 

AT  FEBRUARY  TERM,  1897,  BY  VIRTUE  OF  THB  CODE,  1 981. 

Barnes  v.  Easton,  98—116. 


RULES. 

1.  JfKTBIES  ON  RECORDS. 

No  entry  shall  be  made  on  the  records  of  the  Superior 
Courts  (the  summons  docket  excepted)  by  any  other 
person  than  the  Clerk,  his  regular  deputy,  or  some  person 
so  directed  by  the  presiding  Judge  or  the  Judge  himself. 

Walton  V.  McKesson,  101—428. 

2.  STTBETY  ON  PROSECUTION  BOND  AND  BAIL. 

No  person  who  is  bail  in  any  action  or  proceeding, 
either  civil  or  criminal,  or  who  is  security  for  the  prose- 
cution of  any  suit,  or  upon  appeal  from  a  Justice  of  the 
Peace,  or  is  security  in  any  undertaking  to  be  affected  by 
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the  result  of  the  trial  of  the  action,  shall  appear  as  connsel 
or  attorney  in  the  same  cause.  And  it  shall  be  the  dutj 
of  the  Clerks  of  the  several  Superior  Courts  to  state,  in  the 
docket  for  the  Court,  the  names  of  the  bail,  if  any,  and 
security  for  the  prosecution  in  each  case,  or  upon  appeal 
from  a  Justice  of  the  Peace. 

8.  OPEKINO  AND  CONCLUSION. 

In  all  cases,  civil  or  criminal,  when  no  evidence  is 
introduced  by  the  defendant,  the  right  of  reply  and 
conclusion  shall  belong  to  his  counsel. 

Brooks  t>.  Brooks,  90—142 ;  Cheek  v.  Watson,  90—302. 

4.  EXAMINATION  OF  WITNESSES. 

When  several  counsel  are  employed  on  the  same  side, 
the  examination,  or  cross-examination,  of  each  witness 
shall  be  conducted  by  one  counsel;  but  the  counsel  may 
change  with  each  successive  witness,  or  with  leave  of  the 
Court,  in  a  prolonged  examination  of  a  single  witness. 
When  a  witness  is  sworn  and  offered,  or  when  testimony 
is  proposed  to  be  elicited,  to  which  objection  is  made  by 
counsel  of  the  opposing  party,  the  counsel  so  offering  shall 
state  for  what  purpose  the  witness,  or  the  evidence  to  be 
elicited,  is  offered  ;  whereupon  the  counsel  objecting  shall 
state  his  objection  and  be  heard  in  support  thereof,  and 
the  counsel  so  offering  shall  be  heard  in  support  of  the 
competency  of  the  witness  and  of  the  proposed  evidence  in 
conclusion,  and  the  argument  shall  proceed  no  further 
unless  by  special  leave  of  the  Court. 
Olive  V,  Olive,  95—485  ;  Dupree  v,  Ins.  Co.,  98—237. 

5.  MOTION  EOR  CONTINUANCE. 

When  a  party  in  a  civil  suit  moves  for  a  continuance  on 
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account  of  absent  testimony,  snch  party  shall  state,  in  a 
written  aflSdavit,  the  nature  of  such  testimony  and  what 
he  expects  to  prove  by  it,  and  the  opposite  party  may  file 
his  counter-affidavit,  whereupon  the  motion  shall  be 
decided  without  debate,  unless  permitted  by  the  Court. 

{The  above  rules  substantially  preserihed  by  the  Supreme 
Court  at  January  Term,  1815,  the  last  being  amended  by 
Acts  1885,  Chapter  394.) 

6.  DECISION  OF  RIOHT  TO  GONCLTTDE  NOT  APPEALABLE. 

In  any  case  where  a  question  shall  arise  as  to  whether 
the  counsel  for  the  plaintiflF  or  the  counsel  for  the  defendant 
shall  have  the  reply  and  the  conclusion  of  the  argument, 
the  Court  shall  decide  who  is  so  entitled,  and,  except  in 
the  cases  mentioned  in  Rule  3,  its  decision  shall  be  final 
and  not  reviewable. 

Brooks  V.  Brooks,  90—142 ;  Cheek  v,  Watson,  90—302  ;  Austin  v. 
Secrest,  91—214 ;  State  t>.  Keene,  100—509 ;  State  v,  Anderson, 
101—758;  Shober  v,  Wheeler,  118—870. 

7.  ISSUES. 

Issues  shall  be  made  up  as  provided  and  directed  in  The 
Code,  %%  395  and  396. 

Wright  t?.  Cain,  93—206 ;  McDonald  o.  Carson,  94r— 187 ;  Carpenter 
V.  Tucker,  98—396 ;  Mining  Co.  v.  Smelting  Co.,  99—445;  Davidson 
V.  Gifford,  100—18;  Humphreys  x>.  Trustees,  109—132;  Carey  t?. 
Carey,  108—267 ;  Perry  v,  Jackson,  88—103 ;  Silver  Valley  Co.  «. 
Baltimore  S.  Co.,  99—445  ;  McAdoo  «.  R.  R.,  105—140;  Denmark  u. 
B.  R-,  107—187;  Leach  t?,  Linde,  108—547. 

8.  JUDGMENTS. 

Judgments  shall  be  docketed  as  provided  and  directed 
in  The  Code,  §  433. 

9.  TEAH8CBIFT  OF  JTJDGMEirr. 

Clerks  of  the  Superior  Courts  shall  not  make  out  tran- 
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scripts  of  the  original  judgment  docket,  to  be  docketed  in 
another  county,  until  after  the  expiration  of  the  term  of 
the  Court, at  which  such  judgments  were  rendered. 

Norwood  tJ.  Thorp,  64—682  ;  Farley  t?.  Lea,  20—169. 
10.  i)0CXETIHO  MAOISTEATE^S  JITDOMEHTS. 

Judgments  rendered  by  a  Justice  of  the  Peace  upon  a 
summons  issued  and  returnable  on  the  same  dav  as  the 
cases  are  successively  reached  and  passed  on,  without  con- 
tinuance as  to  any,  shall  stand  upon  the  same  footing,  and 
transcripts  for  docketing  in  the  Superior  Court  shall  be 
furnished  to  applicants  at  the  same  time  after  such  rendition 
of  judgment,  and,  if  delivered  to  the  Clerk  of  such  Court 
on  the  same  day,  shall  create  liens  on  real  estate,  and  have 
no  priority  or  precedence  the  one  over  the  other,  if  all  are, 
or  shall  be,  entered  within  ten  days  after  such  delivery  to 
said  Clerk. 
Johnson  v.  Sedberry,  65 — 1. 

11.  TBAirSCBIFT  ON  APPEAL  TO  8UPBEME  COTJBT. 

In  every  case  of  appeal  to  the  Supreme  Court,  or  in 
which  a  case  is  taken  to  the  Supreme  Court  by  means  of 
the  writ  of  certiorari  as  a  substitute  for  an  appeal,  it  shall 
be  the  duty  of  the  Clerk  of  the  Superior  Court,  in  prepar- 
ing the  transcript  of  the  record  for  the  Supreme  Court,  to 
set  forth  the  proceedings  in  the  action  in  the  order  of  time 
in  which  they  occurred,  and  the  several  processes  or  orders, 
and  they  shall  be  arranged  to  follow  each  other  in  order 
as  nearly  as  practicable. 

The  pages  of  the  transcript  shall  be  plainly  numbered, 
and  there  shall  be  written  on  the  margin  of  each  a  brief 
statement  of  the  subject-matter,  opposite  to  the  same. 

On  some  paper  attached  to  the  transcript  of  the  record. 
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there  shall  be  an  index  to  the  record  in  the  following,  or 
Bome  equivalent  form. 

Saramons — date page  1- 

Complaint — First  cause  of  action "  2. 

Complaint — Second  cause  of  action "  3. 

Affidavit  for  Attachment - "  4. 

and  so  on  to  the  end. 

12.  TBAN8CBIPT  ON  APPEAL-WHEK  SENT  TIP. 

Transcripts  on  appeal  to  the  Supreme  Court  shall  be 
forwarded  to  that  Court  in  twenty  days  after  the  case  agreed, 
or  case  settled  by  the  Judge,  is  filed  in  office  of  Clerk  of 
the  Superior  Court. 

Code,  §  551 ;  Walker  «.  Scott,  104—481 ;  Bailey  v.  Brown,  105—127  ; 
State  V.  Nash,  109—822  ;   Griffin  v.  Nelson,   106—285 ;   Roberts   « 
Lewald,  108—406  ;  Avery  v,  Pritchard,  93—266  ;    State  u.  Deyton, 
119—880. 

18.  SEPOBTS  OF  CLEEX8  AND  C0MMI88I0NE&S. 

Every  Clerk  of  Superior  Court,  and  every  Commissioner 
appointed  by  such  Court,  who,  by  virtue  or  color  of  any 
order,  judgment  or  decree  of  the  Court  in  any  action  or 
proceedings  pending  in  it,  has  received  or  shall  receive 
any  money  or  security  for  money,  to  be  kept  or  invested 
for  the  benefit  of  any  party  to  such  action,  or  of  any  other 
person,  shall,  at  the  term  of  such  court  held  on  or  next 
after  the  first  day  of  January  in  each  year,  report  to  the 
Judge  a  statement  of  said  fund,  setting  forth  the  title  and 
number  of  the  action,  and  the  term  of  the  Court  at  which 
the  order,  or  orders,  under  which  the  officer  professes  to 
act,  were  made,  the  amount  and  character  of  the  invest- 
ment, and  the  security  for  the  same,  and  his  opinion  as  to 
the  sufficiency   of  the  security.     In  every  report,  after  the 

first,  he  shall  set  forth  any  change  made  in  the  amount  or 
119—61 
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character  of  the  investment  since  the  last  report,  and  every 
payment  made  to  any  person  entitled  thereto. 

The  reports  required  by  the  next  preceding  paragraph 
shall  be  made  to  the  Judge  of  the  Superior  Conrt  holding 
the  first  term  of  the  Court  in  each  and  every  year,  who 
shall  examine,  or  cause  the  same  to  be  examined,  and,  if 
found  correct,  and  so  certified  by  him,  shall  be  entered  by 
the  Clerk  upon  his  book  of  accounts  of  guardians  and  other 
fiduciaries. 


14.  BEGOBDABI. 

The  Superior  Court  shall  grant  the  writ  oirecordari  only 
upon  the  petition  of  the  party  applying  for  it,  specifying 
particularly  the  grounds  of  the  application  for  the  same. 
The  petition  shall  be  verified  and  the  writ  may  be  granted 
with  or  without  notice ;  if  with  notice,  the  petition  shall 
be  heard  upon  answer  thereto  duly  verified,  and  upon 
aftidavits  and  other  evidence  offered  by  the  parties,  and 
the  decision  thereupon  shall  be  final,  subject  to  appeal  as 
in  other  cases ;  if  granted  without  notice,  the  petitioner 
shall  first  give  the  undertaking  for  costs,  and  for  the  writ 
of  supersedeas^  if  prayed  for  as  required  by  The  Cffde^ 
§54:5.  In  such  case,  the  writ  shall  be  made  returnable  to 
the  term  of  the  Superior  Court  of  the  county  in  which  the 
judirment  or  proceeding  complained  of  was  granted  or  had. 
and  ten  days'  notice  in  writing  of  the  filing  of  the  petition 
shall  be  given  to  the  adverse  party  before  the  term  of  the 
Court  to  which  the  writ  shall  be  made  returnable.  The 
defendant  in  the  petition,  at  the  term  of  the  Superior 
Court  to  which  the  said  writ  is  returnable,  may  move  t»' 
dismiss,  or  answer  the  same,  and  the  answer  shall  be  veri- 
fied. The  Court  shall  hear  the  application  at  the  retnm 
term  thereof — unless  for  good  cause  shown  the  hearin£ 
shall  be  continued — upon   the  petition,  answer,   affidavits 
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and  Biich  evidence  as  the  Court  may  deem  pertinent,  and 
dismiss  the  same,  or  order  the  case  to  be  placed  on  the 
trial  docket  according  to  law. 

In  proper  cases  the  Court  may  grant  the  writ  of  certiorari 
in  like  manner,  except  that  in  case  of  the  suggestion  of  a 
diminution  of  the  record  it  shall  manifestly  appear  that 
the  record  is  imperfect,  the  Court  may  grant  the  writ  upon 
motion  in  the  cause. 

See  cases  cited  in  Clark's  Code  (2d  ed.)^  PP-  554  and  555;  Being 
fj.  R.  R.,  88—62;  Davenport  v.  Grissom,  113—38. 

16.  JIFDGlfEirT-WHEN  TO  SSaUIBE  BONDS  TO  BE  FILED. 

In  no  case  shall  the  Court  make  or  sign  any  order,  decree 
or  judgment  directing  the  payment  of  any  money  or  secu- 
rities for  money  belonging  to  any  infant  or  to  any  person, 
until  it  shall  first  appear  that  such  person  is  entitled  to 
receive  the  same  and  has  given  the  bonds  required  by  law 
in  that  respect,  and  such  payments  shall  be  directed  only 
when  such  bonds  as  required  by  law  shall  have  been  given 
and  accepted  by  competent  authority. 

16.  NEXT  FBIEND-HOW  APPOINTED. 

In  all  cases  where  it  is  proposed  that  infants  shall  sue 
by  their  next  friend,  the  Court  shall  appoint  such  next 
friend,  upon  the  written  application  of  a  reputable  disin- 
terested person  closely  connected  with  such  infant  ;  but  if 
such  person  will  not  apply,  then  upon  the  like  application 
of  some  reputable  citizen,  and  the  Court  shall  make  such 
appointment  only  after  due  inquiry  as  to  the  fitness  of  the 
person  to  be  appointed. 

McCormack  tJ.  High,  75—263;  George  v.  High,  85—113;  Young  o. 
Young,  91—359;  Tate  v,  Mott,  96—19;  Smith  v.  Smith,  108—365. 
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17.  GTTAEDIAK  AD  LITEM-HOW  APPOIHTED. 

All  motions  for  a  guardian  ad  litem  shall  be  made  in 
writing,  and  the  Court  shall  appoint  sueh  guardian  only 
after  due  inquiry  as  to  the  fitness  of  the  person  to  be 
appointed,  and  such  guardian  must  file  an  answer  in  every 
case. 

Moore  «.  Gidney,  75—34  ;  Young  t?.  Young,  91—359. 

18.  OASES  PUT  AT  FOOT  OF  DOCKET. 

All  civil  actions  that  have  been  at  issue  for  two  years, 
and  that  may  be  continued,  by  consent,  at  any  term,  will 
be  placed  at  the  end  of  the  docket  for  the  next  term  in  their 
relative  order  upon  the  docket.  When  the  continuance 
shall  be  ordered,  and  when  a  civil  action  shall  be  continued, 
on  motion  of  one  of  the  parties,  the  Court  may,  in  its  dis- 
cretion, order  that  such  action  be  placed  at  the  end  of  the 
docket,  as  if  continued  by  consent. 

19.  WHEN  OPINION  18  CEBTIFIED. 

When  the  opinion  of  the  Supreme  Court  in  any  cause 
which  has  been  appealed  to  that  Court  has  been  certified 
to  the  Superior  Court,  such  cause  shall  stand  on  docket  in 
its  regular  order  at  the  first  term  after  receipt  of  the  opin- 
ion for  judgment  or  trial,  as  the  case  may  be,  except  in 
criminal  actions  in  which  the  judgment  has  been  aflirraed. 

Act  1887,  chap.  192,  sec.  3. 

Calvert  ^.  Peebles,  82—884 ;  Murrill  v.  Murrill,  90—120 ;  Spence  r. 
Tapscott,  93—250 ;  Williams  u.  Whiting,  94—481 ;  White  c.  Butcher. 
97—7 ;  Stephens  ».  Koonce,  106—222  ;  Cook  t?.  Moore,  lOO— 294. 

20.  CALENDAR. 

When  a  calendar  of  civil  actions  shall  be  made  under  the 
supervision  of  the  Court,  or  by  a  committee  of  attorneys 
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under  the  order  of  the  Court,  or  by  consent  of  the  Conrt, 
unless  cause  be  shown  to  the  contrary,  all  actions  continued 
by  consent,  and  numbered  on  the  docket  between  the  first 
and  last  numbers  placed  upon  the  calendar,  will  be  placed 
at  the  end  of  the  docket  for  the  next  term,  as  if  continued 
by  consent,  if  such  actions  have  been  at  issue  for  two  years. 

21.  CASES  BET  FOB  A  DAT  CEBTAIK. 

Neither  civil  nor  criminal  actions  will  be  set  for  trial  on 
a  day  certain,  or  not  be  called  for  trial  before  a  day  certain 
unless  by  order  of  the  Court ;  and  if  the  other  business  of 
the  term  shall  have  been  disposed  of  before  the  day  for 
which  a  civil  action  is  set,  the  Court  will  not  be  kept  open 
for  the  trial  of  such  action  except  for  some  special  reason 
apparent  to  the  Judge ;  but  this  rule  will  not  apply  when 
a  calendar  has  been  adopted  by  the  Court. 

88.  CALEKDAB  UNDER  CONTBOL  OF  COUBT. 

The  Court  will  reserve  the  right  to  determine  whether 
it  is  necessary  to  make  a  calendar,  and,  also,  for  the  dis- 
patch of  business,  to  make  orders  as  to  the  disposition  of 
causes  placed  upon  the  calendar  and  not  reached  on  the 
day  for  which  they  may  be  set. 

83.  NOK-JTTBT  OASES. 

When  a  calendar  shall  be  made,  all  actions  that  do  not 
require  the  intervention  of  a  jury,  together  with  motions 
for  interlocutory  orders,  will  be  placed  on  the  motion 
docket,  and  the  Judge  will  exercise  the  right  to  call  the 
■tnotion  docket  at  any  time  after  the  calendar  shall  be 
taken  up. 
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24.  APPEALS  FBOM  JUSTICES  OF  THE  PEACE. 

Appeals  from  Justices  of  the  Peace  in  civil  actions  will 
not  be  called  for  trial  nnless  the  returns  of  such  appeals 
have  been  docketed  ten  days  previous  to  the  term,  but 
appeals  do'jketed  less  than  ten  days  before  the  term  may 
be  tried  by  consent  of  parties. 

State  V.  Edwards,  110—511. 

26.  ON  C0N8EKT  COHTIHTTAKCE-JirDOMEHT  FOB  COSTS. 

When  civil  actions  shall  be  continued  by  consent  of  par- 
ties, the  Court  will,  upon  suggestion  that  the  charges  of 
witnesses  and  fees  of  olHcers  have  not  been  paid,  adjudge 
that  the  parties  to  the  action  pay  respectively  their  own 
costs,  subject  to  the  right  of  the  prevailing  party  to  hare 
such  costs  taxed  in  the  final  judgment. 

26.  TDCE  TO  FILE  PLEADINOS-HOW  COKPTTTEB. 

When  time  to  file  pleadings  is  allowed,  it  shall  be  com 
puted  from  the  adjournment  of  the  Court. 

Mitchell  V.  Hoggard,   105—173;   Seay  t?.  Yarborough,    94—391: 
Delafield  v.  Cons.  Co.,  115—21. 

27.  COUNSEL  NOT  SENT  FOE. 

Except  for  some  unusual  reason,  connected  with  the 
business  of  the  Court,  attorneys  will  not  be  sent  for  when 
their  cases  are  called  in  their  regular  order. 

25.  CBIXINAL  DOCKETS. 

Clerks  of  the  Courts  will  be  required,  upon  the  crinuDal 
dockets  prepared  for  the  Court  and  Solicitor,  to  state  aod 
number  the  criminal  business  of  the  Court  in  the  follow- 
ing order  : 
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First — All  criminal  causes  at  issne.  Second — All  war- 
rants upon  which  parties  have  been  held  to  answer  at  the 
term.  Third — All  presentments  made  at  preceding  terms 
undisposed  of.  Fonrth — All  cases  wherein  judgments  nwi 
have  been  entered  at  the  preceding  term  against  defend- 
ants and  their  sureties,  and  against  defaulting  jurors  or 
witnesses  in  behalf  of  the  State. 

29.  CIYIL  AHD  CBIMINAL  DOCBXTS-WHAT  TO  COHTAIN. 

Clerks  will,  also,  be  required,  upon  both  civil  and  crim- 
inal dockets,  to  bring  forward  and  enter  in  different  col- 
nms  of  sufScient  space,  in  each  case  : 

First — The  names  of  the  parties.  Second — The  nature 
of  the  action.  Third — A  summary  history  of  the  case, 
including  the  date  of  issuance  of  process,  pleadings  filed, 
and  a  brief  note  of  all  proceedings  and-  orders  therein. 
Fourth — A  blank  space  for  the  entries  of  the  term. 

80.  BOOKS. 

The  Clerks  of  the  Superior  Courts  shall  be  chargeable 
with  the  care  and  preservation  of  the  volumes  of  Reports, 
and  shall  report  at  each  term  to  the  presiding  Judge 
whether  any  and  what  volumes  have  been  lost  or  damaged 
since  the  last  preceding  term. 
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ABANDONMENT  OP  ONE  CAUSE  OF  ACTION  FOR 
ANOTHER : 

1.  A  plaintiff  cannot  abandon  his  caase  of  action  and  recover 

npon  an  entirely  different  cause  of  action,  without  amend- 
ment, unless  the  defendant  enters  no  objection,  and  permits 
the  ca.se  to  be  tried  in  the  changed  aspect.  8am8  v  Price^ 
672. 

2.  Where  the  cqmplaint  in  an  action  alleged  a  contract  between 

plaintiff  and  defendant,  it  was  error  in  the  trial  of  the  action 
to  admit  testimony  of  an  alleged  contract  between  the 
defendant  and  another  person  for  the  plain  tiff  ^s  benefit. 
Ibid, 

ACCESSORY : 

1.  Where  one  aids  and  abets  the  commission  of  a  burglary, 

althongh  he  does  not  go  within  40  feet  of  the  house  that  is 
broken,  he  is  equally  guilty  with  the  one  who  actually 
enters.    State  v.  Pearson^  871. 

2.  Under  an  indictment  for  an  assault  to  murder,  charging 

defendant  as  principal,  a  conviction  as  accessory  cannot 
be  had.    State  v.  Qreen^  899. 

ACCOMMODATION  DRAFTS,  568. 

ACQUITTAL    OP    DEPENDANT    IN    CRIMINAL    ACTION, 
LIABILITY  OP  COUNTY  FOR  COSTS,  863. 

ACTION  AGAINST  ADMINISTRATOR: 

Under  Section  198  of  The  Code,  an  action  against  an  adminis- 
trator of  a  decedent,  whether  upon  the  ofBcial  bond  of  the 
administrator  or  for  the  purpose  of  holding  him  liable  for 
any  act  of  his,  or  for  any  liability  of  his  intestate  incurred 
in  his  lifetime,  must  be  bronght  in  the  county  where  the 
bond  was  given  if  the  principal  or  any  of  his  sureties  is  in 
such  county.    Farmers'  State  A  lliance  v.  Murrell^  124. 

Against  Sheriff,  860. 

For  Breach  of  Contract,  80. 
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For  Damages,  150,  ^3,  887,  403,  526,  606,  677,  6d3,  710,  715, !», 
740,  746,  751,  758,  771. 

For  Damages  Against  Municipality : 

A  claim  for  damages  against  a  municipality  is  not  saehadaim 
as  must,  under  the  provisions  of  Section  757  of  The  Code^ 
be  presented  to  the  municipal  authorities  to  be  audited 
and  allowed  or  refused  before  action  can  be  brought 
thereon.  Frisby  v.  Town  of  Marshall^  570;  Sheldon  v. 
City  of  Asheville,  607. 

For  Penalty,  120. 

In  Tort : 

Where  an  action  is  brought  and  tried  as  an  action  in  tort,  it 
must  be  reviewed  on  appeal  on  the  same  theory,  and  thit 
Court  will  not  undertake  to  determine  whether  it  might 
not  have  been  tried  favorably  for  the  plaintiff,  as  an  action 
for  breach  of  contract,  even  though  the  complaint  contain 
averments  which  would  sustain  such  an  action.  Alien  ▼. 
Railroad  Company,  710. 

Of  Claim  and  Delivery,  161. 

Of  Debt,  536. 

Of  Trespass,  434. 

Of  Trespass  Quare  Clatisum  Fregit^  614,  638. 

On  Note,  278,  422,  481,591. 

Where,  in  an  action  on  a  promissory  note,  it  appeared  that  the 
testator  of  defendants  executed  the  note  for  his  part  of  the 
purchase  money  for  land  conveyed  by  plaintiffs  to  a  cor- 
poration, of  which  the  testator  of  defendants  and  others 
were  incorporators,  under  an  agreement  that  they  should 
so  convey,  one- fourth  of  the  purchase  money  to  be  paid  in 
cash  or  by  notes  of  such  incorporators,  and  that  the  cor- 
poration should  execute  its  note  to  each  incorporator  for 
the  cash  he  had  paid  or  note  he  had  given  for  his  part  of 
the  purchase  money,  and  should  issue  stock  to  him  for 
that  amount,  all  of  which  was  done ;  Heidy  that  a  consid- 
eration for  the  note  was  shown.    Johnson  v.  Rodeger,  446^ 

On  Note  for  Purchase  of  Land,  494. 

On  Account,  867. 

On  Contract: 
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1.  Under  Section  244  (1)  of  The  Code  a  tort  can  be  pleaded  as  a 

counter-claim  to  an  action  in  contract  ""if  connected  with 
the  subject  of  the  action/^    Branch  v.  Chappelly  81. 

2.  In  an  action  for  work  and  labor  done  in  catting  timber  trees , 

the  defendant  may  plead  as  a  counter-claim  damage  sus- 
tained through  the  negligence  of  plaintiiT  in  permitting 
fire  to  escape,  whereby  property  was  destroyed  and  expense 
incurred  in  preventing  greater  damage.    Ibid. 

On  Covenant  for  Quiet  Enjoyment,  174. 

On  Receiver's  Bond : 

1.  Sureties  upon  the  bond  of  a  receiver  do  not  become  parties 

to  a  suit  on  the  same  or  officers  of  the  court  by  reason 
thereof,  and  their  liability  can  be  enforced  only  by  an  inde- 
pendent action  against  them,  and  not  by  a  summary  pro- 
ceeding to  show  cause  or  by  motion  in  the  cause.  Black  v. 
Gentery,  502. 

2.  Where  judgment  has  been  obtained  against  a  receiver,  he  is 

not  a  necessary  party  to  an  action  against  the  sureties  on 
his  bond.    Ibid. 

3.  In  cases  where  it  is  necessary  to  obtain  leave  to  sue  on  a 

receiver's  bond,  the  complaint  should  allege  that  such  leave 
has  been  granted,  but  failure  to  do  so  Is  not  a  defect  in  the 
cause  of  action,  but  a  defective  statement  of  a  good  cause 
of  action,  and  is  cured  by  failure  to  demur  especially  on 
that  ground.    Ibid. 

Right  of  Husband  for  Injuries  to  Wife,  150. 

To  Cancel  Deed,  450,  534. 

To  Enforce  Mechanics'  Lien,  289. 

To  Foreclose  Mortgage,  180,  818,  828,  420  : 

1.  The  wife  and  heirs-at-law  of  a  mortgagor  being  necessary 

parties  in  an  action  to  foreclose,  a  widow  who  blb  feme  covert 
joined  in  the  mortgage  of  her  husband,  and  the  devisee  of 
the  mortgagor  and  those  claiming  under  him,  are  likewise 
necessary  parties.    Chadbourn  v.  Johnston,  282. 

2.  Where  all  the  legal    parties  are  made    defendants    in  a 

summons  issued  in  an  action  to  foreclose,  and  the  summons 
is  returned  executed,  such  return  carries  with  it  the  pre- 
sumption of  service  and  gives  the  court  jurisdiction  and 
authority  to  proceed  to  judgment.    But  this  presumption 
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may  be  rebutted  and  judgment  set  aside  upon  eyidenee 
showing  that  in  fact  the  summons  had  not  been  seired. 
IMd. 

8.  Where  the  necessary  parties  defendant  in  an  action  to  fon* 
dose  are  put  into  court  by  responsible  and  solvent 
practicing  attorneys  making  a  general  appearance  for 
them,  the  fact  that  summons  had  not  been  served  will  not 
induce  this  Court  to  set  aside  a  judgment,  otherwue 
regular,  rendered  in  such  action. 

To  Recover  for  Usurious  Interest  Paid,  249,  257. 

To  Recover  Land,  96,  449,  530,  582,  598,  628. 

To  Recover  Leased  Property,  848. 

To  Recover  Personal  Property,  581. 

To  Set  Aside  Fraudulent  Deed,  26,  59,  68,  99,  575. 

To  Set  Aside  Deed  for  Fraud  and  Undue  Influence,  814. 

1.  Where,  in  an  action  to  set  aside  a  deed  alleged  to  have  been 

obtained  by  undue  influence,  the  complaint  states  that  the 
said  deed  was  obtained  by  the  undue  influence  of  th« 
defendants  over  J.  R.  (the  grantor),  and  of  other  pereons 
in  their  behalf ;  Held^  that  the  complaint  states  a  cause  of 
action.    Riley  v.  Hall^  406. 

2.  In  the  trial  of  an  action,  brought  by  persons  admitted  to  be 

the  heirs  of  a  deceased  person,  to  set  aside  a  deed  of  their 
ancestor  obtained  through  undue  influence,  andtoreeover 
the  land  conveyed  thereby,  it  is  not  necessary  to  submit 
an  issue  as  to  plaintiff  ^s  ownership,  the  validity  of  the 
deed  being  the  only  question  of  fact  involved.     Ibid. 

8.  In  the  trial  of  an  action  to  set  aside  a  deed  alleged  to  have 
been  obtained  from  the  grantor  by  undue  influenee  of  the 
defendants  and  others  in  their  behalf,  evidence  that  the 
mother  of  the  grantees  had,  prior  to  its  execution,  acquired 
a  strong  influence  over  the  grantor,  who  was  an  old  man,  in 
poor  health  and  of  feeble  mind ;  that  she  caused  a  sepan- 
tion  between  him  and  his  wife,  and  continued  to  live  with 
him  until  his  death,  is  admissible  on  the  issue  of  undue 
influence  in  obtaining  the  deed,  and,  together  with  the 
failure  of  the  grantees  to  show  payment  of  but  a  small  put 
of  the  value  of  the  property,  is  sufficient  to  anthorixe  the 
submission  of  the  issue  to  the  jury.    Fbid. 
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To  Subject  Land  to  Payment  of  Debt,  292. 

Different  Causes  of : 

1.  Where,  in  an  action  to  enjoin  the  sale  of  mortgaged  land, 

and  for  a  cancellation  of  the  note  secured  by  the  mortgage, 
the  plaintiff  alleged  that  the  note  had  been  paid  and  dis- 
charged in  full  by  the  sale  of  securities  deposited  with 
defendant  for  much  more  than  the  mortgage  debt,  and 
prayed  judgment  for  the  cancellation  of  the  note,  and,  as  a 
second  cause  of  action,  prayed  judgment  for  the  residue  of 
the  proceeds  of  the  sale  of  the  securities,  and  defendant 
admitted  the  sale  of  the  securities  for  more  than  the  mort- 
gage debt,  but  averred  that  the  excess  was  applied,  by 
plaintiff^s  consent,  to  the  payment  of  other  debts  due  by 
plaintiff ;  Held^  that,  upon  the  admission  of  the  answer, 
the  plaintiff,  having  established  a  prima  facie  case,  was 
entitled  to  the  equitable  relief  prayed  for,  and  it  was 
incumbent  upon  the  defendant  to  prove  the  averments  of 
his  answer.     Cook  v.  Guirkin^  18. 

2.  In  such  case,  a  motion  by  the  plaintiff  for  judgment  on 

the  admissions  in  answer,  before  impaneling  the  jury,  or 
his  refusal  to  offer  evidence  in  support  of  his  second  cause 
of  action  after  the  impaneling,  does  not  affect- his  right  to 
judgment  on  the  first  cause  of  action,  though  it  waives  his 
claim  for  relief  on  the  second.    Ibid, 

ADMINISTRATOR: 

1.  Where,  in  a  suit  against  an  administrator  who  has  sold  lands 

ot  his  intestate  for  payment  of  debts,  the  holder  of  a 
docketed  judgment  against  the  decedent  is  adjudged  to  be 
entitled  to  the  proceeds  of  the  sale  of  the  lands,  the  admin- 
istrator is  not  entitled  to  retain  the  amount  paid  by  him 
for  taxes  and  insurance  on  the  property,  but  is  entitled  to 
commissions  on  the  amount  necessary  to  pay  the  plaintiff 's 
judgment.    Hahn  v.  Mosely,  73. 

2.  Under  Section  193  of  The  Code,  an  action  against  an  admin- 

istrator of  a  decedent,  whether  upon  the  official  bond  of 
the  administrator  or  for  the  purpose  of  holding  him  liable 
for  any  act  of  his,  or  for  any  liability  of  his  intestate 
incurred  in  his  lifetime,  must  be  brought  in  the  county 
where  the  bond  was  given  if  the  principal  or  any  of  his 
sureties  is  in  such  county.  Farmers^  State  Alliance  v. 
Murrell,  124. 
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8.  The  grant  of  letters  of  administration  on  the  estate  of 
a  deoedf'nt  who,  at  his  death,  was  domiciled  and  had 
assets  in  another  State,  is  valid  if  it  be  shown  that  he 
owned  property  then  in  this  State,  no  matter  how  or 
when  it  was  brought  into  the  jurisdiction  of  the  court 
granting  such  letters.  Shields  v.  Life  Insurance  Com- 
pany, 880. 

4.  An  administrator  having  in  his  possession  a  policy  issued  oo 

the  life  of  his  intestate  has  a  right  to  bring  an  action  to 
recover  the  amount  thereof,  although  an  administrator 
has  also  been  appointed  in  the  State  of  the  decedent's 
domicile.    Ibid, 

5.  The  necessary  and  proper  expenses  of  interment  of  a  deced- 

ent are  a  first  charge  upon  the  assets  in  the  hands  of  the 
personal  representative,  and  the  law  will  imply  a  promite 
to  one  who,  from  the  necessity  of  the  case,  for  any  reason 
incurs  the  expense  of  a  proper  burial,  and  it  is  not  neces- 
sary that  the  administrator  should  promise  to  pay  the 
claim  in  order  to  obtain  a  judgment  therefor  against  him. 
Hay  V.  Honeycutt,  510. 

6.  If  the  parties  who  have  precedence  in  the  right  of  administra 

tion  on  the  estate  of  a  decedent,  under  Section  1376  of  The 
Code,  fail  to  apply  within  six  months  from  the  death  of 
the  decedent,  as  required  by  Section  1894,  an  appointment 
by  the  clerk,  of  a  proper  person  after  that  period  will  not 
be  revoked.     Withrow  v.  DePriest,  541. 

ADMINISTRATION,  See  "Administrator." 

ADVANCEMENT: 

1.  Where  property  is  transferred  from  a  parent  to  a  child,  the 

question  whether  it  is  a  gift,  loan  or  advancement  is  to  he 
settled  by  the  intention  of  the  parent  and  surrounding  cir- 
cumstances, to  show  which  parol  evidence  is  admissible. 
Kiger  v.  Terry,  456. 

2.  Where  a  deed  from  a  parent  to  a  child  recites  a  valuahle 

consideration,  near  the  value  of  the  property  conveyed, 
the  presumption  is  that  the  conveyance  was  not  intended 
as  an  advancement,  and  the  burden  of  proving  it  to  be  ao 
advancement  is  upon  him  who  alleges  it  to  be  such.    Ihid. 

AFFRAY : 

On  the  trial  of  defendants  G.  and  A.  for  an  affray  and  mataai 
assault  with  a  deadly  weapon,  it  appeared  that  G..  after 
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walking  up  and  down  the  street  swearing  that  he  could 
whip  any  man,  struck  A.  in  the  face  with  his  fist,  the  blow 
being  heard  across  the  street ;  that  A.  struck  G.  with  a  pair 
of  iron  plyers  ;  that  Q.  then  put  his  hand  in  his  pocket  as 
if  to  draw  a  knife,  and  A.  caught  him  by  the  arms  and  pre- 
vented him  from  getting  his  hand  out  of  the  pocket,  and 
that  G.,  getting  loose,  jumped  upon  a  box  and,  saying  he 
was  an  officer,  commanded  the  peace ;  Held^  that  the  evi- 
dence was  sufficient  to  support  a  verdict  of  guilty  against 
G.  (A.  having  pleaded  guilty).    State  v.  Amis,  804. 

AGENT : 

An  auctioneer  is  the  agent  of  the  seller,  and  becomes  the  agent 
of  the  highest  bidder  to  complete  the  purchase  by  signing 
such  memorandum  as  will  meet  the  requirements  of  the 
Statute  of  Frauds.    Proctor  v.  Finley,  536. 

Selling  Through,  by  Manufacturer : 

The  permission  given  in  Section  28,  Ch.  116,  Acts  of  1895,  to 
sell  articles  of  one^s  own  manufacture  without  taking  out 
peddler^s  license  is  personal  to  the  manufacturer,  and  does 
not  extend  to  an  agent  employed  by  the  manufacturer  to 
sell  his  goods.    State  v.  Rhyne,  905. 

AGREEMENT  CONCERNING  LAND: 

A  mortgagor  from  whom  the  mortgagee,  after  receiving  vari- 
ous payments  on  the  debt,  agrees  to  take  in  final  payment 
so  much  of  the  land  as  will  equal,  at  a  stated  price  per 
acre,  the  balance  of  the  debt  due,  cannot  profit  by  the 
agreement  when  the  land  is  so  encumbered  by  other  mort- 
gages and  judgments  as  to  disable  him  from  conveying  a 
good  and  unimcumbered  title  to  the  land.  ChristmaH  v. 
Haywood,  130. 

Of  Counsel,  811,  718. 

AGRICULTURAL  LIEN  : 

1.  To  create  an  agricultural  lien  no  particular  form  of  agree- 
ment is  required.  If  the  requisites  prescribed  by  the  stat- 
ute are  embodied  in  the  agreement,  and  the  intent  of  the 
parties  to  create  the  lien  is  apparent,  the  agreement  will 
be  upheld  as  a  valid  agricultural  lien  though  it  be  in  the 
form  of  a  chattel  mortgage.     Meekins  v.  Walker,  46. 
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2.  Where  an  instrument  intended  to  operate  as  an  agricnltor&l 
lien  contains,  on  its  face,  the  statutory  requisites,  except 
that  it  does  not  show  that  the  money  or  supplies  were  fur- 
nished after  the  agreement,  it  is  competent  to  show,  de 
hors  such  instrument,  that  the  supplies  were  furnished 
after  the  making  of  the  agreement.    Ibid. 

8.  Where  an  instrument  intended  as  an  agricultural  lien  eon- 
tains,  on  its  face,  the  statutory  requisites,  except  that  it 
does  not  show  whether  the  advances  were  made  before  or 
after  the  agreement,  evidence  to  show  that  the  furnishing 
was  subsequent  to  the  execution  of  the  lien  would  not 
contradict  the  written  instrument.    Ibid. 

AIDER  BY  ANSWER,  724. 

ALIENATION.  Restriction  upon,  When  Void : 

A  condition  annexed  to  a  conveyance  in  fee-simple,  by  deed 
or  will,  preventing  alienation  of  the  estate  by  the  grantee 
within  a  certain  period  of  time  is  void.  Ijitimer  v.  Wad- 
dell  370. 

ALLOWANCE  TO  FAMILY  OF  LUNATIC,  359. 

AMBIGUITY,  Patent,  113. 

AMENDMENT : 

Upon  motion  of  the  plaintiff  in  an  action,  after  trial  has  been 
entered  into,  the  judge  is  empowered,  under  Code.  Sec.  906, 
to  allow  amendment  of  defective  summons.    McBridt  t. 

WelborUy  508. 

AMENDMENT  OF  INDICTMENT,  908. 

APPEARANCE  BY  ATTORNEY  UNAUTHORIZED,  Effect  of: 

Where  the  necessary  parties  defendant  in  an  action  to  forecloee 
are  put  into  court  by  responsible  and  solvent  practicing 
attorneys,  making  a  general  appearance  for  them,  the  fsct 
that  summons  had  not  been  served  will  not  induce  thi» 
Court  to  set  aside  a  judgment,  otherwise  reg^nlar,  rendered 
in  such  action.     Chadbourn  v.  Johnston^  282. 

General : 

Where  a  defendant,  brought  intooourton  attachment  procew, 
subsequently  entered  a  general  appearance  and  filed  an 
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answer  to  the  merits,  a  motion  to  dismiss  the  attachment 
on  the  ground  that  it  would  not  lie  under  the  statute  was 
properly  refused  as  immaterial.  Rocky  Mount  Mills  v. 
Railroad  Company^  698. 


APPEAL,  311,  314  (See,  also,  "  Case  on  Appeal"). 

1.  The  exercise  of  the  discretionary  power  of  a  court  to  extend 

time  for  filing  pleadings  is  not  reviewable.  Gwinn  v. 
Parker,  19. 

2.  Findings  of  fact  as  to  whether  land  sold  at  judicial  sale 

brought  a  full  and  fair  price  are  not  reviewable  on  appeal. 
Crabtree  v.  Scheelky,  56. 

3.  A  pretended  judgment  which  adjudges  nothing  against  the 

defendant,  and  on  which  an  execution  cannot  issue,  is 
insensible,  and  no  appeal  lies  therefrom.  Carter  v.  ElmorSy 
296. 

4.  Where  the  interests  of  several  parties  on  the  same  side  are 

identical,  a  case  on  appeal  may  be  served  on  any  one  of 
them  ;  but  when  their  interests  are  diflferent,  and  they  are 
represented  by  difiterent  counsel,  a  case  on  appeal  must  be 
served  on  each  set ;  and  only  to  such  as  are  so  served  will 
a  certiorari  be  granted  when  the  judge  fails  to  settle  the 
ease  on  appeal.    Shober  v.  Wheeler,  471. 

5.  Where  notice  of  appeal  and  entry  thereof  on  the  docket  were 

both  made  within  ten  days  after  adjournment  of  the  court 
at  which  judgment  was  rendered,  it  is  immaterial  that  the 
entry  was  made  after  notice  given,  the  entry  being  required 
only  as  record  proof  of  the  notice.  Simmons  v.  Allison^ 
556. 

6.  Where  the  sole  question  involved  in  an  appeal  is  whether 

the  judgment  appealed  from  is  In  conformity  with  the 
opinion  of  this  Court  in  a  former  appeal  in  the  same  oase^ 
it  is  not  necessary  that  the  transcript  should  contain  any 
part  of  the  record  other  than  the  formal  recitals  showing 
that  the  court  was  properly  constituted  and  held,  the  pro- 
ceedings had  subsequent  to  the  filing  of  the  opinion  of 
this  Court,  and  the  exceptions  made  to  such  subsequent 
proceedings.     Ibid, 

119—62 
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7.  While  the  better  practice  in  entering  exceptions  to  a  charge 

is  to  make  them  on  a  motion  for  a  new  trial  in  order  that 
the  trial  judge  may,  if  he  sees  proper,  grant  a  new  trial 
without  appeal,  yet  the  appellant  has  the  right  to  assign 
the  errors  for  the  first  time  in  his  case  on  appeal.  Bank 
V.  Sumner,  591. 

8.  Exceptions  to  errors  (other  than  those  to  the  charge)  that 

might  be  cured  by  the  judge  if  made  during  the  trial  can- 
not be  made  for  the  first  time  in  the  case  on  appeal.    Ibid. 

9.  An  omission  to  state  evidence  favorable  to  a  party  is  not 

assignable  as  error  unless  pointed  out  at  the  time.    Ibid. 

10.  The  Improper  service  of  a  case  on  appeal  is  cured  by  the 
appellee's  acceptance  of  the  case  and  filing  exceptions 
thereto,  without  objecting  to  the  mode  of  service.  Wood- 
working Co.  V.  Southwick,  611. 

11.  The  rule  that  a  party  is  bound  by  orders  made  in  a  pend- 
ing cause,  during  the  ses^sion  of  court,  whether  actually 
present  or  not,  applies  only  to  such  orders  as  the  court  has 
a  right  to  make  in  the  course  or  progress  of  the  case  with- 
out the  consent  of  the  parties,  but  not  to  such  as  it  has  no 
right  to  make  or  enter  upon  the  docket  except  by  the  con- 
sent of  both  parties,  such  as  an  entry  of  additional  time  to 
make  and  serve  case  on  appeal.    Ibid. 

12.  Where  an  entry  upon  the  minute  docket  of  the  8Ui)erior 
court  at  the  close  of  a  trial,  as  shown  by  the  transcript  of 
the  record  on  appeal,  shows  an  order  as  follows :  '*  Thirty 
days  to  defendant  to  serve  case  on  appeal,"  this  coart  will 
presume  that  such  order  was  made  by  consent  of  the  par- 
ties.   Ibid. 

18.  A  petitioner  for  a  certiorari  must  show  himself  free  from 
ladies  by  doing  all  in  his  power  towards  having  the  appeal 
perfected  and  docketed  in  time.    Broivti  v.  Iloiufe,  622. 

14.  The  fact  that  the  clerk  below  charged  exorbitant  fees  for 
making  the  transcript  of  **  the  case  on  appeal,''  signed  by 
the  judge,  is  no  excuse  for  appellant's  failure  to  send  up 
the  record.  If  the  fees  were  exorbitant,  the  appellant 'i^ 
remedy  was  to  pay  the  fees,  send  up  the  transcript  and 
move  to  have  the  clerk's  charges  retaxed.     Ibid. 

15.  The  overruling  of  an  objection  to  a  transcript  of  the  record, 
sent  from  the  county  from  which  a  case  has  been  removed, 
cannot  be  assigned  as  error  if  the  objector  refused  to  s|>er- 
ify  in  what  respects  the  transcript  was  defective ;  certainly* 
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where  there  is  no  contention  that  the  record  is  not  suffi- 
cient to  show  that  the  court  below  had  jurisdiction.  State 
V.  Hassell,  853. 

16.  The  exceptions  to  the  appellant^s  statement  on  appeal 

should  be  specific  ;  and,  where  they  are  so  general  as  to 

leave  the  case  indefinite,  it  will  be  remanded  to  the  court 

below  in  order  that  it  may  be  settled  by  the  judge.   State  v. 

King,  910. 

APPEAL,  Defective  Record : 

Where,  by  inadvertence,  the  judgment  of  the  court  below  in  a 
criminal  action  is  omitted  from  the  transcript,  the  court 
will,  ex  mero  motu,  send  down  an  instanter  certiorari  to 
perfect  the  record.     State  v.  BeaL  809. 

Dismissal  of : 

Where  a  priboner  convicted  of  a  capital  felony  escapes  from 
custody  and  is  at  large  when  his  appeal  is  called  for  hear- 
ing, this  Court  may,  in  its  discretion,  either  dismiss  the 
appeal,  or  hear  and  determine  the  assignments  of  error,  or 
continue  the  case.     State  v.  Cody,  908. 

From  Justice's  Court : 

The  provision  of  Section  877  of  The  Code,  that  when  the  adverse 
party  is  preseut  when  appeal  is  prayed  from  a  justice's 
judgment,  written  notice  of  appeal  need  not  be  given  to 
the  justice  or  the  adverse  party,  implies  that  when  the 
appellee  is  not  present  in  person  or  by  attorney  or  agent 
the  statutory  notice  must  be  given  and  served.  Marion  v. 
Tilley,  4?3. 

In  Forma  Pauperis : 

1.  An  order  granted  under  Sec.  553  of  The  Code,  permitting  an 

appeal  without  giving  bond  or  making  a  deposit,  does  not 
relieve  the  appellant  in  civil  actions  from  the  payment  of 
costs  of  transcript  or  in  Supreme  Court  in  advance.  Spel- 
ler V.  Speller,  856. 

2.  The  leave  to  sue  as  a  pauper,  under  Sections  210  and  212  of 

The  Code,  does  not  extend,  in  civil  actions,  beyond  the 
trial  in  the  superior  court,  his  appeal  being  governed  by 
Section  563  of  The  Code,  which  only  relieves  him  from  giv- 
ing security  for  the  costs  of  the  appeal,  but  he  must  pay 
the  fees  as  to  the  appeal  due  the  oflQcers  of  both  courts  for 
services  rendered.    /  hid. 
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3.  Where  a  party  who  has  had  leave  to  sue  as  a  panper,  and  to 
appeal  without  giviog  bond,  refuses  to  pay  the  (XMts  of  the 
transcript,  a  certiorari  will  not  be  granted.     Ibid, 

APPEAL,  Motion  to  dismiss : 

A  motion  to  reinstate  an  appeal  dismissed  for  failure  to  print 
will  not  be  granted  when  it  appears  that  the  judgment 
appealed  from  was  rendered  on  August  34th  ;  that  the  clerk 
was  directed  on  October  Ist  to  make  transcript  and  to 
send  it  up  by  express  on  10th  October  ;  that  it  reached  this 
Court  and  was  docketed  on  the  12th  October,  with  two 
other  cases ;  that  when  it  was  called  for  hearing  on  the 
18th  October  the  record  was  not  printed,  although  the 
other  cases  accompanying  it  had,  through  the  care  of  the 
appellants  therein,  been  printed  and  were  argued.  Stain- 
back  V.  Harris,  107. 

Printing  Record  on  : 

1.  Printing  the  record  on  appeal,  as  required  by  the  rule  of 

Court,  is  the  duty  of  the  appellant,  and  neglect  to  have  it 
done  is  his  fault  and  not  that  of  his  attorney.  Stainback 
V.  Harris,  107. 

2.  Under  Rule  28  the  whole  of  the  case  on  appeal,  as  settled 

by  the  parties  or  the  judge  below,  and  not  such  parts  only 
as  the  appellant  may  select  as  material  in  his  opinion, 
must  be  printed,  and  for  a  non-compliance  with  the  rule 
in  this  respect  the  ap)peal  will,  on  motion,  be  dismissed. 
Barnes  v.  Crawford,  127. 

ASSAULT  WITH  DEADLY  WEAPON : 

1.  The  question  whether  a  defendant,  indicted  for  assault  with 

a  deadly  weapon,  has  reason  to  believe  that  the  person 
attacked  intended  to  assault  him,  is  a  question  for  the 
consideration  of  the  jury  and  not  for  the  defendant  or  the 
trial  judge,  who  should  submit  the  case  with  appropriate 
instructions.    8tat€  v.  Harris,  861. 

2.  Where  defendant  and  prosecutor,  unfriendly  for  some  time, 

had  words,  after  which  the  defendant  testified  the  prose- 
cutor followed  him,  with  his  hand  at  his  hip  pocket  as  be 
went  to  his  cart;  and  that,  fearing  the  prosecutor  and 
fearful  of  assault,  he  then  shot  him ;  Held,  that  the  eoart 
erred  in  charging  the  jury  that  if  they  believed  the  evi- 
dence, in  any  aspect,  the  defendant  was  guilty.    Ibid. 
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ASSIGNMENT  ACT,  789. 
ASSIGNMENT,  FRAUDULENT,  59. 

ASSIGNMENT  GF  ERROR: 

The  overraling  of  an  objection  to  a  transcript  of  the  record, 
sent  from  the  county  from  which  a  case  has  been  removed, 
cannot  be  assigned  as  error  if  the  objector  refused  to  spe- 
cify in  what  respects  the  transcript  was  defective ;  cer- 
tainly, where  there  is  no  contention  that  the  record  is  not 
snfBcient  to  show  that  the  court  below  had  jurisdiction. 
State  V.  Hassell,  853. 

ASSOCIATIONS   OF  RAILWAY  TRANSPORTATION   LAWS, 
LIABILITY  OF  MEMBERS: 

1.  Where  two  or  more  common  carriers  unite  in  forming  an 

association  creating  a  through  line  for  the  transportation 
of  freight,  payment  of  tariff  charges  to  be  made  at  the 
beginning  or  end  of  the  transportation,  with  through  bills 
of  lading  giving  the  names  of  the  trafQc  agents  of  the  dif- 
ferent lines,  the  freight  charges  to  be  divided  according  to 
the  respective  mileage  of  the  companies,  they  become  a 
Co-partnership,  and  each  line  is  liable  for  any  damage  result- 
ing from  delay  or  otherwise  on  any  part  of  the  through 
line,  notwithstanding  a  provision  in  the  bill  of  lading  that 
each  company  shall  be  liable  only  for  loss  or  damage  occur- 
ring on  its  own  line.  Rocky  Mount  Mills  v.  Railroad  Co.^ 
693. 

2.  In  the  trial  of  an  action  against  a  railroad  company  for  loss 

occasioned  by  its  delay  in  transporting  machinery  shipped 
over  its  line  by  plaintiff,  which  was  engaged  in  equipping 
a  cotton  factory,  it  appeared  that  workmen  employed  by 
the  plaintiff  were  forced  to  remain  idle,  though  under  pay 
of  plaintiff ;  Held,  that  the  measure  of  plaintiff's  damages 
was  the  interest  on  the  unemployed  capital,  the  wages 
paid  to  workmen  and  such  other  costs  and  expenses  incur- 
red by  plaintiff  in  consequence  of  the  delay.    Ibid. 

8.  Where,  in  the  trial  of  an  action  against  two  railroad  compa- 
nies for  damages  for  delay  in  transporting  freight,  it 
appeared  that  the  contract  of  shipment  was  made  with  an 
association  of  freight  lines  of  which  defendants  were  mem- 
bers, and  the  court  submitted  to  the  jury  an  issue  as  to 
whether,  under  the  contract  of  association,  the  roads  over 
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which  the  freight  was  carried  were  responsible  for  the 
entire  obligation  oi  the  contract  of  carriage,  the  jury 
answered  in  the  affirmative  ;  Held^  that  the  error,  if  sly, 
in  permitting  the  jury  to  pass  upon  the  effect  of  the  ood- 
tract,  was  cured  by  the  verdict.    Ibid, 

ASYLUMS,  359. 

ATTACHMENT: 

1.  Code^  Section  373,  providing  for  the  restitution  of  property 

upon  an  order  dissolving  the  attachment,  does  not  apply 
to  cases  where  there  has  been  a  sale  or  transfer  of  the  prop- 
erty by  the  defendant  to  the  plaintiff  after  the  levy  of 
the  attachment.    Jackson  v.  Burnett^  195. 

2.  Notwithstanding  the  dissolution  of   au   attachment,  the 

plaintiff,  who  claims  that  the  property  has  been  trans- 
ferred to  him  by  the  defendant  after  the  levy  of  the  war 
rant,  is  entitled  to  have  submitted  to  the  jury  an  issneas 
to  the  ownership  of  the  property.     Ibid. 

3.  The  law  will  not  allow  its  precepts  and  process  to  be  inter- 

fered with  until  their  execution  has  been  completed ;  hence, 
property  in  the  hands  of  a  slieriff,  under  a  mandate  in 
claim  and  delivery  proceedings  ordering  him  to  deliver 
it  to  the  plaintiff,  is  not  subject  to  attachment,  notwith- 
standing the  fact  that  a  mortgage  under  which  the  claim 
and  delivery  plaintiff  proceeds  is  unregistered.  William- 
son V.  Nealy,  339. 

4.  When  a  foreign  corporation  is  rechartered  in  this  State,  it 

becomes  a  domestic  corporation,  and  is  not  liable  to  attach- 
ment as  a  non-resident.     Bernkurdt  v.  Brown^  506. 

5.  A  judgment  rendered  in  attachment  proceedings,  based  on 

the  ground  of  non  residence,  against  a  foreign  corporation 
which  has  been  reincorporated  in  this  State,  is  void,  as 
well  as  a  sale  of  its  property  thereunder,  for  want  of  juris- 
diction.   Ibid. 

AUCTIONEER,  Agent  of  Seller  and  Buyer,  536. 

AUCTION  SALE  OF  LAND  : 

1.  An  advertisement  of  sale  of  land  at  auction  to  the  highest 
bidder  is  a  proposition  by  the  advertiser  to  sell  at  the  high- 
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est  bid,  and  the  last  and  highest  bidder  accepts  the  offer 
and  the  contract  is  complete.     Proctor  v.  Finley^  586. 

2.  The  anctioneer  at  a  sale  is  the  agent  of  the  seller,  and 
becomes  the  agent  of  the  last  and  highest  bidder  to  com- 
plete the  sale  by  signing  such  contract  or  memorandum 
thereof  as  will  meet  the  requirements  of  the  Statute  of 
Frauds.    Ibid. 

8.  The  Statute  of  Frauds  does  not  require  that  a  memorandum 
of  sale  be  subscribed  but  only  signed  ;  hence,  the  signing 
by  the  auctioneer  of  the  name  of  the  highest  bidder  at  an 
auction  sale  on  the  side  of  the  printed  advertisement,  with 
an  entry  of  the  price  bid,  is  a  sufficient  signing  of  the  con- 
tract to  bind  the  bidder.     Ibid. 

BADGES  OF  FRAUD,  59. 
BALLLOT  BOXES,  159. 

BALLOTS,  RECOUNT  OF: 

1.  Under  the  Election  Law,  Acts  1895,  Chapter  159,  the  ballots 

are  preserved  in  the  duplicate  boxes  as  evidence,  and  can 
be  used  in  a  quo  warranto  proceeding,  or  before  a  Commis- 
sioner to  take  deposition  in  a  contest  for  seat  in  the*  Gen- 
eral Assembly  or  in  Congress.    Broughton  v.   Toung,  915. 

2.  The  Commissioner  cannot  order  the  production  of  the  bal- 

lots, but  this  must  be  done  by  a  judge  of  the  superior  or 
Supreme  Court,    i  bid. 

3.  The  ballot  boxes  must  remain  in  the  custody  of  the  Clerk, 

and  be  again  sealed  by  him  after  the  recount.    Ibid. 

BANKS,  807: 

Where  stock  in  a  bank  was  bequeathed  to  trustees  intrust  for 
one  for  life,  with  remainder  over,  and  the  executors  of 
the  estate,  by  a  simple  endorsement,  without  indicating 
whether  the  transfer  was  a  sale  or  payment  of  the  legacy, 
transferred  the  certificate  to  the  life  beneficiary,  who  trans- 
ferred it  to  the  bank,  which  had  notice  of  the  provisions 
of  the  will,  but  did  not  make  Inquiry  as  to  the  nature  of 
the  transfer;  and  it  further  appeared  that  the  condition 
of  the  estate  did  not  necessitate  a  sale  of  the  stock  by  the 
executors ;  Held,  that  the  bank  was  negligent  in  not  mak- 
ing the  necessary  inquiries,  and  is  liable  for  the  loss  of  the 
stock  to  the  remainderman.     Cox  v.  Bank,  302. 
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BASTARDY  PROCEEDINGS : 

1.  On  the  trial  of  an  appeal  from  a  judgrment  of  a  jastice  of  the 

peace  in  bastardy  proceedings,  the  oath  and  examination 
of  the  woman  is  prima  facie  evidence  of  the  defendant's 
guilt,  and  the  burden  is  on  him  to  exonerate  himself  from 
the  charge.     State  v.  Mitchell,  784. 

2.  The  defendant  in  bastardy  proceedings  may  waive  the  right 

guaranteed  by  Section  11  of  Article  2  of  the  ConstitntioD, 
to  be  informed  of  the  accusation  against  him,  and  to  eoo- 
front  the  accusers  and  witnesses  face  to  face,  and  where, 
on  the  trial  of  an  appeal  from  the  judgment  of  a  jastioe  of 
the  peace,  the  oath  and  examination  of  the  woman  taken 
before  him  is  offered,  the  defendant  will  be  deemed  to  have 
waived  such  constitutional  privilege  where  he  does  not  in 
express  terms  insist  on  the  bodily  presence  of  the  prose- 
cutrix on  the  witness  stand,  and  a  general  objection  to  the 
evidence  is  not  suflBcient.    Ibid. 

3.  Section  82  of  The  Code,  declaring  that  the  oath  and  exami- 

nation of  the  mother  of  a  bastard  child  to  be  '*  presump- 
tive" evidence  against  the  person  accused  is  valid  exer- 
cise of  legislative  power.     State  v.  Rogers,  793. 

4.  Where  one  charged  with  the  paternity  of  a  bastard  child 

failed  to  demand  an  opportunity  to  confront  and  ciwfl- 
examine  the  prosecutrix  at  the  time  her  written  examina- 
tion was  offered,  he  waived  thereby  his  right  to  subse- 
quently object  to  the  evidence  on  the  ground  that  hewM 
not  offered  such  opportunity.    Ibid. 

5.  Notwithstanding  the  fact  that  the  oath  and  examinationof 

the  mother  of  a  bastard  child  are  presumptive  evidence 
against  defendant,  yet,  if  the  defendant  denies*  the  pater- 
nity and  contradicts  tlie  testimony  of  the  pro*«ecutrii,  the 
matter  is  put  at  large,  and  the  jury  must  be  satisfied, 
beyond  a  reasonable  doubt,  of  the  defendant's  guilt,  and 
an  instruction  which  allows  the  jury  to  convict  on  testi- 
mony tliat  merely  ^'Fatisfles'^  tbem  of  his  guilt,  is  errone- 
ous.    Ibfd. 

6.  The  begetting  a  bastard  child  is  a  criminal  offence  under 

Section  35  of  The  Code.    State  v.  Nelson,  797. 

7.  Under  Section  38  of  The  Code  a  justice  of  the  peace,  in  the 

exercise  of  the  police  power,  may  sentence  the  defendant 
to  imprisonment  for  a  term    exceeding  thirty   days*  to 
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which  period,  in  ordinary  crimiaal  cases,  his  jurisdiction 
is  limited  by  Section  27  of  Article  4  of  the  Constitution. 
Ibid. 

8.  The  judgment  of  a  justice  of  the  peace  in  imprisoning  a 
defendant  in  bastardy  proceeding  for  default  in  payment 
of  the  fine,  allowance  and  costs,  must  fix  the  limit  with  a 
view  to  securing  their  payment ;  hence,  where  defendant 
was  in  default  only  for  a  fine  of  $10  and  an  allowance  of 
|50  to  the  mother  of  the  bastard,  a  sentence  to  imprison- 
ment at  hard  labor  for  twelve  months  was  excessive. 
1  bid. 

BEST  EVIDENCE: 

The  rule  that  the  best  evidence  as  to  the  contents,  meaning 
and  effect  of  a  written  contract  is  the  instrument  itself 
applies  only  when  the  contest  concerning  the  same  is 
between  the  parties  thereto;  where  the  controversy  over 
personal  property  is  between  persons,  not  parties,  to  writ- 
ten contract  under  which  a  party  claims  title,  and  it  is 
collaterally  attacked,  parol  evidence  as  to  its  contents  and 
meaning  is  admissible.    Archer  v.  Hooper,  581. 

BIDDER  AT  AUCTION  SALE  : 

1.  An  advertisement  of  sale  of  land  at  auction  to  the  highest 

bidder  is  a  proposition  by  the  advertiser  to  sell  at  the  high- 
est bid,  and  the  last  and  highe»t  bidder  accepts  the  offer 
and  the  contract  is  complete.    Proctor  v.  Finley,  536. 

2.  The  auctioneer  at  a  sale  is  the  agent  of  the  seller,  and  be- 

comes the  agent  of  the  last  and  highest  bidder,  to  complete 
the  sale  by  signing  such  contract  or  memorandum  thereof 
as  will  meet  the  requirements  of  the  Statute  of  Frauds. 
Ibid, 

3.  The  Statute  of  Frauds  duesnot  require  that  a  memorandum 

of  sHle  be  subscribed,  but  only  signed ;  hence,  the  signing 
by  the  auctioneer  of  the  name  of  the  highest  bidder  at  an 
auction  sale  on  the  side  of  the  printed  advertisement,  with 
an  entry  of  the  price  bid,  is  a  sufficient  signing  of  the  con- 
tract to  bind  the  bidder.    Ibid. 

BIL.L  OF  SALE.     Insertion  of  Other  Property  Without  Noted 
Change  of  Consideration. 

Where,  in  the  trial  of  an  action  of  claim  and  delivery  of  per- 
sonal property,  to  which  the  defense  was  that  the  bill  of 


986  INDEX. 


sale  under  which  plaintiffs  claimed  was  fraadalent,  it 
appeared  that  the  grantor,  after  executing  the  bill  of  sale 
for  certain  property  upon  a  recited  consideration  of  $4,000, 
the  estimated  value  of  the  property,  agreed  to  include 
other  property  if  the  grantees  would  assume  and  pay  other 
debts  of  his,  for  which  they  were  sureties,  and  did  subse- 
quently insert  such  other  property  in  the  instrument  with- 
out changing  the  recited  consideration  ;  Held^  that  it  was 
not  error  to  refuse  an  instruction  that,  if  plaintilTs  and 
the  grantor  in  the  bill  of  sale  agreed  on  a  consideration  of 
$4,000  for  the  transfer  of  certain  personal  property,  and 
subsequently  other  property  was  inserted  in  the  bill  of 
sale  without  change  of  consideration,  the  instrument  was 
fraudulent.    Ferree  v.  Cook,  161. 

BODY  OR  CAPITAL  OP  MARRIED  WOMAN'S  ESTATE,  481. 

BONA  FIDES : 

The  owner  of  land  who  aids  another  to  obtain  a  loan  by  mort- 
gage thereon  as  the  latter^s  property,  and  uses  language 
calculated  and  intended  to  induce  the  lender  to  believe 
that  he  has  no  title  to  the  property,  and  that  the  bor- 
rower is  the  owner,  is  estopped  to  deny  that  the  borrower 
is  the  true  owner,  the  lender  having  no  notice,  actual  or 
constructive,  that  the  title  is  not  in  the  borrower.  Shot- 
tuck  V.  Cauley^  292. 

BONA  FIDE  CLAIM  OF  RIGHT  : 

Where,  in  the  trial  of  an  indictment  under  Section  1070  of 
The  Code,  the  defendant  in  support  of  his  defense  that  he 
hud  entered  upon  the  land  under  a  bona  /7cff  claim  of  right, 
introduced  in  evidence  an  entry  of  public  lands  reciting 
that  he  had  entered  and  located  ''  640  acres  in  C.  county 
on  the  head  waters  of  W.  creek,  beginning  on  a  pine 
*  *  *  and  runs  south-east  40  poles,  thence  north-east  and 
various  other  courses  so  as  to  include  640  acres."  No 
survey  was  ever  made  and  no  grant  obtained  from  the 
State :  Held,  that  the  entry  was  insufficient  to  support  a 
claim  to  the  land.    IState  v.  Calloway,  864. 

BOUNDARIES  : 

1.  While  the  surface  and  not  the  level  or  horizontal  mode  of 
measurement  is  generally  adopted   in  surveys,  and  the 
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general  presumption  is  that  a  survey  of  the  surface  was 
contemplated  by  the  parties  to  a  deed,  yet  that  presump- 
tion prevails  only  where  it  appears  feasible  and  reason- 
able to  have  pursued  that  course.    Stack  v.  Pepper^  434. 

2.  Where  a  line  of  survey  crossed  a  perpendicular  cliflf  at  a 

place  where  it  could  not  be  climbed,  and  to  give  the  quan- 
tity of  land  called  for  by  the  surrey,  and  to  take  the  line 
to  a  boundary  shown  to  have  been  marked  in  an  old  sur- 
vey, it  was  necessary  to  exclude  the  distance  up  the  face 
of  the  cliff,  it  was  not  error  to  instruct  the  jury  to  exclude 
it  in  determining  the  boundary.    Ibid. 

3.  When  a  grant  is  locited  by  contemporaneously  marked 

lines,  those  lines  govern  and  control  its  boundary  and  fix 
the  location  so  as  to  supersede  other  descriptions.  Leaver 
V.  Jones,  598. 

4.  Where  there  is  couflicting  testimony  as  to  the  true  location 

of  a  corner  forming  a  boundary  of  tract  of  land,  the  high- 
est evidence  is  proof  of  the  consent  of  the  parties  to  the 
deed  that  certain  marked  lines  or  corners  should  constitute 
the  boundary,  and  the  identity  of  the  corner  is  a  question 
for  the  jury.     1  bid, 

5.  Where  the  identity  of  a  corner  of  a  boundary  is  in  question^ 

if  the  jury  find  from  the  evidence  that  an  object,  such  as  a 
stone  or  tree,  called  for  as  a  corner,  was  actually  agreed 
upon  by  the  parties  at  the  time  of  the  execution  of  the 
deed,  though  it  may  be  reached  before  the  distance  gives 
out  or  before  intersecting  with  another  line,  which  is  also 
called  for,  such  tree  or  stone  must  be  declared  the  true 
corner.    I  hid, 

6.  But  where  the  identity  of  a  corner  called  for  cannot  be 

established,  course  and  distance  will  control.     Ibid. 

BREACH  OF  CONTRACT : 

Where  the  vendors  of  a  property  and  business  stipulate  that 
they  will  not  engage  in  the  same  business  in  the  same 
place  thereafter,  neither  of  them  has  the  liberty  to  take 
stock  in  or  help  to  organize  or  manage  a  corporation  formed 
to  compete  with  the  purchaser.     Kramer  v.  Old,  1. 

BRIDGES,  Contract  for,  330. 

BROKER : 

A  broker  is  not  entitled  to  commissions  on  a  sale  unless  he  finds 
a  purchaser  in  a  situation  and  ready  and  willing  to  com- 
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plete  the  purchase  on  the  terms  a^^^ed  upon  between  the 
broker  and  vendor.    Mallonee  v.  Young ^  549. 

BURDEN  OF  PROOF : 

1.  Where  the  answer  admits  material  allegations  of  the  eom- 

plaint  (i.  e.,  such  as  are  issuable  or  essential  to  the  proof  of 
the  cause  of  action),  but  accomiianies  the  admission  with  a 
statement  of  aflBrmative  matter  in  explanation  by  way  of 
defense,  the  admission,  so  far  as  it  extends,  has  the  force 
and  eflFect  of  a  findingof  a  jury,  and  the  burden  of  provin^r 
the  new  matter  in  avoidance  is  upon  the  defendant.  Cook 
V.  Quirkin^  13. 

2.  An  ordinary  test  to  determine  upon  whom  the  burden  reel* 

to  produce  certain  testimony  is  that  it  is  always  incumbent 
upon  a  party  who  sets  up  in  his  pleadings  facts  which  are 
within  his  own  peculiar  knowledge,  or  who  has  the  custody 
of  documents  upon  which  he  relies  to  establish  a  certain 
averment,  to  prove  such  facts  or  averments  where  it  is 
material  for  him  do  so.    Ibid. 

<3.  Where,  in  an  action  to  enjoin  the  sale  of  mortgaged  land. 
and  for  a  cancellation  of  the  note  secured  by  the  mortgage, 
the  plaintiff  alleged  that  the  note  had  been  paid  and  dis- 
charged in  full  by  the  sale  of  securities  deposited  with 
defendant  for  much  more  than  the  mortgage  debt,  and 
prayed  judgment  for  the  cancellation  of  the  note  and,  as  a 
second  cause  of  action,  prayed  judgment  for  the  residue  of 
the  proceeds  of  the  sale  of  the  securities,  and  defendant 
admitted  the  sale  of  the  securities  for  more  than  the  mort- 
gage debt,  but  averred  that  the  excess  was  applied,  by 
plaintiff's  consent,  to  the  payment  of  other  debts  due  by 
plaintiff;  Heldy  that,  upon  the  admission  of  the  answer. 
the  plaintiff,  having  established  a  prima  farie  case,  was 
ent  i  tied  to  the  equitable  relief  prayed  for,  and  it  was  incam- 
beut  upon  the  defendant  to  prove  the  averments  of  his 
answer.     Ibid. 

4.  In  such  case«  a  motion  by  the  plaintiff  for  judgment  on  the 

admissions  in  answer,  before  impaneling  the  jury,  or  bis 
refusal  to  offer  evidence  in  support  of  his  second  cause  of 
action  after  the  impaneling,  does  not  affect  his  right  to 
judgment  on  the  first  cause  of  action,  though  it  waives  hi* 
claim  for  relief  on  the  second.    Ibid, 

5.  When  it  appears  or  is  admitted  that  an  act  was  not  done  by 

an  officer  de  Jure,  it  is  incumbent  upon  the  party  relyinfr 
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upon  the  validity  of  his  acts  to  show  that  he  was  an  officer 
de  facto.    Hughes  v>  Long,  52. 

6.  Where,  in  the  trial  of  an  action  to  set  aside  a  deed  for  fraud, 

it  was  admitted  that  the  conveyance  was  voluntary  and 
that  the  donor  owed  the  plaintiffs  a  large  sum  of  money  at 
the  time  such  conveyance  was  made,  the  burden  was 
properly  imposed  upon  the  defendants  to  show  that  the 
donor  retained  at  the  time  the  deed  was  executed  sufficient 
and  available  property  to  pay  his  debts.  Ricks  v.Stancill,  99. 

7.  In  the  trial  of  an  action  of  claim  and  delivery  of  personal 

property,  in  which  defendant  alleges  that  the  bill  of  sale 
under  which  plaintiff  claims  is  fraudulent,  the  burden  is 
upon  the  defendant  to  prove  the  fraud,  unless  the  instru- 
ment is  fraudulent  upon  it«  face,  or  enough  appears  therein 
to  raise  a  presumption  of  fraud ;  and  a  finding  by  the  jury 
that  such  bill  of  sale  is  not  fraudulent  will  not  be  disturbed 
unless  based  on  improper  evidence  or  erroneous  instructions. 
Ferree  v.  Cook,  161. 

8.  On  the  trial  of  an  appeal  from  a  judgment  of  a  justice  of  the 

peace  in  bastardy  proceedings,  the  oath  and  examination 
of  the  woman  is  prima  facie  evidence  of  the  defendant's 
guilt,  and  the  burden  is  on  him  to  exonerate  himself  from 
the  charge.    State  v.  Mitchell,  784. 

BURGLARY  : 

1.  Where  one  aids  and  abets  the   commission  of  a  burglary, 

although  he  does  not  go  within  40  feet  of  the  house  that  is 
broken,  he  is  equally  guilty  with  the  one  who  actually 
enters.    State  v.  Pearson,  871. 

2.  The  facts  recited  in  the  opinion  of  the  court  held  to  be  suffi- 

cient to  be  submitted  to  the  jury  on  the  question  of 
defendant's  guilt,  the  credibility  and  weight  of  such  evi- 
dence being  exclusively  for  the  jury.    Ihid. 

3.  Where,  in  the  trial  of  an  indictment  for  burglary,  the  evi- 

dence showed  that  the  house  in  which  the  crime  was 
committed  was  actually  occupied  at  the  time,  a  conviction 
of  burglary  in  the  second  degree  is  not  authorized  by  Ch. 
434,  Acts  of  1889,  which  provides  that  when  the  crime 
charged  is  burglary  in  the  first  degree,  the  jury  may  render 
a  verdict  in  the  second  degree,  since  a  felonious  entry  under 
such  circumstances  is  by  said  statute  made  burglary  in. 
the  first  degree.    State  v.  Johnston,  883. 
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4.  An  allegation  that  defendant,  *"'  having  bo  burglariously  as 
aforesaid  broken  and  entered  said  dwelling  house,  *  *  * 
then  and  there,  on  the  said  S.,  in  the  said  dwelling  house 
then  and  there  being  unlawfully,  maliciously,  secretly  and 
feloniously  did  make  an  assault  with  a  deadly  weapon 
*  *  *  and  him,  the  said  8.,  did  shoot  ♦  ♦  •  with 
intenthim,  the  said  S.  *  *  *  then  and  there,  feloniouply, 
of  his  malice  aforethought  to  kill  and  murder,"  etc., 
is  a  good  and  sufficient  count  for  burglarj'.     Ibid. 

CARTWAYS,  Petition  for : 

A  neighborhood  road  not  dedicated  to  the  public,  bat  used 
by  the  public  under  permission  or  license  of  the  owner  of 
the  land,  is  not  a  public  road  within  the  meaning  of  Sec^ 
tion  2056  of  T?i€  Cod€y  which  provides  that  the  owner  of 
land  in  cultivation  to  which  there  is  no  road  may  maintain 
a  pention  for  a  cartway  over  the  land  of  any  other  person 
connecting  petitioner's  land  with  a  public  road.  CoNhts 
V.  Patterson.,  602. 

CASE  ON  APPEAL: 

1.  The  whole  case  on  appeal  must  be  printed,  and  not  such  part« 

only  as  the  appellant  considers  material.    Barnes  v.  Crmr- 

ford,  127. 

2.  Where  there  is  no  case  on  appeal  in  this  Court,  and  no  error 

appears  on  the  record  proper,  the  judgment  below  will  be 
affirmed,    ^mith  v.  Smith,  314, 

3.  An  appellant,  being  compelled  to  print  the  whole  of  the 

'*  case  on  appeal, '^  he  is,  when  successful  in  this  Court,  enti- 
tled to  have  taxed  against  the  appellee  the  cost  of  print- 
ing the  whole  case  on  appeal  and  such  other  matter  as  may 
be  required  by  Rule  31  to  be  printed,  but  not  for  the  print- 
ing of  matter  beyond  the  requirements  (if  the  whole  is  in 
excess  of  20  pages).     Mining  Co.  v.  tSmelting  Co.y  410. 

4.  Since  all  irrelevant  and  immaterial  matter  sent  up  as  apart 

of  the  case  on  appeal  unnecessarily  adds  to  the  co6t  of 
copying  and  printing,  trial  judges  and  counsel  are  admon- 
ished not  to  make  cases  on  appeal  dumping  ground  for  the 
entire  evidence  and  other  minutiie  of  the  trial  below.    iWrf. 

5.  The  exceptions  to  the    appellant's  statement  on   appeal 

should  be  specific;  and,  where  they  are  ko  general  as  to 
leave  the  case  indefinite,  it  will  be  remanded  to  the  coart 
below  in  order  that  it  may  be  settled  by  the  judge.  State 
V.  King^  910. 
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CASE  ON  APPEAL,  Service,  of : 

1.  The  legal  mode  of  service  of  a  case  on  appeal  is  not  waived  by 
an  agreement  of  counsel  for  the  appellee  that  the  appellant 
is  **  to  serve  the  case  on  "  appellee  by  a  certain  time. 
Smith  v.  Smith  J  311. 

8.  Where  one  of  several  attorneys  for  the  appellee,  on  being 
asked  to  accept  service  of  the  case  on  appeal,  said  that  he 
had  no  authority  to  do  so,  and  advi8ed  that  the  case  be 
sent  to  the  other  counsel ;  Heldj  that  such  direction  was 
not  a  waiver  of  the  legal  mode  of  service  so  as  to  authorize 
a  service  by  mail.    Ibid. 

3.  Where  service  of  a  case  on  appeal  is  made  by  mail,  on  the 

last  day  for  service,  instead  of  by  an  officer,  the  failure  to 
promptly  return  the  cape  does  not  estop  the  appellee  to 
deny  the  legality  of  the  service,  since,  if  the  case  had  been 
promptly  returned,  it  would  have  been  too  late  to  have  it 
legally  served.     Ibid. 

4.  This  Court  w^ill  not  pass  on  or  recognize  alleged  verbal  agree- 

ments of  counsel  when  they  are  denied.     Ibid. 

5.  Service  of  all  process  and  papers  in  a  cause  (except  when 

service  by  publication  is  authorized)  must  be  by  an  officer 
or  acceptance  of  service,  except  only  subpcsnas  which  may 
be  made  by  one  not  an  officer,  provided  he  is  not  a  party 
to  the  action.     Smith  v.  Smith,  314. 

6.  Hence,  under  Section  550  of  The  Code,  which  provides  that 

the  case  on  appeal  shall  be  served  on  the  appellee,  without 
specifying  the  manner  of  (service,  the  service  must  be  made 
bv  an  officer.    Ibid. 

* 

7.  Where  the  interests  of  several  parties  on  the  same  side  are 

identical,  a  case  on  appeal  may  be  served  on  any  one  of 
them ;  but  when  their  interests  are  different  and  they  are 
represented  by  different  counsel,  the  case  on  appeal  must 
be  served  on  each  set,  and  only  as  to  such  as  are  so  served 
will  a  certiorari  be  granted  when  the  judge  fails  to  settle 
the  case  on  appeal.     Shober  v.  Wheeler,  471. 

8.  Upon  an  appeal  beins?  taken  at  the  close  of  a  trial  it  was 

agreed  that  appellant  should  have  twenty  days  to  serve 
his  case  on  appeal  and  the  appellee  the  same  time  to  serve 
his  counter-case,  and  in  answer  to  an  inquiry  by  appellant's 
counsel,  "To  whom  shall  the  case  be  sent?"  one  of  appel- 
lee's counsel  said,  ''Send  it  to  J."  The  case,  with  the 
judge's  notes,  was  accordingly  sent  to  '*  J  "  by  express  six 
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days  before  the  expiration  of  the  limit,  and  a  letter  vas 
also  sent  by  mail  the  same  day.  Appellee's  eoiiDeel  did 
not  return  the  case  or  notify  the  appellant's  couDsel  that 
service  by  an  officer  would  be  required  until  another  let- 
ter was  written  and  the  twenty  days  had  expired:  Held, 
that,  upon  the  undenied  facts  as  to  the  agreement,  the 
appellant's  counsel  had  reasonable  ground  to  believe  that 
The  6'orfc  requirement  as  to  service  by  an  officer  was  waived, 
and  certiorari  will  issue  to  bring  up  the  record.  Willie  r. 
Railroad  Company^  718. 

CERTIFK^ATE  OF  CLERK: 

1.  The  adjudication  by  the  clerk  of  the  superior  court  that  a 

certificate  of  probate  is  correct  and  sufficient  is  presump- 
tively true,  but  such  presumption  may  be  rebutted  bv 
competent  evidence.    Hughes  v.  Long^  53. 

2.  Where,  in  the  trial  of  an  action,  the  probate  of  an  instru- 

ment became  material,  it  appeared  that  it  was  taken  by 
one  who  was  formerly  a  notary  public,  but  whose  commis- 
sion had  expired  two  years  before,  and  there  was  no  proof 
that  he  had  at  any  other  time  during  that  period  exer- 
cised the  office,  or  that  he  was  recognized  as  such  an 
official  in  the  community  in  which  he  lived ;  Held,  that 
the  probate  was  void  and  the  certificate  of  the  clerk  adju- 
dicating its  correctness  and  the  order  of  registration  wei* 
invalid.    Ibid. 

CERTIORARI: 

1.  Where  a  party  who  has  had  leave  to  sue  as  a  pauper  and  to 

appeal  without  giving  bond  refuses  to  pay  the  costs  of  th« 
transcript,   a  certiorari  will  not  be  granted.    Speller  v. 

Speller,  356. 

2.  Where  the  interests  of  several  parties  on  the  same  side  are 

identical  a  case  on  appeal  may  be  served  on  any  one  of 
them ;  but  when  their  interests  are  diflferent  and  they  are 
represented  by  dilTerent  counsel,  a  case  on  appeal  must  be 
served  on  each  set ;  and  only  as  to  such  as  are  so  served 
will  a  certiorari  be  granted  when  the  judge  fails  to  settle 
the  case  on  appeal.    Shober  v.  Wheeler^  471. 

8.  A  petitioner  for  a  certiorari  must  show  himself  free  from 
laches  by  doing  all  in  his  power  towards  having  the  appeal 
perfected  and  docketed  in  time.    Brown  v.[Hotue.  Q2S. 

i.  Where,  by  inadvertence  the  judgment  of  the  court  below  in 
a  criminal  action  is  omitted  from  the  transcript,  the  Cooit 
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will,  ex  mero  motu^  send  down  an  instanter  certiorari  to 
perfect  the  record.    State  v.  Beal^  809. 
When  Granted  for  Lost  Appeal,  718. 

CERTIFICATE  OP  COPY  OF  CHARTER  OF  FOREIGN  COR- 
PORATION : 

A  copy  of  the  charter  of  a  foreign  corporation,  certified  by  the 
Secretary  of  the  State  where  it  was  incorporated,  under 
his  official  signature  and  the  State  seal,  is  admissible  in 
North  Carolina  to  prove  the  fact  of  incorporation.  Bar- 
cello  V.  Hapgood^  118  N.  C,  712,  followed.  State  v.  Turner^ 
841. 

CERTIFIED  COPY  OF  SURVEY  : 

In  an  action  to  recover  land  a  certified  copy  of  the  original 
certificate  of  survey  attached  to  a  land  grant  in  the  office 
of  the  Secretary  of  State  is  admissible  in  evidence  to  prove, 
in  connection  with  other  testimony,  a  mistake  in  a  line  of 
boundary  in  the  original  grant  itself.    Higdon  v.  Rice^  628. 

CHALLENGES  OF  ELECTORS,  641. 

CHARGE  OF  JUDGE  IN  WRITING  GIVEN  TO  JURY  : 

The  trial  judge,  having  at  the  request  of  plaintiff  put  his 
charge  in  writing,  read  and  handed  it  to  the  jury  and 
allowed  them  to  carry  it  to  the  jury  room.  The  plaintiff 
objected  upon  the  ground  that  the  court  had  not  been 
requested  to  hand  the  written  charge  to  the  jury.  There- 
upon, and  after  his  Honor  had  ottered  to  withdraw  the 
written  charge  from  the  jury,  in  whose  possession  it  had 
been  about  five  minutes,  the  defendant  requested  that 
the  jury  be  permitted  to  keep  the  written  charge  in  accord- 
ance with  the  Act  (Ch.  187,  Acts  of  1885) ;  Held,  that  it  was 
not  error,  upon  such  request  of  the  defendant,  to  permit 
the  jury  to  retain  the  written  charge.  Little  v.  Railroad 
Company,  771. 

CHARGE  TO  JURY  : 

A  mere  omission  to  charge  the  j  ury  on  a  particular  aspect  of 
the  case  is  not  ground  for  an  exception  unless  an  instruc- 
tion is  asked  and  refused.    State  v.  Graves,  822. 

CHARGE,  On  Separate  Estate  of  Married  Woman  : 

1.  In  order  to  charge  the  wife's  separate  property,  where  the 
husband's  assent  is  given,  the  intent  to  so  charge  it  must 
119_63 
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appear  on  the  face  of  the  instrument  creating  the  lia- 
bility,  though  the  property  to  be  subjected  need  not  be 
specified.    Loan  Association  v.  Black,  323. 

2.  A  wife  cannot  subject  her  land,  or  any  separate  interest 
therein,  in  any  possible  way,  except  by  a  regular  convey- 
ance, executed  according  to  the  requirements  of  the  stat- 
ute.   Ibid. 

8.  Where  a  married  woman  obtains  a  loan  and  gives  a  mort- 
gage to  discharge  a  lien  on  her  separate  estate,  and  sach 
mortgage  is  void,  the  lender  is  not  entitled  to  be  sobro- 
gated  to  the  lien  of  the  mortgage  so  discharged.    Ibid. 

CHARTER  OF  FOREIGN  CORPORATION  : 

A  copy  of  the  charter  of  a  foreign  corporation,  certified  by  the 
Secretary  of  the  State  where  it  was  incorporated,  under 
his  official  signature  and  the  state  seal,  is  admiasable  in 
North  Carolina  to  prove  the  fact  of  incorporation.  Bar- 
ctllo  V.  Hapgood,  118  N.  C,  713,  followed.  State  v.  Turner, 
841. 

CHATTEL  MORTGAGE : 

Description  in  a  chattel  mortgage  of  the  property  conveyed 
as  ^'  a  one-horse  wagon,^^  the  mortgagor  having  at  the  time 
of  making  the  mortgage  four  one-horse  wagons,  is  a  patent 
ambiguity  which  cannot  be  explained  by  parol  testimony. 

Hoi  man  v.  Whitaker,  113. 

C  LAIM  AND  DELIVERY,  180,  839. 

CLERICAL  ERROR,  Correction  of,  494. 

Where  an  admittedly  clerical  error  was  committed  in  docket- 
ing a  justice's  judgment  in  the  superior  court  by  transpt*- 
ing  the  initials  of  the  plaintiff's  name  from  **  R.  M.  P."  to 
**  M.  R.  P.,"  such  error  may  be  corrected  on  a  motion  to 
revive  the  judgment  (whether  the  error  was  committed  by 
the  justice  in  rendering  or  the  clerk  in  docketing  the  jud|f- 
ment)  where  there  is  no  dispute  as  to  the  identity  of  the 
moving  party  as  the  owner  of  the  judgment.  Patterson 
Walton,  500. 

CLERK  OF  SUPERIOR  COURT,  Power  to  Correct  Clerical  Error. 

Where  an  admittedly  clerical  error  was  committed  in  docket- 
ing a  justice's  judgement  in  the  superior  court  by  trans- 
posing the  initials  of  the  plaintiff's  name  from  '*R.  M.  P.** 
to  "M.  R.  P.,"  such  error  may  be  corrected  on  a  motion  to 
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revive  the  judgment  (whether  the  error  was  oommitted  by 
the  justice  in  rendering  or  the  clerk  in  docketing  the  judg- 
ment) where  there  is  no  dispute  as  to  the  identity  of  the 
moving  party  as  "the  owner  of  the  judgment.  Patterson 
V.  Walton,  500. 

Duties  Of  Under  Election  Law: 

The  duties  of  a  clerk  of  the  superior  court  under  the  Election 
Laws  of  1895,  in  tabulating  the  result  of  the  election 
and  declaring  the  result,  are  ministerial;  and  it  his  duty 
to  count  all  returns  received  through  the  regular  channels 
unless  it  appears  on  their  face  that  they  are  not  in  fact  the 
returns  from  the  precincts  as  they  purport  to  be,  in  which 
case  he  should  not  count  them  until  directed  by  a  judge  of 
the  Supreme  or  superior  court.    McDonald  v.  Morrow,  666. 

CLERK  OF  SUPERIOR  COURT: 

It  being  the  duty  of  a  clerk  of  the  superior  court  to  send 
up  the  transcript  of  a  record  in  a  criminal  action,  whether 
the  fees  are  paid  or  not,  it  seems  that  he  would  be  indict- 
able for  neglect  of  duty.    State  v.  Deyton,  880. 

CO-CONSPIRATOR: 

1.  Where  the  unlawful  act,  in  furtherance  of  a  conspiracy  to 

defraud,  is  done  in  the  State  where  the  indictment  is  found, 
the  conspirators  who  participated  only  in  the  design  may 
be  tried  without  joining  in  the  indictment  the  perpetrator 
of  the  overt  act.    State  v.  Turner,  841. 

2.  Where,  in  a  prosecution  of  several  defendants  for  conspir- 

ing to  defraud,  evidence  of  a  common  design  is  shown,  tes- 
timony tending  to  prove  the  unlawful  acts  of  persons  not 
indicted,  in  furtherance  of  such  design,  is  competent.    Ibid . 

8.  In  a  prosecution  for  conspiracy  to  defraud  insurance  com- 
panies, a  witness  for  the  state  testified  that  he  was  the 
agent  of  defendants  to  fraudulently  obtain  Insurance  on 
the  lives  of  diseased  or  aged  persons,  and  find  purchasers 
for  the  policies  who  would  keep  the  premiums  paid;  that 
one  B.,  who  was  not  on  trial,  '*wa8  also  the  agent  of  the 
defendants;  that  they  all  said  he  was ;  ^'  and  that  witness 
saw  B.  offer  to  sell  a  policy  on  the  life  of  one  M.;  Held, 
that  the  declarations  of  B.,  made  after  the  entry  of  defend- 
ants into'  the  conspiracy,  and  up  to  the  time  when  the 
overt  act  was  committed,  were  admissible  against  defend- 
ants.    Ibid,  841. 
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OR  OP  TITLK  : 

lo  unregietererl  deed,  accompanied  by  contiDuoQi  powf*"* 
by  the  grantor  since  its  ciecation,  is  color  of  title,  nO- 
withstaiidinK  "Conuer's  Act"  (Ch.  147,  Acts  of  l«l«.l»' 
was  properly  admitted  in  evidence  in  a  proowdiiv'" 
recover  dainapres  from  a  railroad  for  approprtaUW  E*" 
*>'  the  land  before  the  registration  of  the  deed,  niff'- 
■tiailrood  Company,  730. 

■ECTION  BY  BANK: 

Whenever  It  appears  on  the  face  of  a  paper  that  11 1«  I"* 
hands  of  a  bank  for  collection,  the  proceede  of  tbe «"* 
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*  the  owner,  and  the  actual  collect- 

ner  in  case  of  the  insolvency  of 

^hich  the  paper  has  been 

'^ose  credit  the  proceeds 

he  fact  that  the  state 

diary  bank  and  the  col- 

iter  crediting  the  collection) 

rc  V.  Bank,  307. 

lit,  such  as    *'For   collection   for 

stents  the  transfer  of  title  to  a  bank 

»  for  collection ;  and  where,  in  an  action 

proceeds  of  the  collection  of  such  paper 

.io  received  it  for  collection  from  an  intermedi- 

com plaint  alleged  that  the  plaintiff  had  been  in 

dSion  and  was  the  owner  of  the  paper,  and  such  allega- 

^ns  and  the  presumption  arising  therefrom  not  having 

been  denied  or  rebutted,  it  was  not  error  in  the  court  below 

to  adjudge  that  the  plaintiff  was  the  owner.    Ibid. 

J0MMISSI0N8 : 

1.  A  broker  is  not  entitled  to  commissions  on  a  sale  unless  he 

finds  a  purchaser  in  a  situation  and  ready  and  willing  to 
complete  the  purchase  on  the  terms  agreed  upon  between 
the  broker  and  vendor.    Mallonee  v.  Young,  549. 

2.  Defendant  authorized  plaintiff,  a  broker,  to  sell  his  property 

at  a  certain  price,  for  certain  commissions,  reserving  the 
right  to  withdraw  the  property  from  sale  at  any  time, 
which  he  did.  J.,  learning  the  property  was  for  sale, 
wrote  to  defendant  iuquiriiig  the  lowest  price.  Defendant 
enclosed  the  letter  to  plaintiff,  saying,  *'  I  want  $5,500  net,^^ 
whereupon  plaintiff  had  several  conferences  with  J.  and 
showed  him  the  property,  but  effected  no  sale.  Defendant 
again  withdrew  the  property  from  sale,  and  in  reply  to  a 
question  from  the  latter  as  to  the  price  he  should  name  to 
inquirers,  if  there  should  be  any,  said  :  '*  If  you  find  any 
one  willing  to  give  15,500  net,  let  it  go."  A  few  days  after- 
wards defendant  sold  to  J.  at  $5,250;  Held,  that  plaintiff, 
not  having  performed  his  part  of  the  agreement,  and  not 
having  been  the  efficient  agent  in  making  the  sale,  cannot 
recover  commissions  on  the  sale  made  by  defendant  to  J. 
Ibid. 

To  Trustees  and  Commissioners : 

1.  Trustees  and  commisnioners  to  sell  land  under  Judicial  order 
(other  than  in  partition  pioceedings)  are  not  allowed  com- 
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COLOR  OF  TITLE: 

An  unregistered  deed,  accompanied  by  continuoas  poesession 
by  the  grantor  since  its  execution,  is  color  of  title,  not- 
withstanding "Conner's  Act"  (Ch,  147,  Acts  of  1885,) and 
was  properly  admitted  in  evidence  in  a  proceeding  to 
recover  damages  from  a  railroad  for  appropriatiog  a  part 
of  the  land  before  the  registration  of  the  deed.  Ullep  r. 
Railroad  Company^  720. 

COLLECTION  BY  BANK : 

1.  Whenever  it  appears  on  the  face  of  a  paper  that  it  is  in  the 
hands  of  a  bank  for  collection,  the  proceeds  of  the  ooilee- 
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tioD  are  tfae  property  of  the  owner,  and  the  actual  oolleot- 
ing  bank  is  liable  to  the  owner  in  case  of  the  insolvency  of 
an  intermediary  bank  from  which  the  paper  has  been 
receiYod  for  collection,  and  to  whose  credit  the  proceeds 
have  been  placed,  notwithstanding  the  fact  that  the  state 
of  accoants  between  sach  intermediary  bank  and  the  col- 
lecting bank  shows  a  balance  (after  crediting  the  collection) 
in  favor  of  the  latter.     Baiik  v.  Bank,  307. 

2.  A  restrictive  endorsement,  such  as  ^'For  collection  for 
account  of,  &c.,'^  prevents  the  transfer  of  title  to  a  bank 
to  which  it  is  sent  for  collection  ;  and  where,  in  an  action 
to  recover  the  proceeds  of  the  collection  of  such  paper 
from  one  who  received  it  for  collection  from  an  intermedi- 
ary, the  complaint  alleged  that  the  plaintiff  had  been  in 
possession  and  was  the  owner  of  the  paper,  and  such  allega- 
tions and  the  presumption  arising  therefrom  not  having 
been  denied  or  rebutted,  it  was  not  error  in  the  court  below 
to  adjudge  that  the  plaintilT  was  the  owner.    Ibid. 

COMMISSIONS : 

1.  A  broker  is  not  entitled  to  commissions  on  a  sale  unless  he 

finds  a  purchaser  in  a  situation  and  ready  and  willing  to 
complete  the  purchase  on  the  terms  agreed  upon  between 
the  broker  and  vendor.    Mallonee  v.  Young,  549. 

2.  Defendant  authorized  plaintiff,  a  broker,  to  sell  his  property 

at  a  certain  price,  for  certain  commissions,  reserving  the 
right  to  withdraw  the  property  from  sale  at  any  time, 
which  he  did.  J.,  learning  the  property  was  for  sale, 
wrote  to  defendant  inquiring  the  lowest  price.  Defendant 
enclosed  the  letter  to  plaintiff,  saying,  ^'  I  want  $5,500  net,^^ 
whereupon  plaintiff  had  several  conferences  with  J.  and 
showed  him  the  property,  but  effected  no  sale.  Defend-int 
again  withdrew  the  property  from  sale,  and  in  reply  to  a 
question  from  the  latter  as  to  the  price  he  should  name  to 
inquirers,  if  there  should  be  any,  said  :  '*  If  you  find  any 
one  willing  to  give  |5,500  net,  let  it  go.**^  A  few  days  after- 
wards defendant  sold  to  J.  at  $5,250;  Held,  that  plaintiff, 
not  having  performed  his  part  of  the  agreement,  and  not 
having  been  the  efficient  agent  in  making  the  sale,  cannot 
recover  commissions  on  the  sale  made  by  defendant  to  J. 
Ibid. 

To  Trustees  and  Commissioners : 

1.  Trustees  and  commissioners  to  sell  land  under  judicial  order 
(other  than  in  partition  proceedings)  are  not  allowed  com- 
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missions,  either  by  statute  or  common  law,  bat  only  soeh 
just  compensation  for  time,  labor,  services  and  expenses  as 
the  circumstances  of  each  case  warrant.  Smith  ▼.  Frasier^ 
157. 

2.  Where,  in  foreclosure  proceedings,  commissioners  were 
appointed  to  sell  land,  and  the  decree  provided  that  they 
should  receive  5  per  cent,  commissions,  and  pending  an 
advertisement  of  the  sale  the  plaintiff  agreed  to  sell  the 
land  privately  to  the  defendant  for  $2,400,  and  such  private 
sale  was  reported  to  and  confirmed  by  the  court ;  Htld^ 
that  it  was  error  to  allow  5  per  cent,  commissions  to  the 
commissioners,  and  the  decree  making  such  allowance  will 
be  modified  so  as  to  provide  for  reasonable  compensation 
for  the  time,  services  and  expenses  of  the  commissioners. 
Ibid. 

Contract  of  Insurance  Agent  for,  187. 
COMMISSIONERS,  COUNTY,  (See  County  Commissionkrs.i 

COMMON  CARRIERS  (See  alho  *'  Railroad  CoMPANrKs." 

1.  Where  two  or  more  comiuoii  carriers  unite  in  forming  an 

association  creating  a  through  line  for  the  transportation 
of  freight,  payment  of  tariff  charges  to  be  made  at  the 
beginning  or  end  of  the  transportation,  with  through  bills 
of  lading  giving  the  names  of  the  traffic  agents  of  the 
different  lines,  the  freight  charges  to  be  divided  according 
to  the  respective  mileage  of  the  companies,  they  be<i>me  a 
co-partnership  and  each  line  is  liable  for  any  damage 
resulting  from  delay  or  otherwise  on  any  part  of  the  thrt>agh 
line,  notwithstanding  a  provision  in  the  bill  of  lading  that 
each  company  shall  be  liable  unly  for  loss  or  damage 
occurring  on  its  own  line.  Rocky  Mount  Mills  v.  Railroad 
Compavy^  093. 

2.  In  the  trial  of  an  action  against  a  railroad  company  for  lose 

occasioned  by  its  delay  in  transporting  machinery  shipi>ed 
over  its  line  by  plaintiff,  which  was  engaged  in  equipping  a 
cotton  factory,  it  appeared  that  workmen  employed  by  the 
plaintiff  were  forced  to  remain  idle,  though  under  pay  of 
plaintiff;  Held,  that  the  measure  of  plaintiff^s  damages  wai^ 
the  interest  on  the  unemployed  capital,  the  w^ages  paid  to 
workmen  and  such  other  costs  and  expenses  incurred  by 
plaintiff  in  consequence  of  the  delay.    Ibid, 


INDEX.  1001 


8.  Where,  in  the  trial  of  an  action  against  two  railroad  com- 
panies for  damages  for  delay  in  transporting  freight,  it 
appeared  that  the  contract  of  shipment  was  made  with  an 
association  of  freight  lines  of  which  defendants  were 
members,  and  the  court  submitted  to  the  jury  an  issue  as 
to  whether,  under  the  contract  of  association,  the  roads 
over  which  the  freight  was  carried  were  responsible  for  the 
entire  obligation  of  the  contract  of  carriage,  the  jury 
answered  in  the  affirmative ;  Held,  that  the  error,  if  any, 
in  permitting  the  jury  to  pass  upon  the  effect  of  the 
contract,  was  cured  by  tbe  verdict.    Ibid, 

CONCEALED  WEAPONS  : 

A  mere  servant  or  hireling  who  carries  concealed  weapons  on 
the  premises  of  his  employer  is  indictable.  State  v. 
Deyton,  880. 

CONDITION  ANNEXED  TO  CONVEYANCE  : 

A  condition  annexed  to  a  conveyance  in  fee-simple,  by  deed  or 
will,  preventing  alienation  of  the  estate  by  the  grantee 
within  a  certain  period  of  time,  is  void.  Latimer  v.  Wad- 
dell,  370. 

CONDUCTOR  OF  TRAIN : 

1.  A  conductor  of  one  train  is  not  bound  bv  the  advice  or 

instructions  given  by  the  conductor  of  another  train,  if  in 
conflict  with  instructions  from  the  company.  Allen  v. 
Railroad  Company,  710. 

2.  A  conductor  while  in  charge  of  a  railroad  train  is  a  vice- 

principal  as  to  brakemen  on  the  train.  Purcell  v.  Rail- 
road Company,  728. 

CONFESSION  AND  AVOIDANCE— (See  "  Pleading.'') 

"CONNOR'S  ACT,"  720. 

CONSENT   JUDGMENT: 

A  consent  order  that  judgment  of  confirmation  of  a  judicial 
sale  may  be  entered  up  in  vacation,  and  outside  the  county 
where  the  action  is  pending,  is  valid,  as  also  an  agreement 
that  motion  for  such  confirmation  may  be  made  and  heard 
before  either  the  resident  or  riding  judge  of  the  district,  at 
any  time  or  place,  either  within  or  without  the  district, 
upon  certain  notice  of  the  time,  place  and  judge;  and  a 
decree  entered  accordingly  is  legal  and  valid.  Crabtree  v. 
Scheelky,  56. 
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CONSENT  JUDGMENT  AGAINST  MUNICIPALITY,  when  Toid : 

A  coDsent  judgment  reDdered  against  a  municipality  for  a 
subscription  to  a  railroad  company  is  ultra  vires  and  void 
when  the  act  of  the  General  Assembly  authorizing  the  sub- 
scription was  not  passed  as  required  by  Section  14,  Article 
2  of  the  constitution.    Bank  v.  Commissi  mers,  214. 

CONSENT  OP  PARTIES: 

Where  an  entry  upon  the  miuute  docket  of  the  superior  court 
at  the  close  of  a  trial,  as  shown  by  the  transcript  of  the 
record  on  appeal,  shows  an  order  as  follows :  *^  Thirty  days 
to  defendant  to  serve  case  on  appeal/^  this  Coutt  will  pre- 
sume that  such  order  was  made  by  consent  of  the  parties. 
Woodyyorking  Company  v.  South  wick,  611. 

CONSIDERATION : 

1.  A  single  consideration  of  paying  a  specified  sum  of  money 

by  one  party  to  a  contract  is  sufficient  to  support  several 
distinct  stipulations  by  the  other  party  to  do  or  to  refrain 
from  doing  certain  things,  and  it  is  unnecebsary  to  repeat 
in  everv  paragraph  of  the  contract  that  such  stipulations 
are  entered  into  for  the  consideration  once  expressed. 
Kramer  v.  Old,  1. 

2.  Where,  in  an  action  on  a  promissory  note,  it  appeared  that 

the  testator  of  defendants  executed  the  note  for  his  part  of 
the  purchase  money  for  land  conveyed  by  plaintiffs  to  a 
corporation,  of  which  the  testator  of  defendants  and  others 
were  incorporators,  under  an  agreement  that  they  should  so 
convey, one  fourth  of  the  purchase  money  to  be  paid  in  cash 
or  by  notes  of  such  incorporators,  and  that  the  corpora- 
tion should  execute  its  note  to  each  incorporator  for  the 
cash  he  had  paid  or  note  he  had  given  for  his  part  of  the 
purchase  money,  and  should  issue  stock  to  him  for  that 
amount,  all  of  which  was  done ;  Held,  that  a  consideration 
for  the  note  was  shown.    Johnson  v.  Rodeger,  446. 

3.  The  consideration  of  a  new  promise  to  pay  a  debt  may  be 

proved  by  parol.    Haun  v.  Burr  ell,  544. 

CONSIDERATION  IN  DEED  : 

The  recital  of  a  consideration  in  a  deed  will  not  rebut  a  pre- 
sumption of  fraud  when  it  is  raised  by  the  law.  Redmond 
V.  Chandley,  575. 
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CONSPIRACY: 

1.  Where  the  unlawful  act,  in  furtherance  of  a  conspiracy  ta 

defraud,  is  done  in  the  State  where  the  indictment  i» 
found,  the  conspirators  who  participated  only  in  the  design 
may  be  tried  without  joining  in  the  indictment  the  perpe- 

•  

trator  of  the  overt  act.    State  v.  Turner,  841. 

2.  Where,  in  a  prosecution  of  several  defendants  for  conspiring 

to  defraud,  evidence  of  a  common  design  is  shown,  testi- 
mony tending  to  prove  the  unlawful  acts  of  persons  not 
indicted,  in  furtherance  of  such  design,  is  competent. 
Ibid, 

3.  In  a  prosecution  for  conspiracy  to  defraud  insurance  com- 

panies, a  witness  for  the  state  testified  that  he  was  the 
agent  of  defendants  to  fraudulently  obtain  insurance  on 
the  lives  of  diseased  or  aged  persons,  and  find  purchasers* 
for  the  policies  who  would  keep  the  premiums  paid;  that 
one  B.,  who  was  not  on  trial,  *^was  also  the  agent  of  th& 
defendants;  that  they  all  said  he  was ;  ^^  and  that  witness 
saw  B.  offer  to  sell  a  policy  on  the  life  of  one  M.;  Held^ 
that  the  declaration  of  B.,  made  after  the  entry  of  defen- 
dants into  the  conspiracy,  and  up  to  the  time  when  the- 
overt  act  was  committed,  were  admissible  against  defen- 
dants.   Ibid. 

CONSTABLE  OF  CITY  OR  TOWN: 

1.  A  city  or  town  constable  has  no  authority  to  serve  beyond 

the  limits  of  his  town  or  city  process  directed  to  **acoA- 
stable  or  other  lawful  officer  of  the  county ;  ^^  to  authorize 
him  to  make  such  service  the  process  must  be  directed  to 
him,  not  necessarily  in  his  individual  name  as  such  officer, 
but  in  the  name  of  the  office  he  holds.  Davis  v.  Sanderlin^ 
84. 

2.  A  town  constable  cannot  serve  a  notice  to  take  depositions 

in  an  action  pending  in  the  superior  court.  Cullen  v- 
Absher,  441. 
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appear  on  the  face  of  the  instrument  creating  the  lia- 
bility, though  the  property  to  be  subjected  need  not  be 
specified.    Loan  Association  v.  Blacky  328. 

2.  A  wife  cannot  subject  her  land,  or  any  separate  interest 
therein,  in  any  possible  way,  except  by  a  regular  conTey- 
ance,  executed  according  to  the  requirements  of  the  stat- 
ute.   Ibid. 

8.  Where  a  married  woman  obtains  a  loan  and  gives  a  mort- 
gage to  discharge  a  lien  on  her  separate  estate,  and  soch 
mortgage  is  void,  the  lender  is  not  entitled  to  be  sobro- 
gated  to  the  lien  of  the  mortgage  so  discharged.    Ibid. 

CHARTER  OF  FOREIGN  CORPORATION  : 

A  copy  of  the  charter  of  a  foreign  corporation,  certified  by  the 
Secretary  of  the  State  where  it  was  incorporated,  under 
his  official  signature  and  the  state  seal,  is  admiaaable  in 
North  Carolina  to  prove  the  fact  of  incorporation.  Bar- 
cello  V.  Hapgood,  118  N.  C.,712,  followed.  St^itev,  Turner, 
841. 

CHATTEL  MORTGAGE : 

Description  in  a  chattel  mortgage  of  the  property  conveyed 
as  ^^  a  one-horse  wagon, ^^  the  mortgagor  having  at  the  time 
of  making  the  mortgage  four  one-horse  wagons,  is  a  patent 
ambiguity  which  cannot  be  explained  by  parol  testimony. 

Ilolman  v.  Whitaker,  113. 

C  LAIM  AND  DELIVERY,  180,  339. 

CLERICAL  ERROR,  Correction  of,  494. 

Where  an  admittedly  clerical  error  was  committed  in  docket- 
ing a  justice's  judgment  in  the  superior  court  by  transpos- 
ing the  initials  of  the  plaintiff's  name  from  *'  R.  M.  P."  to 
*'  M.  R.  P.,"  such  error  may  be  corrected  on  a  motion  to 
revive  the  judgment  (whether  the  error  was  committed  by 
the  justice  in  rendering  or  the  clerk  in  docketing  the  judg- 
ment) where  there  is  no  dispute  as  to  the  identity  of  the 
moving  party  as  the  owner  of  the  judgment.  PatUrten 
Walton,  500. 

CLERK  OF  SUPERIOR  COURT,  Power  to  Correct  Clerical  Error. 

Where  an  admittedly  clerical  error  was  committed  in  docket- 
ing a  justice^s  judgement  in  the  superior  court  by  trans- 
posing the  initials  of  the  plaintiff's  name  from  ''R.  M.  P.*' 
to  **M.  R.  P.,"  such  error  may  be  corrected  on  a  motion  lo 
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revive  the  judgment  (whether  the  error  was  oommitted  by 
the  justice  iu  rendering  or  the  c]erk  in  docketing  the  judg- 
ment) where  there  is  no  dispute  as  to  the  identity  of  the 
moving  party  as  "the  owner  of  the  judgment.  Patterson 
V.  Walton,  500. 

Duties  Of  Under  Election  Law: 

The  duties  of  a  clerk  of  the  superior  court  under  the  Election 
Laws  of  1895,  in  tabulating  the  result  of  the  election 
and  declaring  the  result,  are  miuisterial;  and  it  his  duty 
to  count  all  returns  received  through  the  regular  channels 
unless  it  appears  on  their  face  that  they  are  not  in  fact  the 
returns  from  the  precincts  as  they  purport  to  be,  in  which 
case  he  should  not  count  them  until  directed  by  a  judge  of 
the  Supreme  or  superior  court.     McDonald  v.  Morrow,  666. 

CLERK  OF  SUPERIOR  COURT: 

It  being  the  duty  of  a  clerk  of  the  superior  court  to  send 
up  the  transcript  of  a  record  in  a  criminal  action,  whether 
the  fees  are  paid  or  not,  it  seems  that  he  would  be  indict- 
able for  neglect  of  duty.    State  v.  Deyton,  880. 

CO-COXSPIRA.TOR: 

1.  Where  the  unlawful  act,  in  furtherance  of  a  conspiracy  to 

defraud,  is  done  in  the  State  where  the  indictment  is  found, 
the  conspirators  who  participated  only  in  the  design  may 
be  tried  without  joining  in  the  indictment  the  perpetrator 
of  the  overt  act.    State  v.  Turner,  841. 

2.  Where,  in  a  prosecution  of  several  defendants  for  conspir- 

ing to  defraud,  evidence  of  a  common  design  is  shown,  tes- 
timony tending  to  prove  the  unlawful  acts  of  persons  not 
indicted,  in  furtherance  of  such  design,  is  competent.    Ibid . 

3.  In  a  prosecution  for  conspiracy  to  defraud  insurance  com- 

panies, a  witness  for  the  state  testified  that  he  was  the 
agent  of  defendants  to  fraudulently  obtain  insurance  on 
the  lives  of  diseased  or  aged  persons,  and  find  purchasers 
for  the  policies  who  would  keep  the  premiums  paid;  that 
one  B.,  who  was  not  on  trial,  **was  also  the  agent  of  the 
defendants;  that  they  all  said  he  was ;  ^^  and  that  witness 
saw  B.  offer  to  sell  a  policy  on  the  life  of  one  M.;  Held, 
that  the  declarations  of  B.,  made  after  the  entry  of  defend- 
ants into'  the  conspiracy,  and  up  to  the  time  when  the 
overt  act  was  committed,  were  admissible  against  defend- 
ants.   Ihid,  841. 
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5.  Where  vendors  sold  their  property  and  business,  and  stipa- 

lated  vith  the  purchaser  that  they  would  not  thereafter 
engage  in  the  same  business  at  the  same  place,  the  latter 
stipulation  was  not  without  consideration  because  the 
property  sold  was  worth  all  that  was  paid  for  it.    Ibid. 

6.  Where  vendors  of  property  and  business  who  agreed  not  to 

conduct  the  same  business  in  the  same  place  thereafter 
joined  with  others  in  forming  a  corporation  for  such  par- 
pose,  only  such  vendors,  and  not  the  corporation  or  other 
stockholders,  will  be  enjoined  from  engaging  in  or  taking 
stock  in  or  assisting  in  the  organization  of  such  corpora- 
tion.   Ibid. 

7.  Where  a  contract  between  an  insurance  company  and  an 

agent  provided  that  the  latter  should  retain  for  his  services 
4o  per  cent,  on  Urst  annual  premiums  on  ix>licies  sold  by 
him  and  6  per  cent,  on  renewals,  and  that  the  contract 
might  be  terminated  at  the  option  of  either  party  on  30 
days'  notice,  and  the  company  accompanied  the  contract 
"With  a  letter,  which  was  to  be  taken  as  a  part  of  the  agree- 
ment, in  which  it  agreed  to  advance  to  the  agent  #^00 
monthly  with  which  to  establish  agencies  and  introduce 
the  business,  such  advances  to  be  repaid  out  of  the 
proceeds  of  the  agency  as  fast  as  possible,  and  in  the  mean- 
while to  be  secured  or  evidenced  by  the  agent's  demand 
notes,  upon  which  the  agent's  payments  should  be  endorsed 
when  made,  and  the  interest  to  be  adjusted  at  the  end  of 
the  year  or  upon  the  earlier  discontinuance  of  the'eontraet ; 
Held,  that  the  contract,  as  affected  by  the  letter  accom- 
panying it  did  not  confer  upon  the  agent  a  power  coupled 
with  an  interest  so  as  to  prevent  the  company  from  termi- 
nating the  contract  on  the  required  notice.  The  agent  had 
it  in  his  power  to  protect  himself  against  assignment  of  the 
notes  by  making  it  appear  on  their  face  that  they  were 
payable  out  of  the  profits  of  the  agency.  Ballard  r. 
Insurance  Company^  187. 

8.  Where  an  agent  of  an  insurance  comi)any  is  allowed  by  the 

contract,  as  part  of  his  compensation,  a  certain  percentage 
of  renewal  premiums,  his  right  to  collect  and  retain  the 
same  ceases  with  the  termination  of  the  contract.    Ibid. 

9.  A  provision  in  a  contract  between  an  insurance  company 

and  its  agent  to  the  effect  that,  if  the  agent  shall  fail  to  do 
certain  things  required  of  him  under  the  contract,  he  shall 
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forfeit  his  rights  and  not  then  be  entitled  to  commissions 
on  renewals  maturing  after  the  agency  has  ceased,  will  not, 
in  the  absence  of  a  positive  provision  that  he  shall  be 
entitled  to  them  if  he  carries  out  the  stipulations,  be 
allowed  to  affect  the  general  rule  of  law  that  such  an  agent, 
when  his  agency  has  been  revoked  under  a  power  given  to 
the  principal,  will  not  be  allowed  commissions  on  renewals 
maturing  after  the  agency  had  ceased.    Ibid. 

10.  A  receipt  in  full,  when  it  is  only  an  acknowledgment  of 
money  paid  and  does  not  constitute  a  contract  in  itself,  is 
only  prima  facie  conclusive,  and  the  recited  fact  may  be 
contradicted  by  parol  testimony.     Keaton  v.  Jones ^  48. 

11.  A  memorandum  signed  by  the  parties  to  a  transaction  and 
stating  '*  this  is  to  show  that  J.  &  Co.  and  J.  D.  K.  have 
this  day  settled  all  accounts  standing  between  them  to 
date  and  all  square,  except  the  balance  of  |300  as  dealing 
with  and  through  8.  &  t^on,  for  which  amount  we  hold  both 
responsible,"  is  not  a  contract,  but  only  evidence  of  a  set- 
tlement, and  subject  to  be  explained  by  parol  proof.   Ibid. 

12.  A  lessee  for  a  year,  with  privilege  of  renewal  for  a  year, 
who  occupies  the  premises  and  pays  rent  therefor  for  a 
month  into  the  second  year,  and  then  vacates  with  no 
understanding  that  the  lease  shall  be  cancelled,  is  bound 
for  the  second  year's  rental.    Scheelky  v.  Koch,  80. 

13.  If,  in  such  case,  the  lessor  re-rents  the  premises  to  another 
tenant  for  a  less  price  than  the  original  lessee  contracted 
to  pay,  he  may  recovt^r  from  the  latter  the  difference 
between  such  price  and  what  the  original  lessee  was  to  pay 
during  the  year.    Ibid. 

14.  A  mortgagor  from  whom  the  mortgagee,  after  receiving 
various  payments  on  the  debt,  agrees  to  take  in  final  pay- 
ment so  much  of  the  land  as  will  equal,  at  a  stated  price 
per  acre,  the  balance  of  the  debt  due,  cannot  profit  by  the 
agreement  when  the  land  is  so  encumbered  by  other  mort- 
gages and  judgments  as  to  disable  him  from  conveying  a 
good  and  unincumbered  title  to  the  land.  Christmas  v. 
Haywood,  130. 

15.  When  a  contractor  undertakes  to  put  up  a  building  and 
complete  the  same,  the  contract  is  indivisible,  and  his 
*'  mechanic's  lien"  (Section  1781  of  The  Code)  embraces  the 
entire  outlay,  whether  in  labor  or  material,  and,  under 
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Section  4  of  Art.  X.  of  the  Constitution,  is  snperior  to  the 
homestead  exemption  of  the  owner.  Broyhill  v.  Baither, 
448. 

16.  Where  a  house  is  built  hj  a  contractor  for  the  owner  upon 
an  undivided  tract  of  80  acres  in  the  country,  the  mechan- 
ic's lien  attaches  to  the  whole  tract,  especially  where  it 
appears  that  the  house  alone,  apart  from  the  tract  of  land, 
would  be  of  comparatively  little  value.    Ibid. 

17.  The  fact  that  a  house  and  improvements,  built  by  a  oon- 
tractor  upon  a  tract  of  80  acres  belonging  to  the  owner,  are 
enclosed  by  a  fence  including  about  three  acres  is  not  a 
segregation  or  division  of  the  house  from  the  tract  so  as  to 
confine  the  mechanic's  lien  to  the  enclosure.    IMd. 

18.  In  such  case,  though  the  lien  is  upon  the  whole  tract,  it 
should  be  divided,  if  practicable  and  desired  by  the  defend* 
ant,  in  making  sale,  and  the  parts  sold  in  such  order  as  he 
ma}'  elect,  so  that,  if  possible,  the  lien  may  be  discharged 
without  exhausting  the  entire  tract.    Ibid, 

19.  Where  there  is  a  breach  of  warranty  as  to  the  quality  of 
an  article  sold  the  purchaser  may  reject  it  and  sue  for 
damages  sustained  by  the  non-performance  of  the  vendor*s 
contract,  or  he  may  keep  It  and  set  up,  by  way  of  counter- 
claim against  the  vendor's  ax^tion  for  the  purchase  price, 
the  breach  of  warranty  in  reduction,  in  which  ease  the 
measure  of  damages  is  the  difference  between  the  contract 
price  and  the  actual  value.    Kester  v.  Miller  Bros.,  475. 

20.  An  insurance  policy  on  the  life  of  her  husband,  payable  to 
a  married  woman,  being  a  vested  interest,  is  embraced  in 
the  word  **body"  as  used  in  Section  1835  of  The  Code. 
which  requires  all  contracts  between  husband  and  wife 
affecting  ''  the  body  or  capital "  of  the  latter's  estate  to  be 
in  writing  and  accompanied  by  the  privy  examination  of 
the  wife.    Sydnor  v.  Boyd,  481. 

31.  Defendant  applied  for  two  policies  of  insurance,  one  on  bi$ 
own  life,  payable  to  his  wife,  and  the  other  on  the  life  of 
hl8  wife,  payable  to  himself,  and  agreed  to  execute  to  the 
plaintiff  (the  agent)  his  note  for  the  premiums  on  both. 
Upon  delivery  of  the  policies  both  were  found  to  be  pay- 
able to  his  wife,  and  he  refused  to  accept  them.  There- 
after the  agent  took  back  the  policies,  and  soon  returned 
them  with  what  purported  to  be  a  written  assignment  to 
defendant  by  his  wife  of  the  policy  on  her  own  life,  unae> 
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companied  by  certificate  of  her  privy  ezamiDation.  UpoD 
assurances  of  plaintiff  that  the  assignment  was  as  effectual 
as  if  the  policy  had  been  originally  made  payable  to  him, 
defendant  executed  his  note  for  the  two  premiums,  but 
soon  thereafter  received  a  letter  from  the  insurance  com- 
pany acknowledging  receipt  of  the  duplicate  assignment 
but  notifying  him  that  the  company  a9sumed  no  responsi- 
bility as  to  the  validity  of  the  assignment.  Thereupon 
defendant  stated  that  he  did  not  want  the  policies  and 
denied  his  liability  on  the  note;  Held^  in  an  action  on  the 
note  by  the  payee,  that  the  assignment  of  the  policy  being 
invalid,  there  was  a  failure  on  the  part  of  plaintiff  to  per- 
form his  contract  which  released  the*  defendant  from  his 
liability  on  the  note.    Ibid. 

22.  Where,  in  the  trial  of  an  action  for  the  contract  price  of 
sawing  lumber,  the  testimony  was  conflicting  as  to  whether 
the  price  was  agreed  to  be  paid  upon  the  completion  of  the 
sawing  or  upon  receipt  by  the  defendant  of  the  money  on 
a  sale  of  the  lumber,  it  was  error  to  charge  the  jury  that, 
if  they  should  find  the  contract  to  be  that  the  lumber  was 
to  be  shipped  and  sold  before  the  saw  bill  was  to  be  due 
and  payable,  and  defendant  had  instructed  a  broker  to  sell 
it,  it  would  be  placing  the  lumber  beyond  the  control  or 
reach  of  the  plaintiff,  thereby  making  the  saw  bill  all  due 
and  payable,  and  that  they  should  so  find  that  it  was  due. 
Gardner  v.  Edwards^  566. 

CONTRACT,  Construction  of,  688. 

L.,  a  former  agent  of  defendant,  who  had  quit  its  employment 
with  his  accounts  unadjusted,  went  to  Hartford,  Conn., 
defendant's  place  of  business,  in  consequence  of  a  telegram 
requesting  him  to  come  to  adjust  accounts,  and  offering  to 
pay  his  expenses.  On  arrival  L.  demanded  that  a  proposi- 
tion of  settlement  should  be  sent  to  his  hotel  ;  this  the 
defendant  declined,  as  all  the  books,  correspondence,  &c., 
relating  to' L.'s  accounts  were  at  its  office,  to  which  he  was 
requested  to  come,  and  in  default  of  L.'s  compliance  with 
the  request,  defendant  refused  to  pay  his  expenses.  L. 
thereupon  returned  home ;  Held^  in  an  action  by  the  as- 
signee of  L.,  that  defendant  W£i8  not  liable  for  the  expen- 
ses of  L's  trip,  the  reasonable  construction  of  the  telegram 
being  that  the  expenses  of  the  trip  would  be  paid  by  defend, 
ant  if  L.,  on  his  arrival,  should,  in  a  business-like  manner. 
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meet  the  defendant  at  its  office  in  Hartford,  and  in  a  busi- 
ness-like way  discass  the  matters  between  them.  Ballard 
V.  Insurance  Company,  182. 

CONTRACT,  Failure  of  Performance  of  by  One  Party  Dischargee 
Other,  When,  481. 

Modification  of : 

The  rule  that  parol  evidence  will  not  be  admitted  to  contra- 
dict, modify  or  explain  a  written  contract  does  not  apply 
where  the  modification  is  alleg^ed  to  have  been  made  sab- 
sequent  to  the  execution  of  the  contract.  Harris  v.  Mur- 
phy, 84. 

Of  Infant : 

A  conditional  promise  by  one,  after  having  reached  his  major- 
ity, to  pay  a  note  given  daring  his  infancy,  the  promise 
being  hedged  about  with  the  statement  that  he  would  pay 
when  he  could  do  so  without  inconvenience  to  himself  and 
with  a  refusal  to  fix  a  time  for  payment,  does  not  amount 
to  a  ratification,  since,  in  order  to  amount  to  a  ratification 
of  a  voidable  instrument  by  an  infant,  the  promise  must 
be  unconditional,  express,  voluntary  and  with  a  full 
knowledge  that  he  is  not  bound  by  law  to  pay  the  original 
obligation.    Bresee  v.  Stanly,  278. 

Several  and  Joint,  Action  on,  84. 

To  Convey  Land : 

1.  Under  a  parol  agreement  to  convey  real  estate,  the  person 

who  is  to  receive  the  conveyance  cannot  plead  the  Statat« 
of  Frauds  if  the  other  is  able  and  willing  to  perform  his 
contract.     Taylor  v.  Russell,  80. 

2.  Where   one  partner  agrees  to  convey  an  interest   in  rwU 

estate,  and  is  able  and  willing  to  perform  his  part  of  the 
contract,equity  will  consider  what  should  be  done  as  done, 
and  the  partners  joint  owners  of  the  property.    Ibid, 

Usurious,  249,  257. 

Written,  Explained  by  Parol  Testimony  : 

1.  Where  an  instrument  intended  to  operate  as  an  agriealtura] 
lien  contains  on  its  face  the  statutory  requisites,  except 
that  it  does  not  show  that  the  money  or  supplies  were 
furnished  after  the  agreement,  it  is  competent  to  show 
de  hors  such  instrument,  that  the  supplies  were  furnished 
after  the  making  of  the  agreement.  Meekins  v.  Walker^  46. 
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2.  Where  an  iDstrament  intended  as  an  agricultural  lien 
contains,  on  its  face,  the  statutory  requisites,  except  that 
it  does  not  show  whether  the  advances  were  made  before 
or  after  the  agreement,  evidence  to  show  that  the  fur- 
nishing was  subsequent  to  the  execution  of  the  lien  would 
not  contradict  the  written  instrument.    Ibid. 

CONTRIBUTORY  NEGLIGENCE  (See  also   ''Negligence.") 

PlaintilT,  with  others,  was  sitting  on  the  railing  by  the  side  of 
a  race-track,  and  heard  but  did  not  heed  the  warnings  of  a 
herald  announcing  to  the  crowd  that  it  was  dangerous  to 
sit  upon  the  railing,  and  telling  them  to  ''  stand  back,"  as 
the  race  was  about  to  take  place.  In  consequence  of  his 
not  changing  his  position,  he  was  hurt  by  a  race-horse 
which  bolted  the  track  ;  Held^  that  even  if  the  managers 
of  the  race  had  been  negligent,  plaintiff  was  guilty  of 
contributory  negligence,  and  cannot  recover.  Hallyburton 
V.  Fair  Association^  526. 

CONTROVERSY  WITHOUT  ACTION: 

When  a  case  containing  facts  upon  which  a  controversy 
depends  is  sought  to  be  submitted  under  Section  567  of 
The  Code,  an  affidavit  to  the  effect  that  the  controversy  is 
real  and  the  proceedings  in  good  faith  to  determine  the 
rights  of  the  parties  is  a  prerequisite  to  jurisdiction,  and 
in  the  absence  of  such  affidavit  the  proceeding  will  be 
dismissed.    Arnold  v.  Porter,  128. 

CONVEYANCE,  FRAUDULENT,  575. 

CONVEYANCE  OF  STANDING  TIMBER  : 

1.  An  exception  in  the  deed  of  a  part  of  the  thing  granted 

must  be  described  with  the  same  certainty  as  the  subject- 
matter  of  the  convevance,  and  the  rule  for  ascertaining 
what  is  excepted  is  the  same  as  that  for  determining  what 
passes  by  the  deed.     Warren  v.  Short,  30. 

2.  A  conveyance  of  all  the  timber  which  measures  twelve  or 

more  inches  in  diameter  at  the  stump,  growing  on  a  cer- 
tain tract,  all  of  it  to  be  cut  and  removed  within  ten  years, 
includes  only  the  timber  of  that  dimension  when  the  con- 
veyance was  executed.    Ibid. 
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CONVICTS,  Working  on  Public  Roada  : 

1.  The  county  commissioners  have  authority  under  Sec.  344d 

of  The  Code  to  provide  for  the  working  upon  the  public 
roads,  &c.,  any  one  legally  convicted  of  any  crime  or  mis- 
demeanor, or  upon  failure  of  one  to  enter  into  bond  to 
keep  the  peace,  &c.,  or  to  pay  or  properly  secure  the  pay- 
ment of  cost  or  fines.    State  v.  Yandle,  874. 

2.  The  order  of  the  commissioners  directing  the  employment 

of  a  convict  upon  the  public  roads,  and  committing  him  to 
the  custody  of  a  superintendent  of  such  public  works,  is 
.  not  an  additional  sentence  or  judgment  pronounced  by  the 
commissioners,  but  an  incident  to  the  sentence  proper 
imposed  by  the  court  in  contemplation  of  which  the  pris- 
oner committed  the  offence.    I  bid. 

CORPORATIONS : 

1.  Solvency  or  insolvency  of  a  living  person  or  a  decedent's 

estate  depends  upon  the  question  whether  the  value  of  the 
entire  assets  equals  or  is  less  than  the  total  indebtedness 

2.  A  corporation  is  not  insolvent,  so  as  to  render  a  mortgai^e  of 

its  property  fraudulent,  so  long  as  it  has  property  suffi- 
cient, if  converted  into  money  at  market  prices,  to  meet 
its  liabilities.    Mining  Company  v.  Smelting   Company^ 

417. 

Dealings  with  : 

One  who  contracts  with  a  corporation  through  persons  inter- 
ested in  it,  and  professing  to  represent  it,  and  by  virtue  of 
sach  contract  gets  possession  of  the  property  as  lessee,  and 
holds  it  until  the  expiration  of  the  time  limited  by  the 
contract,  is  estopped  to  deny  that  the  corporation  was 
properly  incorporated  and  officered,  and  that  it  is  the 
owner  of  the  leased  property.  Waterworks  Company  v 
Tillinghast,  343. 

Foreign  and  Domestic : 

1.  When  a  foreign  corporation  is  rechartered  in  this  State  it 

becomes  a  domestic  corporation,  and  is  not  liable  to  attach- 
ment as  a  non-resident.    Bernhardt  v.  Brovm,  506. 

2.  A  judgment  rendered  in  attachment  proceedings,  based  oo 

the  ground  of  non-residence,  against  a  foreign  corpora- 
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tion  which  ha8  been  reinoorporated  in  this  State,  is  void, 
as  well  as  a  sale  of  its  property  thereunder,  for  want  of 
jarisdiction.    Ibid, 

Right  of  Action  Against  in  This  State  : 

1.  A  corporation  of  a  foreign  State  is  permitted  to  do  business 

outside  of  the  State  in  which  it  was  chartered  as  a  matter 
of  comity,  but  always  with  the  proviso  that  it  is  subject  to 
the  law  of  the  State  where  it  does  business,  and  has  no 
greater  privileges  than  domestic  corporations  under  its 
statutes,  and  a  provision  in  the  charter  of  a  life  insurance 
company  that  it  shall  be  sued  only  in  the  State  where  it 
was  chartered  and  organized  is  no  defense  to  an  action  by 
an  administrator  of  a  decedent  in  another  State.  Shields 
V.  Life  Insurance  Company^  380. 

2.  Sections  194  and  195  of  The  Code  confer  jurisdiction  against 

all  corporations  doing  business  in  this  State.    Ibid. 

Proof  of  Charter : 

1.  Where  an  indictment  alleges  the  ownership  of  property  by 

a  corporation,  it  is  suflQcient  to  show  that  the  corporation 
carried  on  business  under  the  corporate  name  set  out  in 
the  indictment,  without  producing  the  certificate  of  incor- 
poration, or  a  copy  thereof,  in  the  private  acts  published 
by  authority  of  tlie  State.    State  v.  Turner^  841. 

2.  A  copy  of  the  charter  of  a  foreign  corporat.on,  certified  by 

the  Secretary  of  the  State  where  it  was  incorporated,  under 
his  official  signature  and  the  official  seal,  is  admissible  in 
North  Carolina  to  prove  the  fact  of  incorporation.  {Bar- 
cello  V.  Hapgood,  118  N.  C,  712,  followed.)    Ibid, 

CORRESPONDING  BANKS,  807. 

COSTS : 

Where,  in  an  action  under  Section  8836,  to  recover  double  the 
amount  of  interest  paid,  judgment  is  rendered  for  the 
defendant  on  the  debt  due  to  him  set  up  as  a  counter- 
claim and  in  excess  of  the  plaintiff 'S  claim,  such  judgment 
carries  the  costs  against  the  plaintiff,  but  where  the  judg- 
ment appealed  from  is  partly  affirmed  and  partly  reversed, 
in  the  exercise  of  the  discretion  allowed  by  Section  527  (2) 
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of  The  Code,  the  costs  of  this  Court  will  be  divided,  bo  that 
each  party  shall  pay  his  own  costs.  Smith  v.  Building 
and  Loan  Association,  249. 

Liability  of  State  for : 

Upon  the  failure  of  the  litigation,  the  State  is,  under  Section 
686  of  The  Code,  liable  for  the  costs  of  an  action  authorixed 
by  act  of  the  General  Assembly,  and  prosecuted  in  its  name 
by  the  Solicitor,  and  judgment  may  be  rendered  in  such 
action  against  the  State  for  such  costs.  Query,  as  to  how 
the  judgment  will  be  satisfied.     Blount  v.  Simmons,  .50. 

Security  for : 

1.  Under  Section  210  of  The  Code  the  judge  may,  in  his  dis- 

cretion, require  a  plaintiff  who  has  been  allowed  to  sue  in 
forma  pauperis  to  give  security  for  costs.    Dale  v.  Pres- 
nell,  489. 

2.  An  order  compelling  a  plaintiff  who  has  sued  in  forma 

pauperis  to  choose  whether  he  will  give  mortgage  on  land 
owned  by  him  as  security  for  costs  or  have  his  action  dis- 
missed is  not  erroneous,  except  to  the  extent  that  it  shoald 
be  modified  so  as  to  permit  him  to  give  bond  for  costs,  if 
he  prefers  to  do  so.     Ibid, 

COSTS  OF  PRINTING  RECORD  ON  APPEAL,  415. 

COSTS  IN  CRIMINAL  ACTION  : 

1.  While  this  Court  will  not  entertain  an  appeal  to  determine 

who  shall  pay  the  costs  of  an  action  in  which  the  subjeet 
matter  has  been  disposed  of,  yet  where  the  question  is 
whether  a  particular  item  is  properly  chargeable  as  costs, 
or,  taking  the  case  as  rightly  decided,  whether  the  costs 
are  properly  adjudged,  the  case  is  reviewable  on  appeal. 
State  v.  Home,  858. 

2.  The  rule  that  the  costs  follow  final  judgment  applies  in 

criminal  cases  as  in  civil  cases;  hence,  where  a  prisoner 
was  convicted  but  afterwards  was  acquitted  on  a  new  trial, 
the  payment  of  his  witnesses  in  both  trials  was  properly 
taxed  against  the  county.    Ibid. 

8.  Where,  on  appeal  to  the  superior  court  from  a  judgment  of 
a  justice  of  the  peace,  in  a  matter  in  which  he  had  final 
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jurisdiotion,  a  nol  pros,  was  entered  by  the  solicitor,  it 
was  error  to  tax  the  county  with  the  costs  accrued  in  the 
superior  court.    State  v.  Shuffler^  867. 

COUNSEL,  Agreement  of,  311  : 

Upon  an  appeal  being  taken  at  the  close  of  a  trial,  it  was  agreed 
that  appellant  should  have  twenty  days  to  serve  his  case 
on  appeal,  and  the  appellee  the  same  time  to  serve  his 
counter-case,  and  in  answer  to  an  inquiry  by  appellant^s 
counsel,  *'  To  whom  shall  the  case  be  sent?"  one  of  appel- 
lee's counsel  said,  "  Send  it  to  J."  The  case,  with  the 
judge^s  notes,  was  accordingly  sent  to  ^^  J."  by  express  six 
days  before  the  expiration  of  the  limit,  and  a  letter  was 
also  sent  by  mail  the  same  day.  Appellee^s  counsel  did 
not  return  the  case  or  notify  the  appellant's  counsel  that 
service  by  an  officer  would  be  required  until  another  letter 
was  written  and  the  twenty  days  had  expired  ;  Held^  that, 
upon  the  un denied  facts  as  to  the  agreement,  the  appel- 
lant's counsel  had  reasonable  ground  to  believe  that  The 
Code  requirement  as  to  service  by  an  officer  was  waived, 
and  certiorari  will  issue  to  bring  up  the  record.  Willis  v. 
Railroad  Company^  718. 

Address  to  the  Jury  : 

Where  counsel  for  defendant  in  his  argument  addressed  his 
remarks  to  certain  members  of  the  jury  indivridually, 
instead  of  collectively,  it  was  not  error  in  the  judge  to 
interrupt  him,  such  matters  being  in  the  sound  discretion 
of  the  trial  judge.    State  v.  Pearson^  871. 

COUNTERCLAIM: 

1.  Under  Section  244  (\)  ot  I'he  Code  a  tort  can  be  pleaded  as  a 

coutjter-claim  to  an  action  in  contract  *Mf  connected  with 
the  subject  of  the  action."    Branch  v.  Chappell,  81. 

2.  In  an  action  for  work  and  labor  done  in  cutting  timber 

trees,  the  defendant  may  plead  as  a  counter-claim  damage 
sustained  through  the  negligence  of  plaintiff  in  permitting 
fire  to  escape,  whereby  property  was  destroyed  and  expense 
incurred  in  preventing  greater  damage.    Ibid. 

3.  Where,  in  an  action  under  Section  3836,  to  recover  double 

the  amount  of  interest  paid,  judgment  is  rendered  for  the 
defendant  on  the  debt  due  to  him  set  up  as  a  counter-claim, 
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and  ID  excess  of  the  plainti£f^8  claim,  such  jad{cm€>nt carries 
the  costs  aginst  the  plaintiff,  but  where  the  judgment 
appealed  from  is  partly  affirmed  and  partly  reversed,  in  the 
exercise  of  the  discretion  allowed  by  Section  527  (2>  of  The 
CodCy  the  costs  of  this  Court  will  be  divided,  so  that  each 
party  shall  pay  his  own  costs.  Smith  v.  Building  and  Loan 
Association^  24Q, 

4.  In  action  under  Section  3836  of  The  Code,  to  recover  dooble 

the  amount  of  interest  paid,  the  defendant  may  set  up  a 
counter-claim  for  the  debt  on  which  the  usury  was  paid, 
since  it  arises  '^  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintifTs  claim 
or  is  connected  with  the  subject  of  the  action/**  Sfuith 
V.  Building  and  Loan  Association,  257. 

5.  Where  there  is  a  breach  of  warranty  as  to  the  quality  of  an 

article  sold,  the  purchaser  may  reject  it  and  sue  for  danka- 
ges  sustained  by  the  non-performance  of  the  vendor's 
contract,  or  he  may  keep  it  nnd  set  up,  by  way  of  counter- 
claim against  the  vendor^s  action  for  the  purchase  price, 
the  breach  of  warranty  in  reduction,  in  which  case  the 
measure  of  damages  is  the  difference  between  the  contract 
price  and  the  actual  value.    Kester  v.  Miller  Bros.,  475. 

6.  Where  a  counter-claim  is  properly   pleaded  in  an  action, 

the  opposing  party  cannot  deprive  the  pleader  of  hisrigrht 
to  a  trial  thereon  by  entering  a  non-suit.    Bumbuugh  v. 

Young,  567. 

7.  While  one  who,  on  a  verbal  contract  of  purchase  and  8ale 

of  land,  has  paid  the  whole  or  part  of  the  purchase  money, 
gone  into  possession  and  made  improvements,  has  good 
grounds  for  relief,  he  nevertheless  has  no  independent 
cause  of  action,  and  his  demand,  in  his  answer  to  an  action 
for  possession,  for  an  account  of  the  purchase  money  paid 
and  for  betterments,  does  not  amount  to  a  counter  claim* 
so  as  to  prevent  the  plaintiff  from  entering  a  non-sait. 
I  kid. 

COUNTIES  AND  COUNTY  COMMISSIONERS : 

1.  Under  Ch.  870,  Acts  of  1887,  the  county  commissioners  alone 
have  the  power  to  determine  upon  the  necessity  for  the 
construction  or  repair  of  bridges,  and  to  contract  for  the 
same,  and  such  power  cannot  be  delegated  to  the  town- 
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ship  supervisors  or  others.  After  deciding  that  a  bridge 
•  shall  be  built  or  repaired,  they  can  appoint  the  township 
supervisors  or  other  agents  to  have  the  work  done  at  a  price 
fixed  by  the  commissioners,  or  may  refer  the  matter 
beforehand  to  such  supervisors  to  ascertain  and  report 
the  facts  and  lowest  price  at  which  the  work  can  be  done, 
but  the  supervisors  have  no  power  to  accept  a  bid  without 
the  approval  of  the  commissioners.  McPhail  v.  Com- 
missioners^ 880. 

2.  An  order  passed  by  a  board  of  county  commissioners  that 

**  the  repairs  of  Evans  Creek  bridge  are  referred  to  R.  J.  H. 
and  A.  McN."  conferred  no  power  upon  such  persons  to 
make  a  contract,  but  only  to  ascertain  and  report  to  the 
commissioners,  for  their  action,  the  facts  connected  with 
and  the  cost  of  the  repairs.    Ibid. 

3.  Where  repairs  have  been  made  on  a  bridge,  and  the  work 

has  been  accepted  by  the  county,  the  contractor  may 
recover  therefor  on  a  quantum  meruit  for  the  reasonable 
and  just  value  of  the  work  and  labor  done  and  material 
furnished,  though  the  action  was  brought  on  a  special 
contract  for  the  repairs  made  with  supervisors  who  had  no 
authority  to  make  the  contract.     Ibid. 

COUNTY  COMMISSIONERS,  Power  of  : 

1.  The  county  commissioners  have  authority,  under  Sec.  8448  of 

The  Code^  to  provide  for  the  working  upon  the  public  roads, 
&c.,  any  one  legally  convicted  of  any  crime  or  misdemeanor, 
or  upon  failure  of  one  to  enter  into  bond  to  keep  the  peace, 
&c.,  or  to  pay  or  properly  secure  the  payment  of  cost  or 
fine.    State  v.  Yandle,  874. 

2.  The  order  of  the  commissioners  directing  the  employment 

of  a  convict  upon  the  public  roads,  and  committing  him  to 
the  custody  of  a  superintendent  of  such  public  works,  is 
not  an  additional  sentence  or  judgment  pronounced  by 
the  commissioners,  but  an  incident  to  the  sentence  proper 
imposed  by  the  court  in  contemplation  of  which  the  pris- 
oner committed  the  offence.    Ibid. 

COUNTY,  Liability  of,  for  Costs  of  Criminal  Action  : 

1.  The  rule  that  the  costs  follow  final  judgment  applies  in 
criminal  cases  as  in  civil  cases ;  hence,  where  a  prisoner 
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was  convicted  but  afterwards  was  acquitted  on  a  new  trial, 
the  payment  of  his  witnesses  in  both  trials  was  properly 
taxed  against  the  county.    State  v.  Horne^  854. 

2.  Where,  on  appeal  to  the  superior  court  from  a  judgment  of 
a  justice  of  the  peace,  in  a  matter  in  which  he  had  final 
jurisdiction,  a  nol.  pros,  was  entered  by  the  solicitor,  it 
was  error  to  tax  the  county  with  the  costs  accrued  in  the 
superior  court.    State  v.  Shuffler^  867. 

COURSE  AND  DISTANCE,  623 : 

1.  Where  the  identity  of  a  corner  of  the  boundary  is  in  ques- 

tion, if  the  jury  find  from  the  evidence  that  an  objeet, 
such  as  a  stone  or  tree,  called  for  as  a  corner,  was  actaally 
agreed  upon  by  the  parties  at  the  time  of  the  execution  of 
the  deed,  though  it  may  be  reached  before  the  distance 
gives  out  or  before  intersecting  with  another  line,  which 
is  also  called  for,  such  tree  or  stone  must  be  declared  the 
true  corner.    Beaver  v.  Jones,  598. 

2.  But  where  the  identity  of  a  corner  called  for  cannot  be 

established,  course  and  distance  will  control.     Ibid, 

COURT  OFFICERS,  Fees  of,  366. 

COURT,  Term  of : 

1.  When  a  term  of  court  is  set  by  statute  to  begin  on  a  certain 

Monday,  and  to  last  for  **  one  week"  (or  two  or  thrw 
weeks,  as  the  case  may  be  J  it  embraces  the  Sunday  of 
each  week  (unless  sooner  adjourned),  and  the  term  eipirw 
by  limitation  at  midnight  of  that  day.  Taylor  v.  ^rtts, 
274. 

2.  A  verdict  entered  on  Sunday  of  a  week  set  for  the  duration 

of  a  court,  in  the  absence  of  an  earlier  adjournment,  is 
legally  entered.    Ibid. 

3.  In  special  cases,  ex  necessitate,  a  court  may  sit  on  Sunday. 

Ibid. 

4.  There  being  no  inhibition  of  a  verdict  rendered  on  Snn- 

day,  either  at  common  law  or  by  statute,  a  judgment 
entered  on  that  day  (by  virtue  of  the  statute.  Code,  Set. 
412,  that  it  shall  be  entered  up  at  once  on  the  verdict)  i« 
valid.    Ibid, 
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5.  Under  Ch.  86,  Acts  of  1895,  providing  for  the  holding  of  a 

superior  court  in  Cumberland  county  **  on  the  sixth  Mon- 
day after  the  first  Monday  in  March,  to  continue  for  two 
weeks/^  the  judge  may  appear  on  any  day  within  the  two 
weeks  (if  the  court  has  not  previously  been  adjourned) 
and  that  part  of  the  term  actually  held  will  be  as  valid  as 
if  court  had  been  opened  on  the  day  fixed  by  the  statute. 
McNeill  V.  McDtiJJie,  386. 

6.  Chapter  281,  Acts  of  1896,  provided  that  a  superior  court 

should  be  held  in  Richmond  county  ^*  on  the  sixth  Monday 
after  the  first  Monday  in  March,"  while  Ch.  86,  Acts  of 
1895,  provided  that  a  superior  court  should  be  held  in  Cum- 
berland county,  commencing  on  the  same  date  and  **  to 
continue  for  two  weeks"  ;  Held^  that  Ch.  281  is  not  so  irre- 
concilably in  conflict  with  Ch.  86  as  to  repeal  it,  since  both 
counties  being  in  the  same  judicial  district,  the  judge, 
after  opening  court  in  Richmond  county  on  the  day  fixed 
b>  statute,  could  lawfully  hold  court  in  Cumberland  county 
before  the  end  of  two  weeks,  the  court  not  having  been 
previously  adjourned  by  the  sheriff.    Ibid, 

7.  In  such  case  it  was  proper  for  the  judge  to  direct  the  clerk 

of  Cumberland  superior  court  to  follow  ^the  customary 
formula,  describing  the  court  as  begun  and  opened  on  the 
first  day  thereof  as  specified  in  the  statute.    Ibid. 

CREDITOR  S  BILL: 

1.  A  creditor  who  is  made  a  defendant  in  a  creditor's  bill  to  set 

aside  a  common  debtor's  deed  of  assignment  as  fraudulent 
may  become  a  plaintiff  by  conforming  to  the  usual  require- 
ments, and,  by  concurring  in  and  actively  aiding  the  estab- 
lishment of  the  allegations  of  the  complaint,  becomes  enti- 
tled to  share  in  the  fruits  of  the  recovery.  (Hancock  v. 
Wooten,  107  N.  C,  9,  distinguished.)     Goldberg  v.  Cohen,  68. 

2.  Where  in  a  suit  begun  in  December,  1874,  by  creditors  to  set 

aside  a  deed  of  assignment  as  fraudulent,  P.,  a  preferred 
creditor  in  the  deed,  was  made  a  party  defendant  in  1895, 
after  having  himself  begun  an  independent  action  attack- 
ing the  deed  as  fraudulent,  and  filed  an  answer  in  1896,  in 
which  he  disclaimed  any  purpose  to  claim  under  the  deed, 
and  concurred  in  the  allegations  of  the  complaint,  except 
such  as  assailed  the  bona  fides  of  his  debt,  and  was  allowed 
to  become  a  plaintiff  as  other  creditors  who  had  come  in 
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after  the  commenoement  of  the  action,  and  therapon  the 
plaintiffs  withdrew  their  attack  upon  P/b  debt  and 
accepted  his  active  participation  in  the  prosecution  ot  the 
suit,  in  which  the  only  issae  related  to  the  fraudulent 
character  of  the  deed ;  Held^  that  P.  was  entitled  to  be 
treated  as  *a  party  plaintiff,  and  to  share  pro  rata  in  the 
recovery  upon  setting  aside  the  deed.    Ibid. 

3.  Where,  during  the  pendency  of  a  creditor's  bill,  a  claiuuunt 
having  two  separate  debts  against  the  debtors,  oq«  an 
unsecured  account  and  the  other  secured  by  mortgmge, 
declined  to  participate  as  a  party  plaintiff,  and  was  not 
made  a  party  defendant,  but  asked  and  was  allowed  to 
interplead  as  to  the  unsecured  account,  and  upon  the 
appointment  of  receivers  of  the  debtors  obtained  leave  of 
court  to  bring,  and  did  bring,  an  independent  action  np<Nii 
the  mortgage  debt,  and  the  court  twice  refused  motions  of 
the  defendant  to  consolidate  such  action  with  the  pending 
creditors'  bill ;  Held^  that  the  plaintiff  is  not  estopped  to 
maintain  the  independent  action  upon  the  mortgage  debt 
by  the  judgment  rendered  in  the  creditor's  bill,  which  did 
not  purport  to  pass  upon  such  claim.  Steam  Pump  Works 
V.  Dunn,  77. 

CRIMINAL  ACTION : 

The  begetting  a  bastard  child  is  a  criminal  offence  under  Sec- 
tion 85  of  ITte  Code.    State  v.  Nelson,  797. 

Appeal  by  State : 

An  appeal  by  the  State  in  a  criminal  action  not  docketed  in 
the  Supreme  Court  until  two  terms  have  lapsed  will  be 
dismissed.    State  v.  Deyton,  880. 

Costs  in : 

1.  While  this  Court  will  not  entertain  an  appeal  to  determine 

who  shall  pay  the  costs  of  an  action  in  which  the  subject 
matter  has  been  disposed  of,  yet  where  the  question  is 
whether  a  particular  item  is  properly  chargeable  as  ooets, 
or,  taking  the  case  as  rightly  decided,  whether  the  costs 
are  properly  adjudged,  the  case  is  reviewable  on  appeal. 
State  V.  Home,  841. 

2.  The  rule  that  the  costs  follow  final  judgment  applies  in 

criminal  cases  as  in  civil  cases;  hence,  where  a  prisoner 
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was  convicted  but  afterwards  was  acquitted  on  a  new 
trial,  the  payment  of  his  witnesses  in  both  trials  was 
properly  taxed  against  the  county.    Ibid. 

8.  Where  on  appeal  to  the  superior  court  from  a  jndgment  of 
a  justice  of  the  peace,  in  a  matter  in  which  he  had  final 
jurisdiction,  a  not  pros,  was  entered  by  the  solicitor,  it  was 
error  to  tax  the  county  with  the  costs  accrued  in  the  supe- 
rior court.    State  v.  Shuffler ^  8«7. 

CRIMINAL  LAW : 

1.  Section  82   of  The  Code^  declaring  the  oath  and    exami- 

nation of  the  mother  of  a  bastard  child  to  be  *^  presamp. 
tiye^^  evidence  against  the  person  accused  is  valid 
exercise  of  legislative  power.    State  v.  Rogers^  798. 

2.  Where  one  charged  with  the  paternity  of  a  bastard  child 

failed  to  demand  an  opportunity  to  confront  and  cross-ex- 
amine the  prosecutrix  at  the  time  her  written  examina- 
tion was  offered,  he  waived  thereby  his  right  to  subse- 
quently object  to  the  evidence  on  the  ground  that  he  was 
not  oflfered  such  opportunity.    Thid, 

8.  Notwithstanding  the  fact  that  the  oath  and  examination  of 
the  mother  of  a  bastard  child  are  presumptive  evidence 
against  defendant,  yet,  if  the  defendant  denies  the  pater- 
nity and  contradicts  the  testimony  of  the  prosecutrix,  the 
matter  is  put  at  large,  and  the  jury  must  be  satisfied, 
beyond  a  reasonable  doubt,  of  the  defendant's  guilt,  and 
an  instruction  which  allows  the  jury  to  convict  on  testi- 
mony that  merely  '*  satisfies '^  them  of  his  guilt,  is  errone- 
ous.    Ibid. 

CRIlfe INAL  WARRANT,  262. 

CRUELTY  TO  ANIMALS  : 

Where,  in  the  trial  of  an  indictment  for  cruelty  to  animals, 
it  appeared  that  the  defendant  wrs  a  policeman  and  in  the 
attempt  to  stop  a  runaway  horse  on  the  streets  of  a  town, 
struck  it  with  a  large  stone  and  caused  it  to  fall  ;  Held^ 
that  it  was  error  to  direct  a  verdict  of  guilty,  it  being  the 
province  of  the  jury  to  determine  whether  the  presump- 
tion that  the  policeman  acted  in  good  faith,  in  the  dis- 
charge of  his  duty,  was  overcome  by  proof  of  a  '*  willful " 
purpose  to  injure  the  horse.    State  v.  Isley^  862. 
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DAMAGES : 


1.  A  husbaDd  being  entitled  to  the  services  and  companion- 

ship of  his  wife,  whoever  joins  with  her  in  doing  an  act 
which  deprives  the  husband  of  such  rights  is  Table  to  him 
in  damages.    Holleman  v.  Harward^  150. 

2.  One  who,  despite  the  protests  and  warnings  of  a  husband, 

persistently  sells  laudanum  or  similar  drugs  or  intoxicating 
liquors  to  the  latter^s  wife,  knowing  that  she  buys  it  for 
use  as  a  beverage,  whereby  ^\\e  contracts  a  habit  destmc- 
tive  to  her  mental  and  physical  faculties,  and  causing  loss 
to  the  husband  of  her  companionship  and  the  servicee  per- 
taining to  the  domestic  relation,  is  liable  in  damages  to 
the  husband  for  the  injuries  so  sustained.    Ibid. 

3.  Plaintiffs  sold  to  defendants  an  engine  with  warranty  as  to 

its  quality,  and  upon  the  appearance  of  a  defect  agreed  to 
remedy  it,  and  insisted  upon  the  defendant's  keeping  and 
operating  the  engine  until  it  should  be  put  in  satisfactory 
running  order,  at  which  time  the  balance  of  the  purchase 
price  should  be  paid.  During  the  time  the  plaintiffs  were 
attempting  to  remedy  the  defects,  defendants  suffered  loss 
by  reason  of  idle  labor  and  the  consumption  of  extra  fael ; 
Held^  in  an  action  by  the  plaintiffs  to  recover  the  balance 
of  the  purchase  price,  that  the  possession  of  the  engine  by 
the  defendants  not  being  the  exercise  of  a  legal  option  to 
keep  it  and  to  set  up  a  breach  of  contract  in  damages  bat 
being  at  the  instance  and  for  the  benefit  of  plaintiffs,  the 
defendants  are  entitled  upon  their  counter-claim  to  a  credit 
for  the  Joss  to  which  they  were  subjected  while  plaintiffs 
were  endeavoring  to  remedy  the  defects.  Kesttr  v.  Miller 
Bros.,  475. 

4.  Where,  in  the  trial  of  an  action  for  the  contract  price  ot  an 

engine  which  the  defendants  had  retained  and  used  at  the 
instance  of  plaintiffs  while  the  latter  were  endeavoring  to 
remedy  defects,  the  defendants  set  up  as  a  defense  the 
breach  of  warranty  as  to  quality,  it  was  proper,  upon  the 
verdict  of  the  jury  for  the  actual  value  of  the  engine,  to 
allow  interest  on  the  same  from  the  time  the  engine  was 
delivered  and  first  set  in  operation.    Ibid. 

5.  An  action  will  always  lie  for  damages  resulting  from  the 

ponding  of  water  on  land  by  unskillful  constmction  of 
ditches  until,  by  continuous  occupation  for  twenty  years, 
the  presumption  of  a  grant  arises.    Parker  v.  Railroad 

Company,  677. 
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6.  In  an  action  for  damages  against  a  railroad  company  for 

ponding  water  upon  land,  the  plaintiff  may  elect  to  claim 
only  the  damage  sustained  up  to  the  time  of  trial  of  the 
action,  and  if  the  defendant  fail  to  ask  in  his  answer  for 
the  assesMuent  of  prospective  as  well  as  present  dam- 
ages the  bar  of  the  statute  will  prevent  a  recovery  of  that 
sustained  within  three  years  prior  to  the  issuing  of  the 
summons.     Ibid. 

7.  Under  the  established  and  liberal  rule  of  pleading  undei 

The  Code  system  that  an  allegition  of  facts  entitling  a 
party  to  afSrmative  relief  is  equivalent  to  a  formal  demand 
for  such  relief,  an  allegation  in  a  complaint  in  an  action 
for  damages  for  ponding  water  on  plaintiff  ^s  land  that  the 
fertility  of  his  land  had  been  destroyed  and  the  land  ren- 
dered totally  unfit  for  agricultural  purposes  was  properly 
held  by  the  trial  judge  to  be  a  demand  for  permanent 
damages.    Ibid. 

8.  Where  a  railroad  company  purchased  a  right  of  way  over 

plaintiff  ^8  land,  and  in  1888  constructed  its  ditches, 
which  were  proper  for  the  safety  of  the  road  bed  but 
diverted  surface  water  from  other  lands  so  as  to  cause  an 
overflow  on  plaintiff  ^s  land  whereby  it  was  rendered  unfit 
for  cultivation  ;  Held,  that  an  action  for  damages  caused 
by  such  overflow,  brought  in  October,  1894,  was  not  barred 
by  the  Statute  of  Limitations  as  to  permanent  damages  or 
the  damages  accruing  within  three  years  prior  to  issuing 
the  summons  and  up  to  the  time  of  the  trial.    Ibid. 

9.  Although  authority  to  divert  surface  water  to  its  natural 

outlet,  or  an  outlet  capable  of  feceiving  it,  is  included  in 
the  easement  acquired  by  a  railroad  company  in  the  grant 
or  condemnation  of  the  right  of  way,  the  company  is  nev- 
ertheless subject  to  the  same  restrictions  as  any  other 
landowner  in  carrying  it  off,  and  is  liable  for  damages  if 
the  work  is  done  negligently.    Ibid. 

10.  One  who  boarded  a  train,  and  upon  offering  a  ticket  to  a 
station  at  which  the  train  was  not  scheduled  co  stop  and 
refusing  to  pay  the  fare  to  the  next  station  beyond,  at 
which  the  train  would  stop,  was  ejected  from  the  train, 
cannot  recover  punitive  damages  for  the  tort  where  the 

•    ejection  was  done  without  insolence  or  undue  force.    Allen 
V.  Railroad  Company^  710. 

For  Right  of  Way  of  Railroad,  720. 
119—65 
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DAMAGES,  Measure  of : 

1.  In  an  action  for  permanent  damages  for  ponding  water  upon 

land  (over  which  right  of  way  had  been  granted),  resultinir 
from  the  unskillful  construction  of  ditches  by  a  railroad, 
whereby  plaintiff^s  land  had  been  rendered  unfit  for  culti- 
vation, the  true  measure  of  damages  is  the  difference  in 
the  value  of  the  land  in  its  condition  when  the  right  of 
action  accrued  and  what  would  have  been  its  value  had 
the  road  been  skillfully  constructed.  Parker  v.  Railroad 
Company,  677. 

2.  In  the  trial  of  an  action  against  a  railroad  company  for  loss 

occasioned  by  its  delay  in  transporting  machinery  shipped 
over  its  line  by  plaintiff,  which  was  engaged  in  equipping 
a  cotton  factory,  it  appeared  that  workmen  employed  by 
the  plaintiff  were  forced  to  remain  idle,  though  under  pay 
of  plaintiff ;  Held^  that  the  measure  of  plaintiff's  damages 
wcks  the  interest  on  the  unemployed  capital,  the  wages  paid 
to  workmen  and  such  other  costs  and  expenses  incurred  by 
plaintiff  in  consequence  of  the  delay.  Rocky  Mount  Mills 
V.  Railroad  Company,  693. 

DANGEROUS  OCCUPATION : 

1.  If  a  servant  has  equal  knowledge  with  the  master  of  the  dan- 
gers incident  to  the  work,  and  has  sufficient  discretion  to 
appreciate  the  peril,  his  continuance  in  employment  is  at 
his  own  risk.     Turner  v.  Lumber  Company,  387. 

3.  Where  there  are  latent  defects  or  hazards  incident  to  an 

occupation,  of  which  the  master  knows,  or  ought  to  know/ 
it  is  his  duty  to  fully  warn  the  servant  of  them,  and  he  is 
liable  for  any  injury  resulting  from  his  failure  to  do  so;  but 
the  master  is  not  liable  for  his  failure  to  avert  or  avoid 
peril  that  could  not  have  been  foreseen  by  one  in  like  cir- 
cumstances and  in  the  exercise  of  such  care  as  would  be 
characteristic  of  a  prudent  person  so  situated.    Ibid. 

DEALINGS  BETWEEN  INSOLVENT  HUSBAND  AND  WIFE. 
575. 

DECEDENT   DOMICILED   IN  ANOTHER    STATE,    HAVING 
PROPERTY  IN  THIS  STATE,  380. 

DECEDENT'S  ESTATE,  Charge  on  : 

1.  The  necessary  and  proper  expenses  of  interment  of  a  deced- 
ent are  a  first  charge  upon  the  assets  in  the  hands  of  the 
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personal  representative,  and  the  law  will  imply  a  promise 
to  one  who,  from  the  necessity  of  the  case,  for  any  reason 
incurs  the  expense  of  a  proper  burial,  and  it  is  not  neces- 
sary that  the  administrator  should  promise  to  pay  the 
claim  in  order  to  obtain  a  judgment  therefor  against  him. 
Ray  V.  Honeycutt,  510. 

2.  A  widow  who  pays  an  account  for  burial  expenses  of  her 
husband  is  the  proper  party  plaintiff  in  an  action  against 
the  administrator,  being  the  real  party  in  interest.    I  bid. 

DECLARATION  OF  CONSPIRATOR  : 

In  a  prosecution  for  conspiracy  to  defraud  insurance  compa- 
nies, a  witness  for  the  State  testifies  that  he  was  the  agent 
of  defendants  to  fraudulently  obtain  insurance  on  the  lives 
of  diseased  or  aged  persons,  and  find  purchasers  for  the 
policies  who  would  keep  the  premiums  paid  ;  that  one  B., 
who  was  not  on  trial,  ''  was  also  the  agent  of  the  defend- 
ant ;  that  they  all  said  he  was  ^^  ;  and  that  witness  saw  B. 
offer  to  sell  a  policy  on  the  life  of  one  M. ;  Held,  that  the  dec- 
larations of  B.,  made  after  the  entry  of  defendants  into  the 

« 

conspiracy,  and  up  to  the  time  when  the  overt  act  was  com- 
mitted, were  admissible  against  defendants.  State  v.  Tur- 
ner, 841. 

DECLARATIONS    OF    DEFENDANT   MADE   BEFORE   COM- 
MITTING  CRIME: 

The  declaration  of  a  defendant  made  a  few  hours  before  the 
homicide  charged  against  him  and  tending  to  show  his 
animosity  against  the  deceased,  were  properly  admitted  as 
evidence  on  the  trial.    State  v.  Baker,  912. 

DEED: 

1.  A  conveyance,  unless  a  contrary  intent  is  expressed  in  the 

deed,  relates  to  the  date  of  its  execution,  and  only  such 
property  passes  as  fulfills  the  description  at  the  time  of 
executing  the  conveyance.     Warren  v.  Short,  39. 

2.  An  exception  in  the  deed  of  a  part  of  the  thing  granted  must 

be  described  with  the  same  certainty  as  the  subject  matter 
of  the  conveyance,  and  the  rule  for  ascertaining  what  is 
excepted  is  the  same  as  that  for  determining  what  passes 
by  the  deed.    Ibid, 
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8.  A  conveyance  of  all  the  timber  which  measares  twelve  or 
more  inches  in  diameter  at  thestump,  growing  on  a  certain 
tract,  all  of  it  to  be  cut  and  removed  within  ten  years, 
includes  only  the  timber  of  that  dimension  when  the  con- 
veyance was  executed.    Ibid, 

4.  Every  deed  of  conveyance  must  set  forth  a  subject  matter, 

either  certain  in  itself  or  capable  of  being  reduced  to  a  cer- 
tainty by  reference  to  something  extrinsic  to  which  the 
deed  refers.    Hemphill  v.  Annis,  514. 

5.  AVhere  reference  is  made  in  one  deed  to  another  for  more 

definite  description,  the  elTect  is  to  incorporate  into  the 
deed  the  description  in  the  instrument  referred  to,  pro- 
vided the  language  used  points  so  clearly  to  the  explana- 
tory deed  or  instrument  as  to  make  it  possible  to  identify 
it,  but  when  such  is  not  the  case  parol  testimony  is  not 
admissible  to  show  what  land  the  parties  intended  to  be 
included  in  the  deed.    Ibid. 

6.  Where  plaintifT  claiming  under  M.,  in  deraigning  his  title, 

offered  in  evidence  a  deed  from  W.  to  M.  containing  & 
description  as  follows  :  "A  certain  quantity  of  land  con- 
taining 350  acres,  being  in  six  different  deeds,  the  conrtiee 
and  distances  referred  to  the  original  grants,  which  are 
six,  lying  on  *^  a  certain  stream  in  B.  county  and,  to  iden- 
tify the  land  intended  to  be  conveyed,  introdaoed  a  grant 
to  W.  for  fifty  acres  and  proposed  to  prove  by  parol  that 
the  tract  described  therein  was  one  of  six  tracts  claimed 
by  W.  when  he  executed  the  deed  to  M.,  and  that  it  vu 
one  of  the  six  tracts  actually  conveyed  by  the  deed  of  W. 
to  M. ;  Held,  that  the  reference  for  more  accurate  descrip- 
tion to  six  deeds  or  grants  did  not  warrant  the  identifica- 
tion of  the  boundaries  of  such  grants  by  parol  evidence  of 
a  verbal  claim  set  up  by  W.  at  the  date  of  the  deed  to  M., 
or  by  showing  by  parol  entirely  that  the  subject  matter  of 
the  conveyance  was  Intended  to  be  six  tracts,  one  of  which 
was  that  described  in  the  grant  to  W.    Ibid. 

DEEDS  AND  GRANTS,  Descriptions  in,  628. 

DEED,  Date  of : 

Where,  in  the  trial  of  an  action  to  recover  on  a  note  given  for 
the  purchase  money  of  land,  the  plaintiff  tendered  a  deed 
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which  was,  by  a  clerical  error,  incorrectly  dated;  Held^ 
that  it  was  not  error  to  allow  the  date  to  be  corrected  upon 
its  being  re-acknowledged  and  re-probated.  Bank  v.  Pear- 
son ^  494. 

DEED,  Description  in  : 

A  description  of  land  contained  in  a  deed  as  follows  :  '^  Thirty 
acres  of  land,  situated  in  Stony  Creek  township,  adjoining 
the  lands  of  W.  J.  and  B.,^^  is  not  too  vague  and  indefinite 
to  be  explained  by  parol  testimony.     Wilkins  v.  Jones ^  95. 

DEED  UNREGISTERED,  Color  of  Title  When: 

An  unregistered  deed,  accompanied  by  continuous  possession 
by  the  grantor  since  its  execution,  is  color  of  title,  notwith- 
standing "  Conner's  Act "  (Ch.  147,  Acts  of  1885),  and  was 
properly  admitted  in  evidence  in  a  proceeding  to  recover 
damages  from  a  railroad  for  appropriating  a  part  of  the 
land  before  the  registration  of  the  deed.  Utley  v.  Railroad 
Company,  720. 

DE  FACTO  JUDGE  : 

A  judge  of  the  superior  court  who  presides  in  another  district 
by  appointment  of  the  governor,  is  a  de  facto  judge  of  the 
court  so  held,  and  all  his  acts  in  that  capacity  are  valid. 
State  V.  Turner,  841. 

BE  FACTO  OFFICER,  52. 

DEFECTIVE  COMPLAINT,  Aider  by  Answer,  724. 

DEFECTIVE  STATEMENT  OF  GOOD  CAUSE   OF  ACTION : 

In  cases  where  it  is  necessary  to  obtain  leave  to  sue  on  a  receiv- 
er's bond  the  complaint  should  allege  that  such  leave  has 
been  granted,  but  failure  to  do  so  is  not  a  defect  in  the 
cause  of  action,  but  a  defective  statement  of  a  good  cause 
of  action,  and  is  cured  by  failure  to  demur  especially  on 
that  ground.    Black  v.  Qentery,  502. 

DE  JURE  OFFICER,  52. 

DEMAND  FOR  RELIEF : 

While  one  who,  on  a  verbal  contract  of  purchase  and  sale  of 
land,  has  paid  the  whole  or  part  of  the  purchase  money, 
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gone  into  possession  and  made  improvements,  has  f^ood 
grounds  for  relief,  he  nevertheless  has  no  independent 
cause  of  action,  and  his  demand,  in  his  answer  to  an  action 
for  possession,  for  an  account  for  the  purchase  money  paid 
and  for  betterments  does  not  amount  to  a  counter-claim, 
so  as  to  prevent  the  plaintiff  from  entering  a  non-snit. 
Rumhough  v.  Young,  567. 

DEMURRER: 

1.  In  cases  where  it  is  necessary  to  obtain  leave  to  sue  on  a 

receiver*s  bond,  the  complaint  should  allege  that  sneh 
leave  has  been  granted,  but  failure  to  do  so  is  not  a  defect 
in  the  cause  of  action,  but  a  defective  statement  of  a  good 
cause  of  action,  and  is  cured  by  failure  to  demur  especially 
on  that  ground.    Black  v.  Gentery,  503. 

2.  When  a  demurrer  to  a  complaint  is  interposed,  the  approved 

practice  is  that  it  be  followed  by  a  judgment  sustaining  or 
overruling  it,  with  an  appeal  from  the  judgment  if  it  sus- 
tains the  demurrer.    Frishy  v.  Town  of  Marshall.  570. 

To  Evidence : 

1.  Where,  at  the  conclusion  of  the  prosecution's  case  on  a 

trial,  the  defendant  demurs  to  the  evidence,  it  is  proper 
for  the  Court,  upon  overruling  the  demurrer,  to  refuse 
permission  to  the  defendant  to  offer  any  testimony,  and  to 
charge  the  jury  on  the  state  of  facts  admitted  by  the 
demurrer.    State  v.  Groves,  822. 

2.  When  a  defendant  desires  the  benefit  of  a  demurrer  to  the 

evidence,  he  should  first  introduce  his  testimony,  and  then 
ask  an  instruction  that  there  is  not  sufficient  evidence  to 
go  to  the  jury.    Ibid. 

DESCRIPTION  IN  DEED : 

1.  A  description  of  land    contained    in  a   deed    as  follows: 

''  Thirty  acres  of  land,  situated  in  Stony  Creek  township, 
adjoining  the  lands  of  W.  J.  and  B.  "  is  not  too  vague  and 
indefinite  to  be  explained  by  parol  testimony.  Wilkins  v. 
Jones,  95. 

2.  Every  deed  of  conveyance  must  set  forth  a  subject  matter 

either  certain  in  Itself  or  C/apable  of  being  reduced  to  a 
certainty  by  reference  to  something  extrinsic  to  which  the 
deed  refers.     Hemphill  v.  Annis,  514. 
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3.  Where  reference  is  made  in  one  deed  to  another  for  more 

definite  description,  the  effect  is  to  incorporate  into  the 
deed  the  description  in  the  instrument  referred  to,  provided 
the  language  used  points  so  clearly  to  the  explanatory  deed 
or  instrument  as  to  make  it  possible  to  identify  it,  but 
when  such  is  not  the  case  parol  testimony  is  not  admissible 
to  show  what  land  the  parties  intended  to  be  included  in 
the  deed.    Ihid. 

4.  It  is  a  rule  of  law  that  deeds  and  grants  shall  be  so  run  as  to 

include  the  land  actually  surveved  with  a  view  to  its  exe- 
cution,  and  parol  evidence  is  admissible  to  show  that,  by 
mistake  of  surveyor  or  draughtsman,  the  calls  for  course 
and  distance  incorporated  in  a  deed  or  grant  are  different 
from  those  established  by  a  previous  or  contemporary 
running  by  the  parties  or  their  agents.  Higdon  v.  Rice^  623. 

5.  Whenever  it  can  be  proved  that  there  was  a  line  actually 

run  by  the  surveyor,  and  was  marked  and  a  corner  made, 
the  party  claiming  under  the  patent  or  deed  shall  hold 
accordingly,  notwithstanding  a  mistaken  description  of  the 
land  in  such  patent  or  deed.     Ihid. 

6.  While  the  plot  annexed  to  a  survey  as  provided   in  Sec- 

tion 2769  of  The  Code^  and  made  a  part  of  the  grant 
for  the  purpose  of  indicating  the  shape  and  location 
of  the  boundary  is  not  conclusive  and  cannot,  of  itself, 
control  the  words  of  the  body  of  Ihe  grant,  yet  it  in  com- 
petent, in  connection  with  other  testimony,  as  evidence  of 
the  location  by  an  original  survey  different  from  that 
ascertained  by  running  the  calls  of  the  grant.     Ihid. 

Vague  and  Uncertain,  118. 

DEVISE,  233  : 

A  devise  to  **  S.  and  all  her  children,  if  she  shall  have  any,-' 
vests  in  S.  a  fee-simple  if  she  has  no  children  of  S.  at 
testator's  death  ;  and  such  estate  cannot  be  divested  by  the 
subsequent  birth  of  a  child  ;  if  she  have  children  at  testa- 
tor's death,  she  and  they  take  as  tenants  in  common. 
SiUiman  v.  Whittaker^  89. 

DISCRETION  OF  JUGDE  : 

1.  The  setting  aside  a  judgment  by  default  is  a  matter  of  dis- 
cretion with  the  judge  below,  and  is  not  reviewable  unless 
it  clearly  appears  that  such  discretion  has  been  abused. 
Wye  he  v.  Ross^  174. 
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2.  Where  there  are  successive  administrations  on  an  estate. 

they  are  in  law  one  and  the  same,  and  the  successor  of  an 
administrator  who  has  been  removed  is  not  entitled,  as  a 
matter  of  right,  to  have  set  aside  a  judf^ment  rendered 
against  his  predecessor  by  default.     Ibid, 

3.  It  was  not  an  abuse  of   discretion  in  the   judge  below  to 

refuse  to  set  aside  a  judgment  by  default  against  a  former 
administrator  in  order  to  permit  an  administrator  de  bonis 
non  to  plead  the  Statute  of  Limitations  or  other  technioal 
defense,  such  pleas  not  being  meritorious.    Ibid, 

DISCRETION  OF  JUDGE,  As  to  Issues  : 

It  is  in  the  sound  discretion  of  the  trial  judge  to  determine 
what  issues  shall  be  submitted  in  a  trial,  and  to  frame  them 
subject  to  the  restrictions  (1)  that  they  must  be  raised  by 
the  pleadings,  (2)  that  the  verdict  thereon  shall  be  a  suffi- 
cient basis  for  a  judgment,  and  (3)  that  neither  party  shall 
be  debarred  for  want  of  an  additional  issue  or  issues  from 
presenting  to  the  jury  some  view  of  the  law  arising  out  of 
the  evidence.     Redmond  v.  Chandley,  575. 

DISMISSAL  OF  ACTION  : 

A  defendant  who  interposes  such  an  atiswer  as  shows  him  to 
be  cognizant  of  the  real  cause  of  action  upon  which  plaint- 
iflf  relies,  and  denies  the  allegations  of  the  complaint,  cures, 
by  way  of  aider,  any  defective  statement  of  a  cause  of 
action  in  the  complaint  and  is  not  entitled  to  a  dismissal 
on  the  ground  of  such  defect.  Whitley  v.  Railroad  Com- 
pany^ 724. 

DISMISSAL  OF  APPEAL  : 

1.  A  motion  to  reinstate  an  appeal  dismissed  for  failure  to 

print  will  not  be  granted  when  it  appears  that  the  judg- 
ment appealed  from  was  rendered  ou  August  24th :  that 
the  clerk  was  directed  on  October  Ibt  to  make  transcript 
and  to  send  it  up  by  express  ou  10th  October;  that  it 
reached  this  Court  and  was  docketed  on  12th  October, 
with  two  other  CHses  ;  that  when  it  was  called  for  hearing 
on  13th  October  the  record  was  not  printed,  although  the 
other  cases  accompanying  it  had,  through  the  care  of  the 
appellants  therein,  been  printed  and  were  argued.  5/aifi- 
back  V.  Harris,  107. 

2.  An  appeal  by  the  State  in  a  criminal  action  not  docketed 

in  the  Supreme  Court  until  two  terms  have  lapsed  will  be 
dismissed.    State  v.  Deyton,  880. 
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DISMISSAL  OP  APPEAL  FOR  FAILURE  TO  PRINT  RECORD  : 

Under  Rule  28  the  whole  of  the  ease  on  appeal,  as  settled  by 
the  parties  or  the  judge  below,  and  not  such  parts  only  as 
the  appellant  may  select  as  material  in  his  opinion  must 
be  printed,  and  for  a  non-compliance  with  the  rule  in  this 
respect  the  appeal  will,  on  motion,  be  dismissed.  Barnes 
V.  Crawford^  127. 

DISQUALIFICATION  OF  JUROR  : 

The  interest  of  a  resident  and  tax  payer  of  a  county  in  an 
action  to  recover  land  from  the  county  is  too  indirect  and 
remote  to  disqualify  him  to  serve  as  a  juror  in  such  action. 
.   Eastman  v.  Co minissi oners,  505. 

DISSOLUTION  OF  ATTACHMENT  (See  *' Attachment"), 
DITCHES,  Defective  Construction  of  by  Railroad  Company,  677. 

DIVERSE  CITIZENSHIP,  as  Ground  for  Removal  of  Cause  : 

Where  neither  the  petition  for  the  removal  of  a  cause  from  a 
State  to  a  Federal  Court  on  the  ground  of  diverse  citizen- 
ship nor  any  other  part  of  the  record  shows  the  diverse 
citizenship  at  the  comm€nce7ntnt  of  the  action^  the  Federal 
Court  is  without  jurisdiction,  and  its  order  of  removal 
based  on  such  defective  petition  is  a  nullity.  Bradley  v. 
Railroad  Company ,  744,  917. 

DIVERTING  WATER  ON  LAND  BY  CONSTRUCTION  OF 
DITCHES : 

1.  An  action  will  always  lie  for  damages  resulting  from  the 

ponding  of  water  on  land  by  the  unskillful  construction  of 
ditches  until,  by  continuous  occupation  for  twenty  years, 
the  t)resumption  of  a  grant  arises.  Parker  v.  Railroad 
Company^  677. 

2.  In  an  action  for  damages  h gainst  a  railroad  company  for 

ponding  water  upon  land,  the  plaintiff  may  elect  to  claim 
only  the  damage  sustained  up  to  the  time  of  trial  of  the 
action,  and  if  the  defendant  fail  to  ask  in  his  answer  for 
the  assessment  of  prospective  as  well  as  present  damages, 
the  bar  of  the  statute  will  prevent  a  recovery  of  that  sus- 
tained within  three  years  prior  to  the  issuing  of  the  sum- 
mons.    Ihid. 
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8.  Under  the  established  and  liberal  rule  of  pleading  ander 
The  Code  system  that  an  allegation  of  facts  entitling^  a 
party  to  affirmative  relief  isequivalent  toa  formaldemaDd 
for  such  relief,  an  allegtition  in  a  complaint  in  an  action 
for  damages  for  ponding  water  on  plaintiff  *s  land  that  the 
fertility  of  his  land  had  been  destroyed  and  the  land  ren- 
dered totally  unfit  for  agricultural  purposes  was  properly 
held  by  the  trial  judge  to  be  a  demand  for  permanent  dam- 
ages.    I  hid. 

4.  Where  a  railroad  company  purchased  a  right  of  way  over 

plaintiff's  land,  and  in  1888  constructed  its  ditches,  which 
were  proper  for  the  safety  of  the  road  bed,  but  diverted 
surface  water  from  other  lands  so  as  to  cause  an  overflow 
on  plaintiff's  land  whereby  it  was  rendered  unfit  forcalti- 
vation  ;  Held^  that  an  action  for  damages  caused  by  snch 
overflow,  brought  in  October,  1894,  was  not  barred  by  the 
Statute  of  Limitations  as  to  permanent  damages  or  dam- 
ages accruing  within  three  years  prior  to  issuins^  the  sum- 
mons  and  up  to  the  time  of  the  trial.     Ibid. 

5.  In  an  action  for  permanent  damages  for  ponding  water  upon 

land  (over  which  right  of  way  had  been  granted)  resalting 
from  the  unskillful  conhtruction  of  ditches  by  a  railroad, 
whereby  plaintiff's  land  has  been  rendered  unfit  forcnlti- 
vation,  the  true  measure  of  damages  is  the  difTerenceiD 
the  value  of  the  land  in  its  condition  when  the  right  of 
action  accrued  and  what  would  have  been  its  value  had 
the  road  been  skillfully  constructed.     Ibid. 

6.  Although  authority  to  divert  surface  water  to  its  natural 

outlet,  or  an  outlet  capable  of  receiving  it,  is  included  in 
the  easement  acquired  by  a  railroad  company  in  the  grant 
or  condemnation  of  the  right  of  way,  the  company  is  Der> 
ertheless  subject  to  the  same  restrictions  as  any  other 
landowner  in  carrying  it  off,  and  is  liable  for  damages  if 
the  work  U  done  negligently.     Ibid. 

DOCKETING  APPEAL: 

1.  An  appeal  by  the  State  in  a  criminal  action  not  docketed  in 

the  Supreme  Court  until  two  terms  have  elapsed  will  be 
dismissed.     State  v.  Deyton,  880. 

2.  It  being  the  duty  of  a  clerk  of  the  superior  court  to  send  op 

the  transcript  of  a  record  in  a  criminal  action,  whether  the 
fees  are  paid  or  not,  it  seems  that  he  would  be  indictable 
for  neglect  of  duty.    Ibid. 
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ELECTION  LAW: 

1.  Under  Sec.  18,  Ch.  159,  Acts  of  1895,  a  separate  ballot  box  is 

not  required  to  be  provided  at  each  voting  precinct  for  the 
election  of  justices  of  the  peace.  Such  officers  are  to  be 
voted  for  on  the  same  ticket  and  in  the  same  ballot  box  as 
members  of  the  General  Assembly,  county  officers  and  con- 
stables.   Foushee  v.  Christian^  159. 

2.  Under  chapter  159,  Acts  of  1895  (Election  Law),  registrars 

may  ask  the  elector  his  age  and  residence,  the  township  or 
county  from  whence  he  removed,  in  case  of  such  removal 
since  the  last  election,  and  (under  the  authority  of  Section 
1,  Article  6,  of  the  Constitution)  whether  he  has  resided  in 
the  State  twelve  months,  and  in  the  county  in  which  he 
proposes  to  vote  ninety  days,  preceding  the  election.  In  re 
Reid  and  Curtis,  641. 

3.  If,  in  reply  to  such  questions,  the  elector  answers  that  he  is 

twenty-one  years  old,  and  has  resided  in  the  State  twelve 
months  and  io  the  county  niuety  days  preceding  the  elec- 
tion, it  is  the  duty  of  the  registrars,  upon  his  taking  the 
prescribed  oath,  to  record  his  name  as  a  voter;  but 
bystanders  may  require  him  to  be  sworn  as  to  his  resi- 
dence.   Ibid, 

4.  Challenges  must  be  made  at  the  time  and  in  the  manner 

specified  in  the  Election  Law  of  1895.    Ibid. 

5.  The  election  law  of  1895  (Chapter  159,  Acts  of  1895),  confer- 

ring upon  the  judges  of  the  Supreme  and  superior  courts 
general  supervisory  jurisdiction  over  clerks  of  the  superior 
courts  in  the  performance  of  their  duties  under  the  election 
law,  with  power  to  issue  rules  on  such  clerks,  and  on  the 
hearing  thereof  to  make  summary  orders  and  directions 
for  their  proper  enforcement,  is  constitutional.  Harkins 
V.  (Jathey,  649. 

6.  Upon  failure  of  a  Chairman  of  the  State  Executive  Commit- 

tee of  a  political  party  to  designate  judges  of  election  on 
behalf  of  such  party,  as  provided  in  Section  7,  Ch.  169,  Acts 
of  1895,  the  persons  appointed  by  the  clerk  of  the  superior 
court  of  a  county  must  belong  to  the  political  party  for 
which  they  are  appointed.    Ibid, 

7.  Where  the  Chairman  of  the  State  Executive  Committee  of 

one  political  party  fails  to  designate  the  judges  of  election 
for  a  particular  county  for  and  on  behalf  of  such  party, 
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and  the  clerk  of  the  superior  court,  under  the  exercise  of 
the  power  of  appointment  given  in  Section  7,  of  Ch.  159, 
Acts  of  1895,  appoints  persons  not  having  the  reqaisite 
qualifications,  the  Chairman  of  the  Executive  Committee 
of  another  political  party  in  such  county  may  bring  man- 
damus to  compel  the  clerk  to  appoint  proper  personf. 
Ibid. 

8.  Under  Section  7,  Ch.  159,  Acts  of  1895,  giving  to  the  judges 

of  the  Supreme  and  superior  courts  supervisory  power  over 
the  clerks  of  the  superior  courts  in  the  performance  of  all 
the  requirements  of  said  act,  a  single  justice  of  ihe 
Supreme  Court  has  jurisdiction  to  remove  judges  of  elec- 
tion appointed  by  a  clerk,  if  they  have  not  the  requisite 
qualifications,  and  to  order  other  and  suitable  persons  to 
be  appointed.    Ibid. 

9.  Sec.  7  of  Chap.  159,  Acts  of  1895  (Election  Law),  conferring 

on  the  judges  of  the  Supreme  and  superior  courts  geneml 
supervisory  jurisdiction  over  clerks  of  the  superior  court 
in  the  performance  of  their  duties  under  such  law,  with 
power  to  issue  rules  on  such  clerks,  and  on  the  hearing 
thereof  to  make  summary  orders  and  directions  for  the 
proper  enforcement  of  the  law,  is  not  in  conflict  with  the 
Constitution,  and  is  valid.  (Avery,  J.,  dissents,  arguendo.) 
McDonald  v.  Morrow,  666. 

10.  The  duties  of  a  clerk  of  the  superior  court  under  the  Elec- 
tion Laws  of  1895,  in  tabulating  the  result  of  the  election 
and  declaring  the  result,  are  ministerial ;  and  it  is  his  datr 
to  count  all  returns  received  through  the  regular  channels 
unless  it  appears  on  their  face  that  they  are  not  in  fact  the 
returns  from  the  precincts  as  they  purport  to  be,  in  which 
case  he  should  not  count  them  until  directed  by  a  judge  of 
the  Supreme  or  superior  court.    Ibid. 

11.  Under  the  Election  Law,  Acts  1895,  Chapter  159,  the  ballots 
are  preserved  in  the  duplicate  boxe^  as  evidence,  and  can 
be  used  in  a  quo  warranto  proceeding,  or  before  a  Commis- 
sioner to  take  deposition  in  a  contest  for  seat  in  the 
General  Assembly  or  in  Congress.  Broughton  v.  Yoftng, 
915. 

12.  The  Commissioner  cannot  order  the  production  of  the 
ballots,  but  this  must  be  done  by  a  judge  of  the  superior 
or  Supreme  court.     Ibid. 
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13.  The  ballot  boxes  must  remain  in  the  custody  of  the  Clerk, 
and  be  &g&in  sealed  by  him  after  the  recount. 

EMBEZZLEMENT : 

Under  Code^  Section  1014  the  scope  of  the  law  relating  to 
embezzlement  was  extended  by  bringing  within  its  terms 
an  agent,  servant  or  employee  of  any  corporation,  person 
or  partnership  who  should  embezzle  or  fraudulently  con- 
vert to  his  own  use  any  money,  goods  or  other  chattels 
which  should  come  into  his  possession  or  under  his  care, 
and  by  providing  that  the  offender  shall  be  deemed  guilty 
of  a  felony  and  punished  as  in  oases  of  laoeny.  Durham 
V.  Jones,  262. 

ENDORSEMENT  OF  PAPER  FOR  COLLECTION: 

1.  Whenever  it  appears  on  the  face  of  a  paper  that  it  is  in  the 

hands  of  a  bank  for  collection,  the  proceeds  of  the  collec- 
tion are  the  property  of  the  owner,  and  the  actual  collect- 
ing bank  is  liable  to  the  owner  in  case  of  the  insolvency  of 
an  intermediary  bank  from  which  the  paper  has  been 
received  for  collection,  and  to  whose  credit  the  proceeds 
have  been  placed,  notwithstanding  the  fact  that  the  state 
of  accounts  between  such  intermediary  bank  and  the  col- 
lecting bank  shows  a  balance  (after  crediting  the  collec- 
tion) in  favor  of  the  latter.    Bank  v.  Bank^  807. 

2.  A    restrictive  endorsement,  such    as  **  For   collection   for 

account  of,  &c.,  ^^  prevents  the  transfer  of  title  to  a  bank 
to  which  it  is  sent  for  collection  ;  and  where,  in  an  action 
to  recover  the  proceeds  of  the  collection  of  such  paper 
from  one  who  received  it  for  collection  from  an  intermedi- 
ary, the  complaint  alleged  that  the  plaintiff  had  been  in 
possession  and  was  the  owner  of  the  paper,  and  such 
allegations  and  the  presumption  arising  therefrom  not 
having  been  denied  or  rebutted,  it  was  not  error  in  the 
court  below  to  adjudge  that  the  plaintiff  was  the  owner. 
Ibid, 

ENGINEER  OF  TRAIN  : 

1.  An  engineer  seeing  a  person  walking  on  or  near  the  railroad 
track,  and  having  no  reason  to  know  or  believe  that  he  is 
disabled  in  any  way  from  seeing,  hearing  and  understand- 
ing the  situation,  is  allowed  to  presume  that  the  person  is 
sane  and  prudent  and  will  either  remain  upon  the  side- 
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track,  where  he  is  safe,  or  will  leave  the  road-bed  proper 
upon  the  approach  of  the  train.  Markham  v.  Railroad 
Company ^  715 

2.  It  is  the  duty  of  an  engineer  while  running  an  engine  to  keep 
a  careful  lookout  along  the  track  in  order  to  avoid  or  avert 
danger  in  case  he  shall  observe  any  obstruction  in  hif 
front.    Pharr  v.  Railroad  Company^  751. 

ENROLLING  CLERK  OF  GENERAL  ASSEMBLY,  Indictment 
of,  789. 

ENTIRE    TRACT    SUBJECT    TO    MECHANICS'    LIEN    FOB 
CONSTRUCTION  OF  HOUSE  : 

1.  Where  a  house  is  built  by  a  contractor  for  the  owner  upon 

an  undivided  tract  of  80  acres  in  the  country,  the  mechan- 
ic's lien  attaches  to  the  whole  tract,  especially  where  it 
appears  that  the  house  alone,  apart  from  the  tract  of 
land,  would  be  of  comparatively  little  value.  BroyhiU 
V.  Gaither,  448, 

2.  The  fact  that  a  house  and  improvements,  built  by  a  eon- 

tractor  upon  a  tract  of  80  acres  belonging  to  the  owner, 
are  enclosed  by  a  fence  including  about  three  acres  is  not 
a  segregation  or  division  of  the  house  from  the  tract  so  at 
to  confine  the  mechanic's  lien  to  the  enclosure.    Ibid. 

8.  In  such  case,  though  the  lien  is  upon  the  whole  traet,  it 
should  be  divided,  if  practicable  and  desired  by  the  defend- 
ant, in  making  sale,  and  the  parts  sold  in  such  order  as  he 
may  elect,  so  that,  if  possible,  the  lien  may  be  discharged 
without  exhausting  the  entire  tract.  Ibid. 

ENTRY  OF  PUBLIC  LANDS : 

An  alleged  entry  of  public  lands  without  a  survey  or  grant 
from  the  state  is  insufficient  ground  upon  which  to  base 
a  claim  thereto.    State  v.  Calloway^  864 

ENTRY  ON  MINUTE  DOCKET  : 

1.  Where  an  entry  upon  the  minute  docket  of  the  superior 
court  at  the  close  of  a  trial,  as  shown  by  the  transcript  of 
the  record  on  appeal,  shows  an  order  as  follows :  * 'Thirty 
days  to  defendant  to  serve  case  on  appeal,*'  this  Court  will 
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presume  that  such  order  was  made  by  the  consent  of  the 
parties.     Woodworking  Company  v.  Southwick,  611. 

2.  The  court  below  having  control  of  its  record  to  pass  upon 
and  make  it  speak  the  truth,  this  Court  will  not  review  the 
refusal  by  the  lower  court  of  an  application  for  the  cor- 
rection of  its  record  as  to  the  circumstances  under  which 
an  entry  was  made  thereon.    Ibid. 

ESCAPE  OF  PRISONER  PENDING  APPEAL: 

Where  a  prisoner  convicted  of  a  capital  felony  escapes  from  cus- 
tody and  is  at  large  when  his  appeal  is  called  for  hearing, 
this  Court  may,  in  its  discretion,  either  dismiss  the  appeal, 
or  hear  and  determine  the  assignments  of  error  or  continue 
the  case.    State  v.  (Jody^  908. 

ESTATE : 

A  devise  to  "  S.  and  all  her  children,  if  she  shall  haveany,'^  vests 
in  S.  a  fee-simple  if  she  has  no  children  of  S.  at  testator -s 
death ;  and  such  estate  cannot  be  divested  by  the  subse- 
quent birth  of  a  child  ;  if  she  have  children  at  testator's 
death,  she  and  they  take  as  tenants  in  common.  Silliman 
V.  Whitaker,  89. 

ESTATE,  Fee  simple : 

A  condition  annexed  to  a  conveyance  in  fee-simple,  by  deed  or 
will,  preventing  alienation  of  the  estate  by  the  grantee 
within  a  certain  period  of  time,  is  void.  Latimer  v.  Wad- 
dell,  370. 

ESTATE  OF  LUNATICS,  859  : 

ESTOPPEL: 

1.  Where,  during  the  pendency  of  a  creditor's  bill,  a  claimant 
having  two  separate  debts  against  the  debtors,  one  an 
unsecured  account  and  the  other  secured  by  mortgage, 
declined  to  participate  as  a  party  plaintiflf,  and  was  not 
made  a  party  defendant,  but  asked  and  was  allowed  to 
interplead  as  to  the  unsecured  account,  and,  upon  the 
appointment  of  receivers  of  the  debtors,  obtained  leave  of 
court  to  bring,  and  did  bring,  an  independent  action  upon 
the  mortgage  debt,  and  the  court  twice  refused  motions  of 
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the  defendant  to  consolidate  such  action  with  the  pending 
creditors^  bill ;  Held,  that  the  plaintiff  is  not  estopped  to 
maintain  the  independent  action  upon  the  mortgage  debt 
by  the  judgment  rendered  in  the  creditor's  bill,  which  did 
not  purport  to  pass  upon  such  claim.  Steam  Pump  Works 
V.  Dunn,  77. 

2.  Where  R.  B.,  as  administrator  of  J.,  admitted,  by  an 
account  placed  with  but  not  filed  or  audited  by  the  clerk 
of  the  superior  court  as  a  final  account,  that  he  was  indeb- 
ted to  his  intestate's  estate  in  a  specific  sum,  and  died  with- 
out finally  settling  the  estate,  a  judgment  in  an  action  bj 
an  administrator  d.  b.  n.  to  recover  said  specific  sum  is  not 
a  bar  to  the  recovery,  in  an  action  for  the  settlement  of 
the  whole  estate,  of  an  additional  sum  which  the  plaintilf, 
at  the  time  of  the  first  action,  did  not  know  to  be  doe. 
Jones  V.  Beaman,  300. 

8.  Where  a  married  woman,  who  was  at  the  time  a  minor, 
applied  for  a  loan  and  executed  a  note  and  a  mortgage 
purporting  to  convey  her  separate  real  estate  to  secure 
the  note  eiven  for  the  loan  ;  Held,  that  fraudulent  repre- 
sentations made  by  her  at  the  time  the  mortgage  was  exe- 
cuted that  she  was  twenty-one  years  of  age  will  not  estop 
her  to  insist  upon  the  invalidity  of  the  mortgage t  thoagh 
the  representations  were  material  inducements  towards 
the  making  of  the  loan.     Loan  Association  v.  Black,  3SS. 

4.  One  who  contracts  with  a  corporation  through  persons  inter- 

ested in  it,  and  professing  to  represent  it,  and  by  virtue  of 
such  contract  gets  possession  of  the  property  as  lessee,  and 
holds  it  until  the  expiration  of  the  time  limited  by  the  con- 
tract, is  estopped  to  deny  that  the  corporation  was  prop- 
erly incorporated  and  officered  and  that  it  is  the  owner  of 
the  leased  property.  Water  Works  Company  v.  Tilling- 
hast,  343. 

5.  Where,  in  an  action  by  a  water  works  company  against  a 

lessee  of  its  property  to  recover  possession  of  the  property 
after  the  expiration  of  the  lease,  the  defendant  alleges 
that  plaintiff  is  not  the  owner  of  the  property,  he  cannot 
be  allowed  to  interpose  the  additional  and  inconsistent 
plea  that,  being  tenant  from  year  to  year,  he  has  not  had 
the  legal  notice  of  three  months  to  quit.    Ibid, 
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6.  The  plea  by  a  tenant  in  common  of  the  general  issue,  or  its 

equivalent,  the  denial  of  plaintiff ^s  title  in  an  action  to 
recover  possession  of  property,  being  an  admission  of 
ouster,  the  defendant  in  an  action  by  a  landlord  to  recover 
leased  property  cannot  deny  plaintiflf's  title  and  at  the 
same  time  plead  co-tenancy.    Ibid. 

7.  A  married  woman  is  not  estopped  to  deny  the  title  of  a 

grantor  by  the  fact  that  she  is  in  possession  of  the  land 
with  her  husband,  who  is  the  grantee^s  tenant.  Shetv  v. 
Call,  450. 

8.  The  judgment  or  decree  of  a  court  of  competent  jurisdiction 

is  conclusive  not  only  as  to  the  subject-matter  actually 
determined  thereby  but  also  as  to  every  other  matter  which 
properly  belonged  to  the  subject  in  litigation,  and  which 
the  parties,  by  the  exercise  of  reasonable  diligence,  might 
have  brought  forward  at  the  time  and  had  determined 
respecting  it.     Wagon  Company  v.  Byrd^  460. 

9.  The  fact  that  some  of  the  State's  witnesses  testified  that 

defendant  had  told  them  that  ho  was  a  member  of  the  firm, 
as  was  sought  to  be  shown  in  the  civil  case,  did  not  estop 
defendant  from  showing  that  he  was  not  a  member  and 
that  his  statement  to  such  witnesses  was  not  correct. 
State  y.  Smith,  856. 

ESTOPPEL,  In  Pais  : 

The  owner  of  land  who  aids  another  to  obtain  a  loan  by  mort- 
gage thereon  as  the  latter's  property,  and  uses  language 
calculated  and  intended  to  induce  the  lender  to  believe 
that  he  has  no  title  to  the  property,  and  that  the  borrower 
is  the  owner,  is  estopped  to  deny  that  the  borrower  is  the 
true  owner,  the  lender  having  no  notice,  actual  or  con- 
structive, that  the  title  is  not  in  the  borrower.  Shattuck 
v.  Cauley,  292. 

EVIDENCE : 

1.  Where,  in  the  trial  of  an  action  by  one  claiming  to  be  the 
assignee  of  an  interest  in  a  judgment  obtained  by  one 
county  against  another,  the  only  evidence  as  to  the  assign- 
ment was  the  record  of  the  case  in  which  the  judgment 
was  rendered,  showing  that  the  commissioners  of  the 
creditor  county  had  assigned  the  judgment  against  the 
debtor  county  to  various  persons,  of  whom  plaintiff's 
ancestor  was  one,  but  plaintifT's  name  nowhere  appeared 
119_66 


1042  INDEX. 


as  one  of  the  assigrnees,  it  was  error  to  refase  an  iDstrae- 
tioa  that  there  was  do  evidence  of  an  assif^nment  to  plaint- 
iff.   Nicholson  V.  Commissioners,  20. 

2.  In  an  action  by  a  legatee  to  recover  a  claim  due  to  the  t«e- 
tator^s  estate,  where  it  does  not  appear  that  an  execator 
was  appointed,  and  that  he  settled  the  estate  and  assigned 
the  claim  to  plaintiff,  it  will  not  be  presumed  that  these 
things  were  done.   Ibid. 

8.  Where  a  mortgage  is  fraudulent  upon  its  face  the  fraud  can- 
not be  rebutted  by  evidence,  and  it  is  the  duty  of  the  coart 
to  declare  it  fraudulent  and  void  ;  but  where  the  fraad  is 
not  disclosed  on  the  face  of  the  instrument,  bat  sufficient 
badges  appear  to  create  a  presumption  of  fraud,  the  pre- 
sumption may  be  rebutted  by  evidence,  the  burden  being 
upon  the  defendant.     Coiran  v.  Phillips^  26. 

4.  In  the  trial  of  an  action  to  set  aside  a  deed  for  fraud,  a  pre- 

sumption of  fraud  raised  by  the  deed  in  evidence  cannot 
be  rebutted  by  the  defendant's  testimony  that  the  deed 
was  made  in  good  faith.     Ibid. 

5.  Where  a  chattel  mortgage  given  by  husband  and  wife  on  a 

stock  of  goods  to  secure  notes  previously  given  by  thehos. 
band  for  the  purchase  of  a  half-interest  therein,  the  wife 
being  the  owner  of  the  other  half,  provided  that  the  hus- 
band should  remain  in  possession  of  the  stock  and  condnct 
the  business  as  agent  for  the  mortgagee  at  a  salary  greatly 
in  excess  of  what  he  liad  formerly  received  from  the  busi- 
ness, and  no  money  was  required  to  be  paid  over  to  the 
mortgagee  until  the  maturity  of  the  notes;  Held.  that. 
while  not  fraudulent  on  its  face,  as  a  matter  of  law  therein 
a  presumption  of  fraud  which  cannot  be  rebutted  by  evi- 
dence of  the  parties  that  the  deed  was  made  in  good  faith 
and  not  to  defraud  creditors.     Ibid. 

6.  The  adjudication  by  the  clerk  of  the  sui>erior  court  that 

a  certificate  of  probate  is  correct  and  sufficient  is  pre- 
sumptively true,  but  such  presumption  may  be  rebutted 
by  competent  evidence.    Hughes  v.  Long,  52. 

7.  When  it  appears  or  is  admitted  that  an  act  was  not  done  by 

an  officer  de  Jure,  it  is  incumbent  upon  the  party  relying: 
upon  the  validity  of  his  acts  to  show  that  he  was  an  officer 
de  facto.    Ibid. 


INDEX.  1043 


8.  In  the  trial  of  an  action  to  recover  a  machine  claimed  by 
the  plaintiff  and  attached  to  a  mill  which  defendant  had 
bought,  it  was  competent  for  plaintiff  to  prove  that  the 
machine  was  placed  in  the  mill  for  temporary  use,  to  be 
sold  or  removed  by  plaintiff  as  it  proved  to  be  satisfactory 
or  not.     Causey  v.  Plaid  Mills,  180. 

0.  Where,  in  the  trial  of  an  action  for  damages  for  personal 
injuries,  it  appeared  that  the  conditions  were  precisely  the 
same  as  when  plaintiff  was  injured,  it  was  competent  to 
prove  that  once  before  an  employee  had  been  injured  by 
the  exposed  knives  of  a  planing  machine,  as  tending  to 
show  reasonable  ground  for  the  master  to  apprehend  like 
danger  if  the  knives  should  be  covered.  Turner  v.  Lum- 
ber Company,  387. 

10.  In  the  trial  of  an  action  for  damages  for  personal  injuries 
sustained  by  plaintiff  while  working  at  the  defendant's 
planing  machine,  evidence  was  properly  admitted  to 
show  that  the  danger  connected  with  certain  parts  of  the 
machine  could  have  been  avoided  by  a  slight  alteration  in 
such  parts,  since  the  failure  to  make  such  alterations 
tended  to  show  want  of  due  care.     Ibid. 

11.  Where,  in  the  trial  of  an  action  of  ejectment,  the  defend- 
ant, for  the  purpose  of  showing  the  character  of  his  own 
possession  and  in  rebuttal  of  plaintiff's  title,'offered  in  evi- 
dence the  tax  lists  for  a  large  number  of  consecutive  years 
to  show  that  the  land  in  dispute  had  been  listed  for  taxa- 
tion by  hiiu  and  those  under  whom  he  claimed,  and  that 
plaintiff  did  not  list  the  land  during  any  of  said  years ; 
Held,  that  such  evidence  was  competent  and  that  its 
weight  was  for  the  jury.    Pasley  v.  RirJiardson,  449. 

12.  The  rule  that  evidence  must  be  addressed  to  the  ears  and 
not  to  the  eyes  is  to  prevent  the  exhibition  of  papers  about 
which  there  is  some  defect,  such  as  forgery,  erasure,  etc., 
concerning  which  only  expert  testimony  is  admissible;  but, 
when  there  is  no  defect  in  an  instrument  which  has  been 
put  in  evidence,  it  is  not  error  to  permit  it  to  be  exhibited 
to  the  jury  during  argument.     Riley  v.  Hall,  406. 

13.  In  the  trial  of  an  action  to  set  aside 'a  deed  ^alleged  to  have 
been  obtained  from  the  grantor  by  undue  influence  of  the 
defendants  and  others  in  their  behalf,  evidence  that  the 
mother  of  the  grantees  had,  prior  to  its  execution,  acquired 
a  strong  influence  over  the  grantor,  who  was  an  old  man. 
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in  poor  health  and'  of  feeble  mind  ;  that  she  caused  a  sepa- 
ration between  him  and  his  wife*  and  continued  to  liTe 
with  him  until  his  death,  is  admissible  on  the  issoe  of 
undue  influence  in  obtaining  the  deed,  and,  together  with 
the  failure  of  the  grantees  to  show  payment  of  but  a  sm&ll 
part  of  the  value  of  the  property,  is  sufficient  to  authoriie 
the  submission  of  the  issue  to  the  jury.     Ihid. 

14.  In  the  trial  of  an  action  to  which  the  defendant  had  set  up 
the  plea  of  the  Statute  of  Limitations,  it  was  improi)er  to 
allow  the  plaintiff  to  ask  the  defendant  on  cross-examina- 
tion, for  the  purpose  of  impeaching  him,  whether  he  had 
not  interposed  the  same  defense  to  various  claims  previ- 
ously.    Cecil  V.  Henderson,  422. 

15.  Where,  in  the  trial  of  an  action  to  recover  land,  the  plaint- 
iff relied  upon  a  judgment  rendered  against  defendant's 
husband  prior  to  the  Constitution  of  1868,  execution 
thereon  and  sheriff's  deed  to  the  purchaser  under  whom 
plaintiff  claimed,  and  the  defendant  objected  to  the  judg- 
ment because  it  contradicted  the  sheriff's  deed,  which 
showed  that  the  land  was  sold  subject  to  the  homestead 
of  defendant's  husband  ;  Held,,  that,  inasmuch  as  the  home- 
stead right  did  not  attach  under  the  judgment  rendered 
on  a  debt  prior  to  1868,  the  judgment  was  admissible  in 
evidence.     Campbell  v.  Potts,  530. 

16.  While  the  plot  annexed  to  a  survey  as  provided  in  Section 
2769  of  The  Code,  and  made  a  part  of  the  grant  for  the  pur- 
pose of  indicating  the  shape  and  location  of  the  boundary 
is  not  conclusive  and  cannot,  of  itself,  control  the  wordsof 
the  body  of  the  grant,  yet  it  is  competent,  in  connection 
with  other  testimony,  as  evidence  of  the  location  by  an 
original  survey  different  from  that  ascertained  by  running 
the  calls  of  the  grant.     Higdon  v.  Rice,  623. 

17.  In  an  action  to  recover  land  a  certified  copy  of  the  original 
certificate  of  survey  attached  to  a  land  grant  in  the  oflBce 
of  the  Secretary  of  State  is  admissible  in  evidence  to 
prove,  in  connection  with  other  testimony,  a  mistake  in  a 
line  of  boundary  in  the  original  grant  itself.    Ibid, 

18.  In  the  trial  of  an  indictment  for  fornication  and  adul- 
tery, it  is  not  necessary  to  show  by  direct  proof  the  actual 
bedding  and  cohabiting,  but  only  beyond  a  reasonable 
doubt  circumstances  from  which  the  guilt  of  the  parties 
may  be  inferred.     State  v.  Dukes,  782. 


INDEX.  1045 


10.  While  evidence  of  an  act  of  illegal  intercourse  occurring 
more  than  two  years  before  the  indictment  is  not  compe- 
tent as  substantive  testimony,  it  may  be  considered,  if 
believed,  as  corroborative  evidence  of  subsequent  associa- 
tion.   Ibid. 

20.  On  tlie  trial  of  an  appeal  from  a  judgment  of  a  justice  of  the 
peace  in  bastardy  proceedings,  the  oath  and  examination 
of  the  woman  is  prima  facie  evidence  of  the  defendant's 
guilt,  and  the  burden  ie  on  him  to  exonerate  himself  from 
the  charge.     State  v.  Mitchell^  784. 

21.  The  term  "'^  priina  facie  "^  is  synonymous  with  the  word 
*'  resumptive"  as  used  in  Section  32  of  The  Code^  in  defining 
evidence  that  is  to  be  received  and  treated  as  true  *'  until 
rebutted  by  other  testimony  which  may  be  introduced  by 
the  defendant."    Ibid. 

22.  Notwithstanding  the  fact  that  the  oath  and  examination 
of  the  mother  of  a  bastard  child  are  presumptive  evidence 
against  defendant,  yet.  if  the  defendent  denies  the  pater- 
nity and  contradicts  the  testimony  of  the  prosecutrix,  the 
matter  is  put  at  large,  and  the  jury  must  be  satisfied, 
beyond  a  reasonable  doubt,  of  the  defendant's  guilt,  and 
an  instruction  which  allows  the  jury  to  convict  on  tes- 
timony that  merely  ''satisfies"  them  of  his  guilt,  is  erro- 
neous.    State  V.  Rogers^  793. 

23.  Where,  in  a  prosecution  of  several  defendants  for  conspir- 
ing to  defraud,  evidence  of  a  common  design  is  shown,  tes- 
timony tending  to  iirove  the  unlawful  acts  of  persons,  not 
indicted,  in  furtherance  of  such  design,  is  competent. 
State  V.  Turner,  841. 

24.  In  a  prosecution  for  conspiracy  to  defraud  insurance  com- 
panies, a  witness  for  the  state  testified  that  he  was  the 
agent  of  defendants  to  fraudulently  obtain  insurance  on  the 
lives  of  diseased  or  aged  persons,  and  find  purchasers  for 
the  policies  who  would  keep  the  premiums  paid  ;  that  one 
B.,  who  was  not  on  trial,  "  was  also  the  a  gent  of  the  defend- 
ants ;  that  they  all  said  he  was  "  ;  and  that  witness  saw  B. 
olTer  to  sell  a  policy  on  the  life  of  one  M. ;  Held,  that  the 
declaration  of  B.,  made  after  the  entry  of  defendants  into 
the  conspiracy,  and  up  to  the  time  when  the  overt  act  was 
committed,  were  admissible  against  defendants.    Ibid. 
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25.  When  the  genuineneBs  of  a  paper,  or  of  a  sigDatnre  to  & 
paper,  which  it  is  proposed  to  make  the  basis  of  a  compari- 
son  of  handwriting,  is  not  denied,  nor  cannot  be  denied, 
an  expert  may,  in  the  presence  of  the  jury,  compare  it  with 
another  paper  or  signature,  the  genuineness  of  which  ii 
questioned.    State  v.  Noe,  849. 

26.  A  bond  given  by  a  defendant  for  his  appearance  to  answer 
a  criminal  charge,  and  constituting  a  part  of  the  record, is 
admissible  on  his  trial  for  the  purpose  of  comparison,  by  an 
expert,  with  a  signature  whose  genuineness  is  questioned, 
the  presumption  being  that  the  signature  to  the  bond  is 
genuine.    Ibid. 

27.  On  the  trial  of  defendant  for  murder,  hetestifed  that  as  he 
and  his  co-defendants  approached  the  deceased  and  other 
Indians,  the  deceased  threw  a  rock  at  him  and  the  other 
defendants  (one  of  whom  was  struck),  and  that  he,  the 
defendant,  thereupon  assaulted  and  cut  the  deceased  with  a 
knife,  and  that  he  thought  he  was  right  in  doing  so,  as  he 
was  afraid  of  the  Indians.  Upon  cross-examination,  the 
State  was  allowed  to  ask  him  if  he  considered  himself  jasti- 
fied  in  jumping  on  the  deceased  and  cutting  him  with  a^ 
knife,  when  one  of  the  other  defendants  was  already  apon 
him.  Ileldn  there  was  no  error  id  permitting  the  question. 
State  V.  Baker,  912. 

28.  The  declarations  of  a  defendant,  charged   with  murder   . 
made  a  few  hours  before  the  homicide,  and  tending  toshow 
animosity  against  the  deceased,  were  properly  admitted 
as  evidence  on  the  trial.     State  v  linker,  912. 

Parol,  When  Admissible  : 

1.  The  rule  that  parol  evidence  will  not  be  admitted  to  contradict, 

modify  or  explain  a  written  contract  does  not  apply  where 
the  modification  is  alleged  to  have  been  made  subsequent 
to  the  execution  of  the  contract.    Harris  v.  Murphy,  :M- 

2.  A  receipt  in  full,   when  it  is  only  an  acknowledgment  of 

money  paid,  and  does  not  constitute  a  contract  in  itself,  is 
only  prima  facie  conclusive,  and  the  recited  fact  maybe 
contradicted  by  parol  testimony.     Keaton  v.  Jones,  43, 

3.  A  memorandum  signed  by  the  parties  to  a  transaction  and 

stating  '*  this  is  to  show  that  J.  &  Co.,  and  J.  D.  K.  have 
this  day  settled  all  accounts  standing  between  them  to 
date  and  all  square,  except  the  balance  of  $300  as  dealing 
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with  and  through  S.  &  Son,  for  which  amount  we  hold  both 
responsible,^'  is  not  a  contract,  but  only  evidence  of  a 
settlement  and  subject  to  be  explained  by  parol  proof.  Ibid. 

4.  Parol  evidence  is  not  allowed  to  explain  a  patent  ambiguity 

in  the  description  of  a  chattel  conveyed  in  a  chattel 
mortgage.    Holman  v.  Whitaker^  113. 

5.  Parol  evidence  is    not  competent  to  show  an  acknowledg- 

ment of  a  debt  barred  by  the  Statute  of  Limitations  for  the 
purpose  of  repelling  the  bar.     Christmas  v.  Haywood,  130. 

6.  "Where  i>roperty  is  transferred  from  a  parent  to  a  child,  the 

question  whether  it  is  a  gift,  loan  or  advancement  is  to 
be  settled  by  the  intention  of  the  parent  and  surrounding 
circumstances  to  show  which  parol  evidence  is  admissible. 
Kiger  v.  Terry,  456. 

7.  The  rule  that  the  best  evidence  as  to  the  contents,  meaning 

and  effect  of  a  written  contract  is  the  instrument  itself, 
applies  only  when  the  contest  concerning  the  same  is 
between  the  parties  thereto  ;  where  the  controversy  over 
personal  property  is  between  persons  not  parties  to  written 
contract  under  which  a  party  claims  title,  and  it  is  collat- 
erally attacked,  parol  evidence  as  to  its  contents  and 
meaning  is  admissible.    Archer  v.  Hooper,  r)81. 

8.  While  parol  evidence  is  not  competent  to  contradict  and 

change  the  calls  in  a  grant  or  deed,  it  may  be  used  and 
marked  lines  proved  to  locate  the  corner  called  for  or  to 
show  that,  by  a  ''  slip  of  the  pen/'  a  course  different  from 
that  intended  was  written  in  making  out  the  survey  and 
grant,  as  "  nouth  "  instead  of  "  north."  Davidson  v.  Shu- 
ler.  582. 

9.  It  is  a  rule  of  law  that  deeds  and  grants  shall  be  so  run  as  to 

include  the  land  actually  surveyed  with  a  view  to  its  exe- 
cution, and  parol  evidence  is  admissible  to  show  that,  by 
mistake  of  surveyor  or  draughtsman,  the  calls  for  course 
and  distance  incorporated  in  a  deed  or  grant  are  different 
from  those  established  by  a  previous  or  contemporary 
running  by  the  parties  or  their  agents.  Higdon  v.  RiQe, 
623. 

10.  Whenever  it  can  be  proved  that  there  was  a  line  actually 
run  by  the  surveyor,  and  was  marked  and  a  corner  made, 
the  party  claiming  under  the  patent  or  dt^ed  shall  hold 
accordingly,  notwithstanding  a  mistaken  description  of 
the  land  in  such  patent  or  deed.    1  bid. 
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EVIDENCE,  SufHciency  of  to  go  to  jury,  822  : 

1.  To  entitle  evidence  to  be  submitted  to  a  jury,  it  must  be 

such  as  would  justify  the  finding  of  a  verdict  in  favor  of 
the  party  introducing  it.     Bryan  v.  Bullock^  193. 

2.  Where,  in  the  trial  of  an  action  to  hold  defendant  liable  as  a 

partner  of  8.,  it  appeared  that  S.  was  engaged  in  buying 
timber  trees  from  divers  persons  and  converting  them  into 
cross-ties  and  selling  the  same  to  defendant,  as  he  had 
done  to  others  ;  that  defendant  agreed  to  pay  and  did  pay 
the  vendors  of  the  trees,  instead  of  paying  directly  to  S., 
by  accepting  the  latter's  drafts  on  him,  the  sellers  being 
protected  by  retaining  title  until  the  cross- ties  were  paid 
for  or  satisfactory  assurances  of  payment  were  received; 
Held,  that  the  evidence  of  partnership  between  defendant 
and  S.  was  too  slight  to  be  submitted  to  the  jury.    Ibid. 

Z»  Where,  in  the  trial  of  an  action  to  cancel  and  set  aside  a 
deed  alleged  to  have  been  procured  by  undue  influence,  it 
appeared  that  the  grantor  was  old  and  infirm,  and  was  very 
fond  of  the  grantee,  her  cousin,  and  placed  great  confidence 
in  liim  ;  that  the  consideration  for  tlie  deed  was  an  agree- 
ment on  the  part  of  the  grantee  to  support  the  grantor  for 
life,  which,  according  to  her  life-expectancy,  was  fair  and 
adequate  :  Held,  that  the  evidence  was  not  sufficient  to 
show  the  existence  of  a  ftduciarv  relation  between  the 
parties  so  as  to  raise  a  presumption  of  unfair  dealing  or 
undue  influence,     Maunty  v.  Redwine,  534. 

4.  Where  a  person  walking   on  the  side  path  of  a  railroad. 

where  he  is  safe,  falls  from  running  or  otherwise  so  as  to  l)e 
struck  by  the  locomotive  when  it  is  too  late  for  the  engineer 
to  stop,  no  fault  can  be  imputed  to  the  engineer,  and  where 
in  the  trial  of  an  action  for  damages  for  the  injury  to  surh 
person  resulting  in  his  death,  those  facts  appeared,  together 
with  the  further  fact  that  dec^^ased  heard  and  could  by 
looking  backwards  have  seen  the  train,  it  was  not  error  in 
the  trial  judge  to  hold  that  in  no  view  of  the  evidence 
could  the  i)laintiff  recover.  MarkJiam  v.  Raiiroad 
Covipany,  715. 

5.  Where  there  is  evidence  of  a  fact  which,  in  connection  with 

other  matters,  if  proved,  would  establish  the  fact  in  isene. 
then  the  fact  so  calculated  to  form  a  link  in  the  chain, 
although  the  other  links  are  not  supplied,  is  some  evidence 
tending  to  establish  the  fact  in  issue,  and  its  suflElciency 
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should  be  passed  on  by  the  jury  ;  otherwise  when  the  evi- 
dence, under  no  circumstances,  has  any  relevancy  or 
tendency  to  establish  the  fact  in  issue.  Weeks  v.  Railroad 
Company y  740. 

6.  In  an  action  for  personal  injuries  caused  by  being  thrown 

from  a  car  by  a  collison  with  an  engine,  where  there  was 
some  evidence  tending  to  show  that  a  sudden  push  of  the 
engine  was  reckless  negligence,  it  was  error  for  the  court  to 
state  that  under  the  evidence  the  plaintiff  was  not  entitled 
to  recover.     Ibid. 

7.  On  the  trial  of  defendants  G.  and  A.  for  an  affrav   and 

mutual  assault  with  a  deadly  weapon,  it  appeared  that  G., 
after  walking  up  and  down  the  street  swearing  that  he 
could  whip  any  man,  struck  A  in  the  face  with  his  fist,  the 
blow  being  heard  across  the  street ;  that  A.  struck  G.  with 
a  pair  of  iron  plyers;  that  G.  then  put  his  hand  in  his 
pocket  as  if  to  draw  a  knife  and  A.  caught  him  by  the 
arms  and  prevented  him  from  getting  his  hand  out  of  the 
pocket,  and  that  G.,  getting  loose  jumped  upon  a  box 
and  saying  he  was  an  officer,  commanded  the  peace  ;  Ifeldy 
that  the  evidence  was  sufficient  to  suj^port  a  verdict  of 
guilty  against  G.  (A.  having  pleaded  guilty.)  JState  v. 
Amis,  804. 

8.  Where,  in  the  trial  of  one  charged  with  forgery,  there  was 

evidence  that  the  prosecutor's  cashier  missed  from  his 
emi^loyer's  check  book  two  numbered  blank  checks;  that 
on  the  afternoon  of  the  same  day  defendant,  who  had 
been  seen  about  the  proj^ecutor's  office  in  the  forenoon, 
presented  a  check  at  the  bank,  numbered  like  one  of  the 
missing  blank  checks,  and  fraudulently  purporting  to  be 
signed  by  the  prosecutor;  that,  on  being  questioned  by 
the  bank  teller,  defendant  tore  up  the  check  and  ran 
away  ;  and  that  when  arrested  a  part  of  the  signed  check 
was  found  on  him,  together  with  a  bl  ink  ^heck,  the  num- 
ber on  which  corresponded  with  one  of  the  missing  checks 
is  sufficient  to  establish  the  charge  of  forgery. — State  v. 
3Iatloeky  806. 

9.  When,  on  the  trial  of  defendant,  who  was  charged  with 

causing  the  death  of  one  G.  by  screwing  down  the  safety 
valve  of  a  boiler  of  which  G.  was  fireman,  therebv  inten- 
tionally  causing  an  explosion  which  resulted  in  the  death 
of  G.  and  another,  there  was  evidence  tending  to  show 
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tiiat  defendant  had  malice  toward  G«,  who  hiMl  takeohis 
place  as  fireman  after  hie  discharge  from  that  position: 
that  he  was  at  the  boiler  alone  about  midnight  of  the 
night  before  the  explosion;  that  the  valve  had  been  screwed 
down  by  some  one  unknown,  and  the  explosion  thus 
caused  ;  that  the  defendant  soon  after  the  explosion  wm 
heard  to  say  that  he  had  been  expecting  every  minute  that 
morning  to  hear  the  explosion  and  consequently  had  Dot 
gone  near  it,  and  that  he  had  said  the  day  before  that  the 
explosion  would  occur,  and  th^t  defendant's  character  was 
bad  ;  Held^  that  the  evidence  was  suflScient  to  authorize 
the  trial  judge  to  submit  the  case  to  the  jury.  State  x. 
Beat,  809. 

10.  Where  the  defense  to  an  indictment  of  a  railroad  company 
for  runnini;  its  freight  train  on  Sunday  was  that  it  was 
necessary  to  do  so  to  preserve  the  health  and  lives  of 
the  crew  and  the  only  evidence  offered  in  support  of  such 
defense  was  that  water  could  not  be  obtained  from  a 
tank  at  a  station  passed  by  the  train  before  reaching 
Greensboro,  and  that  it  could  not  have  been  obtained  by 
pumping  (the  well  being  empty),  and  it  ap{>eared  that 
food  and  water  could  have  been  obtained  at  any  other 
station  passed  by  the  train  ;  Held,  that  such  evidence  was 
inbulUcient,  and  the  authorities  of  the  railway  company 
should  have  ordered  the  train  to  a  siding  at  a  time  early 
enough  to  preclude  all  possibility  of  a  necessity  for  vio- 
lating the  statute.     State  v.  Roil  way,  814. 

11.  Where  on  a  trial  for  robbery,  the  evidence  was  that  the 
prosecutor  had  shown  his  money  in  a  barroom  where 
defendant  was  ;  that  when  he  started  home  defendant  and 
another  followed  him  and  defendant  pretended  to  help 
him  on  his  horse,  and  put  his  hand  in  his  pocket  and  wa« 
accused  of  tryiny:  to  rob  him  ;  that  prosecutor  then  rode 
towards  home  and  about  one-half  mile  from  town  he  wae 
struck  from  behind  and  rendered  unconscious,  and  npon 
regaining  consciousness,  his  money  was  gone  :  that  across 
fields  it  was  nearer  from  the  barroom  to  the  place  where 
he  was  robbed  than  by  the  road,  and  that,  when  prose- 
cutor started  homeward  by  the  road,  defendant  starred 
across  the  field ;  and  that  next  morning  tracks  which 
defendant's  shoes  fitted  were  found  in  the  road  where 
prosecutor  was  robbed  ;  ffefd,  that  the  evidence  was  not 
only  sufficient  to  be  submitted  to  the  jury,  but  clearly 
supported  the  verdict.    State  v.  Jycach^  828. 
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12.  Where,  in  the  trial  of  an  indictment  for  forcible  trespasB, 
it  appeared  that  the  prosecator^s  mill  was  placed  on  land 
leased  by  the  defendant,  with  the  consent  and  ander  con- 
tract with  the  latter;  that  the  defendant  was  to  furnish  logs 
to  be  sawed  by  the  prosecutor  at  a  specified  price ;  that 
the  defendant  and  his  laborers  destroyed  the  mill  in  the 
presence  of  the  prosecutor,  who  protested  against  it ;  that 
no  notice  had  been  given  to  prosecutor  of  ^efendant^s 
intention  to  remove  the  mill,  and  that  defendant,  when 
asked  why  he  did  not  let  the  prosecutor  know  that  he  was 
going  to  tear  down  the  mill,  said:  *'It  would  not  have 
done,^^  the  owner  ^^  was  in  possession  and  would  have' been 
bad  to  get  out ;  "  Held^  that  it  was  proper  to  leave  to  the 
jury  the  question  whether  the  defendant  was  guilty 
after  determining  in  whom  was  the  possession.  State  v. 
Woodward,  836. 

18.  The  facts  recited  in  the  opinion  of  the  court  held  to  be  suffic- 
ient to  be  submitted  to  the  jury  on  the  question  of  defend- 
ant's guilt,  the  credibility  and  weight  of  such  evidence 
being  exclusively  for  the  jury.    State  v.  Pearson^  871. 

EXCEPTIONS : 

1.  While  the  better  practice  in  entering  exceptions  to  a  charge 

is  to  make  them  on  a  motion  for  a  new  trial  in  order  that 
the  trial  judge  may,  if  he  sees  proper,  grant  a  new  trial 
without  appeal,  yet  the  appellant  has  the  right  to  assign 
the  errors  fo/  the  first  time  in  his  case  on  appeal.  Bank  v. 
Sumner,  591 

2.  Exceptions  to  errors  (other  than  those  to  the  charge)  that 

might  be  cured  by  the  judge  if  made  during  the  trial  can- 
not be  made  for  the  first  time  in  the  case  on  appeal.    Ibid. 

3.  An  omission  to  state  evidence  favorable  to  a  pirty  is  not 

assignable  as  error  unless  pointed  out  at  the  time.    Ibid. 

EXCEPTIONS,  Broadside  : 

A  broadside  exception  to  a  charge  **  for  error  in  the  charge  as 
given  "  will  not  be  considered.  Andrews  v.  Telegraph 
Co7npanyy  403. 

EXCEPTIONS  IN  DEED  : 

1.  A  conveyance,  unless  a  contrary  intent  is  expressed  in  the 
deed,  relates  to  the  date  of  its  execution,  and  only  such 
property  passes  as  fulfills  the  description  at  the  time  of 
executing  the  conveyance.     Warren  v.  Short,  89. 
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2.  An  exception  in  the  deed  of  a  part  of  the  thing  granted  mast 
be  described  with  the  same  certainty  as  tlie  sabject-matt^r 
of  the  conveyance,  and  the  rule  for  ascertaining  what  ifl 
excepted  is  the  same  as  that  for  determining  what  passes 
by  the  deed.    Ibid. 

8.  A  conveyance  of  all  the  timber  which  measures  twelve  or 
more  inches  in  diameter  at  the  stump,  growing  on  a  cer- 
tain tract,  all  of  it  to  be  cut  and  removed  within  ten  yean, 
includes  only  the  timber  of  that  dimension  when  the  con- 
veyance was  executed.    Ibid, 

In  Statute : 

On  a  trial  for  larceny  in  the  superior  court  the  fact  that  the 
amount  stolen  was  less  than  $20,  and  the  taking  was  neither 
from  the  perHon  nor  a  dwelling  house,  is  matter  of  defense 
which  it  is  incumbent  on  the  defendant  to  show  in  diminu- 
tion of  the  sentence.    State  v.  Harris,  811. 

To  Appellant^s  Statement  of  Case  on  Appeal : 

The  exceptions  to  the  appellant's  statement  on  appeal  should 
be  specific  ;  and,  where  they  are  so  general  as  to  leave  the 
case  indefinite,  it  will  be  remanded  to  the  court  below  in 
order  that  it  may  be  settled  by  the  judge.  State  v.  King, 
910. 

EXECUTORS: 

1.  Trustees  having  no  right   to  sell    trtist    property  nnless 

authorized  by  the  instrument  creating  the  trust  or  by  an 
order  of  court  of  equity,  persons  purchasing  from  them  do 
so  at  their  peril.     Cox  v.  Bank,  802. 

2.  An  executor  has  the  right  to  sell  or  pledge  securities  belong- 

ing to  the  estate  only  for  the  purposes  of  the  estate,  and,  in 
the  absence  of  collusion,  the  purchaser  need  not  look  to 
the  application  of  the  proceeds.    Ibid. 

EXECUTORY  CONTRACT: 

1.  Where  the  promisfS  of  the  parties  to  an  executory  contract 

are  not  independent,  but  conditional  and  dependent  the 
one  upon  the  other,  failure  of  performance  in  whole  or 
part  by  one  party  thereto  discharges  the  other.  Sydnor 
V.  Boyd,  481. 

2.  Defendant  applied  for  two  policies  of  insurance,  one  on  his 

own  life,  payable  to  his  wife,  and  the  other  on  the  life  of 
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his  wife,  payable  to  himself ,  and  agreed  to  execute  to  the 
plaintiff  (the  agent)  his  note  for  the  premiams  on  both. 
Upon  delivery  of  the  policies  both  were  found  to  be  pay- 
able to  his  wife,  and  he  refused  to  accept  them.  There- 
after the  agent  took  back  the  policies,  and  soon  returned 
them  with  what  purported  to  be  a  written  assignment  to 
defendaut  by  his  wife  of  the  policy  on  her  own  life,  unac- 
companied by  certificate  of  her  privy  examination.  Upon 
assurances  of  plaintiff  that  the  assignment  was  as  effectual 
as  if  the  policy  had  been  originally  made  payable  to  him, 
defendant  executed  his  note  for  the  two  premiums,  but 
soon  thereafter  received  a  letter  from  the  insurance  com- 
pany acknowledging  receipt  of  the  duplicate  assignment, 
but  notifying  him  that  the  company  assumed  no  responsi- 
bility as  to  the  validity  of  the  assignment.  .  Thereupon 
defendant  stated  that  he  did  not  want  the  policies  and 
denied  his  liability  on  the  note  ;  Ifeld,  in  an  action  on  the 
note  by  the  payee,  that,  the  assignment  of  the  policy  being 
invalid,  there  was  a  failure  on  the  part  of  plaintiff  to  per- 
form his  contract  which  released  the  defendant  from  his 
liability  on  the  note.    Ibid. 

Of  Feme  Covert : 

1.  A  married  woman  is  incapable  of  entering  into  any  contract 

to  affect  her  real  and  personal  estate,  except  for  her  neces- 
sary personal  expenses,  or  for  the  support  of  her  family,  or 
such  as  were  necessary  in  order  to  pay  her  ante-nuptial 
debts,  without  the  written  assent  of  her  husband,  unless 
she  is  a  free  trader.    Loan  Association  v.  Blacky  823. 

2.  In  order  to  charge  the  wife's  separate  property,  where  the 

husband's  assent  is  given,  the  intent  to  so  charge  it  must 
appear  on  the  face  of  the  instrument  creating  the  liability, 
though  the  property  to  be  subjected  need  not  be  specified. 
Ibid. 

3.  A  wife  cannot  subject  her  land,  or  any  separate  interest 

therein,  in  any  possible  way,  except  by  a  regular  convey- 
ance, executed  according  to  the  requirements  of  the  stat- 
ute.   Ibid. 

EXCUSABLE  NEGLECT,  Motion  to  Set  Aside  Judgment  for,  428. 

EXPERT  TESTIMONY  : 

When  the  genuineness  of  a  paper,  or  of  a  signature  to  a  paper, 
which  it  is  proposed  to  make  the  basis  of  a  comparison  of 
handwriting,  is  not  denied  nor  cannot  be  denied,  an  expert 
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may,  in  the  presence  of  the  jury,  compare  it  with  another 
paper  or  signature,  the  genuineness  of  which  isqaestioned. 
State  V.  Noe,  849. 

FEE  SIMPLE  ESTATE : 

A  condition  annexed  to  a  conveyance  in  fee-simple,  by  deed  or 
will,  preventing  alienation  of  the  estate  by  the  grantee 
within  a  certain  period  of  time,  is  void.  Latimer  v.  Wad- 
dell,  370. 

FELONIOUS  INTENT : 

Where,  on  the  trial  of  one  charged  with  larceny,  it  appeared 
that  the  offence  was  committed  in. the  known  presence  of 
the  owner  of  the  property,  and  the  defendant  claimed  that 
his  offence  was  only  a  forcible  trespass,  it  was  error  to 
refuse  to  submit  to  the  jury  the  question  of  feloDioa^ 
intent.     State  v.  Coy,  901. 

FEME  COVERT  (See  also  '^Married  Woman  ^') : 

1.  Where  a  wife  mortgages  her  property  to  secure  her  hus- 

band^s  debt,  the  relation  she  sustains  to  the  transaction,  in 
reference  to  such  property,  is  that  of  surety,  and  hence,  w 
to  any  act  of  the  creditor,  as  by  extension  of  time,  &c.,  her 
property  will  be  released  like  any  other  surety.  Smith  v. 
Building  and  Loan  Association,  257. 

2.  Where  a  debtor,  whose  debt  was  secured  by  a  mortgage  upon 

his  wife's  land,  tendered  the  amount  due  to  the  agent  of 
the  creditor,  wlio  refused  to  accept  it  on  the  ground  that 
he  had  no  authority  to  accept  the  amount  tendered,  it 
being  less  than  the  creditor  claimed  to  be  due  ;  Held,  that 
the  wife's  land  was  thereby  released  from  liability  under 
the  mortgage.    Ibid, 

8.  A  married  woman  is  not  estopped  to  deny  the  title  of  a 
grantor  by  the  fact  that  she  is  in  possession  of  the  land  with 
her  husband,  w^ho  is  the  grantee's  tenant.  Shetr  v.  Call 
450. 

4.  Where  a  married  woman  joined  her  husband  in  a  mortgage 
on  land,  partly  his  and  partly  hers,  to  secure  the  husband*? 
debt,  his  land  should  first  be  sold  and  the  proceeds  paid 
upon  the  debt  in  exoneration  of  the  wile's  land.    Ibid. 

6.  Where  the  lands  of  a  husband,  together  with  lands  lielongiii^ 
to  his  wife,  are  included  in  a  mortgage  to  secure  the  hui^ 
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band's  debt,  and  a  sale  and  conveyance  under  the  mortgage 
are  invalid,  the  wife  may  alone  maintain  an  action  to  have 
the  deed  declared  void,  both  as  to  her  own  and  her  hus- 
band's lands.    Ibid. 

6.  An  insurance  policy  on  the  life  of  her  husband  payable  to  a 
married  woman,  being  a  vested  interest,  is  embraced  in  the 
word  '*  body ''  as  used  in  Section  1835  of  The  Code^  which 
requires  all  contracts  between  husband  and  wife  aflfecting 
the  body  or  capital  of  her  estate  to  be  in  writing,  &c.  Syd- 
nor  V.  Boyd,  481. 

FIDUCIARY  RELATIONS : 

Where,  in  the  trial  of  an  action  to  cancel  and  set  aside  a  deed 
alleged  to  have  been  procured  by  undue  influence,  it 
appeared  that  the  grantor  was  old  and  infirm,  and  was  very 
fond  of  the  grantee,  her  cousin,  and  placed  great  confidence 
in  him  ;  that  the  consideration  for  the  deed  was  an  agree- 
ment on  the  part  of  the  grantee  to  support  the  grantor  for 
life,  which  according  to  her  life-expectancy,  was  fair  and 
adequate ;  Held,  that  the  evidence  was  not  suflicient  to 
show  the  existence  of  a  fiduciary  relation  between  the  par- 
ties HO  as  to  raise  a  presumption  of  unfair  dealing  or  undue 
influence.     Mauney  v.  Red  wine,  534. 

FINDINGS  OF  FACT  : 

1.  This  Court  cannot  make  a  finding  of  facts,  and  when  a  ref- 

eree's report,  containing  a  large  volume  of  evidential  facts 
but  without  a  single  finding  of  fac't  either  by  him  as  referee 
or  by  the  judge  below,  conies  to  this  Court  it  Avill  be  reman- 
ded in  order  that  the  facts  mav  be  found.  Foushee  v.  Beck- 
with,  178. 

2.  It  was  the  duty  of  the  judge  below  when  the  report  of  the 

referee  came  before  him  in  such  a  shape  to  remand  the  case 
to  the  referee  for  the  findings  of  fact.     Ibid. 

3.  Where,  on  the  hearing  of  a  motion  to  set  aside  a  judgment 

for  excusable  neglect,  the  trial  judge  finds  the  facts  by 
consent,  such  findings,  when  there  is  any  evidence  such  as 
would  be  submitted  to  a  jury,  are  conclusive  and  not 
reviewable  on  appeal.    Marion  v.  Tilley,  473. 

FIXTURES  : 

1.  The  question  as  to  when  personal  property  becomes  a  fix- 
ture by  reason  of  being  attached  to  realty  depends,  as  a 
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general  rule,  upon  the  relations,  agreement  or  intention  of 
the  parties  interested  at  the  time  of  the  transaction,  and 
sometimes  upon  the  rights  of  others  who  become  inter- 
ested therein.     Causey  v.  Plaid  Mills ^  180. 

2.  Fixtures  put  up  by  the  lessee  of  land  are  not  a  part  of  the 
realty,  and  do  not  pass  with  the  land  so  as  to  survive  to 
the  owner  in  fee  on  the  termination  of  the  lease.  Wood- 
working Company  v.  Southwick,  611. 

FORCIBLE  TRESPASS : 

1.  The  gist  of  the  offence  of  a  criminal  forcible  trespass  is  that 

there  be  such  an  oflferof  violence  or  demonstration  of  force 
as  is  calculated  to  bring  about  a  breach  of  the  peace,  and 
this  may  be  implied,  even  if  there  be  no  actual  violence  or 
any  fear  inspired  by  those  committing  the  trespass,  if  the 
person  whose  possession  is  invaded  be  present  at  anytime 
during  the  commission  of  the  act  and  forbidding  it.  State 
V.  Woodward,  836. 

2.  In  the  trial  of  an  indictment  for  forcible  trespass,  it  appeared 

that  defendant  purchased  the  lease  of  a  stone  quarry  from 
B,  the  lessee,  and  entered  into  possession  and  began  to 
work  it :  that  thereafter  B  acquired  the  fee  simple  title  to 
the  quarry,  and  in  the  interval  between  working  hourp, 
and  while  defendant  was  absent,  entered  and  moved  out 
defendant's  '*  things"  from  the  quarry.  The  next  morn- 
ing defendant,  with  several  employees,  with  show  of  force, 
but  without  breach  of  the  jjeace,  went  to  the  quarry  and 
entered  ;  Held,  that  it  was  error  to  refuse  to  charge  that, 
if  defendant  entered  into  possession  under  a  contract  of 
sale  of  B.'s  interest,  and  afterwards  B.  purchased  the  fee 
and  entered  in  the  night-time,  and  when  defendant  came 
to  work  the  following  day  he  was  forbidden  to  enter, 
defendant's  entry,  under  such  circumstances,  would  not 
be  forcible  trespass,  defendant  being  in  possession  of  the 
land.     State  v.  Chi  Ids.  858. 

3.  In  such  case  it  was  error  to  charge  that,  if  the  jury  believed 

the  evidence,  B.  **  was  in  possession — what  the  law  calls 
*  possession.' "    If)id. 

FORECLOSURE  OF  MORTGAGE : 

Where,  in  an  action  of  debt  on  a  note,  and  to  foreclose  a  mort- 
gage given  to  secure  the  same,  the  execution  of  the  note 
and  mortgage  and  the  registration  of  the  latter  and  the 
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nan  payment  of  the  note  are  admitted,  the  plaintiff  is 
entitled  to  judgment  on  the  note  and  of  foreclosure,  and 
any  questions  raised  by  defendant  as  to  his  title  to  the 
land  can  only  be  passed  on  in  an  action  between  the  pur- 
chaser at  the  foreclosure  sale  and  the  defendant.  Hussey 
V.  Hill,  318. 

FORECLOSURE  SALE,  Commissioners : 

Trustees  and  commissioners  to  sell  land  under  judicial  order 
(other  than  in  partition  proceedings)  are  not  allowed  com- 
missions, either  by  statute  or  common  law,  but  only  such 
just  compensation  for  time,  labor,  services  and  expenses  as 
the  circumstances  of  each  case  warrant.  Smithy.  Fra- 
zier,  157. 

FORMA  PAUPERIS,  Actions  in  : 

1.  Under  Sec.  210  of  The  Code  the  judge  may,  in  his  discretion, 

require  a  plaintiff  who  has  been  allowed  to  sue  in  forma 
pauperis  to  give  security  for  costs.     Bale  v.  Presnell,  489. 

2.  An  order  compelling  plaintiff  who  has  sued  in  forma  pau- 

peris to  choose  whether  he  will  give  a  mortgage  on  his  land 
as  security  for  costs  or  have  his  action  dismissed,  is  not 
erroneous  except  to  the  extent  that  it  should  be  modified 
so  as  to  give  bond  for  costs  if  he  prefers  to  do  so.    Ibid. 

JUDGMENT : 

1.  In  the  trial  of  an  action  to  recover  land  the  pendency  of  a 

summary  process  of  ejectment  before  a  justice  of  the  peace, 
under  the  Landlord  and  Tenant  Act,  between  the  same 
parties,  cannot  be  pleaded  in  bar,  since  the  question  of 
title-  is  not  within  the  jurisdiction  of  the  justice  of  the 
peace.     Campbell  v.  P  tts,  530. 

2.  Where,  in  an  action  to  recover  land,  the  defendant  pleaded 

in  bar  a  former  judgment  in  an  action  brought  against  her 
by  plaintiff's  grantor,  in  which  defendant  had  denied  the 
grantor^s  title,  but  it  appeared  that  there  had  been  no  trial 
of  such  former  action,  but  only  a  judgment  of  dismissal ; 
Ifeld,  that  such  judgment  of  dismissal  was  not  a  bar  to  the 
existing  action.    Ibid. 

FORNICATION  AND  ADULTERY : 

1.  In  the  trial  of  an  indictment  for  fornication  and  adultery, 
it  not  necessary  to  show  by  direct  proof  the  actual  bed- 

119—67 
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ding  and  cohabiting,  but  only  beyond  a  reasonable  doabt 
circumstanoeB  from  which  the  gailt  of  the  parties  may  be 
inferred.    State  v.  Dukes,  782. 

2.  While  evidence  of  an  act  of  illegal  intercourse  occarring 
more  than  two  years  before  the  indictment  is  not  compe- 
tent as  substantive  testimony,  it  may  be  considered,  if 
believed,  as  corroborative  evidence  of  subsequent  associa- 
tion.   Ibid, 

FRAUD    AND  UNDUE   INFLUENCE,     Allegation  of  in  Com- 
plaint : 

In  an  action  to  set  aside  conveyances  alleged  to  have  been 
procured  by  fraud  and  undue  influence,  a  cause  of  action 
is  stated  by  the  complaint  which  alleges  that  the  defend- 
ant who  had  been  the  former  mistress  of  the  grantor,  and 
in  order  to  marry  whom  he  had  procured  a  divorce  from 
his  wife,  had  '^  by  continued  persuasion,  by  alternate  flat- 
tery and  complaining,  by  excessive  importunity,  by 
threats  of  abandoument  obtained  undue  influence  over 
the  will  of  the  said  Smith,  deceased,  '  the  grantor/  and  by 
means  of  this  fraud  and  undue  influence  she  exerted  such 
a  domestic  and  social  force  upon  the  said  Smith  that  be 
executed  the  deeds,  etc.,  and  the  plaintiffs  aver  that  said 
deeds  were  executed  by  reason  of  said  fraud  or  undue 
influence,  and  not  of  the  free  will  and  consent  of  said 
Smith.    Smith  v.  Smith,  814. 

Badges  of,  59. 

In  Law  : 

Where  a  mortgage  is  fraudulent  upon  its  face  the  fraud  can- 
not be  rebutted  by  evidence,  and  it  is  the  duty  of  the 
court  to  declare  it  fraudulent  and  void ;  but  where  the 
fraud  is  not  disclosed  on  the  face  of  the  instrument,  but 
sufficient  badges  appear  to  create  a  presumption  of  frand. 
the  presumption  may  be  rebutted  by  evidence,  the  barden 
being  upon  the  defendant.     Cowan  v.  Phillips,  96. 

FRAUD,  Presumption  Of  : 

1.  If  fraud  appears  plainly  on  the  face  of  an  impeached  instra- 
ment  the  presumption  of  fraud  is  conclusive,  and  the  cooit 
will  pronounce  it  void  in  law  without  the  interventioD  d 
a  jury.    Redmond  v.  Chandley,  576. 
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2.  If  f raad  does  not  appear  on  the  face  of  an  impeached  instra- 

ment,  the  facte  are  to  be  developed  on  the  trial  before  a 
jary  ;  and  if  the  plaintiff  shows  certain  facts  and  circum- 
stances strongly  tending  to  show  fraud,  a  presumption  of 
fraud  is  raised  which  may  be  rebutted  by  evidence  of  bona 
fideSy  the  intent  of  the  parties  being  a  matter  for  the  jury 
to  determine ;  but  when  the  facts  and  circumstances  are 
such  as  to  excite  a  suspicion  merely  as  to  the  bona  fides  of 
the  transaction  they  are  to  be  considered  as  *^  badges  of 
fraud  ^^  and  closely  scrutinized  as  such,  but  they  do  not 
raise  a  presumption  of  fraud,  and  the  burden  of  proving 
fraud  is  upon  the  party  alleging  it.    Ibid. 

3.  The  mere  fact  that  a  deed  is  made   by   an   insolvent  and 

embarrassed  husband  to  his  wife  raises  a  presumption  of 
fraud  in  law  which  must  be  rebutted  by  evidence.    Ibid. 

4.  The  recital  of  a  valuable  consideration  in  a  deed  from  an 

insolvent  husband  to  his  wife  does  not  rebut  the  presump- 
tion of  fraud  which  the  law  raises  in  the  case  of  such  a  con- 
veyance.    /  bid. 

FRAUDS,  Statute  of : 

Under  a  parol  agreement  to  convey  real  estate,  the  person 
who  is  to  receive  the  conveyance  cannot  plead  the  Statute 
of  Frauds  if  the  other  is  able  and  willing  to  perform  his 
contract.     Taylor  v.  Russell,  30. 

FRAUDULENT  CONVEYANCE,  417 : 

1.  Where  a  mortgage  is  fraudulent  upon  its  face  the  fraud  can- 

not be  rebutted  by  evidence,  and  it  is  the  duty  of  the  court 
to  declare  it  fraudulent  and  void  ;  but  where  the  fraud  is 
not  disclosed  on  the  face  of  the  instrument,  but  sufficient 
badges  appear  to  create  a  presumption  of  fraud,  the  pre- 
sumption may  be  rebutted  by  evidence,  the  burden  being 
upon  the  defendant.     Cowan  v.  Phillips,  26. 

2.  In  the  trial  of  an  action  to  set  aside  a  deed  for  fraud,  a  pre- 

sumption of  fraud  raised  by  the  deed  in  evidence  cannot 
be  rebutted  by  the  defendant's  testimony  that  the  deed 
was  made  in  good  faith.    Ibid. 

8.  Where  a  chattel  mortgage  given  by  husband  and  wife  on  a 
stock  of  goods  to  secure  notes  previously  given  by  the  hus- 
band for  the  purchase  of  a  half -interest  therein,  the  wife 
being  the  owner  of  the  other  half,  provided  that  the  hus- 


1060  INDEX. 


band  should  remain  in  possession  of  the  stock  and  oondoct 
the  business  as  agent  for  the  mortgagee  at  a  salary  greatly 
in  excess  of  what  he  had  formerly  received  from  the  busi- 
ness, and  no  money  was  required  to  be  paid  over  to  the 
mortgagee  until  the  maturity  of  the  notes;  Held^  that, 
while  not  fraudulent  on  its  face,  as  a  matter  of  law.  there 
is  a  presumption  of  fraud  which  cannot  be  rebutted  by 
evidence  of  the  parties  that  the  deed  was  made  in  good 
faith  and  not  to  defraud  cred itors.    / bid. 

4.  If  a  transaction  is  secret  and  exclusively  between  near  rela- 

tions, the  law  imposes  upon  an  insolvent  member  of  the 
family  who  disposes  of  his  property  under  such  circum- 
stances the  burden  of  rebutting  the  presumption  of  bad 
faith.     Goldberg  v.  Cohen,  59. 

5.  In  the  trial  of  an  action  to  set  aside  a  deed  of  assignment  as 

fraudulent  it  was  not  error  to  instruct  the  jury  that  the 
purchase  of  a  stock  of  goods  at  an  assignee's  sale  by  a 
brother  of  the  assignor,  and  the  placing  them  in  the  hands 
of  another  brother  who  was  insolvent,  and  whose  tranFac- 
tions  in  connection  with  the  stock  of  goods,  both  before 
and  after  the  assignment,  were  suspicious,  were  badges  of 
fraud,  since  these  circumstances,  together  with  his  near 
relationship  to  all  the  parties,  tended  to  show  the  pur- 
chaser's entrance,  after  the  assignment,  into  a  conspiracy 
which  had  been  formed  by  other  members  of  the  family, 
including  the  assignor,  in  contemplation  of  a  fraudulent 
assignment  of  the  property.    Ibid. 

6.  "Where,  in  the  trial  of  an  action  to  set  aside  a  deed  for  frauds 

it  was  admitted  that  the  conveyance  was  voluntary,  and 
that  the  donor  owed  the  plaintiffs  a  large  sum  of  money  at 
the  time  such  conveyance  was  made,  the  burden  was  prop- 
erly imposed  upon  the  defendants  to  show  that  the  donor 
retained  at  the  time  the  deed  was  executed  sufficient  and 
available  property  to  pay  his  debts.     Hicks  v.  tStaneiii^  99. 

7.  In  the  trial  of  an  action  of  claim  and  delivery  of  personal 

property,  in  which  defendent  alleges  that  the  bill  of  sale 
under  which  plaintiff  claims  is  fraudulent,  the  burden  is 
upon  the  defendant  to  prove  the  fraud,  unless  the  instru- 
ment is  fraudulent  upon  its  face,  or  enough  appear* 
therein  to  raise  a  presumption  of  fraud ;  and  a  finding  by 
the  jury  that  such  bill  of  sale  is  not  fraudulent  will  not  be 
disturbed  unless  based  on  improper  evidence  or  erroneous 
instructions.    Ferree  v.  Cook^  161. 


INDEX.  1061 


8.  Where,  in  the  trial  of  an  action  of  claim  and  delivery  of  per- 
sonal property,  to  -which  the  defense  was  that  the  bill  of  sale 
under  which  plaintiffs  claimed  was  fraudulent,  it  appeared 
that  the  grantor,  after  executing  the  bill  of  sale  for  certain 
property  upon  a  recited  consideration  of  $4,000,  the  esti- 
mated value  of  the  property,  agreed  to  include  other 
property,  if  the  grantees  would  assume  and  pay  other  debts 
of  his  for  which  they  were  sureties  and  did  subsequently 
insert  such  other  property  in  the  instrument  without 
changing  the  recited  consideration  ;  Heldy  that  it  was  not 
error  to  refuse  an  instruction  that,  if  plaintiffs  and  the 
grantor  in  the  bill  of  sale  agreed  on  a  consideration  of 
$4,000  for  the  transfer  of  certain  personal  property  and 
subsequently  other  property  was  inserted  in  the  bill  of 
sale  without  change  of  consideration,  the  Instrument  was 
fraudulent.    Ibid. 

^.  An  insolvent  debtor  may,  in  good  faith,  pay  one  or  more  of 
his  creditors,  though  nothing  remains  for  his  other 
creditors.    Ibid, 

10.  Although  an  insolvent  debtor,  in  belling  his  property  to  a 
creditor  in  payment  of  a  debt,  may  have  the  intent  to 
secure  a  benefit  to  himself,  or  to  hinder,  delay  or  defraud 
his  other  creditors,  the  transaction  will  be  upheld  if  the 
creditor  who  is  paid  does  not  participate  in  or  know  of  the 
debtor's  fraudulent  purpose.    Ibid. 

11.  In  the  trial  of  an  action  to  set  aside  a  deed  as  fraudulent, 
where  the  question  involved  was  whether  or  not  the  deed 
was  executed  by  a  husband  to  his  wife  with  the  intent  to 
hinder,  delay  and  defraud  his  creditors,  it  was  sufficient  to 
submit  only  two  issues,  one  as  to  the  fraudulent  intent  of 
the  husband,  and  the  other  as  to  the  wife's  knowledge  of 
such  fraudulent  intent  when  she  accepted  the  deed.  Red- 
mond V.  Chandley^  575. 

12.  If  fraud  appears  plainly  on  the  face  of  an  impeached  instru- 
ment, the  presumption  of  fraud  is  conclusive,  and  the  court 
will  pronounce  it  void  in  law  without  the  intervention  of 
a  jury.    Ibid. 

13.  If  fraud  does  not  appear  on  the  face  of  an  impeached  instru- 
ment, the  facts  are  to  be  developed  on  the  trial  before  a 
jury ;  and  if  the  plaintiff  shows  certain  facts  and  circum- 
stances strongly  tending  to  show  fraud,  a  presumption  of 
fraud  is  raised  which  may  be  rebutted  by  evidence  of  bona 
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fides,  the  intent  of  the  parties  being  a  matter  for  the  jary 
to  determine ;  but  when  the  facts  and  circumstances  are 
such  as  to  excite  a  suspicion  merely  as  to  the  bona  fideg  of 
the  transaction  they  are  to  be  considered  as  *'  badges  of 
fraud  ^^  and  closely  scrutinized  as  such,  but  they  do  not 
raise  a  presumption  of  fraud,  and  the  burden  of  proving 
fraud  is  upon  the  party  alleging  it.    Ibid. 

14.  The  mere  fact  that  a  deed  is  made  by  an  insolvent  and 
embarrassed  husband  to  his  wife  raises  a  presumption  of 
fraud  in  law  which  must. be  rebutted  by  evidence.    Ibid. 

15.  The  recital  of  a  valuable  consideration  in  a  deed  from  an 
insolvent  husband  to  his  wife  does  not  rebut  the  presump- 
tion of  fraud  which  the  law  raises  in  the  case  of  such  a  con- 
veyance.   Ibid, 

FRAUDULENT  ENROLLMENT  OP  BILL  IN  GENERAL  AS- 
SEMBLY : 

On  a  trial  of  an  indictment  against  the  enrolling  clerk  of  the 
General  Assembly  for  fraudulently  enrolling  a  bill  which 
had  never  passed  either  branch,  the  testimony  of  all  the 
witnesses  for  the  defendant,  and  all  but  one  of  those  for  the 
State,  tended  to  show  that  the  defendant  never  saw  the 
bill,  and  had  no  knowledge  of  its  existence  until  after  the 
close  of  the  session.  One  witness  for  the  State,  who  had 
copied  the  bill,  testided  that  defendant  had  assisted  her  in 
verifying  the  copy  on  the  last  day  of  the  session,  when 
there  was  a  great  deal  of  confusion  in  the  defendant^ 
oflQce,  but  this  was  denied  by  defendant  and  other  wit- 
nesses. There  was  no  evidence  of  bribery  or  of  any 
understanding  or  collusion  between  the  defendants  and 
others  in  regard  to  the  enrollment  of  the  bill ;  Held,  that 
it  was  error  to  refuse  an  instruction  to  the  jury  that  there 
was  no  evidence  of  corruption  on  the  part  of  the  defend- 
ant.   State  V.  Brown,  789. 

FREIGHT  TRAINS,  Running  of,  on  Sunday : 

1.  Section  1973  of  I'he  Code,  providing  that  freight  trains  shall 
not  run  later  that  9  o'clock  Sunday  morning,  was  violated 
prima  facie  when  defendant's  train  arrived  at  Greensboro 
at  10:25  o'clock  A.  M.,  on  Sunday,  and,  if  the  defense  relied 
upon,  to  an  indictment  for  running  trains  on  Sunday,  was 
that  it  was  necessary  to  run  later  than  the  hour  fixed  by 
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the  statute  in  order  to  preserve  tbe  health  or  save  the  lives 
of  the  orew,  it  was  incumbeiit  upon  the  defendant  to  prove 
that  the  unlawful  act  was  done  under  the  stress  of  such 
necessity.    State  v.  Railway  Company^  814. 

2.  Where  the  only  evidence  offered  in  support  of  such  defense 
was  that  water  could  not  be  obtained  from  a  tank  at  a  sta- 
tion passed  by  the  train  before  reaching  O^reensboro,  and 
that  it  could  not  have  been  obtained  by  pumping  (the  well 
being  empty),  and  it  appeared  that  food  and  water 
could  have  been  obtained  at  any  other  station  passed  by 
the  train  ;  Held,  that  such  evidence  was  insufficient,  and  the 
authorities  of  the  railway  company  should  have  ordered 
the  train  to  a  siding  at  a  time  early  enough  to  preclude  all 
possibility  of  a  necessity  for  violating  the  statute.    Ibid. 

FRIVOLOUS  ANSWER: 

When  the  complaint  in  an  action  on  a  note  is  verified,  judg- 
ment may  be  rendered  on  a  frivolous  answer,  even  at  the 
appearance  term.     Bank  v.  Pearson,  494. 

FUNERAL  EXPENSES : 

The  necest^ary  and  proper  expenses  of  interment  of  a  decedent 
are  a  first  chargre  upon  the  assets  in  the  hands  of  the  per- 
sonal representatives,  and  the  law  will  imply  a  promise  to 
one  who,  from  the  necesFity  of  the  case,  for  any  reason 
incurs  the  expense  of  a  proper  burial,  and  it  is  not  neces- 
sary that  the  administrator  should  promise  to  pay  the 
claim  in  order  to  obtain  a  judgment  therefor  against  him. 
Ray  V.  Honeytutt,  510. 

eENERAL  ASSEMBLY,  Journal  of,  214. 

GENERAL  ASSIGNMENT,  What  is  Not : 

Where  an  insolvent  debtor  executed  a  chattel  mortgage  to 
secure  a  pre-existing  debt,  but  at  the  same  time  owned 
other  property  nearly  or  quite  equal  in  value  to  that  mort- 
gaged, the  transaction  did  not  operate  as  a  general  assign- 
ment and  was  not  rendered  void  by  the  failure  of  the 
mortgagor  to  file  a  schedule  of  preferred  creditors,  &c.,  as 
required  by  Ch.  458,  Acts  of  1893.  (Bank  v.  Oilmer,  116 
N.  C,  684,  distinguished.)    Cowan  v.  Phillips,  26. 
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aOATS : 

The  word  **  cattle,"  as  used  in  Section  1003  of  The  Code, 
embraces  all  domestic  quadrapeds,  including  "  floats. ^^ 
State  V.  Groves y  822. 

GOOD  WILL  : 

1.  One  who,  by  his  skill  and  industry,  builds  up  a  basinest 

acquires  a  property  in  the  good  will  of  his  patrons  which  is 
the  product  of  his  own  efforts,  and  he  has  the  power  to  sell 
his  right  of  competition  to  the  full  extent  of  the  field  from 
which  he  derives  his  profit  and  for  a  reasonable  length  of 
time.    Kramer  v.  Old,  1. 

2.  An  agreement  by  vendors  of  property  and  business  that  they 

will  not  continue  the  business  in  the  town  in  which  the 
property  is  located  will  be  upheld  as  restricting  the  vendors 
from  engaging  in  such  business  in  such  place  for  the  lives 
of  each  and  every  one  of  them,  and  is  not  invalid  as  being 
in  restraint  of  trade  for  an  unreasonable  length  of  time. 
Ibid. 

3.  Where  the  vendors  of  property  and  business  stipulate  that 

they  will  not  engage  in  the  same  business  in  the  same  plaee 
thereafter,  neither  of  them  has  the  liberty  to  take  stock  in 
or  help  to  organize  ormanageacorpoi*ation  formed  to  com- 
pete with  the  purchaser.     Ibid. 

4.  A  single  consideration  of  paying  a  specified  sum  of  money  by 

one  party  to  a  contract  is  sufiicient  to  support  several  dis- 
tinct stipulations  by  the  other  party  to  do  or  refrain  from 
doing  certain  things,  and  it  is  unnecessary  to  repeat  is 
every  paragraph  of  the  contract  that  such  stipulations  ai« 
entered  into  for  the  consideration  once  expressed.    Ibid. 

5.  Where  vendors  sold  their  property  and  business,  and  stipa- 

lated  with  the  purchaser  that  they  would  not  thereafter 
engage  in  the  same  business  at  the  same  place,  the  latter 
stipulation  was  not  without  con«deration  because  the 
property  sold  was  worth  all  that  was  paid  for  It.     li^id. 

GRANTOR,  Intent  of,  446. 
HABEAS  CORPUS,  Petition  for,  874. 

HARMLESS  ERROR : 

1.  The  erroneous  rejection  of  testimony  on  a  trial  Is  eared  bj 
a  subsequent  admission  of  the  fact  intended  to  be  proved 
thereby.     Ferree  v.  Cook^  161. 
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2.  Where,  in  an  action  of  debt  to  recover  the  purchase  price  of 
land,  the  oonrt  erroneously  permitted  the  plaintiff  to  show 
by  his  own  parol  evidence  that  he  sold  the  land  to  the 
defendant,  such  error  was  cured  by  the  subsequent  proof 
of  the  sale  by  competent  and  uncontradictory  evidence. 
Proctor  V.  FinUy,  536. 

HAND  : 

The  hand  is  a  part  of  one^s  person,  and  the  exception  in  Section 
2  of  Chapter  285,  Acts  of  1895,  is  not  restricted  to  cases  of 
taking  something  concealed  about  the  body.  State  v.  Har- 
ris, 811. 

HANDWRITING,  Proof  of : 

1.  When  the  genuineness  of  a  paper,  or  of  a  signature  to  a  paper, 

which  it  is  proposed  to  make  the  basis  of  a  comparison  of 
handwriting,  is  not  denied  or  cannot  be  denied,  an  expert 
may,  in  the  presence  of  the  jury,  compare  it  with  another 
paper  or  signature,  the  genuineness  of  which  is  questioned. 
State  V.  Noe,  849. 

2.  A  bond  given  by  a  defendant  for  his  appearance  to  answer  a 

criminal  charge,  and  constituting  a  part  of  the  record,  is 
admissible  on  his  trial  for  the  purpose  of  comparison,  by 
an  ex^jert,  with  a  signature  whose  genuineness  is  questioned, 
the  presumption  being  that  the  signature  to  the  bond  is 
genuine.     Ibid. 

HIGHWAYS  : 

1.  A  public  road  is  one  that  is  dedicated  to  the  public  and 

worked  by  an  overseer  appointed  according  to  law.  Collins 
V.  Fatttrson,  602. 

2.  A  neighborhood  road  not  dedicated  to  the  public,  but  used 

by  the  public  under  permission  or  license  of  the  owner  of 
the  land,  is  not  a  ijublicroad  withinthe  meaning  of  Section 
2056  of  The  Code,  which  provides  that  the  owner  of  land  in 
cultivation  to  which  there  is  no  road  may  maintain  a  peti- 
tion for  a  cartway  over  the  land  of  any  other  person  con- 
necting petitioner's  land  with  a  public  road.    Ibid. 

3.  A  road  used  for  60  years  as  a  neighborhood  road  by  persons 

going  to  and  from  church,  and  to  mill  during  high  water, 
but  never  established  as  a  public  road  by  legal  proceedings, 
dedication  or,  by  user,  accepted  and  recfgnized  by  compe- 
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tent  authority,  beio^  kept  up  by  voluntary  labor  on  the  part 
of  those  usId^  it,  and  always  under  the  exclusive  control  oi 
the  owners  of  the  land  over  which  it  passes,  is  not  a  publie 
highway.    State  v.  Gross,  868. 

HOMESTEAD  EXEMPTION,  Plea  of  : 

Where,  in  the  trial  of  an  action  to  recover  land,  the  plaintiff 
relied  upon  a  judgn^ient  rendered  a^inst  defendant's  hus- 
band prior  to  the  Constitution  of  1868,  execution  thereon 
and  sheriiT^s  deed  to  the  purchaser  under  whom  plaintiff 
claimed,  and  the  defendant  objected  to  the  jndfnnent 
because  it  contradicted  the  sheriflTs  deed,  which  showed 
that  the  land  was  sold  subject  to  the  homestead  of  defend- 
ant's husband ;  Held,  that,  inasmuch  as  the  homestead 
right  did  not  attach  under  the  judgment  rendered  on  a  debt 
prior  to  1868,  the  judgment  was  admissible  in  evidence. 
Camphell  v.  Potts^  530. 

HOMESTEAD,  Subject  to  Mechanics'  Lien  : 

Where  a  contractor  undertakes  to  put  up  a  building  and  com- 
plete the  same,  the  contract  is  indivisible,  and  his  ''mechan- 
ic's lien''  (Section  1781  of  The  Code)  embraces  the  entire 
outlay,  whether  in  labor  or  material,  and,  under  Section  4 
of  Art.  10  of  the  Constitution,  is  superior  to  the  homestead 
exemption  of  the  owner.    Broyhill  v.  Qaither^  443. 

HOMICIDE: 

Where  on  the  trial  of  defendant,  who  was  charged  with  caus- 
ing the  death  of  one  G.  by  screwing  down  the  safety  valve 
of  a  boiler  of  which  G.  was  fireman,  thereby  intentionally 
causing  an  explosion  which  resulted  in  the  death  of  G.  and 
another,  there  was  evidence  tending  to  show  that  defend- 
ant had  malice  towards  G.,  who  had  taken  his  place  as 
fireman  after  his  discharge  from  that  position:  that  he 
was  at  the  boiler  alone  abo*it  midnight  of  the  night  before 
the  explosion ;  that  the  valve  had  been  screwed  down  by 
someone  unknown,  and  the  explosion  thus  caused:  that 
the  defendant  soon  after  the  explosion  was  heard  to  say 
that  he  had  been  expecting  every  minute  that  morning  to 
hear  the  explosion,  and  consequently  had  not  gone  near  it, 
and  that  he  had  said  the  day  before  that  the  explosion 
would  occur,  and  that  defendant's  character  was  bad: 
Held,  that  the  evidence  was  sufficient  to  authorize  the  trial 
judge  to  submit  the  case  to  the  jury.    State  v.  Beai,  809. 
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HUSBAND  AND  WIFE : 

1.  A  husband  being  entitled  to  the  Bervices  and  companion- 

ship  of  his  wife,  whoever  joins  with  her  in  doing  an  act 
which  deprives  the  hasband  of  such  rights  is  liable  to  him 
in  damages.    Holleman  v.  Harward^  160. 

2.  One  who,  despite  the  protests  and  warnings  of  a  husband, 

persistently  sells  laudanum  or  similar  drugs  or  intoxicating 
liquors  to  the  latter's  wife,  knowing  that  she  buys  it  for 
use  as  a  beverage,  whereby  she  contracts  a  habit  destruc- 
tive to  her  mental  and  physical  faculties,  and  causing  loss 
to  the  husband  of  her  companionship  and  the  services  per- 
taining to  the  domestic  relation,  is  liable  in  damages  to  the 
husband  for  the  injuries  so  sustained.    IMd, 

3.  An  insurance  policy  on  the  life  of  her  husband,  payable  to 

a  married  woman,  being  a  vested  interest,  is  embraced  in 
the  word  **  body  "  as  used  in  Section  1835  of  The  Code, 
which  requires  all  contracts  between  hasband  and  wife 
affecting  ^*  the  body  or  capital  ^^  of  the  latter's  estate  to  be 
in  writing  and  accompanied  by  the  privy  examination  of 
the  wife.    Sydnor  v.  Boyd,  481. 

4.  The  mere  fact  that  a  deed  is  made  by  an  insolvent  and 

embarrassed  husband  to  his  wife  raises  a  presumption  of 
fraud  in  law  which  must  be  rebutted  by  evidence.  Red- 
mond V.  Chandley,  575. 

5.  The  recital  of  a  valuable  consideration  in  a  deed  from  an 

insolvent  husband  to  his  wife  does  not  rebat  the  presump- 
tion of  fraud  which  the  law  raises  in  the  case  of  such  a  con- 
veyance.   Ibid, 

IMPEACHING  QUESTION  : 

In  the  trial  of  an  action  to  which  the  defendant  had  set  up  the 
plea  of  the  Statute  of  Limitations,  it  was  improper  to  allow 
the  plaintiff  to  ask  the  defendant  on  cross  examination,  for 
the  purpose  of  impeaching  him,  whether  he  had  not  inter- 
posed the  same  defense  to  various  claims  previously.  Cecil 
V.  Henderson,  422. 

IMPEACHING  VERDICT  : 

A  verdict  awarding  damages  cannot  be  impeached  by  evidence 
of  jurors  showing  how  the  damages  were  assessed.  Purcell 
V.  Railroad  Company,  728. 
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IMPEACHMENT  OF  WITNESS,  424. 

IMPRISONMENT  OF  DEFENDANT,  Bastardy  Proceedings: 

1.  Under  Section  38  of  The  Code  a  Justice  of  the  Peace,  in  the 

exercise  of  the  police  power,  may  sentence  the  defendant 
to  imprisonment  for  a  term  exceeding:  thirty  days,  to  which 
period,  in  ordinary  criminal  cases,  his  jurisdiction  is  lim- 
ited by  Section  27  of  Article  4  of  the  Constitution.  State  t. 
Nelson^  797. 

2.  The  judgment  of  a  Justice  of  the  Peace  in  imprisoning  a 

defendant  in  bastardy  proceeding  for  default  in  payment 
of  the  fine,  allowance  and  costs  must  fix  the  limit  with  a 
Tiew  to  securing  their  payment ;  hence,  where  defendant 
was  in  default  only  for  a  fine  of  $10  and  an  allowance  of 
$50  to  the  mother  of  the  bastard,  a  sentence  to  imprison- 
ment at  hard  labor  for  twelve  months  was  excessive-   Ibid. 

INDEXING  JUDGMENTS : 

1.  The  purpose  of  Code  Section  438,  requiring  index  and  cross- 

index  of  docketed  judgments,  being  to  facilitate  the  search 
for  encumbrances  created  by  such  judgments,  each  of  sev- 
eral judgment  debtors  must  be  specifically  mentioned,  bat 
the  name  of  only  one  of  several  plaintiffs  need  be  mentioned. 
Hahn  t?.  Jfosely,  73. 

2.  Where  a  judgment,  in  which  recoveries  were  awarded  to 

divers  plaintiffs  and  for  different  amounts,  was  indexed 
against  the  defendants,  but  only  in  the  name  of  one  of  the 
several  plaintiffs,  such  indexing  is  sufficient  to  fix  an  inter- 
ested person  with  notice  of  all  that  the  examination  of  the 
judgment  itself  would  have  disclosed.    Ibid, 

INDICTMENT: 
For  Affray,  804. 

For  Assault  with  Deadly  Weapon,  861. 
For  Assault  with  Intent  to  Murder,  899. 
For  Burglary,  871,  883,  908. 
For  Carrying  Concealed  Weapons,  880. 
For  Conspiracy,  841,  852. 
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INDICTMENT,  For  Cruelty  to  Animale,  862. 
For  Forcible  Trespass,  886,  858. 
For  Forgery,  806,  849. 
For  Fornication  and  Adultery,  782. 
For  Highway  Robbery,  828. 
For  Killing  Cattle,  822. 
For  Larceny,  811,  901. 
For  Murder,  809,  912. 
For  Neglect  of  Official  Duty,  789. 
For  Obstructing  Highway,  868. 
For  Peddling  Without  License,  905. 
For  Perjury,  856. 

For  Running  Freight  Train  on  Sunday,  814. 
For  Trespass  on  Land,  864. 

Sufficiency  of  : 

1.  An  allegation  that  defendant,  ^^having  so  burglariously  as 

aforesaid  broken  and  entered  said  dwelling  house,  *  *  ♦ 
then  and  there,  on  the  said  S.,  in  the  said  dwelling  house 
then  and  there  being,  unlawfully,  maliciously,  secretly  and 
feloniously  did  make  an  assault  with  a  deadly  weapon  *  * 
*  and  him,  the  said  S.,  did  shoot  *  »  *  with  intent 
him,  the  said  S.  *  *  *  then  and  there,  feloniously,  of 
his  malice  aforethought  to  kill  and  murder,^^  &c.,  is  a  good 
and  sufficient  count  for  burglary.    State  v.  Johnston^  883. 

2.  The  Act  of  1895  (Chapter  285)  does  not  make  it  necessary  that 

an  indictment  for  the  larceny  of  a  sum  less  than  $20  should 
charge  the  taking  from  the  person  or  from  a  dwelling  house 
in  the  day  time.    State  v.  Harris,  811. 

3.  The  general  rule  as  to  the  form  of  statutory  indictments  is 
\       that  it  is  not  requisite,  where  they  are  drawn  under  one  sec- 
tion of  the  act,  to  negative  an  excej^tion  contained  in  a 
subsequent  distinct  section  of  the  same  statute.        1  bid. 
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INDICTMENT,  Fop  Unlawfully  Performing  Marriage  Ceremony : 

1.  A  private  citizen  who  personates  an  ordained  mloifiter  and, 

with  the  consent  of  the  parties,  solemnizes  a  marriage 
between  a  man  and  woman  is  not  guilty  of  any  criminal 
offence  known  to  the  common  or  statute  law.  State  ▼. 
BrowHy  825. 

2.  Query  as  to  the  validity  or  effect  of  the  action  of  the  parties. 

1  hid, 

INDULGENCE  TO  PRINCIPAL  DEBTOR,  What  Is  Not : 

It  would  seem  that  the  doctrine  by  which  a  surety  is  released 
by  indulgence  given  to  the  principal  debtor  is  based  upon 
a  strict  construction  of  the  contract  for  the  benefit  of  such 
sureties  as  sign  notes  for  the  benefit  of  the  principal,  and 
without  consideration  or  benefit  for  themselves,  and, 
hence,  that  it  would  not  apply  to  a  case  where  the  payee 
of  a  note  becomes  a  surety  on  a  note  by  endorsing  it  to 
another  in  payment  of  his  own  debt  or  otherwise  obtaiDing 
full  value  for  it.    Bank  v.  Sumner^  591. 

INFANT,  Contract  of  : 

1.  A  conditional  promise  by  one,  after  having  reached  his 

majority,  to  pay  a  note  given  during  his  infancy,  the 
promise  being  hedged  about  with  the  statement  that  he 
would  pay  when  he  could  do  so  without  inconvenience  to 
himself,  and  with  a  refusal  to  fix  a  time  for  payment,  does 
not  amount  to  a  ratification,  since  in  order  to  amount  to  a 
ratification  of  a  voidable  instrument  by  an  infant  the 
promise  must  be  unconditional,  express,  voluntary  and 
with  a  full  knowledge  that  he  is  not  bonnd  by  law  to  pay 
the  original  obligation.    Bresee  v.  Stanly ,  278. 

2.  Where  a  married  woman,  who  was  at  the  time  a  minor, 

applied  for  a  loan,  and  executed  a  note  and  a  mortgage 
purporting  to  convey  her  separate  real  esta,te  to  secure  the 
note  given  for  the  loan  ;  Held,  that  fraudulent  representa- 
tions made  by  her  at  the  time  the  mortgage  was  executed. 
that  she  was  twenty-one  years  of  age,  will  not  estop  her  to 
insist  upon  the  invalidity  of  the  mortgage,  though  the 
representations  were  material  inducements  towards  the 
making  of  the  loan.    Loan  Association  v.  Blacky  338. 
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IN  FORMA  PAUPERIS,  480. 

The  leave  to  sne  as  a  pauper,  under  Sections  210  and  212  of 
The  Code,  does  not  extend,  in  civil  actions,  beyond  the 
trial  in  the  superior  court,  his  appeal  being  governed  by 
Section  658  of  l^he  Code^  which  only  relieves  him  from 
giviniiC  security  for  the  cost  of  the  appeal,  but  he  must  pay 
the  fees  as  to  the  appeal  due  the  officers  of  both  courts  for 
services  rendered.    Speller  v.  Speller^  856. 

"INFORMATION  AND  BELIEF": 

Section  248  (1)  of  lite  Code  does  not  require  that  a  defendant 
who  avers  that  he  has  *^no  knowledge  or  information 
sufficient  to  form  a  belief,"  and  therefore  denies  the  bame, 
shall  set  out  the  reasons  why  he  has  not  such  information 
and  belief.    Morgan  v.  Ropery  867. 

INJUNCTION,  620: 

1.  Where  vendors  of  property  and  business  who  agreed  not 

to  conduct  the  same  business  in  the  same  place,  there- 
after joined  with  others  in  forming  a  corporation  for  sUch 
purpose,  only  such  vendors,  and  not  the  corporation  or 
other. stockholders,  will  be  enjoined  from  engaging  in  or 
taking  stock  in  or  assisting  in  the  organization  of  such  cor- 
poration.   Kramer  v.  Old^  1. 

2.  Plaintiff  sought  to  have  the  defendant  tax  collector  enjoined 

from  selling  his  property  for  the  non-payment  of  taxes  for 
the  years  1895  and  1896,  upon  the  ground  that  the  defend- 
ant had  no  authority  to  collect  the  taxes  for  1896  because 
the  commissioners  had,  in  violation  of  law,  turned  over  to 
him  the  tax  list  for  1896  for  collection  without  his  having 
settled  the  taxes  of  1895  and  produced  a  receipt  therefor ; 
Heldy  that  the  injunction  was  properly  refused,  the  taxes 
not  being  illegal  or  the  assessment  illegal  or  invalid. 
McDonald  v.  Teague,  604. 

INJUNCTION  AND  RECEIVER: 

Where,  after  the  dissolution  of  a  partnership,  one  of  the  part- 
ners, who  is  insolvent,  retains  possession  of  the  assets  and 
buys  a  subsisting  mortgage  upon  the  real  estate  of  the 
partnership  under  which  he  is  proceeding  to  sell,  it  is  proper 
to  restrain  the  sale,  appoint  a  receiver  and  order  an 
account.    Taylor  v.  Russell y  80. 
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INJURIES  CAUSED  BY  UNRULY  ANIMAL: 

1.  In  order  that  the  owner  of  a  domestic  animal  can  be  charged 

for  injuries  inflicted  by  it,  it  must  be  shown  that  he  had 
knowledge  of  the  fact  that  the  animal  was  vicioos  and 
unruly.    Hallyburton  v.  Fair  Association^  526. 

2.  The  owner  of  a  horse  not  known  to  be  vicious,  dangerous 

or  unruly,  who  enters  him  for  a  race  in  charge  of  a  good 
and  expert  rider,  is  not  responsible  in  damages  for  an  injorv 
to  a  spectator  caused  solely  by  the  unforeseen  nnrulinessof 
the  horse,  which,  in  the  excitement  of  the  race,  bolts  the 
track,  especially  when  safe  and  suitable  places  are  provided 
from  which  the  race  may  be  seen  by  spectators.    Ibid. 

8.  A  fair  association,  under  whose  auspices  and  on  whose 
grounds  a  horse  race  took  place,  is  not  negligent  and  there- 
fore responsible  for  an  injury  caused  to  a  spectator  by  a 
hor6e  which  bolted  the  track,  when  it  appeared  that  such 
association  had  provided  a  building  from  which  the  race 
could  be  safely  viewed,  and  had  inclosed  the  race-coarse 
on  both  sides  by  a  substantial  railing.     Ibid. 

4.  Plaintitf,  with  others,  was  sitting  on  the  railing  by  the  side 
of  a  race-track,  and  heard  but  did  not  heed  the  warnings 
of  a  herald  announcing  to  the  crowd  that  it  was  danger- 
ous to  sit  upon  the  railing  and  telling  them  to  *' stand 
back,^^  as  the  race  was  about  to  take  place.  In  consequence 
of  his  not  changing  his  position  he  was  hurt  by  a  race- 
horse which  bolted  the  track  ;  Held^  that,  even  if  the  man 
agers  of  the  race  had  been  negligent,  plaintiff  was  guilty 
of  contributory  negligence  and  cannot  recover.     Ibid. 

INJURY  TO  PERSON  ON  RAILROAD  TRACK,  771 : 

Where  a  man,  apparently  intoxicated  or  asleep,  or  both,  was 
lying  so  near  the  outer  side  of  a  rail  as  to  expose  himself 
to  danger  from  a  passing  engine,  and  the  engineer,  by  ordi- 
nary care,  could  have  seen  him  in  time  to  stop  the  train  by 
the  use  of  the  appliances  at  his  command  without  peril  to 
passengers  on  the  train,  before  the  engine  struck  him,  the 
company  is  liable  for  the  resulting  injury,  notwithstand- 
ing the  man^s  contributory  negligence.  Pharr  v.  Railroad 
Company.  751. 
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INJURY  TO  PERSON  WALKING   ON    PATH   NEAR    RAIL- 
ROAD TRACK : 

1.  Where  a  person  walking  on  the  side-path  of  a  railroad, 

where  he  is  safe,  falls  from  running  or  otherwise  so  as  to 
be  struck  by  the  locomotive  when  it  is  too  late  for  the 
engineer  to  stop,  no  fault  can  be  imputed  to  the  engineer, 
and  where,  in  the  trial  of  an  action  for  damages  for  the 
injury  to  such  person  resulting  in  his  death,  those  facts 
appeared,  together  with  the  further  fact  that  deceased 
heard  and  could  by  looking  backwards  have  seen  the 
train,  it  was  not  error  in  thf»  trial  judge  to  hold  that  in  no 
view  of  the  evidence  could  the  plaintiff  recover.  Markham 
V.  Railroad  Company,  715. 

2.  An  engineer  seeing  a  person  walking  on  or  near  the  railroad 

track,  and  having  no  reason  to  know  or  believe  that  he  is 
disabled  in  any  way  from  seeing,  hearing  and  understand- 
ing the  situation,  is  allowed  to  presume  that  the  person  is 
sfine  and  prudent  and  will  either  remain  upon  the  side- 
track, where  he  is  safe,  or  will  leave  the  road-bed  proper 
upon  the  approach  of  the  train.    1  hid. 

INNOCENT  PURCHASERS  OF  BONDS: 

It  is  incumbent  upon  purchasers  of  bonds  of  the  State,  and  of 
counties,  cities  or  towns,  to  ascertain  whether  the  power 
to  issue  them  has  been  granted  according  to  the  require- 
ments of  the  Constitution.    Bank  v.  Commissioners,  214. 

INSOLVENCY  : 

Solvency  or  insolvency  of  a  living  person  or  a  decedent's  estate 
depends  upon  the  question  whether  the  value  of  the  entire 
assets  equals  or  is  less  than  the  total  indebtedness.  Min- 
ing Company  v.  Smelting  Company,  417. 

INSOLVENT  CORPORATION  : 

A  corporation  is  not  insolvent,  so  as  to  render  a  mortgage  of 
its  property  fraudulent,  so  long  as  it  has  property  sufficient, 
if  converted  into  money  at  market  price,  to  meet  its  liabil- 
ities.   /  hid. 

119—68 
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INSOLVENT  DEBTOR : 


.1.  An  insolveDt  debtor  may,  in  good  faith,  pay  one  or  more  of 
hiB  creditors,  though  nothing  remains  for  his  other  credi- 
tors.   Ferree  v.  Cook^  161. 

2.  Although  an  insolvent  debtor,  in  selling  his  property  to  a 
credi  tor  in  payment  of  a  debt,  may  have  the  intent  to  secare 
a  benefit  to  himself,  or  to  hinder,  delay  or  defraud  his  other 
creditors,  the  transaction  will  be  upheld  if  the  creditor  who 
is  paid  does  not  participate  in  or  know  of  the  debtor's 
fraudulent  purpose.     Ibid. 

INSTRUCTIONS  TO  JURY  : 

1.  In  the  trial  of  an  action  to  set  aside  a  deed  of  assignment  as 

fraudulent  it  was  not  error  to  instruct  the  jury  that  the 
purchase  of  a  stock  of  goods  at  an  assignee's  sale  by  a 
brother  of  the  assignor,  and  the  placing  them  in  the  hands 
of  another  brother  who  was  insolvent,  and  whose  trans- 
actions in  connection  with  the  stock  of  goods  both  before 
and  after  the  assignment  were  suspicions,  were  badges  of 
fraud,  since  these  circumstances,  together  with  his  near 
relationship  to  all  the  parties,  tended  to  show  the  pur- 
chaser's entrance,  after  the  assignment,  into  a  conspiracy 
which  had  been  formed  bv  other  members  of  the  familv, 
including  the  assignor,  in  contemplation  of  a  fraudulent 
assignment  of  the  property.     Goldberg  v.  Cohen,  59. 

2.  Where,  in  the  trial  of  an  action  against  a  telegraph  company 

for  damages  for  negligent  failure  to  deliver  a  telegram,  the 
jury  answered  the  issue  as  to  the  negligence  of  the  company 
in  the  affirmative  ;  Held,  that  the  verdict  cured  any  error 
in  the  refusal  of  the  court  to  give  proper  instructions 
prayed  by  plaintifTs  touching  the  negligence  of  defendant. 
Andrews  v.  Telegrajyh  Company^  403. 

8.  The  charge  of  the  trial  judge  need  not  recapitulate  the  evi- 
dence, but  may  call  the  attention  of  the  jury  to  the  contea> 
tions  of  the  parties  and  the  principal  evidence  relating 
thereto.    Bank  v.  Sumner,  591. 

8.  An  omission  to  state  evidence  favorable  to  a  party  is  not 
assignable  as  error  unless  pointed  out  at  the  time.     Ibid. 
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5.  Where,  in  the  trial  of  an  action  for  the  contract  price  of 

Bawing  lumber,  the  testimony  was  conflicting  as  to  whether 
the  price  was  agreed  to  be  paid  upon  the  completion  of  the 
sawing  or  upon  the  receipt  by  the  defendant  of  the  money 
on  a  sale  of  the  lumber,  it  was  error  to  charge  the  jury 
that,  if  they  should  find  the  contract  to  be  that  the  lum- 
ber was  to  be  shipped  and  sold  before  the  saw  bill  was  to 
be  due  and  payable,  and  defendant  had  instructed  a  broker 
to  sell  it,  it  would  be  placing  the  lumber  beyond  the  con- 
trol or  reach  of  the  plaintifT,  thereby  making  the  saw  bill 
all  due  and  payable,  and  that  they  should  so  find  that  it 
was  due.     Gardner  v.  Edwards^  566. 

6.  Where,  in  the  trial  of  an  action  against  a  city  for  damages 

for  an  injury  alleged  to  have  been  received  by  plaintiff  by 
reason  of  the  defective  condition  of  a  sidewalk,  there  was 
no  material  conflict  in  the  evidence  as  to  the  condition  of 
the  sidewalk,  it  was  proper  to  instruct  the  jury  that,  if 
they  believed  the  sidewalk  was  in  the  condition  testified 
to  by  the  witnesses,  and  was  allowea  to  remain  so  for  any 
considerable  time  so  as  to  raise  a  presumption  of  notice  on 
the  part  of  the  city,  or  that  the  authorities  actually  had 
notice  of  its  condition,  then  the  jury  should  find  the  issue 
as  to  defendant's  negligence  in  the  affirmative.  Sheldon 
V.  City  of  Ashtville,  606. 

7.  In  the  trial  of  an  action  by  a  servant  against  his  master  for 

injuries  received  from  the  fall  of  a  timber  which  was  being 
raised  by  a  rope,  which  slipped  off,  it  was  error  to  instruct 
the  jury  that  the  defendant  was  negligent,  if  the  rope  was 
so  fastened  that  it  was  **  liable  "  to  slip  off.  Williams  v. 
Railroad  Company,  746. 

8.  When  justified  by  the  evidence,  a  trial  judge  may  charge 

the  jury  that,  if  they  believe  the  testimony  of  a  defend- 
ant who  testified  in  his  own  behalf,  they  should  find  him 
guilty.    State  v.  Woolard,  779. 

9.  Where  defendant  and  prosecutor,  unfriendly  for  some  time, 

had  words,  after  which,  the  defendant  testified,  the  prose- 
cutor followed  him,  with  his  hand  at  his  hip  pocket,  as  he 
went  to  his  cart ;  and  that,  fearing  the  prosecutor,  and 
fearful  of  assault,  he  then  shot  him  ;  Held,  that  the  court 
erred  in  charging  the  jury  that  if  they  believed  the  evi- 
dence, in  any  aspect,  the  defendant  was  guilty.  State  v. 
Harris,  861. 
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INSURANCE  AGENT : 

1.  Where  an  agent  of  an  insurance  company  is  allowed  by  the 

contract,  as  part  of  his  compensation,  a  certain  percentage 
of  renewal  premiums,  his  right  to  collect  and  retain  the 
same  ceases  with  the  termination  of  the  contract.  Ballard 
V.  Insurance  Company^  187. 

2.  A  provision  in  a  contract  between  an  insurance  company 

and  its  agent  to  the  effect  that,  if  the  agent  shall  fail  to  do 
certain  things  required  of  him  under  the  contract,  he  shall 
forfeit  his  rights  and  not  then  be  entitled  to  commissions 
on  renewals  maturing  after  the  agency  has  ceased,  will 
not,  in  the  absence  of  a  positive  provision  that  he  shall  be 
entitled  to  them  if  he  carries  out  the  stipulations,  be 
allowed  to  affect  the  general  rule  of  law  that  such  an  agent 
when  his  agency  has  been  revoked  under  a  power  giveo 
to  the  principal,  will  not  be  allowed  commissions  on  renew- 
als maturing  after  the  agency  has  ceased.     Ibid. 

INTENT,  Fraudulent : 

Although  an  insolvent  debtor,  in  selling  his  property  to  a 
creditor  in  payment  of  a  debt,  may  have  the  intent  to 
secure  a  benefit  to  himself,  or  to  hinder,  delay  or  defraud 
his  other  creditors,  the  transaction  will  be  upheld  if  the 
creditor  who  is  paid  does  not  participate  in  or  know  of  the 
debtor's  fraudulent  purpose.    Ferree  v.  Cook,  161. 

INTENT  OF  GRANTOR,  456  : 

Where  property  is  transferred  from  a  parent  to  a  child,  the 
question  whether  it  is  a  gift,  loan  or  advancement  is  to  be 
settled  by  the  intention  of  the  parent  and  surrounding 
circumstances  to  show  which  parol  of  evidence  is  admissi- 
ble.   Kiger  v.  Terry ^  456. 

INTEREST,  Disqualifying  Juror : 

The  interest  of  a  resident  and  taxpayer  of  a  county  in  an  action 
to  recover  land  from  the  county  is  too  indirect  and  remote 
to  disqualify  him  to  serve  as  a  juror  in  such  action.  East- 
man V  Commissioners^  505. 

Usurious,  249,  257. 
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INTER-STATE  COMMERCE : 

1.  The  statute  (Sections  2190, 2191  and  2193  of  The  Code)  requiring 

each  sack  of  fertilizer  sold  in  this  State  to  have  a  tag  affixed 
thereto  is  not  in  violation  of  Clause  3  of  Section  8  of  Article 
1  of  the  Constitution,  relating  to  interstate  commerce. 
Goodicin  v.  Fertilize?'  Works,  120. 

2.  Section  1973  of  The  Code^  making  it  a  misdemeanor  to  run 

freight  trains  on  Sunday,  contains  nothing  in  its  provis- 
ions suggestive  of  a  purpose  to  interfere  with  Inter- State 
traffic,  or  indicative  ot  any  intent  other  than  to  prescribe 
a  rule  of  civil  conduct  for  persons  in  the  territorial  juris- 
diction of  the  Legislature,  and,  although  to  some  extent 
and  indirectly  affecting  Inter- State  Commerce,  so  far  as  it 
relates  to  trains  engaged  in  carrying  freight  from  one  State 
to  another  on  Sunday,  it  is  not  unconstitutional.  State  v. 
Railway  Company^  814. 

3.  Such  a  law  will  remain  valid  unless  and  until  it  shall  be 

superseded  by  an  act  of  the  United  States  Congress,  which 
has  the  right  to  replace  all  State  legislation  affecting  Inter- 
State  Commerce  by  express  Congressional  enactment  affect- 
ing all  railways  engaged  in  Inter  State  Commerce.  While 
the  State  may  not  interfere  with  transportation  into  or 
through  its  territory,  '*  beyond  what  is  absolutely  neces- 
sary for  self-protection,"  it  is  authorized,  in  the  exercise  of 
police  power,  to  provide  for  maintaining  domestic  order 
and  for  protecting  the  health  and  morals  of  its  people. 
Ibid. 

IRREGULAR  AND  ERRONEOUS.JUDGMENTS.    (Ske  ''  Judg- 
ments.") 

ISSUES : 

1.  The  refusal  to  submit  issues  tendered  by  a  party  is  not  error 

when  under  those  submitted  by  the  trial  judge  the  party 
has  an  opportunity  to  present  fully  his  testimony  and  the 
law  arising  thereon.    Ricks  v.  Stancill,  99. 

2.  The  refusal  to  submit  issues  not  raised  by  the  pleadings  is 

not  error.     Christmas  v.  Haywood,  130. 

3.  In  an  action  to  recover  leased  premises,  for  an  account  of 

the  rents  and  the  appointment  of  a  receiver,  the  defend- 
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ant  denied  plaintiff^s  ownership  of  the  property,  and 
pleaded  that  he  was  a  co-tenant  with  other  part  owoers 
thereof,  and  also  pleaded  that  he,  being  a  tenant  of  the 
property  from  year  to  year,  had  not  received  the  legal 
notice  to  quit ;  Beldy  that  it  was  not  error  to  submit  the 
issue,  ^'is  the  plaintiff  entitled  to  the  possession  of  the 
property  described  in  the  complaint  ?"  Waterworks  Com- 
pa7iy  V.  Itllinghast,  348. 

4.  In  the  trial  of  an  action  against  a  telegraph  comi>any  for 

damages  for  failure  to  send  a  telegram,  in  which  contribu- 
tory negligence  had  not  been  alleged  by  defendant,  the 
court  submitted  issues  involving  (1)  the  negligence  of  the 
defendant ;  (2)  the  contributory  negligence  of  plaintiffs: 
(3)  the  question  whether,  notwithstanding  the  contribu- 
tory negligence  of  plaintiffs,  defendant  could,  by  ordinary 
diligence,  have  avoided  the  injury  ;  and  (4)  the  amonnt  of 
damages  ;  Held,  that,  as  under  the  third  and  fourth  issuer 
plaintiffs  could  develop  their  whole  case  and  have  every 
principle  of  law  to  which  they  were  entitled  applied,  io 
any  aspect  of  the  case,  the  submission  of  the  issues  as  to 
contributory  negligence  (while  not  necessary)  was  harmless 
error.     Andrews  v.  Telegraph  ('ompany,  403. 

5.  It  is  in  the  sound  discretion  of  the  trial  judge  to  determine 

what  issues  shall  be  submitted  in  atrial,  and  to  frame  them 
subject  to  the  restrictions  (1)  that  they  must  l>e  raise<i  by 
the  pleadings,  (2)  that  the  verdict  thereon  shall  l>e  a  suffi- 
cient basis  for  a  judgment,  and  (3)  that  neither  party  shall 
be  debarred  for  want  of  an  additional  issue  or  issues  from 
presenting  to  the  jury  some  view  of  the  law  arising  out  of 
the  evidence.    Redmond  v.  Chandley,  575. 

6.  In  the  trial  of  an  action  to  set  aside  a  deed  as  fraudulent, 

where  the  question  involved  was  whether  or  not  the  deed 
was  executed  by  a  husband  to  his  wife  with  the  intent  to 
hinder,  delay  and  defraud  his  creditors,  it  was  sufficient  to 
submit  only  two  issues,  one  as  to  the  fraudulent  intent  of 
the  husband,  and  the  other  as  to  the  wife's  knowledge 
of  such  fraudulent  intent  wlien  she  accepted  the  deed. 
Ibid,  575. 

JOINDER  OF  CAUSES  OF  ACTION  : 

1.  Under  Section  267  (1)  of  The  Code  all  causes  of  action,  of 
whatever  nature,  in  favor  of  the  plaintiff  against  the  same 
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defendants,  can  be  united  in  one  action  when  they  arise 
out  of  the  same  transaction  or  transactions  connected  with 
the  same  subject  of  action.     Cook  v.  Smithy  350. 

2.  Causes  of  action  against  a  sheriff  and  the  sureties  on  his 

official  bond  for  illegal  levy  and  sale  are  properly  joined 
with  a  cause  of  action  against  a  person  who  directed  or 
procured  such  levy  and  sale  to  be  made  and  gave  an 
indemnifying  bond  therefor.    Ihid. 

3.  Such  action,  since  it  embraced  a  cause  of  action  against  the 

surety  on  the  sheriff's  bond,  was  properly  brought  in  the 
name  of  the  State  on  the  relation  of  the  plaintiff.     Ibid. 

JOURNAL,  Legislation,  214. 

JUDGE,  Discretion  of : 

1.  The  exercise  of  the  discretionary  power  of  a  court  to  extend 

time  for  filing  pleadings  is  not  reviewable.  Qwinn  v. 
Parker,  19. 

2.  The  setting  aside  a  judgment  by  default  is  a  matter  of  dis- 

cretion with  the  judge  below,  and  is  not  reviewable  unless 
it  clearly  appears   that  such  discretion   has  been  abused. 
Wyche  v.  RosSy  174. 

3.  Where  there  are  successive  administrations  on  an  estate, 

thev  are  in  law  one  and  the  same,  and  the  successor  of  an 
administrator  who  has  been  removed  is  not  entitled,  as  a 
matter  of  right,  to  have  set  aside  a  judgment  rendered 
against  his  predecessor  by  default.     Ibid. 

4.  It  was  not  an  abuse  of  discretion  in  the  judge  below  to 

refuse  to  set  aside  a  judgment  by  default  against  a  former 
administrator  in  order  to  permit  an  administrator  de  bonis 
non  to  x^lead  the  Statute  of  Limitations  or  other  technical 
defense,  such  pleas  not  being  meritorious.    Ibid. 

5.  Where  counsel  for  defendant  in  his  argument  addressed  his 

remarks  to  certain  members  of  the  jury  individually, 
instead  of  collectively  it  was  not  error  in  the  judge  to 
interrupt  him,  such  matters  being  in  the  sound  discretion 
of  the  trial  judge.    State  v.  Pearson,  871. 

Duty  of : 

Where  a  party  to  an  action,  having  been  directed  to  perform 
an  order    of    the  court,   otherwise    to  be    in  contempt, 
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applied,  after  notice,  to  have  the  order  discharged,  and 
offered  to  produce  affidavits  showing  his  inability  to  com- 
ply with  the  order,  it  was  the  duty  of  the  judge  to  hear 
and  pass  on  the  affidavits.     Childs  v.  Wiseman^  497. 

JUDGE,  Expression  of  Opinion  by  : 

While  recapulatiug  the  evidence  to  the  jury,  the  trial  judge 
referred  to  the  answer  of  the  defendant  which  had  been 
put  in  evidence  by  the  plaintiff,  as  appearing  "  to  be  in  ihe 
usual  legal  form  ;^^  Ileld^  that  such  remark  was  not  an 
expression  of  opinion  upon  the  evidence.  Little  v.  Rail' 
road  Company^  771. 

Of  Superior  Court,  Findings  of  Facts  by,  178,  473  : 

1.  The  inhibition  contained  in  Section  11,  Article  4  of  the  Con- 

stitution, applies  neither,  to  the  holding  by  any  judge  of 
the  superior  court  of  one  or  more  regular  terms  of  said 
court  by  exchange  with  some  other  judge,  and  with  the 
sanction  of  the  governor  nor  to  the  holding  of  special  terms 
under  the  order  contemplated  in  said  provision.  State  v. 
TurneVy  841. 

2.  A  judge  of  the  superior  court  who  presides  in  another  dis- 

trict by  appointment  of  the  governor,  is  a  defaHo  judge 
of  the  court  so  held,  and  all  his  acts  in  that  capacity  are 
valid.    Ibid. 

Of  Supreme  Court,  Jurisdiction  Under  the  Election  Law  : 

1.  The  election  law  of  1895  (Chapter  159,  Acts  of  1895),  confer- 

ring upon  the  judges  of  the  Supreme  and  superior 
courts  general  supervisory  jurisdiction  over  clerks  of  the 
superior  courts  in  the  performance  of  their  duties  under  the 
election  law,  with  power  to  issue  rules  on  such  clerks,  and 
on  the  hearing  thereof  to  make  summary  orders  and  direc- 
tions for  their  proper  enforcement,  is  constitutional.  Har- 
kins  V.  Cathey^  6t9. 

2.  Under  Section  7,  Ch.  159,  Acts  of  1895,  giving  the  judges  of  the 

Supreme  and  superior  courts  supervisory  power  over  the 
clerks  of  the  superior  courts  in  the  performance  of  all  the 
requirements  of  said  act,  a  single  justice  of  the  Supreme 
Court  has  jurisdiction  to  remove  judges  of  election  appoint- 
ed by  a  clerk,  if  they  have  not  the  requisite  qaalificatioDS, 
and  to  order  other  and  suitable  persons  to  be  appointed. 
Ibid. 
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JUDGES  OF  ELECTION,  Appointment  and  Qualification  of : 

1.  Upon  failure  of  a  Chairman  of  the  State  Executive  Commit- 

tee of  a  political  party  to  designate  judges  of  election  on 
behalf  of  such  party,  as  provided  in  Section  7,  Ch.  159,  Acts 
of  1895,  the  persons  appointed  by  the  clerk  of  the  superior 
court  of  a  county  must  belong  to  a  political  party  for  which 
they  are  appointed.    Harkhis  v.  Cathey^  649. 

2.  Where  the  Chairman  of  the  State  Executive  Committee  of 

one  political  party  fails  to  designate  the  judges  of  election 
for  a  particular  county  for  and  on  behalf  of  such  party, 
and  the  clerk  of  the  superior  court,  under  the  exercise  of 
the  power  of  appointment  given  in  Section  7  of  Ch.  159, 
Acts  of  1895,  appoints  persons  not  having  the  requisite  qual- 
ifications, the  Chairman  of  the  Executive  Committee  of 
another  political  party  in  such  county  may  bring  manda- 
mus to  compel  the  clerk  to  appoint  proper  persons.    Ibid. 

3.  Under  Section  7,  Ch.  159,  Acts  of  1895,  giving  to  the  judges 

of  the  Supreme  and  superior  courts  supervisory  power  over 
the  clerks  of  the  superior  courts  in  the  performance  of  all 
the  requirements  of  said  act,  a  single  justice  of  the 
Supreme  Court  has  jurisdiction  to  remove  judges  of  elec- 
tion appointed  by  a  clerk,  if  they  have  not  the  requisite 
qualifications,  and  to  order  other  and  suitable  persons  to 
be  appointed.     Ibid. 

JUDGMENT : 

1.  Whereon  the  trial  of  an  action  by  a  trustee  to  recover  church 

property,  the  parties  agreed  that  the  answer  as  to  the  sin- 
gle issue  submitted,  as  to  whether  the  trustee  was  the 
owner  and  entitled  to  the  possession,  should  settle  the 
whole  controversy  and  all  the  issues  raised  by  the  plead- 
ings, and  that  the  answer  should  be  **  Yes  ''  if  certain  facts 
were  true;  otherwise  it  should  be  "  No,  ^*  and  the  jury 
answered  '*  No; ''  Held,  that  the  verdict,  being  in  accord- 
ance with  the  stipulation,  justified  a  judgment  for  the 
defendant.    Nash  v.  /Sutton,  298. 

2.  An  irregular  judgment  is  one  contrary  to  the  course  and 

practice  of  the  court,  and  the  remedy  against  it  is  a  motion 
in  apt  time  to  set  it  aside,  while  an  erroneous  judgment  is 
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one  rendered  according  to  the  course  and  practice  of  the 
court,  but  contrary  to  law,  which  canoniy  be  remedied  by 
an  appeal.    May  v.  Lumber  Co.^  96. 

3.  When  an  erroneous  judgement  was  rendered  at  one  term  of 
court  in  an  action  in  which  the  defendant  had  appeared 
and  answered,  it  was  error  at  a  subsequent  term  to  set  it 
aside  on  motion.     Ibid. 

By  Default : 

1.  The  setting  aside  a  judgment  by  default  is  a  matter  of  dis- 

cretion with  the  judge  below,  and  is  not  reviewable  unless 
it  clearly  appears  that  such  discretion  has  been  abased. 
Wyche  v.  Ross,  174. 

2.  Where  there  are  successive  administrations  on  an  estate, 

they  are  in  law  one  and  the  same;  and  the  successor  of  an 
administrator  who  has  been  removed  is  not  entitled,  as  a 
matter  of  right,  to  have  set  aside  a  judgment  rendered 
against  his  predecessor  by  default.     I  bid. 

3.  It  was  not  an  abuse  of  discretion  in  the  judge  below  to  refuse 

to  set  aside  a  judgment  by  default  against  a  former  admin- 
istrator in  order  to  permit  an  administrator  de  Inmis  non  to 
plead  the  Statute  of  Limitation,  or  other  technical  liefense, 
such  pleas  not  being  meritorious.     Ibid. 

Against  State  : 

Upon  the  failure  of  the  litigation,  the  State  is,  under  Section 
536  of  The  Code,  liable  for  the  costs  of  an  action  authorized 
by  Act  of  the  General  Assembly  and  prosecuted  in  its  name 
by  the  Solicitor,  and  judgment  may  be  rendered  in  such 
action  against  the  State  for  such  costs.  Qutry,  hs  to  how 
the  judgment  will  be  satisfied.     Blount  v.  SimmoNJf^  50. 

Entry  of  by  Clerk  : 

1.  A  clerk  of  the  court  may  by  c6nsent  receive  a  verdict,  even 
if  the  judge  is  not  in  the  court  room,  provided  it  is  done 
before  the  expiration  of  the  term  ;  and  he  may  tbereapoa 
enter  a  valid  judgment  under  Code,  Section  412(1),  or  make 
a  memorandum  thereof  and  afterwards  write  it  out  in  fall. 
Ferrell  v.  Hales,  199. 
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2.  Bat  where  the  clerk,  having  by  con  sent  received  a  verdict 
at  11.40  o^clock  Saturday  night  of  the  last  week  of  the  term » 
failed,  in  the  absence  of  the  judge  and  for  lack  of  other 
direction  by  him,  to  enter  judgment  or  memorandum 
thereof  in  accordance  with  the  verdict  that  night,  but 
entered  judgment  on  the  following  Monday  morning,  and 
after  the  expiration  of  the  term  ;  Held,  that  the  judgment 
so  attempted  to  be  entered  was  a  nullity.     Ibid. 

8.  In  such  case,  the  judgment  being  a  nullity,  an  appeal  there- 
from could  not  operate  as  a  vehicle  to  remove  the  record 
so  as  to  subtract  it  from  the  operation  of  legal  orders  of  the 
trial  judge  at  the  next  term.    Ibid. 

Indexing  : 

1.  The  purpose  of  Code^  Section  433,  requiring  index  and  cross- 

index  of  docketed  judgments,  being  to  facilitate  the  search 
for  incumbrances  created  by  such  judgments,  each  of  sev- 
eral judgment  debtors  must  be  specifically  mentioned,  but 
the  name  of  only  one  of  several  plaintiffs  need  be  men- 
tioned.   Hahn  V.  Mosely^  73. 

2.  Where  a  judgment,  in  which  recoveries  were  awarded  to 

divers  plaintiffs  and  for  different  amounts,  was  indexed 
against  the  defendants,  but  only  in  the  name  of  one  of  the 
several  plaintiffs,  such  indexing  is  suJIQcientto  fix  an  inter- 
ested person  with  notice  of  all  that  the  examination  of  the 
judgment  itself  would  have  disclosed.     Ibid. 

In  fieri  : 

Any  order  or  decree  made  duriug  a  term  of  court  is  infleri,  and 
subject  to  be  vacated  or  modified  during  such  term.  Gwinn 
V.  Parker,  19. 

Irregular : 

1.  While  an  action  to  foreclose  a  contract  for  the  sale  of  land 
was  pending  an  attachment  was  sued  out  against  the 
defendant  and  levied  upon  personal  property.  The  plain- 
tiffs also  brought  summary  process  of  ejectment  before  a 
justice  of  the  peace,  and  from  a  judgment  removing  the 
defendant  from  possession  the  latter  appealed  to  the 
Supreme  Court.  Defendant  afterwards  moved  in  the  fore- 
closure action  for  an  order  vacating  the  attachment  and 
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restoring:  him  to  possession  of  the  land ;  Held^  that  an  order 
restoring  the  defendant  to  possession,  made  in  the  fore- 
closure action  before  the  appeal  in  the  ejectment  case  liad 
been  tried,  was  erroneous.     Caudle  v.  Moran,  432. 

2.  In  such  case,  however,  it  was  proper  to  appoint  a  receiver 
of  the  rents  and  profits  of  the  land.    Ibid. 

JUDGMENT,  Motion  to  Set  Aside  : 

1.  Where  the  necessary  parties  defendant  in  an  action  to  fore- 

close are  put  into  court  by  responsible  and  solvent  prac- 
ticing attorneys  making  a  general  appearance  for  them, 
the  fact  that  summons  had  not  been  served  will  not  induce 
this  Court  to  set  aside  a  judgment,  otherwise  regalar,  ren- 
dered in  such  action.     Chadhourn  v.  Johnston^  282. 

2.  Where,  in  a  proceeding  to  sell  lands  of  a  decedent  Cor  assetft, 

there  is  an  order  of  sale  followed  by  a  sale  and  decree  of 
confirmation,  the  judgment  can  only  be  set  aside  by  an 
independent  action  for  that  purpose.     Rawls  v.   Carter, 

590. 

Nunc  pro  Tunc  : 

1.  Where  a  verdict  was,  by  consent  of  the  parties,  but  in  the 

absence  of  the  judge  from  the  court  room,  received  by  the 
clerk  on  the  last  day  of  court,  but  no  judgment  was  entered, 
it  was  proper  for  the  judge  at  the  next  term,  finding  the 
record  complete  up  to  and  including  the  verdict,  to  render 
judgment  nunc  pro  tunc^  and  it  was  not  necessary  to  the 
validity  of  the  judgment  that  notice  of  its  entry  should  be 
given,  since  the  cause  was  pending  on  the  docket.  FerrtU 
V.  Hales,  199. 

2.  A  judgment  rendered  nunc  pro  tunc^  at  a  term  of  court  suc- 

ceeding that  at  which  the  record  was  complete  up  to  and 
including  verdict,  is  as  operative,  as  between  the  parties, 
as  if  it  had  been  rendered  at  the  previous  term  ;  but,  as  to 
other  parties,  it  is  effective,  as  a  lien,  only  from  the  first 
day  of  the  term  at  which  it  was  actually  entered.     Ibid. 

On  Pleadings : 

Where,  in  an  action  on  an  itemized  account,  made  a  part  of 
the  complaint,  for  goods  sold  to  the  defendant,  aggregat- 
ing $680.90,  plaintiff  admitted  credits  to  the  amount  of 
$295.43  and  asked  judgment   for  $845.47,  and  defendant 
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admitted  the  purchase  and  receipt  of  items  in  plaintiff^s 
acconnt  to  the  amount  of  $259.48,  specifying  which  they 
were,  and  as  to  the  other  items  he  averred  that  he  had  no 
knowledge  or  information  sufficient  to  form  a  belief,  and 
therefore  denied  the  same ;  Held^  (1)  that  the  form  of  the 
defendants  denial  was  in  accordance  with  Section  243  (1) 
of  The  Code,  and  put  plaintiff  to  the  proof  of  his  account, 
except  the  admitted  items ;  (2)  that  it  was  error  to  apply 
the  credits  to  the  items  of  debt  denied  by  defendant  and 
render  judgment  on  the  pleadings  in  favor  of  the  plaintiff 
for  S233.48.    Morgan  v.  Roper,  367. 

JUDGME^^T,  Or  Decree,  Conclusive  : 

1.  The  judgment  or  decree  of  a  court  of  competent  jurisdiction 

is  conclusive  not  only  as  to  the  subject-matter  actually  de- 
termined thereby  but  also  as  to  every  other  matter  which 
properly  belonged  to  the  subject  in  litigation,  and  which 
the  parties,  by  the  exercise  of  reasonable  diligence,  might 
have  brought  forward  at  the  time  and  had  determined 
respecting  it.     Wagon  Company  v.  Byrd,  460. 

2.  In  an  action  to  foreclose  a  mortgage  against  B,  one  M  inter- 

vened and  by  his  answer  denied  the  allegations  of  the  com- 
plaint, and  alleged,  as  a  further  defense  why  decree  of 
sale  should  not  be  made,  that  he  was  the  owner  in  fee  and 
in  possession  (through  B,  his  tenant)  of  the  land.  At  the 
trial  he  assented  to  the  issues  tendered  by  the  plaintiff, 
which  did  not  include  the  one  raised  as  to  his  title.  There 
was  a  decree  of  foreclosure  (from  which  he  failed  to  prose- 
cute an  appeal),  a  sale,  confirmation  and  conveyance  by 
the  commissioner  ;  Held,  that  the  plea  of  sole  seizin  by  M, 
not  being  a  counter-claim,  was  denied  by  operation  of  law, 
and  thus  an  issue  as  to  the  title  was  raised  by  the  plead- 
ings which  M  should  have  tendered  and  supported  by 
proof,  and  having  neglected  to  do  so  he  is  estopped  by  the 
judgment  in  the  cause.    Ibid. 

Reformation  Of : 

The  findings  of  fact  by  the  trial  judge  by  consent  being  equiv- 
alent to  a  special  verdict,  this  Court  will  correct  an  error 
in  the  judgment  thereon  by  directing  it  to  be  reformed. 
Smith  V.  Building  and  Loan  Association,  267. 
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JUDGMENT,  Rendered  Sunday : 

There  being  no  inhibition  of  a  verdict  rendered  on  Sunday, 
either  at  common-law  or  by  statute,  a  judgment  entered 
on  that  day  (by  virtue  of  the  statute,  Code^  Sec.  412,  that 
it  shall  be  entered  up  at  once  on  the  verdict)  is  valid. 
Taylor  v.  Ervin,  274. 

Revival  of,  as  to  One  of  Several  Defendants  : 

In  a  joint  and  several  judgment  against  several  defendants, 
the  plaintiff  may  elect  as  to  which  of  the  defendants  he 
shall  revive  it.     Patterson  v.  Walton,  500. 

Void: 

1.  A  pretended  judgment  which  adjudges  nothing  against  the 

defendant,  and  on  which  an  execution  cannot  issue,  is 
insensible  and  no  appeal  lies  therefrom.  Carter  v.  Eimore^ 
296. 

2.  A  judgment  rendered  in  attachment  proceedings,  bajsedon 

the  ground  of  non-residence,  against  a  foreign  corporation 
which  has  been  re-incorporated  in  this  State,  is  void,  as 
well  as  a  sale  of  its  property  thereunder,  for  want  of  juris- 
diction.    Bernhardt  v.  Brown,  500. 

JURISDICTION : 

1.  When  a  case  containing  facts  upon  which  a  controversy 

depends  is  sought  to  be  submitted  under  Section  567  of  The 
Code,  an  affidavit  to  the  effect  that  the  controversy  is  real 
and  the  proceeding  in  good  faith  to  determine  the  rights 
of  the  parties  is  a  prerequisite  to  jurisdiction,  and  in  the 
absence  of  such  affidavit  the  proceeding  will  be  dismisKed. 
Arnold  v.  Pointer,  123. 

2.  When  a  foreign  corporation  is  rechartered  in  this  State  it 

becomes  a  domestic  corporation,  and  is  not  liable  to  attach- 
ment as  a  non-resident.    Bernhardt  v.  Brown,  506. 

3.  A  judgment  rendered  in  attachment  proceedings,  based  on 

the  ground  of  non-residence,  against  a  foreign  corpora^ 
tion  which  has  been  re-incorporated  in  this  State,  is  void, 
as  well  as  a  sale  of  its  property  thereunder,  for  want  of 
j  urisdiction .    /  bid. 

4.  A  justice  of  the  peace  has  jurisdiction  of  an  action  to  recover 

the  purchase  price  of  land,  if  under  two  hundred  dollars, 
where  no  foreclosure  is  sought.    Proctor  v.  Finley,  536. 


INDEX.  1087 


5.  The  election  law  of  1895  (Chapter  159,  Acts  of  1895),  confer- 

iDg  upon  the  judges  of  the  Supreme  and  superior  courts 
general  supervisory  jurisdiction  over  clerks  of  the  8upe_ 
rior  court  in  the  performance  of  their  duties  under  the 
election  law,  with  power  to  issue  rules  on  such  clerks,  and 
on  the  hearing  thereof  to  make  summary  orders  and 
directions  for  their  proper  enforcement,  is  constitutional. 
Uarkins  y.Cathey,  649. 

6.  Under  Section  7,   Chapter  159,  Acts  of  1895,   giving  to  the 

judges  of  the  Supreme  and  superior  courts  supervisory 
power  over  the  clerks  of  the  superior  courts  in  the  perform- 
ance of  all  the  requirements  of  said  act,  a  single  justice 
of  the  Supreme  Court  has  jurisdiction  to  remove  judges  of 
election  appointed  by  a  clerk,  if  they  have  not  the  requi- 
site qualifications,  and  to  order  other  and  suitable  persons 
to  be  appointed.    Ibid. 

JURISDICTION,  As  to  Foreign  Corporations : 

1.  A  corporation  of  a  foreign  state  is  permitted  to  do  business 

outside  of  the  state  in  which  it  was  chartered  as  a  matter 
of  comity,  but  always  with  the  proviso  that  it  is  subject  to 
the  law  of  the  state  where  it  does  business,  and  has  no 
greater  privileges  than  domestic  corporations  under  its 
statutes,  and  a  provision  in  the  charter  of  a  life  insurance 
company  that  it  shall  be  sued  only  in  the  state  where  it  is 
chartered  and  organized  is  no  defense  to  an  action  by  an 
administrator  of  a  decedent  in  another  state.  Shields  v. 
Life  Insurance  Company,  880. 

2.  Sections  194  and  195  of  2^he  Code  confer  jurisdiction  against 

all  corporations  doing  business  in  this  State.    1  bid. 

Of  Justices  of  the  Peace  : 

A  justice  of  the  peace  when  out  of  his  township  may  issue  a 
summons  returnable  and  bearable  within  his  township. 
Davis  V.  Sanderlin,  84. 

Of  Supreme  Court  Judges  : 

1.  Section  7  of  Chapter  159,  Acts  of  1895  (Election  Law),  con- 
ferring on  the  judges  of  the  Supreme  and  superior  courts 
general  supervisory  jurisdiction  over  clerks  of  the  superior 
court  in  the  performance  of  their  duties  under  such  law, 
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with  power  to  issue  rules  on  such  clerks,  and  on  the  hear- 
ing thereof  to  make  summary  orders  and  direetiooB  for  the 
proper  enforcement  of  the  law,  is  not  in  conflict  with  the 
Constitution,  and  is  valid.  (Avery.  J.,  dissents,  arguendo,) 
McDonald  v.  Morrow,  666. 

2.  The  duties  of  a  clerk  of  the  superior  court  under  the  Elec- 
tion Laws  of  1895,  in  tabulating  the  result  of  the  election 
and  declaring  the  result,  are  ministerial ;  and  it  is  his  duty 
to  count  all  returns  received  through  the  regular  channels 
unless  it  appears  on  their  face  that  they  are  not  in  fact  the 
returns  from  the  precincts  as  they  purport  to  be,  in  which 
case  he  should  not  count  them  until  directed  by  a  judge  of 
the  Supreme  or  superior  court.    Ibid. 


JURORS 


1.  The  interest  of  a  resident  and  tax  payer  of  a  coiiuty  in 

action  to  recover  land  from  the  county  is  too  indirect  and 
remote  to  disqualify  him  to  serve  as  a  juror  in  such  action. 
Eastman  v.  Commissioners,  505. 

2.  A  verdict  awarding  damages  cannot  be  impeached  by  evi- 

dence of  jurors  showing  how  the  damages  were  assessed. 
Purcell  V.  Railroad  Company,  728. 

8.  It  is  not  error  in  the  trial  judge  when  ordering  a  special 
venire  to  direct  the  sheriff  to  summon  only  freeholders  who 
have  paid  their  taxes  for  the  preceding  year,  who  had  not 
served  on  the  jury  within  the  last  two  years,  who  had  no 
suits  pending  and  at  issue  in  the  court,  and  who  were  not 
under  indictment  in  the  court.    State  v.  Cody^  908. 

Address  of  Counsel  to  : 

Where  counsel  for  defendant  in  his  argument  addressed  his 
remarks  to  certain  members  of  the  jur>'  individually, 
instead  of  collectively,  it  was  not  error  in  the  judge  to 
interrupt  him,  such  matters  being  in  the  sound  discretion 
of  the  trial  judge.    State  v.  Pearson,  871. 

Discretion  of : 

Where,  in  the  trial  of  an  indictment  for  burglary,  the  evidence 
showed  that  the  house  in  which  the  crime  was  committed 
was  actually  occupied  at  the  time,  a  conviction  of  burglary 
in  the  second  degree  is  not  authorized  by  Chapter  494,  Acts 
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of  1889,  which  provides  that  when  the  crime  charged  is 
burglary  in  the  first  degree  the  jury  may  render  a  verdict 
in  the  second  degree,  since  a  felonious  entry  under  such 
circumstances  is  by  said  statute  made  burglary  in  the  first 
degree.     State  v.  Johnston,  888. 

JURORS,  Province  of: 

Where,  in  the  trial  of  an  action  against  two  railroad  companies 
for  damages  for  delay  in  transporting  freight,  it  appeared 
that  the  contract  of  shipment  was  made  with  an  association 
of  freight  lines  of  which  defendants  were  members,  and  the 
court  submitted  to  the  jury  an  issue  as  to  whether,  under 
the  contract  of  association,  the  roads  over  which  the  freight 
was  carried  were  responsible  for  the  entire  obligation  of 
the  contract  of  carriage,  the  jury  answered  in  the  affirma- 
tive ;  Held^  that  the  error,  if  any,  in  permitting  the  jury  to 
pass  upon  the  effect  of  the  contract,  was  cured  by  the 
verdict.    Rocky  Mount  Mills  v.  Railroad  Company,  693. 

Sufficiency  of  Evidence  for,  193,  534,  715,  804,  806,  809,  814,  828, 
836,  871. 

1.  Where  there  is  evidence  of  a  fact  which,  in  connection  with 

other  matters,  if  proved  would  esiablish  the  fact  in  issue, 
then  the  fact  so  calculated  to  form  a  link  in  the  chain, 
although  the  other  links  are  not  supplied,  is  some  evidence 
tending  to  establish  the  fact  in  issue,  and  its  sufficiency 
should  be  passed  on  by  the  jury ;  otherwise  when  the 
evidence,  under  no  circumstances,  has  any  relevancy  or 
tendency  to  establish  the  fact  in  issue.  Weeks  v.  Railroad 
Company^  ^40, 

2.  In  an  action  for  personal  injuries  caused  by  being  thrown 

from  a  car  by  a  collision  with  an  engine,  where  there  was 
some  evidence  tending  to  show  that  a  sudden  push  of  the 
engine  was  reckless  negligence,  it  was  error  for  the  court 
to  state  that  under  the  evidence  the  plaintiff  was  not 
entitled  to  recover.     Ibid. 

JUSTICE  OF  THE  PEACE: 

1.  A  justice  of  the  peace  has  jurisdiction  of  an  action  to  recover 

the  purchase  price  of  land,  if  under  two  hundred  dollars, 
where  no  foreclosure  is  sought.    Proctor  v.  Finley,  536. 

2.  Under  Section  38  of  The  Code  a  justice  of  the  peace,  in  the 

exercise  of  the  police  power,  may  sentence  the  defendant 

119—69 
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to  imprisonment  for  a  term  exceeding  thirty  days,  to  which 
period,  in  ordinary  criminal  caBes,  his  jurisdiction  is  lim- 
ited by  Section  27  of  Article  4  of  the  ConBtitation.    &ate 

V.  NelHon^  797. 

3.  The  judgment  of  a  justice  of  the  peace  in  imprisoning  a 
defendant  in  bastardy  proceeding  for  default  in  payment 
of  the  fine,  allowance  and  costs  must  fix  the  limit  with  a 
view  to  securing  their  payment ;  hence,  where  defendant 
was  in  default  only  for  a  fine  of  f  10  and  an  allowance  of 
$50  to  the  mother  of  the  bastard,  a  sentence  to  imprison- 
ment at  hard  labor  for  twelve  months  was  excessive. 
1  bid. 

JUSTICES  OF  THE  TEACE,  Election  of: 

Under  Section  18,  Chapter  159,  Acts  of  1895,  a  separate  ballot 
box  is  not  required  to  be  provided  at  each  votinic  precinct 
for  the  election  of  justices  of  the  peace.  Such  officers  are 
to  be  voted  for  on  the  same  ticket  and  in  the  same  ballot 
box  as  members  of  the  General  Assembly,  county  officers 
and  constables.     Fotishee  v.  Christian^  15J). 

JUSTICE'S  JUDGMENT.  Appeal  from,  473. 

LACHES,  of  Appellant : 

1.  A  petitioner  for  a  certiorari  must  show  himself  free  from 

laches  by  doing  all  in  his  power  towards  having  the  appeal 
perfected  and  docketed  in  time.     Brown  v.  House,  622, 

2.  The  fact  that  the  clerk  below  charged  exorbitant  fees  for 

making  the  transcript  of  *'the  case  on  appeal,'*  signeii  by 
the  judge,  is  no  excuse  for  appellant's  failure  to  send  ap 
the  record.  If  the  fees  were  exorbitant,  the  appellant's 
remedy  was  to  pay  the  fees,  send  up  the  transcript  and 
move  to  have  the  clerk's  charges  retaxed.     Ibid. 

LANDLORD  AND  TENANT : 

1.  A  lessee  for  a  year,  with  privilege  of  renewal  for  a  year,  who 

occupies  the  premises  and  pays  rent  therefor  for  a  month 
into  the  second  year,  and  then  vacates  with  no  under- 
standing that  the  lease  shall  be  cancelled,  is  bound  for  the 
second  year's  rental.    Scheelky  v.  Koch^  80. 

2.  If,  in  such  case,  the  lessor  re-rents  the  premises  to  another 

tenant  for  a  less  price  than  the  original  lessee  oont ratted 
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to  pay,  he  may  recover  from  the  latter  the  difference 
between  such  price  and  what  the  original  lessee  was  to 
pay  during  the  year.    Ibid. 

LANDLORD  AND  TENANT : 

1.  One  who  contracts  with  a  corporation  through  persons  inter- 

ested in  it,  and  professing  to  repre^•ent  it,  and  by  virtue  of 
such  contract  gets  possession  of  the  property  as  lessee,  and 
holds  it  until  the  expiration  of  the  time  limited  by  the  con- 
tract, is  estopped  to  deny  that  the  corporation  was  prop- 
erly incorporated  and  officered  and  that  it  is  the  owner  of 
the  leased  property.     Waterworks  v.  Tillinghast,  343. 

2.  Where,  in  an  action  by  a  waterworiis  company  against  a 

lessee  of  its  property  to  recover  posse8^ion  of  the  property 
after  the  expiration  of  the  iease,  the  defendant  alleges  that 
plaintiff  is  not  the  owner  of  the  property,  he  cannot  be 
allowed  to  interpose  the  additional  and  inconsistent  plea 
that,  being  tenant  from  year  to  year,  he  has  not  had  the 
legal  notice  of  three  months  to  quit.     Ibid. 

8.  The  plea  by  h  tenant  in  common  of  the  general  issue,  or  its 
equivalent,  the  denial  of  plaintiff's  title  in  an  action  to 
recover  possession  of  property,  being  an  admission  of 
ouster,  the  defendant  in  an  action  by  a  landlord  to  recover 
leased  property  cannot  deny  plaintiff ^s  title  and  at  the 
same  time  plead  co  tenancy.     Ibid, 

4.  In  an  action  to  recover  leased  premises,  for  an  account  of  the 

rents  and  the  aj^pointment  of  a  receiver,  the  defendant 
denied  plaintiff's  ownership  of  the  property,  and  pleaded 
that  he  was  a  co-tenant  with  other  part  owners  thereof, 
.  and  also  pleaded  that  he,  being  a  tenant  of  the  property 
from  year  to  year,  had  not  received  the  legal  notice  to  quit ; 
Held^  that  it  was  not  error  to  submit  the  issue  ;  **I8  the 
plaintiff  entitled  to  the  possession  of  the  property  described 
in  the  complaint  ?  "    Ibid, 

5.  Where  a  contract  of  lease  of  waterworks  provided  that  the 

lessee  should  keep  up  the  repairs,  and  might  add  new  exten- 
sions to  the  system,  and  that  the  lessor  should  not  have 
the  right,  at  the  expiration  of  the  lease,  to  take  possession 
of  such  new  extensions  without  paying  for  the  same,  the 
Court  will,  in  an  action  by  the  lessor  to  recover  possession 
and  for  the  appointment  of  a  receiver,  see  that  such  exten- 
sions are  taken  into  account  and  paid  for  out  of  the  rents 
or  otherwise.    Ibid, 
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6.  Tenancy  is  the  result  of  a  contract  between  a  lessor  and 

lessee  whereby  the  latter  admits  lessor^s  title,  and  he  and 
his  privies  are  estopped,  while  continuing  in  possession, 
to  deny  the  title  or  to  bring  action  to  defeat  it.  Shetc  ▼. 
Call,  450. 

7.  A  married  woman  is  not  estopped  to  deny  the  title  of  a  gran- 

tor by  the  fact  that  she  is  in  possession  of  the  land  with 
her  husband,  who  is  the  grantee^s  tenant.     IMd. 

LARCENY : 

Where,  on  the  trial  of  one  charged  with  larceny,  it  appeared 
that  the  oflfence  was  committed  in  the  known  presence  of 
the  owner  of  the  property,  and  the  defendant  claimed  that 
his  oflfence  was  only  a  forcible  trespass,  it  was  error  to 
refuse  to  submit  to  the  jury  the  question  of  felonionfl 
intent.    State  v.  Coy,  901. 

LATENT  AMBIGUITY,  233  : 

Defects  : 

Where  the  defects  in  tobacco,  sold  with  the  representations  as 
to  its  grade  and  quality,  are  latent  and  peculiarly  within 
the  knowledge  of  the  seller,  the  fact  that  the  buyer  has  an 
opportunity  to  inspect  it,  and  does  not  do  so  fully,  is  no 
waiver  of  the  warranty.    Ferrell  v.  Hales,  199. 

LATENT  DEFECTS  AND  HAZARDS,  Liability  of  Employer  for: 

Where  there  are  latent  defects  or  hazards  incident  to  an  occn- 
pation,  of  which  the  master  knows,  or  ought  to  know,  it 
is  his  duty  to  fully  warn  the  servant  of  them,  and  he  is 
liable  for  any  injury  resulting  from  his  failure  to  dose: 
but  the  master  is  not  liable  for  his  failure  to  avert  or  avoid 
peril  that  could  not  have  been  foreseen  by  one  in  like  cir- 
cumstances and  In  the  exercise  of  such  care  as  would  be 
characteristic  of  a  prudent  person  so  situated.  Turner  v. 
Lumber  Company^  387. 

LAUDANUM,  Sale  of  to  Wife  under  Protest  of  Husband,  150. 

LEADING  QUESTIONS  : 

It  being  discretionary  with  the  trial  judge  to  permit  or  disal- 
low a  leading  question  to  be  asked  of  a  witness,  his  refasal 
to  allow  it  is  not  error.    Christmas  v.  Haywood,  180. 
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XBASE  OF  REAL  ESTATE  : 

A  lease  of  real  estate  for  five  years  is  such  an  estate  or  inter- 
est as  may  be  subjected  to  a  mechanic's  lien.  Woodwork- 
ing Co.  V.  Southwick,  611. 

liEASE,  Surrender  of  by  Lessee  : 

1.  A  lessee  for  a  year,  with  privilege  of  renewal  for  a  year,  who 

occupies  the  premises  and  pays  rent  therefor  for  a  month 
into  the  second  year,  and  then  vacates  with  no  understand- 
ing that  the  lease  shall  be  cancelled,  is  bound  for  the  sec- 
ond year's  rental.    Saheelky  v.  Kochy  80. 

2.  If,  in  such  case,  the  lessor  rerents  the  premises  to  another 

tenant  for  a  less  price  than  the  original  lessee  contracted 
to  pay,  he  may  recover  from  the  latter  the  difference 
between  such  price  and  what  the  original  lessee  was  to  pay 
during  the  year.     Ibid. 

LEGISLATURE,  Journal  of,  214 

LEGISLATIVE  POWER  : 

1.  The  Legislature  has  the  power  to  provide  that,  upon  the  trial 

of  certain  classes  of  criminal  or  civil  actions,  artificial 
weight  shall  be  given  to  specific  kinds  of  testimony.  Slate 
V.  Jtogers,  793. 

2.  Section  32  of  The  Code,  declaring  that  the  oath  and  exami- 

nation of  the  mother  of  a  bastard  child  to  be  "presumptive'' 
evidence  against  the  person  accused  is  valid  exercise  of 
legislative  power.     Ibid. 

LESSOR  AND  LESSEE : 

Fixtures  put  up  by  the  Isssee  of  land  are  not  a  part  of  the  realty 
and  do  not  pajss  with  the  land  so  as  to  survive  to  the  owner 
in  fee  on  the  termination  of  the  lease.  Woodworking  Com- 
pany V.  Southwick,  611. 

LIABILITY  OF  COUNTY,  for  Costs  in  Criminal  Actions,  853. 

Where  on  appeal  to  the  superior  court  from  a  judgment  of  a 
justice  of  the  peace,  in  a  matter  in  which  he  had  final  jur- 
isdiction, a  noZ/?ro5.  was  entered  by  the  solicitor,  it  was 
error  to  tax  the  county  with  the  costs  accrued  in  the  supe- 
rior court.    State  v.  Shuffler,  867. 
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LIABILITY  OF  OWNER  OF   UNRULY  ANIMAL,  for  Injuries 
caased  by  it,  526. 

LIEN: 

1.  Before  there  can  be  a  lien* on  property  there  mast  be  a  debt 

due  from  the  owner  of  the  property,  a  lien  bein^  bat  an 
incident  to  the  debt.    Baker  v.  RobbinSy  289. 

2.  Unless  the  statate  otherwise  provides,  a  mortgage  lien  is 

superior  to  a  subsequent  lien  created  by  statute.    Ibid, 

8.  Where  a  mechanic  filed  a  lien  for  repairs  made  upon  a  saw 
mill  for  the  owner,  such  lien  will  not  hold  as  against  a 
mortgagee  who  did  not  authorize  or  know  of  the  repairs, 
and  did  not  subsequently  ratify  the  acts  of  the  owner  and 
mechanic.  In  such  case  the  lien  is  eftective  only  against 
the  owner's  equity  of  redemption  in  the  property.    Ibid. 

Agricultural : 

1.  To  create  an  agricultural  lien  no  particular  form  of  agree- 

ment is  required.  If  the  requisites  prescribed  by  the  stat- 
ute are  embodied  in  the  agreement,  and  the  intent  of  the 
parties  to  create  the  lien  is  apparent,  the  agreement  will 
be  upheld  as  a  valid  agricultural  lien  though  it  be  in  the 
form  of  a  chattel  mortgage.     Meek  ins  v.  Walker^  46. 

2.  Where  an  instrument  intended  to  operate  as  an  agricultural 

lien  contains,  on  its  face,  the  statutory  requisites,  except 
that  it  does  not  show  that  the  money  or  supplies  were 
furnished  after  the  agreement,  it  is  competent  to  show,  de 
hors  such  instrument,  that  the  supplies  were  furnished 
after  the  making  of  the  agreement.     Ibid. 

3.  Where  an  instrument  intended  as  an  agricultural  lien  con- 

tains, on  its  face,  the  statutory  requisites,  except  that  it 
does  not  show  whether  the  advances  were  made  before  or 
after  the  agreement,  evidence  to  show  that  the  furnishing 
was  subsequent  to  the  execution  of  the  lien  would  not  cofl- 
tradict  the  written  instrument.    Ibid. 

For  Materials : 

The  ^'  material  lien  '^  is  by  virtue  of  the  statute  only,  and  does 
not  come  under  tha  constituiional  priority  given  to  the 
**  mechanic's  lien  for  work  done  on  the  premises ""  overthe 
homestead  exemption.     Broyhill  v.  Qaither^  443. 
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LIEN,  For  Work  and  Labor  and  Materials,  443  : 

Of  Judgment : 

A  judgment  rendered  nunc  pro  tunt'y  at  a  term  of  court  suceed- 
ing  that  at  which  the  record  was  complete  up  to  and  includ- 
ing verdict,  is  as  operative,  as  between  the  parties,  as  if  it 
had  been  rendered  at  the  previous  term,  but,  as  to  other 
parties,  it  is  effective,  as  a  lien,  only  from  the  first  day  of 
the  term  at  which  it  was  actually  entered.  Ferrell  v. 
Hales,  199. 

Sub-Contractors : 

1.  While,  under  Section  1789  of   The  Code,  a  mechanic's  or 

laborer's  lien,  or  lien  for  material,  when  filed,  relates  back 
and  takes  priority  over  all  liens  attaching,  or  purchases  for 
value  made  subsequent  to  the  beginning  of  the  work  or  of 
furnishing  the  first  material,  yet  it  is  good  only  for  the 
amount  due  the  contractor,  laborer  or  material  man.  Clark 
V.  Edwards^  115. 

2.  A  sub-contractor  can  enforce  his  right  of  lien  against  the 

owner  of  property  only  to  the  extent  of  any  unpaid  sums 
due  the  contractor  at  the  date  of  giving  notice  to  the  owner 
of  his,  the  sub-contractor's,  claim.     /  bid. 

8.  Until  a  sub- con  tract  or  gives  to  the  owner  of  property  notice 
of  his  claim  he  has  no  lieu  and  the  owner  is  justified  in 
making  payment  to  the  contractor.     Ibid. 

LIMITATIONS,  Statute  of: 

1.  Parol  evidence  is  not  competent  to  show  an  acknowledge- 

ment of  a  debt  barred  by  the  statute  in  order  to  repel  the 
bar.     Christmas  v.  Haywood,  130. 

2.  In  an  action  governed  by  Section  3838  of  The  Code,  to  recover 

twice  the  amount  of  interest  paid,  the  plaintiff  is  debarred 
from  basing  his  claim  on  payments  made  more  than  two 
years  before  suit  brought :  otherwise,  in  an  action  govern- 
ed by  Chapter  69,  Acts  of  1895,  in  which  the  plaintiff  is  not 
barred  until  two  years  after  payment  in  full  of  the  indebt- 
edness.    Smith  V.  Building  and  Loan  Association,  257. 

3.  Although  a  debt  may  be  barred  by  the  statute,  yet  a  mort- 

gage by  which  the  debt  is  secured,  if  itself  not  barred,  may 
be  foreclosed  by  the  mortgagee  in  proceedings  for  that 
purpose.     Hedrick  v.  Byerly,  420. 
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4.  While  a  married  woman^s  land,  which  has  been  mortgaged 

to  secure  her  husbaod^s  debt,  is  to  be  treated  as  a  sarety, 
and  will  be  discharged  by  any  act  of  the  creditor  or  priaci- 
pal  which  would  release  any  other  surety,  yet  the  fact  that 
action  on  a  note  signed  by  husband  and  wife  and  secured 
by  mortgage  on  the  wife^s  land  is  barred  as  to  her,  does  not 
bar  a  suit  to  forclose  the  mortgage.    Ibid. 

5.  An  action  will  always  lie  for  damages  resulting  from  the 

ponding  of  water  on  land  by  the  unskillfnll  construct  ion  of 
ditches  until,  by  continuous  occupation  for  twenty  years, 
the  presumption  of  a  grant  arises.  Parker  v.  Railroad 
Company,  677. 

6.  In  an  action  for  damages  against   a  railroad  coinpaoy  for 

ponding  wa,ter  upon  land,  the  plaintiff  may  elect  to  claim 
only  the  damage  sustained  up  to  the  time  of  trial  of  the 
action  and  if  the  defendant  fail  to  ask  in  his  answer  for 
the  assessment  of  prospective  as  well  as  present  dama- 
ges, the  bar  of  the  statute  will  prevent  a  recovery  of  that 
sustained  within  three  years  prior  to  the  issuing  of  the 
summons.     Ibid. 

7.  Where  a  railroad  company  purchased  a  right  of  way  over 

plaintiff^s  land,  and  in  1888  constructed  its  ditches,  which 
were  proper  for  the  safety  of  the  road  bed  but  diverted 
surface  water  from  other  lands  so  as  tu  cause  an  overflow 
on  plaintiff's  land  whereby  it  was  rendered  unfit  lor  cnlii- 
vatiou  :  Held,  that  an  action  for  damages  caused  hy  such 
overflow,  brought  in  October,  1894,  was  not  barred  by  the 
Statute  of  Limitations  as  to  permanent  damages  or  the 
dam'iges  accruing  wit'hin  three  years  prior  to  issuing  the 
summons  and  up  to  the  time  of  the  trial.     Ibid. 

8.  Where   the   charter   of  a  railroad  company  provides  tha* 

when  the  company  has  appropriated  land  without  author- 
ity no  action  shall  be  brought  by  the  owner  except  a  peti- 
tion to  have  the  damage  asses6ed,2and  fixes  no  limitation  of 
the  action,  such  petition  is  neither  an  action  of  trespass 
nor  one  on  a  liability  created  by  statute  within  the  mean- 
ing of  The  Code,  Section  155(3)  and  (3),  Statute  of  (Limita- 
tions) and  the  refusal  of  the  trial  judge  to  submit  an  issue 
upon  the  Statute  of  Limitations  was  not  error.  llUy  v. 
Railroad  Company,  720. 
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LIMITED  PARTNERSHIP : 

1.  In  addition  to  a  compliance  with  the  other  requirements  of 

Section  3096  of  The  Code,  publication  of  the  terms  of  the 
partnership  in  a  newspaper,  as  directed  by  said  section,  is 
indispensable  in  order  to  constitute  a  limited  partnership; 
if  such  publication  be  omitted,  the  partnership  is  general. 
Davis  V.  Sanderlin^  84. 

2.  Where  the  liability  of  a  defendant  sued  in  a  justice's  court 

as  a  general  partner  of  a  partnership,  indebted  to  plaintiff, 
depended  upon  the  legal  suflBciency  of  the  articles  of  lim- 
ited copartnership  and  matters  connected  with  their  regis- 
tration and  publication,  and  there  being  no  equities  to 
adjust,  the  justice  had  jurisdiction,  and  a  motion  to  dis- 
miss for  want  of  such  jurisdiction,  and  on  the  ground  that 
it  was  necessary  to  bring  an  action  in  the  superior  court 
to  declare  the  articles  void,  was  properly  relused.    Ibid. 

LUNATICS,  Estate  of : 

1.  The  term  **  indigent  insane,"  as  used  in  Section  10,  Article 

11.  of  the  Constitution,  and  Section  2278  of  2'he  Code, 
includes  all  those  who  have  no  income  over  and  above 
what  is  sufficient  to  support  those  who  may  be  legally 
dependent  on  the  estate.     In  re  Hyhart,  359. 

2.  Under  Sections  2273,  2274  and  2278  of  The  Code,  a  wife  who 

lives  in  the  maijsion  house  of  her  insane  husband  V)as  the 
right  to  remain  there,  and  to  use  such  supplies  as  may 
have  been  provioed  for  his  family,  or  a  sufficient  quantity 
of  them  to  maintain  her  and  her  family  according  to  their 
condition  in  life,  as  determined  bv  the  situation  and 
resources  of  the  husband.     Ibid. 

3.  A  first  cousin,  who  was  partially  and  voluntarily  supported 

by  a  person  when  in  his  right  mind,  is  not  dependent  upon 
him  within  the  meaning  of  Section  2274  of  The  Code,  so  as 
to  be  entitled  to  support  from  his  estate  when  declared  a 
lunatic.    Ibid. 

4.  Where  the  wife  is  not  a  party  to  proceedings  to  have  a 

receiver  appointed  for  an  insane  husband's  estate,  the 
validity  of  the  marriage  cannot  be  attacked  by  ex  parte 
affidavits.    Ibid. 

5.  Under  Sections  1584,  1585,  1676  of  The  Code,  and  Chapter  89, 

Acts  of  1889,  the  appointment  of  a  receiver  for  an  insane 
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person^s  estate  should  be  made  only  on  the  motion  of  the 
solicitor,  after  the  wife  and  one  or  more  adult  children,  if 
there  are  such,  or  some  near  relative  or  friend,  have  been 
brought  before  the  judge  at  Chambern  or  in  term.     Ibid. 

6.  Casual  mention  to  the  father  of  the  wife  of  a  lunatic  that 
steps  would  be  taken  to  have  the  lunatic's  property  taken 
care  of  by  the  court  was  not  such  notice  to  a  friend  or  rel- 
ative of  the  wife  as  required  by  the  statute.     Ibid. 

MALICIOUS  PROSECUTION  : 

Where,  in  the  trial  of  an  action  against  partners  for  malicious 
prosecution,  it  appeared  that  plaintiff  had  been  arrested 
on  the  complaint  of  one  of  the  partners,  but  discharged  on 
preliminary  examination,  and  that  such  complaint,  which 
was  made  a  part  of  the  warrant,  charged  that  the  plaintiff 
did  unlawfully,  etc.,  and  by  false  representations  obtain 
ice  from  the  firm  with  intent  to  defraud,  and,  further,  con- 
tained allegations  of  facts  which,  if  true,  constttnted 
embezzlement ;  Held^  that  it  was  error  in  the  trial  court 
to  restrict  the  defendants  to  showing  that  plaintiff  was 
guilty  of  cheating  by  false  pretenses',  and  to  refue^e  to 
charge  that,  if  the  jury  believed  the  facts  to  be  as  charged 
in  the  complaint  on  which  the  warrant  was  issued,  and 
that  either  of  the  defendants  had  knowledge  of  them  when 
the  complaint  wa8  made,  then  the  defendants  had  prol>a- 
ble  cause  for  iustituting  the  prosecution.  Durham  v.  Jonei^ 
262. 

MALPRACTICE: 

In  an  action  against  a  dentist  for  malpractice,  whereby  plaint- 
iff was  injured,  the  defendant  set  up  as  a  defense  the  con- 
tributory negligence  of  the  plaintiff.  On  the  trial  the 
plaintiff  made  no  request  for  special  instruction  as  to 
what  constituted  contributory  negligence  ;  Ueld^  that  an 
instruction  that,  if  plaintiff  was  guilty  of  contributory 
negligence  which  was  the  proximate  cause  of  her  injury, 
she  could  not  recover,  was  erroneous  without  an  accom- 
panying explanation  as  to  what  constituted  contributory 
negligence.    McCravkeiiv.  Smathens^  617. 

MANDAMUS : 

When  the  Chairman  of  the  State  Executive  Committee  of  one 
political  party  fails  to  designate  the  judges  of  election  tor 
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a  particalar  county  for  and  od  behalf  of  such  party,  and 
the  clerk  of  the  superior  court,  under  exercise  of  the  power 
of  appointment  ^iven  in  Section  7  of  Ch.  159,  Acts  of  1895, 
appoints  persons  not  having  the  requisite  qualifications, 
the  Chairman  of  the  Executive  Committee  of  another  polit- 
ical party  in  such  county  may  bring  mandamus  to  compel 
the  clerk  to  appoint  proper  persons.  Harkins  v.  Cathepy 
649. 

MARRIAGE  CEREMONY  : 

1.  A  private  citizen  who  personates  an  ordained  minister  and^ 

with  the  consent  of  the  parties,  solemnizes  a  marriage 
between  a  man  and  woman,  is  not  guilty  of  any  criminal 
offence  known  to  the  common  or  statute  law.  tState  v. 
Brown,  825. 

2.  Query  as  to  validity  or  effect  of  the  action  of  the  parties. 

Ibid. 

MARRIED  WOMAN: 

1.  A  married  woman  is  incapable  of  entering  into  any  contract 

to  affect  her  real  and  personal  estate,  except  for  her  neces- 
sary personal  expenses,  or  for  the  support  of  her  family,  or 
8uch  as  were  necessary  in  order  to  pay  her  ante-nuptial 
debts,  without  the  written  assent  of  her  husband,  unlesa 
she  is  a  free  trader.     Loan  Association  v.  Black  323. 

2.  In  order  to  charge  tV  e  wife's  separate  property,  where  the 

husband's  assent  is  given,  the  intent  to  so  charge  it  must 
appear  on  the  face  of  the  instrument  creating  the  liability, 
though  the  property  to  be  subjected  need  not  be  specified. 
Ibid. 

3.  A  wife  Cinnot  subject  her  land,  or  any  separate  interest 

therein,  in  any  possible  way,  except  by  a  regular  convey- 
ance executed  according  to  the  requirements  of  the 
statute.    Ibid. 

4.  Where  a  married    woman,  who  was  at  the  time  a  minor, 

applied  for  a  loan  and  executed  a  note  and  a  mortgage 
purporting  to  convey  her  separate  real  estate  to  secure  the 
note  given  for  the  loan  ;  Held,  that  fraudulent  representa- 
tions made  by  her  at  the  time  the  mortgage  was  executed 
that   she  was  twenty-one  years  of  age  will  not  estop  her 
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to  insist  apoa  the  invalidity  of  the  mortgage,  thoairh  the 
representations  were  material  inducements  towards  the 
making  of  the  loan.    Ibid. 

5.  Where  a  married  woman  obtains  a  loan  and  gives  a  mort- 

gage to  discharge  a  lien  on  her  separate  estate,  and  sach 
mortgage  is  void,  the  lender  is  not  entitled  to  be  subrogated 
to  the  lien  of  the  mortgage  so  discharged.     Ibid. 

6.  While  a  married  woman^s  land,  which  has  been  mortgaged 

to  secure  her  husband^s  debt,  is  to  be  treated  as  a  surety, 
and  will  be  discharged  by  any  act  of  the  creditor  or 
principal  which  would  release  any  other  surety,  yet  the 
fact  that  action  on  a  note  signed  by  husband  and  wife  and 
secured  by  mortgage  on  the  wife's  land  is  barred  as  to  her, 
does  not  bar  a  suit  to  foreclose  the  mortgage.  If ed rick  ▼, 
Byerly,  420. 

MASTER  AND  SERVANT : 

1.  The  test  of  the  question  whether  one  in  charge  of  other 

servants  is  to  be  regarded  as  a  fellow-servant  or  vice-prin- 
cipal is  whether  those  who  act  under  his  orders  have  just 
reason  for  believing  that  neglect  or  disobedience  of  orders 
will  be  followed  by  dismissal.  Turner  v.  Lumber  Com- 
pany, 387. 

2.  Where,  in  the  trial  of  an  action  for  damages  sustained  by 

the  plaintiff  as  an  employee  of  the  defendant,  it  appeared 
that  plaintiff  was  an  inexperienced  workman,  employed  to 
take  boards  from  defendant's  planing  machine  :  that  cer- 
tain knives  of  the  machine  were  dangerous  to  an  inexperi- 
enced person,  but  were  usually  guarded  by  a  shavings 
hood ;  that  it  was  defendant's  orders  to  leave  the  hood 
down  while  the  knives  were  being  adjusted  and  till,  by 
passing  boards  through,  they  were  found  to  be  properly 
adjusted  ;  and  that  at  such  time  the  plaintiff  was  asked  to 
assist  in  taking  a  test-board  from  the  machine,  and  in  doing 
so  his  foot  was  brought  in  contact  with  the  knives  ;  Held, 
that  defendant  was  negligent  in  failing  to  warn  plaintifT  of 
the  danger  from  the  knives  when  the  hood  wa«  dovn. 
Ibid. 

3.  If  a  servant  has  equal  knowledge  with  the  master  of  the 

dangers  incident  to  the  work,  and  has  sufficient  discretion 
to  appreciate  the  peril,  his  continuance  in  employment  ie 
at  his  own  risk.     Ibid. 
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4.  Where  there  are  latent  defects  or  hazards  incident  to  an 

occupation,  of  which  the  master  knows,  or  ought  to  know, 
it  is  his  duty  to  fully  warn  the  servant  of  them,  and  he  is 
liable  for  any  injury  resulting  from  his  failure  to  do  so  ; 
but  the  master  is  not  liable  for  his  failure  to  avert  or  avoid 
peril  that  could  not  have  been  foreseen  by  one  in  like  cir- 
cumstances and  in  the  exercise  of  such  care  as  would  be 
characteristic  of  a  prudent  person  so  situated.    Ibid. 

5.  A  conductor  while  in  charge  of  an  independent  train  is  a 

vice-principal  as  to  brakemen  on  the  train.  Pur  cell  v. 
Railroad  Company^  738. 

6.  The  servants  of  a  railroad  company  have  the  right  to  expect 

and  demand  that  reasonable  care  shall  be  exercised  by  the 
company  in  providing  for  their  protection.    Ihid. 

7.  Where  a  brakeman,  in  accordance  with  his  duty,  was  about 

to  uncouple  a  c>ar  and  the  conductor  uncoupled  it  and 
started  the  train  without  notice  to  the  brakeman,  who  in 
consequence  fell  and  w^as  injured  ;  Held,  that  the  company 
was  negligent  and  liable  for  the  injury.    Ibid, 

8.  In  the  trial  of  an  action  for  injuries  to  a  brakeman  caused 

by  the  negligence  of  the  conductor,  defendant  was  not 
prejudiced  by  an  instruction  that  the  conductor  could 
change  his  own  relation  to  the  company  from  that  of  alter 
ego  to  that  of  fellow-servant  of  the  brakeman  by  vol- 
unteering to  anticipate  the  plaintifT  in  the  performance  of 
his  ordinary  duty.    Ibid. 

9.  An  employer  is  required,  in  the  conduct  of  his  business  by 

his  servants,  to  provide  only  against  danger  that  can 
reasonably  be  exj^ected  and  not  against  the  consequences 
of  accidents  that  may  or  may  not  happen  ;  and  whether  due 
diligence  has  or  has  not  been  observed  by  the  employer  to 
guard  against  injury  to  his  servant  is  a  question  for  the 
jury.     Williams  v.  Railroad  Company,  746. 

10.  In  the  trial  of  an  action  by  a  servant  against  his  master  for 
injuries  received  from  the  fall  of  a  timber  which  was  being 
raised  by  a  rope  which  slipped  off,  it  was  error  to  instruct 
the  jury  that  the  defendant  was  negligent  if  the  rope  was 
so  fastened  that  it  was  **  liable"  to  slip  off.    Ibid, 

MEASURE  OF  DAMAGES,  677,  693. 

MEASUREMENT,  Surface  and  perpendicular,  434. 
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MECHANICS  LIEN : 

1.  While,    under  Section  1789  of   The  Code,  a  mechanic'ji  or 

laborer's  lien,  or  lien  for  material  when  filed,  relates*  hack 
and  takes  priority  over  all  liens  attaching,  or  purchases  for 
value  made  subsequent  to  the  beginning  of  the  work  or  of 
furnishing  the  first  material,  yet  it  is  good  only  for  the 
amount  due  the  contractor,  laborer  or  material  man. 
Clark  V.  Edwards,  115. 

2.  A  sub-contractor  can  enforce  his  right  of   lien  agaiast  the 

owner  of  property  only  to  the  extent  of  any  unpaid  sums 
due  the  contractor  at  the  date  of  giving  notice  to  the 
owner  of  his,  the  sub-contractor's  claim.    Ibid. 

3.  Until  a  sub-contractor  gives  to  the  owner  of  property  notice 

of  his  claim  he  has  no  lien,  and  the  owner  is  justified  in 
making  payment  to  the  contractor.     Fhid. 

4.  Before  there  can  be  a  lien  on  property  there  must  be  a  debt 

due  from  the  owner  of  the  property,  a  lien  being  but  an 
incident  to  the  debt.    Baker  v.  Robbins,  289. 

5.  Unless  the  statute  otherwise  provides,  a  mort^gage  lien  is 

superior  to  a  subsequent  lien  created  by  statute.     Ibid, 

6.  Where  a  mechanic  filed  a  lien  for  repairs  made  upon  a  saw- 

mill for  the  owner,  such  lieu  will  not  hold  as  agniust  a 
mortgagee  who  did  not  authorixe  or  know  of  the  repair^, 
and  did  not  subsequently  ratify  the  acts  of  the  owner  and 
mechanic.  In  such  case  the  lien  is  effective  only  against 
the  owner's  equity  of  redemption  in  the  property.     Ibid. 

7.  A   "laborer's  lien  "  is  solely  for  labor  performed,  while  a 

''  mechanic's  lien"  is^broader  and  includes  the  "work  done," 
i.  e.  tlie  *'  building  built"  or  superstructure  put  on  the 
premises.    Broyhill  v.  Qai titer,  443. 

8.  Where  a  contractor  undertakes  to  put  up  a  building  and 

complete  the  same,  tlie  contract  is  indivisible,  and  his 
*'  mechanic's  lien  "  (Section  1781  of  The  Code)  embraces  the 
entire  outlay,  whetlier  in  labor  or  material,  and,  under 
Section  4  of  Article  10  of  the  Constitution,  is  superior  to  the 
homestead  exemption  of  the  owner.    Ibid. 

9.  The  ''  material  lien  "  is  by  virtue  of  the  statute  only,  and 

does  not  come  under  the  constitutional  priority  given  to 
the  *'  mechanic's  lien  for  work  done  on  the  premiseis"  over 
the  homestead  exemption.    1  bid. 
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10.  Where  a  house  is  bailt  by  a  contractor  for  the  owner  upon 
an  undivided  tract  of  80  acres  in  the"  country,  the  mechan- 
ic's lien  attaches  to  the  whole  tract,  especially  where  it 
appears  that  the  house  alone,  apart  from  the  tract  of  land, 
would  be  of  comparatively  little  value.    1  hid. 

11.  The  fact  that  a  house  and  improvements,  built  by  a  con- 
tractor upon  a  tract  of  80  acres  belonging  to  the  owner,  are 
enclosed  by  a  fence  including  about  three  acres,  is  not  a 
segregation  or  division  of  the  house  from  the  tract  so  as  to 
confine  the  mechanic's  lien  to  the  enclosure.     Ibid. 

12.  In  such  case,  though  the  lien  is  upon  the  whole  tract,  it 
should  be  divided,  if  practicable  and  desired  by  the  defend- 
ant, in  making  sale,  and  the  parts  sold  in  such  order  as  he 
may  elect,  so  that,  if  possible,  the  lien  may  be  discharged 
without  exhausting  the  entire  tract.    1  hid. 

13.  A  lease  of  real  estate  for  five  years  is  such  an  estate  or  inter- 
est as  may  be  subjected  to  a  mechanic's  lien.  AsheHUe 
Woodworki7ig  Company  v.  Houtkwicky  611. 

MESNE  PROFITS : 

Where,  during  the  pendency  of  an  equitable  proceeding  (not 
an  action  of  ejectment)  to  determine  which  of  two  sets  of 
trustees,  representing  different  church  organizations,  is 
entitled  to  control  church  property,  the  possession  has 
been  placed  by  agreement  in  a  receiver,  it  is  error  to  direct 
the  assessment  of  damages  in  the  nature  of  viesne  profits 
in  ejectment  in  favor  of  the  prevailing  parties.  Simmons 
V.  Allison,  556. 

MINISTER,  Personating  : 

A  private  citizen  who  personates  an  ordained  minister  and, 
with  the  consent  of  the  parties,  solemnizes  a  marriage 
between  a  man  and  woman  is  not  guilty  of  any  criminal 
offence  known  to  the  common  or  statute  law.  State  v. 
Brown,  825. 

MORTGAGEE 

A  mortgagee  is  a  trustee,  and  cannot  purchase  at  his  own  sale 
if  he  does  so  he  remains  a  trustee.     Shew  v.  Call,  460. 

MORTGAGE,  as  Security  for  Costs  : 

An  order  compelling  a  plaintiff  who  has  sued  in  forma  pan- 
peris  to  choose  whether  he  will  give  a  mortgage  on  land  as 
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security  for  costs  or  have  his  action  dismissed  is  erroneons 
only  to  the  extent  that  it  should  permit  him  to  gi^e  bond 
for  costs  if  he  prefers  to  do  so.     Bale  v.  PretneU,  489. 

MORTGAGE,  Chattel,  Uncertain  Description  : 

A  description  in  a  chattel  mortgage  of  the  property  conveyed 
as  *'a  one-horse  -wagon, ^^  the  mortgagor  having  at  the  time 
of  making  the  mortgage  four  one-horse  T^agons,  is  a  patent 
ambiguity  which  cannot  be  explained  by  parol  testimony. 
Holman  vr  Whitaker,  118. 

Foreclosure  of : 

1.  Where,  in  an  action  of  debt  on  a  note,  and  to  foreclose  a 

mortgage  given  to  secure  the  same,  the  execution  of  the 
note  and  mortgage  and  the  registration  of  the  latter  and 
the  non  payment  of  the  note  are  admitted,  the  plaintiff  is 
entitled  to  judgment  on  the  note  and  of  foreclosure,  and 
any  questions  raised  by  the  defendant  as  to  his  title  to  the 
land  can  only  be  passed  on  in  an  action  between  the  pur- 
chaser at  the  foreclosure  sale  and  the  defendant.  Hussty 
V.  Hill,  818. 

2.  Although  a  debt  may  be  barred  by  the  statute,  yet  a  mort- 

gage by  which  the  debt  is  secured,  if  itself  not  barred,  may 
be  foreclosed  by  the  mortgagee  in  proceedings  for  that  pur- 
pose.    Hedrick  v.  Byerly,  420. 

8.  While  a  married  woman^s  land,  which  has  been  mortgaged 
to  Sf  cure  her  husband's  debt,  is  to  be  treated  as  a  surety, 
and  will  be  discharged  by  any  act  of  the  creditor  or  princi- 
pal which  would  release  any  other  surety,  yet  the  fact  that 
action  on  a  note  signed  by  husband  and  wife,  and  secured 
by  mortgage  on  the  wife's  land  is  barred  as  to  her,  does 
not  bar  a  suit  to  foreclose  the  mortgage.     Ibid, 

Not  Barred  Though  Action  on  Debt  Secured  Thereby  May 
Be,  420. 

Of  Land  by  Husband  and  Wife  : 

1.  Where  a  married  woman  joined  her  husband  in  a  mortgage 
on  land,  partly  his  and  partly  hers,  to  secure  the  hosband^s 
debt,  his  land  should  first  be  sold  and  the  proceeds  paid 
upon  the  debt  in  exoneration  of  the  wife's  land.     Shew  v. 

Call,  460. 
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2.  Where  the  landB  of  a  husband,  together  with  lands  belong- 
ing to  his  wife,  are  included  in  a  mortgage  to  secure  the 
husband's  debt,  and  a  sale  and  conveyance  under  the  mort- 
gage are  invalid,  the  wife  may  alone  maintain  an  action  to 
have  ihe  deed  declared  void,  both  as  to  her  own  and  her 
husband^s  land.    Ihid. 

MORTGAGE,  Sale : 

Where  a  mortgagee  advertised  to  sell  the  mortgagor's  interest 
in  a  tract  of  land,  the  purchaser  cannot  evade  payment  on 
the  ground  that  the  mortgagee  cannot  convey  a  good  title. 
{Mayer  v.  Adrian^  77  N.  C,  83  distinguised.)  Proctor  v. 
Finley,  536. 

Superior  to  Mechanic's  Lien  : 

Where  a  mechanic  filed  a  lien  for  repairs  made  upon  a  saw-mill 
for  the  owner,  such  lien  will  not  hold  as  against  a  mort- 
gagee who  did  not  authorize  or  know  of  the  repairs,  and 
did  not  subsequently  ratify  the  acts  of  the  owner  and 
mechanic.  In  such  cAse  the  lien  is  effective  only  against 
the  owner's  equity  of  redemption  in  the  property.  Baker 
V.  Bobbins,  289. 

MOTION,  To  Remove  Cause  to  Proper  County  : 

If  the  application  for  removal  of  an  action  to  the  proper 
county  be  made  before  time  of  answering  expires,  it  mat- 
ters not  when  the  motion  is  heard.  Farmer'^s  State  Alli- 
ance V.  Murrell,  124. 

To  Revive  Judgment : 

1.  A  motion  made  within  ten  years  from  the  rendition  of  a  jus- 

tice's judgment  docketed  in  the  superior  court  to  revive  the 
same  is  not  barred  by  the  Statute  of  Limitations.  Patter- 
son V.  Walton,  500. 

2.  In  a  joint  and  several  judgment  against  several  defendants, 

the  plaintiff  may  elect  as  to  which  of  the  defendants  he 
shall  revive  it.    /  bid. 

To  Set  Aside  Judgment : 

Where,  in  a  proceeding  to  sell  lands  of  a  decedent  for  assets, 

there  is  an  order  of  sale  followed  by  a  sale  and  decree  of 

confirmation,  the  judgment  can  only  be  set  'aside  by  an 

independent  action  for  that  purpose.    Rawls  v.  Carter,  596. 
119_70 
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MOTION,  To  Set  Aside  JudgrtDent  by  Default,  174. 

MUNICIPALITY,  Claims  Against  for  Damages  Need  Not  be  Pre- 
sented for  Audit,  570 : 

The  requirement  of  The  Code,  Section  757,  that  no  action  shall 

.   be  maintained  againt  any  city,  town  or  county  on  any 

debt  or  demand  unless  the  claimant  shall  have  made  a 

demand  on  the  proper  authorities,  applies  only  to  aetions 

ex  contractu,    Sheldon  v.  City  of  Ash^ville,  606. 

MURDER : 

1.  On  the  trial  of  defendant  for  murder,  he  testified  that  as  he 

and  his  co-defendants  approached  the  deceased  and  other 
Indians,  the  deceased  threw  a  rock  at  him  and  the  other 
defendants  (one  of  whom  was  strucR),  and  that  he,  the 
defendant,  thereupon  assaulted  and  cut  the  deceased  with 
a  knife,  and  that  he  thought  he  was  right  in  doing  so,  as 
he  was  afraid  of  the  Indians.  Upon  cross-examination, 
the  state  was  allowed  to  ask  him  if  he  considered  himself 
justified  in  jumping  on  the  deceased  and  cutting  him  with 
a  knife,  when  one  of  the  other  defendants  was  already 
upon  him.  Held,  there  was  no  error  in  permitting  the 
question.    State  v.  Baker ^  012. 

2.  The   declarations  of  a  defendant,  charged    with  murder, 

made  a  few  hours  before  the  homicide,  and  tending  to 
show  animosity  against  the  deceased,  were  properly  admit- 
ted as  evidence  on  the  trial.    Ibid. 

NAME  OF  PARTY  : 

Names  are  used  to  designate  persons,  and  where  the  identity 
is  certain  a  variance  in  the  name  is  immaterial.  Patterson 
V.  Walton,  500. 

NEGLECT  OF  OFFICIAL  DUTY  : 

It  being  the  duty  of  a  clerk  of  the  superior  court  to  send  ap  the 
transcript  of  a  record  in  a  criminal  action,  whether  the 
fees  are  paid  or  not,  it  seems  that  he  would  be  indictable 
for  neglect  of  duty.    State  v.  Deyton^  880. 

NEGLIGENCE  : 

1.  The  owner  of  a  horse  not  known  to  be  vicious,  dangerous 
or  unruly,  who  enters  him  for  a  race  in  charge  of  a  good 
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and  expert  rider,  is  not  responsible  in  damages  for  an 
injury  to  a  spectator  caused  solely  by  the  unforeseen  unru- 
liness  of  the  horse,  which,  in  the  excitement  of  the  race, 
bolts  the  track,  especially  when  safe  and  suitable  places 
are  provided  from  which  the  race  may  be  seen  by  specta- 
tors.   Hallyburton  v.  Fair  Association^  526. 

2.  A  fair  association,  under  whose  auspices  and  on  whose 
grounds  a  horse-race.took  place,  is  not  negligent  and  there- 
fore responsible*  for  an  injury  caused  to  a  spectator  by  a 
horse  which  bolted  the  track,  when  it  appeared  that  such 
association  had  provided  a  building  from  which  the  race 
could  be  safely  viewed,  and  had  inclosed  the  race-course 
on  both  sides  by  a  substantial  railing.    Ibid. 

8.  Plaintiir,  with  others,  was  sitting  on  the  railing  by  the  side 
of  a  race-track,  and  heard  but  did  not  heed  the  warnings 
of  a  herald  announcing  to  the  crowd  that  it  was  danger- 
ous to  sit  upon  the  railing  and  telling  them  to  **  stand 
back,^^  as  the  race  was  about  to  take  place.  In  conse- 
quence of  his  not  changing  his  position  he  was  hurt  by  a 
race- horse  which  bolted  the  track  ;  Held^  that,  even  if  the 
managers  of  the  race  had  been  negligent,  plaintiff  was 
guilty  of  contributory  negligence  and  cannot  recover. 
Ibid. 

4.  Where  a  brakeman,  in  accordance  with  his  duty,  was  about 

to  uncouple  a  car  and  the  conductor  uncoupled  it  and 
started  the  train  without  notice  to  the  brakeman  who  in 
consequence  fell  and  was  injured  ;  Held,  that  the  company 
was  negligent  and  liable  for  the  injury.  Purcell  v.  Rail- 
road Company^  728. 

5.  In  the  trial  of  an  action  for  injuries  to  a  brakeman  caused  by 

the  negligence  of  the  conductor,  defendant  was  not  preju- 
diced by  an  instruction  that  the  conductor  could  change 
his  own  relation  to  the  company  from  that  of  alter  ego  to 
that  of  fellow  servant  of  the  brakeman  by  volunteering 
to  anticipate  the  plaintiff  in  the  performance  of  his  ordi- 
nary duty.    Ibid. 

6.  Where,  in  the  trial  of  an  action  for  damages  sustained  by 

the  plaintifiF  as  an  employee  of  the  defendant,  it  appeared 
that  plaintiff  was  an  inexperienced  workman,  employed  to 
take  boards  from  defendant's  planing  machine ;  that  cer- 
tain knives  of  the  machine  were  dangerous  to  an  inexpe- 
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rienced  person,  bat  were  usually  guarded  by  a  shaving 
hood ;  that  it  was  defendant's  orders  to  leave  the  hood 
down  while  the  knives  were  being  adjusted  and  till,  by 
passing  boards  through,  they  were  found  to  be  properly 
adjusted  ;  and  that  at  such  time  the  plaintiff  was  asked  to 
assist  in  taking  a  test-board  from  the  machine,  and  in 
doing  so  his  foot  was  brought  in  contact  with  the  knives; 
Held^  that  defendant  was  neglient  in  failing  to  warn 
plaintiff  of  the  danger  fiom  the  knives  when  the  hood  was 
down.     Turner  v.  Lumber  Company,  387. 

7.  An  employer  is  required,  in  the  conduct  of  his  business  by 

his  servants,  to  provide  only  against  danger  that  can 
reasonably  be  expected  and  not  against  the  consequences  of 
accidents  that  may  or  may  not  happen  ;  and  whether  dne 
diligence  has  or  has  not  been  observed  by  the  employer  to 
guard  against  injury  to  his  servant  is  a  question  for  the 
jury.     WilliamHY.  Railroad  Company ,  746. 

8.  In  the  trial  of  an  action  by  a  servant  against  his  master  for 

injuries  received  from  the  fall  of  a  timber  which  was  being 
raised  by  a  rope  which  slipped  off,  it  was  error  to  instruct 
the  jury  that  the  defendant  was  negligent  if  the  rope  was 
so  fastened  that  it  was  ** liable "  to  slipoflf.     Ibid. 

9.  In  an  action  for  personal  injuries  caused  by  being  thrown 

from  a  car  by  a  collision  with  an  engine,  where  there  was 
some  evidence  tending  to  show  that  a  sudden  push  of  the 
engine  was  reckless  negligence,  it  was  error  for  the  court 
to  state  that  under  the  evidence  the  plaintiff  was  not 
entitled  to  recover.     Weeks  v.  Railroad  Coinpany^  740. 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE  : 

1.  Where,  in  the  trial  of  an  action  for  damages  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant,  contribu- 
tory negligence  is  set  up  as  a  defense,  and  there  is  but  one 
inference  deducible  from  the  testimony,  it  is  the  exclusive 
duty  of  the  court  to  determine  whether  an  injury  has 
been  caused  by  the  negligence  of  one  or  the  concurrent 
negligence  of  both  parties ;  and  it  is  only  where  more  than 
one  inference  can  be  drawn  from  the  testimony  by  reason- 
able minds  that  the  jury  are  at  liberty  to  apply,  as  a  test 
of  the  conduct  of  the  injured  party,  the  "rule  of  the  pru- 
dent man.''    Sheldon  v.  City  of  Asheville,  606. 
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2.  Where,  in  the  trial  of  an  action  against  a  city  for  damages 

for  an  injury  alleged  to  have  been  received  by  plaintiff  by 
reason  of  the  defective  condition  of  a  sidewalk,  there  was 
no  material  conflict  in  the  evidence  as  to  the  condition  of 
the  sidewalk,  it  was  proper  to  instruct  the  jury  that,  if 
they  believed  the  sidewalk  was  in  the  condition  testified  to 
by  the  witnesses  and  was  allowed  to  remain  so  for  any 
considerable  time  so  as  to  raise  a  presumption  of  notice  on 
the  part  of  the  city,  or  that  the  authorities  actually  had 
notice  of  its  condition,  then  the  jury  should  find  the  issue 
as  to  defendant's  negligence  in  the  aflflrmative.     1  hid, 

3.  Where  no  requests  for  instruction  are  made  by  counsel  as  to 

the  application  of  the  law  to  the  testimony  bearing  upon 
an  issue  involving  negligence  or  contributory  negligence, 
it  is  not  only  the  province  but  the  duty  of  the  trial  judge 
to  give  the  general  definition  of  ordinary  care.  McCracken 
V.  Smathers,  617. 

4.  The  test  of  what  constitutes  ordinary  care  being  what  is 

commonly  called  **the  rule  of  the  prudent  man,"  a  trial 
judge  will  be  deemed  to  have  declared  and  explained  the 
law  in  the  trial  of  a  case  involving  the  issue  of  contributory 
negligence  when  he  has  submitted  that  rule  to  the  jury 
for  their  guidance.     Ibid. 

5.  In  an  action  against  a  dentist  for  malpractice,  whereby 

plaintiff  was  injured,  the  defendant  set  up  as  a  defense  the 
contributory  negligence  of  the  plaintiff.  On  the  trial  the 
plaintiff  made  no  request  for  special  instraction  as  to  what 
constituted  contributory  negligence ;  Held,  that  an  instruc- 
tion that,  if  plaintiff  was  guilty  of  contributory  negli- 
gence which  was  the  proximate  cause  of  her  injury,  she 
could  not  recover,  was  erroneous  without  an  accompany- 
ing explanation  as  to  what  constituted  contributory  negli- 
gence.    Ibid. 

6.  Where  a  man,   apparently  intoxicated  or  asleep,  or  both, 

was  lying  so  near  the  outer  side  of  a  rail  as  to  expose  him- 
self to  danger  from  a  passing  engine,  and  the  engineer,  by 
ordinary  care,  could  have  seen  him  in  time  to  stop  the 
train  by  the  use  of  the  appliances  at  his  command  and 
without  peril  to  passengers  on  the  train,  before  the  engine 
struck  him,  the  company  is  liable  for  the  resulting  injury, 
notwithstanding  the  man's  contributory  negligence. 
Pharr  v.  Railroad  Company ^  7ol. 
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rienced  persoD,  but  were  usually  guarded  by  a  shaving 
hood  ;  that  it  was  defendant's  orders  to  leave  the  hood 
down  while  the  knives  were  being  adjusted  and  till,  bj 
passing  boards  through,  they  were  found  to  be  properly 
adjusted  ;  and  that  at  such  time  the  plaintiff  was  asked  to 
assist  in  taking  a  test-board  from  the  machine,  and  Id 
doing  so  his  foot  was  brought  in  contact  with  the  knives; 
Held^  that  defendant  was  neglient  in  failing  to  warn 
plaintiff  of  the  danger  from  the  knives  when  the  hood  wm 
down.     Turner  v.  Lumber  Company,  387. 

7.  An  employer  is  required,  in  the  conduct  of  his  business  by 

his  servants,  to  provide  only  against  danger  that  can 
reasonably  be  expected  and  not  against  the  consequences  of 
accidents  that  may  or  may  not  happen  ;  and  whether  doe 
diligence  has  or  has  not  been  observed  by  the  employer  to 
guard  against  injury  to  his  servant  is  a  question  for  the 
jury.     Williams  v.  Railroad  Company,  746. 

8.  In  the  trial  of  an  action  by  a  servant  against  his  master  for 

injuries  received  from  the  fall  of  a  timber  which  was  being 
raised  by  a  rope  which  slipped  off,  it  was  error  to  instruct 
the  jury  that  the  defendant  was  negligent  if  the  rope  wm 
so  fastened  that  it  was  "liable"  to  slip'off.    Ibid, 

9.  In  an  action  for  personal  injuries  caused  by   being  thrown 

from  a  car  by  a  collision  with  an  engine,  where  there  was 
some  evidence  tending  to  show  that  a  sudden  push  of  the 
engine  was  reckless  negligence,  it  was  error  for  the  conn 
to  state  that  under  the  evidence  the  plaintiff  was  not 
entitled  to  recover.     Weeks  v.  Railroad  Company^  740. 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE  : 

1.  Where,  in  the  trial  of  an  action  for  damages  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant,  contribu- 
tory negligence  is  set  up  as  a  defense,  and  there  is  but  one 
inference  deducible  from  the  testimony,  it  is  the  exclusive 
duty  of  the  court  to  determine  whether  an  injury  has 
been  caused  by  the  negligence  of  one  or  the  concurrent 
negligence  of  both  parties  ;  and  it  is  only  where  more  than 
one  inference  can  be  drawn  from  the  testimony  by  reason- 
able minds  that  the  jury  are  at  liberty  to  apply,  as  a  te«t 
of  the  conduct  of  the  injured  party,  the  "rule  of  the  pru- 
dent man.''    Sheldon  v.  City  of  Asheville,  606. 


INDEX.  1109 


2.  Where,  in  the  trial  of  an  action  against  a  city  for  damages 

for  an  injury  alleged  to  have  been  received  by  plaintiff  by 
reason  of  the  defective  condition  of  a  Ridewaik,  there  was 
no  material  conflict  in  the  evidence  as  to  the  condition  of 
the  sidewalk,  it  was  proper  to  instruct  the  jury  that,  if 
they  believed  the  sidewalk  was  in  the  condition  testified  to 
by  the  witnesses  and  was  allowed  to  remain  so  for  any 
considerable  time  so  as  to  raise  a  presumption  of  notice  on 
the  part  of  the  city,  or  that  the  authorities  actually  had 
notice  of  its  condition,  then  the  jury  should  find  the  issue 
as  to  defendant's  negligence  in  the  affirmative.     1  hid. 

3.  Where  no  requests  for  instruction  are  made  by  counsel  as  to 

the  application  of  the  law  to  the  testimony  bearing  upon 
an  issue  involving  negligence  or  contributory  negligence, 
it  is  not  only  the  province  but  the  duty  of  the  trial  judge 
to  give  the  general  definition  of  ordinary  care.  McCracken 
V.  Smathers^  617. 

4.  The  test  of  what  constitutes  ordinary  care  being  what  is 

commonly  called  "the  rule  of  the  prudent  man,"  a  trial 
judge  will  be  deemed  to  have  declared  and  explained  the 
law  in  the  trial  of  a  case  involving  the  issue  of  contributory 
negligence  when  he  has  submitted  that  rule  to  the  jury 
for  their  guidance.     Ibid. 

5.  In  an  action  against  a  dentist  for  malpractice,  whereby 

plaintiff  was  injured,  the  defendant  set  up  as  a  defense  the 
contributory  negligence  of  the  plaintiff.  On  the  trial  the 
plaintiff  made  no  request  for  special  instruction  as  to  what 
constituted  contributory  negligence :  Held,  that  an  instruc- 
tion that,  if  plaintiff  was  guilty  of  contributory  negli- 
gence which  was  the  proximate  cause  of  her  injury,  she 
could  not  recover,  was  erroneous  without  an  accompany- 
ing explanation  as  to  what  constituted  contributory  negli- 
gence.    Ibid. 

6.  Where  a  man,   apparently  intoxicated  or  asleep,  or  both, 

was  lying  so  near  the  outer  side  of  a  rail  as  to  expose  him- 
self to  danger  from  a  passing  engine,  and  the  engineer,  by 
ordinary  care,  could  have  seen  him  in  time  to  stop  the 
train  by  the  use  of  the  appliances  at  his  command  and 
without  peril  to  passengers  on  the  train,  before  the  engine 
struck  him,  the  company  is  liable  for  the  resulting  injury, 
notwithstanding  the  man's  contributory  negligence. 
Pharr  v.  Railroad  Company,  751. 
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7.  It  18  the  duty  of  one  approaching  a  railroad  crossing  to  use 

ordinary  and  reasonable  care  to  avoid  accident,  and  to 
exercise  his  senses  of  hearing  and  sight  to  keep  a  lookout 
for  approaching  train,  and  if  he  does  not  do  so,  bat  driTee 
inattentively  upon  the  track  ivithout  keeping  a  lookout 
or  listening  for  approaching  trains,  and  injury  resultft,  be 
is  ordinarily,  but  not  in  all  cases,  guilty  of  contributory 
negligence.    Mayes  v.  Railroad  Company^  758. 

8.  In  the  trial  of  an  action  to  recover  for  injuries  received  at  a 

railroad  crossing,  it  was  not  error  to  refuse  to  charge  that 
though  plaintiff  looked  and  listened  and  did  not  see  or 
hear  the  approaching  train,  yet,  if  he  might  have  done  so, 
it  was  contributory  negligence.     Ibid, 

9.  In  the  trial  of  an  action  to  recover  for  injuries  received  at  a 

railroad  crossing,  it  was  not  error  to  refuse  to  charge,  in 
response  to  a  special  request  by  defendant,  that  though 
defendant  was  running  its  train  backward  on  a  dark  night, 
at  excessive  speed,  and  without  ringing  the  engine  bell  and 
without  a  light  on  the  front  end  of  the  leading  car,  yet,  if 
the  plaintiff  could  have  avoided  the  injury  by  the  nse  of 
reasonable  care,  the  jury  should  find  him  guilty  of  contrib- 
utory negligence,  the  court  having  already  charged  the 
jury  as  to  the  duty  of  the  plaintiff  to  stop  and  look  and 
listen  before  attempting  to  cross.     Ibid. 

10.  In  the  trial  of  an  action  for  damnges  it  appeared  that 
plaintiff  attempted  to  walk  across  a  trestle  on  defendants 
road,  and  while  so  doing  was  struck  l)y  a  train  and  injured. 
The  trestle  was  about  300  feet  long  and  50  feet  high.  Before 
going  on  the  trestle,  plaintiff  saw  a  signboard  warning  all 
persons  not  to  cross  it,  and  he  knew,  too,  that  it  was  about 
time  for  a  train  to  pass  :  Held,,  that  it  was  not  error  to 
direct  the  jury  to  find  the  plaintiff  was  guilty  of  contribu- 
tory negligence.     Little  v.  Railroad  Company,,  771. 

11.  Where,  in  the  trial  of  an  action  involving  the  questions  of 
negligence  and  contributory  negligence,  the  facts  are  undis- 
puted, and  but  a  single  inference  can  be  drawn  from  them, 
it  is  the  exclusive  duty  of  the  court  to  determine  whether 
an  injury  has  been  caused  by  the  negligence  of  one  party 
or  the  concurrent  negligence  of  both  parties.     Ibid. 

12.  Where,  in  the  trial  of  an  action  for  damages,  it  appeared 
that  plaintiff,  while  crossing  along  high  trestle,  saw  a  train 
coming  and  got  out  on  the  cap-sill,  but  was  struck  by  some 
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part  of  the  train ;  that  workmen  repairing  the  bridge  often 
toolc  that  position  to  avoid  passing  trains  without  injury  ; 
that  the  engineer  saw  plaintiff  on  the  trestle,  and  slowed 
down ;  that  seeing  plaintiff  go  out  on  the  cap-sill,  and 
thinking  he  was  safe,  he  did  not  stop  his  train,  but  crossed 
the  trestle  afc  the  usual  rate  of  speed  ;  Held^  that  it  was  not 
error  to  instruct  the  jury,  if  they  believed  the  testimony, 
to  find  that  the  engineer  had  exercised  reasonable  care. 
Ibid. 

18.  A  motion  to  reinstate  an  appeal  dismissed  for  failure  to 
print  will  not  be  granted  when  it  appears  that  the  judg- 
ment appealed  from  was  rendered  on  August  24th ;  that 
the  clerk  was  directed  on  October  1st  to  make  transcript 
and  to  send  it  up  by  express  on  10th  October;  that  it 
reached  this  Court  and  was  docketed  on  12th  October,  with 
two  other  cases ;  that  when  it  was  called  for  hearing  on 
18th  October  the  record  was  not  printed,  although  the 
other  cases  accompanying  it  had,  through  the  care  of  the 
appellants  therein,  been  printed  and  were  argutd.  Stain- 
hack  V.  Harris,  107. 

14.  Printing  the  record  on  appeal,  as  required  by  the  rule  of 
Court,  is  the  duty  of  the  appellant,  and  neglect  to  have  it 
done  is  his  fault  and  not  that  of  his  attorney.     1  hid. 

NEW  PROMISE  : 

The  consideration  of  a  new  promise  to  pay  a  debt  may  be 
proved  by  parol.    Haun  v.  Burwell,  544. 

NON-SUIT : 

1.  The  fact  that  a  plaintiff  may,  when  non  suited,  bring  a  new 

action  within  a  year  does  not  prevent  the  judgment  being 
set  aside,  like  any  other  judgment,  on  the  ground  of  excus- 
able neglect,  but  to  authorize  the  court  to  set  aside  such 
judgment  excusable  neglect  must  clearly  appear.  Stith  v. 
Jones,  428. 

2.  Where,  after  the  failure  of  the  plaintiff  for  four  and  a  half 

years  to  prosecute  an  action  that  had  been  referred  by  con- 
sent, a  motion  for  non  suit  was  made  during  the  first  week 
of  a  term  of  court,  and  adjourned  for  hearing  until  the  next 
week,  it  was  inexcusable  neglect  in  the  plaintiff  to  give  no 
attention  to  the  matter,  it  not  appearing  that  he  or  his 
counsel  was  prevented,  by  sickness  or  other  cause,  from  so 
doing.     Ibid. 
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3.  While  it  is  ordinarily  the  rale  that  consent  references  can- 

not be  set  aside  except  by  consent  or  by  the  death  of  the 
referee,  yet  the  court  ret-ains  jarisdiction  of  the  action  and 
may  direct  a  non-sait  for  failure  to  prosecute  it.     Ibid. 

4.  The  failure  of  a  plaintiff  for  four  and  a  half  years  to  prose- 

cute an  action  which  has  been  referred  by  consent  author- 
izes the  court  to  enter  a  non-suit  for  such  neglect.     Ibid. 

5.  The  discretionary  power  of  the  trial  court  to  set  aside  a 

judgment  duly  rendered  exists  only  where  excusable 
neglect  is  shown  ;  and  where  a  judgment  setting  aside  the 
non-suit  was  not  based  on  eircusable  neglect,  but  is  stated 
•  to  have  been  on  the  ground  that  the  non-suit  was  **improv- 
idently  and  erroneously  adjudged/^  the  action  of  the  lower 
court  in  setting  aside  the  judgment  of  non-suit  will  be 
reversed.     Ibid. 

6.  Where  a  counter-claim  is  properly  pleaded  in  an  action,  the 

opposing  party  cannot  deprive  the  pleader  of  his  right  to 
a  trial  thereon  by  entering  a  non-suit.  Rumbough  v. 
Young,  567. 

NOTARY  PUBLIC  : 

Where,  in  the  trial  of  an  action,  the  probate  of  an  instru- 
ment became  material,  it  appeared  that  it  was  taken  by 
one  who  had  formerly  been  a  notary  public,  but  whose 
commission  had  expired  two  years  before,  and  there  was 
no  proof  that  he  had  at  any  other  time  during  that  period 
exercised  the  office,  or  that  he  was  recognized  as  such  an 
official  in  the  community  in  which  he  lived;  Held,  thht 
the  probate  was  void  and  the  certificate  of  the  clerk  adju- 
dicating its  correctness  and  the  order  of  registration  were 
invalid.     Hughes  w.  Long,  ^^. 

NOTICE  : 

The  provision  of  Section  877 of  The  Codethnt,  when  the  adverse 
party  is  present  when  appeal  is  prayed  from  a  justice's  judg- 
ment, written  notice  of  appeal  need  not  be  given  to  the  jus- 
tice or  the  adverse  party,  implies  that  when  the  appellee  is 
not  present  in  person  or  by  attorney  or  agent  the  statutory 
notice  must  be  given  and  served.    Marion  v.  Tilley,  473. 
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NOTICE,  Of  Appointment  of  Receiver  : 

Casual  mention  to  the  father  of  the  wife  of  a  lunatic  that  steps 
would  be  taken  to  have  the  lunatic^s  property  taken 
care  of  by  the  court  was  not  such  notice  to  a  friend  or  rela- 
tive of  the  wife  as  is  required  by  the  statute.  In  re 
Hybart  869. 

Of  Appeal : 

Where  notice  of  appeal  and  entry  thereof  on  the  docket  were 
both  made  within  ten  days  after  adjournment  of  the  court 
at  w^hich  judgment  was  rendered,  it  is  immaterial  that  the 
entry  was  made  after  notice  given,  the  entry  being  required 
only  as  record  proof  of  the  notice.  Simmons  v.  Allison^ 
556. 

Of  Deposition : 

A  notice  of  deposition  signed  by  a  party  to  the  action  is  not 
process.     CuUen  v.  Absher,  441. 

Of  Lien  : 

1.  Until  a  sub-contractor  gives  to  the  owner  of  property  notice 

of  his  claim  he  has  no  lien  and  the  owner  is  justified  in 
making  payment  to  the  contractor.  Clark  v.  Edwards^ 
115. 

2.  The  mere  fact  that  laborers  and  sub-contractors  are  working 

on  a  building  is  not  notice  to  the  owner  not  to  pay  out  to 
the  contractor  until  it  is  ascertained  how  much  is  due  bv 

■r 

the  latter  to  each  and  every  sub-contractor,  laborer, 
material  man,  &c.     Ibid. 

Of  Provisions  of  Will  in  Regard  to  8tock  in  Bank. 

Where  stock  in  a  bank  was  bequeathed  to  trustees  in  trust  for 
one  for  life,  with  remainder  over,  and  the  executors  of 
the  estate,  by  a  simple  endorsement,  without  indicating 
w^h ether  the  transfer  was  a  sale  or  payment  of  the  legacy, 
transferred  the  certificate  to  the  life  beneficiary,  who  trans- 
ferred it  to  the  bank,  which  had  notice  of  the  provisions 
of  the  will,  but  did  not  make  inquiry  as  to  the  nature  of 
the  transfer ;  and  it  further  appeared  that  the  condition  of 
the  estate  did  not  necessitate  a  sale  of  the  stock  by  the 
executors ;    Ileld^   that    the  bank    was   negligent   in   not 
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making  the  necesfiary  inquiries,  and  is  liable  for  the  low  of 
stock  to  the  remainderman.     Cox  v.  Bank,  302. 

NOTICE,  Service  of  : 

Service  of  notices  under  Section  597  of  The  Code  must  be  made 
by  an  officer  authorized  generally  and  by  virtue  of  hi« 
oflSce  to  serve  process  of  the  court  having  jurisdiction  of 
the  action  in  which  the  notice  is  given.  Cullen  v.  Absher, 
441. 

NUNC  PRO  TUNC  JUDGMENT  : 

A  judgment  rendered  nunc  pro  tunc^  at  a  term  of  court  suc- 
ceeding that  at  which  the  record  was  complete  up  to  and 
including  verdict,  is  as  operative,  as  between  the  parties, 
as  if  it  had  been  rendered  at  the  previous  term,  but,  as  to 
other  parties,  it  is  effective,  as  a  lien,  only  from  tVie  first 
day  of  the  term  at  which  it  was  actually  entered.  Ferrell 
v.  Hales,  199. 

OBJECTIONS  TO  EVIDENCE  784: 

OFFICER  DE  JURE  AND  DE  FACTO  : 

Acts  of  de  facto  officers,  who  exercise  their  office  for  a  consider- 
able length  of  time,  are  as  effectual  when  they  concern  the 
rights  of  third  persons  or  the  public  as  if  they  wet e officers 
de  jure^hnt  to  constitute  one  an  officer  de  facto  there  must 
be  an  actual  exercise  of  the  office  and  acquiescence  of  the 
public  authorities  long  enough  to  cause,  in  the  mind  of  the 
citizen,  a  strong  presumption  that  the  officer  was  duly 
appointed.-    Hughes  v.  Long,  52. 

2.  When  it  appears  or  is  admitted  that  an  act  was  done  by  an 

officer  dejure,  it  is  incumbent  upon  the  party  relying  upon 
the  validity  of  his  acts  to  show  that  he  was  an  officer  de 
facto.     Ibid. 

3.  Where,  in  the  trial  of  an  action,  the  probate  of  an  instru- 

ment became  material,  it  appeared  that  it  was  taken  by 
one  who  had  formerly  been  a  notary  public,  but  whose  com- 
mission had  expired  two  years  before,  and  there  was  no 
proof  that  he  had  at  any  other  time  during  that  period 
exercised  the  office,  or  that  he  was  recognized  as  such  an 
official  in  the  community  in  which  he  lived ;  Held,  That 
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the  probate  was  void  and  the  certificate  of  the  clerk  adju- 
dicatiDg  its  correctness  and  the  ord^r  of  registration  were 
invalid.    1  hid. 

Indictment  of  for  Corraption  and  Neglect  of  Duty  : 

On  a  trial  of  an  indictment  against  the  enrolling  clerk  of  the 
General  Assembly  for  fraudulently  enrolling  a  bill  which 
had  never  passed  either  branch,  the  testimony  of  all  the 
witnesses  for  the  defendant,  and  all  but  one  of  those  for 
the  State,  tended  to  show  that  the  defendant  never  saw 
the  bill«  and  had  no  knowlege  of  its  existence  until  after 
the  close  of  the  session.  One  witness  for  the  State,  who 
had  copied  the  bill,  testified  that  defendant  had  assisted 
her  in  verifying  the  copy  on  the  last  day  of  the  session, 
when  there  was  a  great  deal  of  confusion  in  defendant's 
oflBce,  but  this  was  denied  by  defendant  and  other  wit- 
nesses. There  was  no  evidence  of  bribery  or  any  under- 
standing or  collusion  between  the  defendant  and  others  in 
regard  to  the  enrollment  of  the  bill ;  Held^  that  it  was  error 
to  refuse  an  instruction  to  the  jury  that  there  was  no  evi- 
den"e  of  corruption  on  the  part  of  the  defendant.  State  v. 
Brown,  789. 

OPINIONS,  Expressions  of  by  Judge  : 

While  recapitulating  the  evidence  to  the  jury,  the  trial  judge 
referred  to  the  answer  of  the  defendant  which  had  been 
put  in  evidence  by  the  plaintiff,  as  appearing  ^'  to  be  in  the 
usual  legal  form  ;^'  Held,  that  such  remark  was  not  an 
expression  of  opinion  upon  the  evidence.  Little  v.  Rail- 
road Company,  771. 

OPIUM,  Sale  of  to  Wife  Under  Protest  of  Husband,  150. 

ORDINARY  CARE,  387: 

The  test  of  what  constitutes  ordinary  care  being  what  is  com- 
monly called,  *'  the  rule  of  the  prudent  man, ''  a  trial  judge 
will  be  deemed  to  have  declared  and  explained  the  law  in 
the  trial  of  a  case  involving  the  issue  of  contributory  neg- 
ligence, when  he  has  submitted  that  rule  to  the  jury  for 
their  guidance.    McCracken  v.  Sfnathers,  617. 

PARENT  AND  CHILD : 

1.  Where  property  is  transferred  from  a  parent  to  a  child  the 
question  whether  it  is  a  gift,  loan  or  advancement  is  to  be 
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settled  by  the  intention  of  the  parent  and  surrounding  eir^ 
cnmstances,  to  show  which  parol  evidence  is  admissible. 
Kiger  v.  Terry.  456. 

2.  Where  a  deed  from  a  parent  to  a  child  recites  a  valuable 
consideration,  near  the  value  of  the  property  conveyed, 
the  presumption  is  that  the  conveyance  was  not  intended 
as  an  advancement,  and  the  burden  of  proving  it  to  be  an 
advancement  is  upon  him  who  alleges  it  to  be  such.     Ibid. 

PAROL  EVIDENCE,  598. 

1.  The  rule  that  parol  evidence  will  not  be  admitted  to  contra- 

dict, modify  or  explain  a  written  contract  does  not  apply 
where  the  modification  is  alleged  to  have  been  made  sub- 
sequent to  the  execution  of  the  contract.  Harris  v.  Mur- 
phy, 34. 

2.  A  receipt  in  full,  when  it  is  only  an   acknowledgment    of 

money  paid  and  does  not  constitute  a  contract  in  itself,  is 
only  priina  facie  conclusive,  and  the  recited  fact  may  he 
contradicted  by  parol  testimony.      Keaton  v.  Jones^  43. 

3.  A  memorandum  signed  by  the  parties  to  a  transaction  and 

stating  ''this  is  to  show  that  J.  &  Co.  and  J.  D.  K.  have 
this  day  settled  all  accounts  standing  between  them  to 
date,  and  all  square,  except  the  balance  of  $300  as  dealing 
with  and  through  S.  &  Son,  for  which  amount  we  hold 
both  responsible,"  is  not  a  contract,  but  only  evidence  of 
a  settlement,  and  subject  to  be  explained  by  parol  proof. 
Ibid. 

4.  To  create  an  agricultural  lien  no  particular  form  of  agree- 

ment is  required.  If  the  requisites  prescribed  by  the  stat- 
ute are  embodied  in  the  agreement,  and  the  intent  of  the 
parties  to  crpate  the  lien  is  apparent,  the  agreement  will 
be  upheld  as  a  valid  agricultural  lien  though  it  be  in  the 
form  of  a  chattel  mortgage.    Meekins  v.  Walker,  46. 

5.  Whf-re  an  instrument  intended  to  operate  as  an  agricaltu- 

ral  lien  contains,  on  its  face,  the  statutory  requisites., 
except  that  it  does  not  show  that  the  money  or  supplies 
were  furnished  after  the  agreement,  it  is  competent  t4> 
show,  de  hors  such  instrument,  that  the  supplies  were  fur- 
nished after  the  making  of  the  agreement.    Ibid, 

6.  Where  an  instrument  intended  as  an  agricultural  lien  eon- 

tains,  on  its  face,  the  statutory  requisites,  except  that  it 
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does  not  show  whether  the  advances  were  made  before  or 
after  the  agreement,  evidence  to  show  that  the  furnishing 
was  subsequent  to  the  execution  of  the  lien  would  not  con- 
tradict the  written  instrument.    Ibid. 

7.  Parol  testimony  will  not  be  allowed  to  explain  a  patent  ambi- 

guity in  a  description  of  personal  property  in  a  chattel 
mortgage.    Holman  v.  Whitaker,  113. 

8.  Chapter  465,  Acts  of  1891,  does  not  act  retrospectively,  but  if 

it  did  the  word  ^*  description ''  used  therein  imports  such  a 
description  as  can  be  aided  by  parol  proof.  Hemphill  v. 
Annis,  514. 

9.  The  rule  that  the  best  evidence  as  to  the  contents,  meaning 

and  effect  of  a  written  contract  is  the  instrument  itself 
applies  only  when  the  contest  concerning  the  same  is 
between  the  parties  thereto  ;  where  the  controversy  over 
personal  property  is  between  persons  not  parties  to  the  writ- 
ten contract  under  which  a  party  claims  title,  and  it  is 
collaterally  attacked,  parol  evidence  as  to  its  contents  and 
meaning  is  admissible.    Archer  v.  Hooper^  581. 

10.  While  parol  evidence  is  not  competent  to  contradict  and 
change  the  calls  in  a  grant  or  deed,  it  may  be  used  and 
marked  lines  proved  to  locate  the  corner  called  for  or  to 
show  that,  by  a  **slip  of  the  pen,"  a  course  different  from 
that  intended  was  written  in  making  out  the  survey  and 
grant,  as  **  south  "  instead  of  **  north."  Davidson  v.  Shu- 
ler,  582. 

11.  It  is  a  rule  of  law  that  deeds  and  grants  shall  be  so  run  as 
to  include  the  land  actually  surveyed  with  a  view  to  its 
execution,  and  parol  evidence  is  admissible  to  show  that, 
by  mistake  of  surveyor  or  draughtsman,  the  calls  for  course 
and  distance  incorporated  in  a  deed  or  grant  are  different 
from  those  established  by  previous  or  contemporary  run- 
ning by  the  parties  or  their  agents.   Uigdon  v.  Rice^  623. 

12.  Whenever  it  can  be  proved  that  there  was  a  line  actually 
run  by  the  surveyor  and  was  marked  and  a  corner  made, 
the  party  claiming  under  the  patent  or  deed  shall  hold 
accordingly,  notwithstanding  a  mistaken  description  of  the 
land  in  such  patent  or  deed.    I  hid. 

18.  While  the  plot  annexed  to  a  survey  as  provided  in  Section 
2769  of  The  Code^  and  made  a  part  of  the  grant  for  the  pur- 
pose of  indicating  the  shape  and  location  of  the  boundary 


1118  INDEX. 


is  Dot  conolasiv^e  and  cannot  of  itself,  control  the  words  of 
the  body  of  the  gr&nt,  yet  is  competent,  in  connection  with 
other  testimony,  as  evidence  of  the  location  by  an  original 
survey  different  from  that  ascertained  by  running  the  calls 
of  the  grant.    Ibid, 

14.  Where  property  is  transferred  from  a  parent  to  a  child  the 
qaestion  whether  it  is  a  gift,  loan  or  advancement  is  to  be 
settled  by  the  intention  of  the  parent  and  so rroandin$(  cir- 
cumstances, to  show  which  parol  evidence  is  admissible. 
Kiger  v.  Terry ^  456. 

PAROL  TESTIMONY,  In  Aid  of  Vague  Description,  95. 

PARTIES : 

1.  A  creditor  who  is  made  a  defendant  in  a  creditor's  bill  to  set 

aside  a  common  debtor^s  deed  of  assignment  as  fraadalent 
may  become  a  plaintiff  by  conforming  to  the  usual  require- 
ments, and,  by  concurring  in  and  actively  aiding  the  estab- 
lishment of  the  allegations  of  the  complaint,  becomes  enti- 
tled to  share  in  the  fruits  of  the  recovery.  {Ifancoek  v. 
Wooten,  107  N.  C,  9,  distinguished.)    Goldberg  v.  Coh^n^  dS. 

2.  Where,  in  a  suit  begun  in  December,  1894,  by  creditors  to 

set  aside  a  deed  of  assignment  as  fraudulent.  P.,  a  prefer- 
red creditor  in  the  deed,  was  made  a  party  defendant  io 

1895,  after  having  himself  begun  an  independeot  action 
attacking  the  deed  as  fraudulent,  and  filed  an  answer  in 

1896,  in  which  he  disclaimed  any  purpose  to  claim  under  the 
deed  and  concurred  in  the  allegations  of  the  complaint, 

'  except  such  as  assailed  the  hoiM  fides  of  his  debt,  and  was 
allowed  to  become  a  plaintiff  as  other  creditors  who  bad 
come  in  after  the  commencement  of  the  action,  and  there- 
upon the  plaintiffs  withdrew  their  attack  upon  P.'s  debt 
and  accepted  his  active  participation  in  the  prosecution 
of  the  suit,  in  which  the  only  issue  related  to  the  fraudu- 
lent character  of  the  deed  ;  Held^  that  P.  was  entitled  to 
be  treated  as  a  party  plaintiff  and  to  share  pro  rata  in  the 
recovery  upon  setting  aside  the  deed.     Ibid, 

3.  In  an  action  for  a  penalty  the  person  suing  therefor  is  the 

proper  party  plaintiff  unless  the  statute  directs  otherwise. 
Goodwin  v.  Fertilizer  Works ^  120. 

4.  Under  Sections  2190,  2191  and  2198  of  The  Code,  requiring 

each  sack  of  fertilizer  sold  to  have  a  tag  attached  and  affix- 
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ing  a  penalty  for  non-compliance  therewith,  to  be  recov- 
ered by  any  one  Bulng  therefor,  the  person  suing  for  the 
penalty,  and  not  the  Department  of  Agriculture  or  the 
State,  is  the  proper  party  plaintiff.    Ibid. 

4.  The  wife  and  heirs-at  law  of  a  mortgagor  being  necessary 

parties  in  an  action  to  foreclose,  a  widow,  who  as  feme 
covert  joined  in  the  mortgage  of  her  husband,  and  the 
devisee  of  the  mortgagor  and  those  claiming  under  him, 
are  likewise  necessary  parties.     Chadburn  v.  Johnston^  282. 

5.  Where  all  the  legal  parties  are  made  defendants  in  a  sum- 

mons issued  in  an  action  to  foreclose,  and  the  summons  is 
returned  executed,  such  return  carries  with  it  the  presump- 
tion of  service  and  gives  the  court  jurisdiction  and  author- 
ity to  proceed  to  judgment.  But  this  presumption  may  be 
rebutted  and  judgment  set  aside  upon  evidence  showing 
that  in  fact  the  summons  had  not  been  served.    Ibid. 

6.  Where  the  necessary  parties  defendant  in  an  action  to  fore- 

close are  put  into  court  by  responsible  and  solvent  prac- 
ticing attorneys  making  a  general  appearance  for  them, 
the  fact  that  summons  had  not  been  served  will  not  Induce 
this  Court  to  set  aside  a  judgment,  otherwise  regular, 
rendered  in  such  action.    Ibid, 

7.  Causes  of  action  against  a  sheriff  and  the  sureties  on  his  offi- 

cial bond  for  illegal  levy  and  sale  are  properly  joined  with 
a  cause  of  action  against  a  person  who  directed  or  procured 
such  levy  and  sale  to  be  made  and  gave  an  indemnifying 
bond  therefor.     Cook  v.  ^mith,  850. 

8.  Such  action,  since  it  embraced  a  cause  of  action  against  the 

surety  on  the  sheriff's  bond,  was  properly  brought  in  the 
name  of  the  State  on  the  relation  of  the  plaintiff.     Ibid. 

9.  In  a  proceeding  by  an  administrator  to  sell  land  of  a  deced- 

ent for  assets  a  creditor  has  no  right  to  become  a  party 
plaintiflf.     Rawls  v.  Carter,  596. 

PARTIES,  Having  Different  Interests  : 

Where  the  interests  of  several  parties  on  the  same  side  are 
identical  a  case  on  appeal  may  be  served  on  any  one  of 
them  ;  but  when  their  interests  are  different  and  they  are 
represented  by  different  counsel,  a  case  on  appeal  must  be 
served  on  each  set ;  and  only  as  to  such  as  are  so  served 
will  a  certiorari  be  granted  when  the  judge  fails  to  settle 
the  case  on  appeal.    Shober  v.  Wheeler,  471. 
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PARTNERS  (See  "  Partnership  "). 

PARTNERSHIP : 

1.  Where  one  partner  agrees  to  convey  an   interest  in  real 

estate,  and  is  able  and  willing  to  perform  his  part  of  the 
contract,  eqaity  will  consider  what  should  be  done  as  done 
and  the  partners  joint  owners  of  the  property.  Taylor  t. 
Russell^  60. 

2.  Where,  after  the  dissolution  of  a  partnership,  one  of  the 

partners,  who  is  insolvent,  retains  possession  of  the  aseets 
and  buys  a  subsisting  mortgage  upon  the  real  estate  of  the 
partnership  under  which  he  is  proceeding  to  sell,  it  is 
proper  to  restrain  the  sale,  appoint  a  receiver  and  orderan 
account.     Ibid. 

3.  In  addition  to  a  compliance  with  the  other  requirements  of 

Section  3096  of  The  Code,  publication  of  the  terms  of  the 
partnership  in  a  newspaper,  as  directed  by  said  section.  Is 
indispensable  in  order  to  constitute  a  limited  partnership; 
if  such  publication  be  omitted,  the  partnership  is  general. 
Davis  V.  Sander  I  in,  84. 

4.  Where  the  liability  of  a  defendant  sued  in  a  justice's  court 

as  a  general  partner  of  a  partnership  indebted  to  plaintiff 
depended  upon  the  legal  sufficiency  of  the  articles  of  limited 
copartnership  and  matters  connected  with  their  registra- 
tion and  publication,  and  there  being  no  equities  to  adjust, 
the  justice  had  jurisdiction  and  a  motion  to  dismiss  for 
want  of  such  jurisdiction,  and  on  the  ground  that  it  waa 
necessary  to  bring  an  action  in  the  superior  court  to  declare 
the  articles  void,  was  properly  refused.     Ibid. 

5.  Where  a  judgment  is  taken  against  two  or  three  partners 

who  are  liable  jointly  and  severally,  the  proper  method  to 
enforce  the  liability  of  the  third  partner  is  a  new  action 
and  not  a  motion  in  the  action  in  which  such  judgrmeot 
was  rendered  ;  it  is  only  when  the  liability  is  joint  and  not 
several  that  the  motion  in  the  cause  is  proper.     I  bid. 

6.  While,  as  to  matters  pertaining  to  the  partnership  business, 

each  partner  is  a  trustee  for  the  partnership,  such  rela- 
tion is  not  created  between  the  individual  partners  as  to 
transactions  not  connected  with  partnership  business. 
Lassiter  v.  Stainback,  103. 
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7,  Where  a  partner  with  the  knowledge  and  consent  of  the 

other  partner  UFed  the  firm's  money  to  pay  for  improve- 
ments on  his  own  land,  charging  himself  with  the  money 
upon  the  books  of  the  firm,  he  became  the  individual 
debtor  of  and  hot  a  trustee  for  the  firmfandthe  other  part- 
ner cannot  follow  the  fund  and  have  it  declared  a  lien 
upon  the  improvements.     Thid. 

8.  Where  in  the  trial  of  an  action  to  hold  defendant  liable  as  a 

partner  of  S.,  it  appeared  that  S.  was  engaged  in  buying 
timber  trees  form  divers  persons  and  converting  them  into 
cross-ties  and  selling  the  same  to  defendant,  as  he  had  done 
to  others ;  that  defendant  agreed  to  pay  and  did  pay  the 
vendors  of  the  trees,  instead  of  paying  directly  to  S.,  by 
accepting  the  latter's  drafts  on  him,  the  sellera  being  pro- 
tected by  retaining  title  until  the  cross-ties  Avere  i)Hid  for 
or  satisfactory  assuranc<»s  of  payment  were  received:  Held. 
that  the  evidences  of  partnership  between  defendant  and 
S.  was  too  slight  to  be  submitted  to  the  jury.  Brtjan  v. 
Bullock,  198. 

Denial  of : 

1.  On  a  trial  for  perjury  alleged  to  have  ))een  committed  in  the 

trial  of  a  civil  case  by  defendant  swearing  that  he  had  never 
been  a  member  of  a  certain  firm,  the  defendant  may  show, 
as  a  matter  of  defense,  that  no  such  lirm  existed.  ^Sff/fe  v. 
Smith,  8r,6. 

2.  The  fact  that   some   of  the  State's  witnesses  testified  that 

defendant  h*id  told  them  thet  he  was  a  uiember  of  the  firm, 
as  was  sought  to  be  shown  in  the  civil  case,  did  not  estoi) 
defendant  from  showing  that  he  was  not  a  member  and 
that  his  statement  to  such  witnesses  whs  not  correct.     Ihid. 

PARTY  IN  INTERFiST: 

A  widow  who  pays  an  account  for  burial  expenses  of  her 
husband  is  the  proper  party  ]jlaintifr  in  an  action  against 
the  administrtor,  being  the  real  i)arty  in  interest.  Jiai/  v. 
Ifoneijcutt,  .lio. 

PASSEN(4ERS,  Ejection  of  from  Train  : 

1.  One  who  boarded  a  train  and,  upon  offering  a  ticket  to  a 
station  at  which  the  train  was  not  scheduled  to  stop  and 
refusing  to  pay  the  fare  to  the  next  station  beyond,  at 
which  the  train  would  stop,  was  ejected  from  the  train,  can- 
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not  recover  punitive  damages  for  the  tort  where  the  ejec- 
tion wasjldone  without  insolence  or  undue  force.  Allen  v. 
Railroad  Company^  710. 

2.  A  conductor  of  one  train  is  not  bound  by  the  advice  or 
instructions  given  by  the  conductor  of  another  train,  if  in 
conflict  with  instructions  from  the  company.     Ibid. 

PATENT  AMBIGUITY,  113. 

PEDDLERS : 

The  permission  given  in  Section  23,  Oh.  116,  Acts  of  1895,  to  sell 
articles- of  one^s  own  manufacture  without  taking  outped- 
dler^s  license  is  personal  to  the  manufacturer  and  does  not 
extend  to  an  agent  employed  by  the  manufacturer  to  sell 
his  goods.     State  v.  Khyne,  906. 

PENALTY  OR  FINE,  120. 

A  penalty  or  fine  paid  for  the  non-payment  of  interest  is  usu- 
rious interest.  Smith  v.  Building  and  Loan  Association. 
257. 

pendency;.of  another  action: 

In  the  trial  of  an  action  to  recover  land  the  pendency  of  a 
summary  process  of  ejectment  before  a  Justice  of  the  Peace 
between  the  same  parties,  cannot  be  pleaded  in  bar  ^inee 
the  question  of  title  is  not  within  the  jurisdiction  of  the 
Justice  of  the  Peace.     Campbell  v.  Potts,  530. 

perjury : 

On  a  trial  for  perjury  alleged  to  have  been  committed  in  th« 
trial  of  a  civil  case  by  defendant  swearing  that  he  had 
never  been  a  member  of  a  certain  firm,  the  defendant  may 
show,  as  a  matter  of  defense,  that  no  such  firui  existed. 
State  V.  Smith,  850. 

permanent  damages.  Assessment  of : 

1.  In  an  action  for  damages  against  a  railroad  company  for 
ponding  water  upon  land,  the  plaintiflf  may  elect  to  claim 
only  the  damage  sustained  up  to  the  time  of  trial  of  the 
action,  and  if  the  defendant  fail  to  ask  in  his  answer  for  the 
assessment  of  prospective  as  well  as  present  damages  the 
bar  of  the  statute  will  not  prevent  a  recovery  of  that  sus- 
tained within  three  years  prior  to  the  issuing  of  thebuni- 
moiih.    Parke?'  v.  Railroad  t'ompanyy  677. 
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2.  Under  the  established  and  liberal  rule  of  pleading  under  The 
Code  system  that  an  allegation  of  facts  entitling  a  party  to 
affirmative  relief  is  equivalent  to  a  formal  demand  for  such 
relief,  an  allegation  in  a  complaint  in  an  action  for  damages 
for  ponding  water  on  plaintifP^sland  that  the  fertility  of  his 
land  had  been  destroyed  and  the  land  rendered  totally  unfit 
for  agricultural  purposes  was  properly  held  by  the  trial 
judge  to  be  a  demand  for  permanent  damages.    Ibid. 

3  Where  a  railroad  cdlnpany  purchased  a  right  of  way  over 
plaintifT^s  land,  and  in  1888  constructed  its  ditches,  which 
were  proper  for  the  safety  of  the  road  bed  but  diverted 
surface  water  from  other  lands  so  as  to  cause  an  gverflow 
on  plaintiff^s  land  whereby  it  was  rendered  unfit  for  culti- 
vation ;  Heldy  that  an  action  for  damages  caused  by  such 
overflow,  brought  in  October,  1894,  was  not  barred  by  the 
Statute  of  Lhuitations  as  to  permanent  damages  or  the 
damages  accruing  within  three  years  prior  to  issuing  the 
summons  and  up  to  the  time  of  the  trial.    /  bid. 

4.  In  an  action  for  permanent  damages  for  ponding  water  upon 
land  (over  which  right  of  way  had  been  granted)  resulting 
from  the  unskilful!  construction  of  ditches  by  a  railroad, 
whereby  plaintiff^s  land  has  been  rendered  unfit  for  culti- 
vation, the  true  measure  of  damages  is  the  difTerence  in 
the  value  of  the  land  in  its  condition  when  the  right  of 
action  accrued  and  what  would  have  been  its  value  had 
the  road  been  skillfully  constructed.     Ibid. 

PERSON  WALKING  NEAR  TRACK  OF  RAILROAD  : 

Where  a  person  walking  on  the  side- path  of  a  railroad,  where 
he  is  safe,  falls  from  running  or  otherwise  so  as  to  be  struck 
by  the  locomotive  when  it  is  too  late  for  the  engineer  to 
stop,  no  fault  can  be  imputed  to  the  engineer,  and  where 
in  the  trial  of  an  action  for  damages  for  the  injury  to  such 
person,  resulting  in  his  death,  those  facts  appeared, 
together  with  the  further  fact  that  deceased  heard  and 
could  by  looking  backwards  have  ^een  the  train,  it  was 
not  error  in  the  trial  judge  to  hold  that  in  no  view  of  the 
evidence  could  the  plaintiff  recover.  Markham  v.  Rail- 
road Comjmny,  715. 

PERSONAL  INJURY,  Action  for  Damages  for,  387. 

PETITION  FOR  REMOVAL  OF  CAUSE  TO  FEDERAL  COURT, 

744,  918. 
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PLEADING: 

1.  Where  the  answer  admits  material  allegations  of  the  eom- 

plaint  (1.  e.,  such  as  are  issuable  or  essential  to  the  proof  of 
the  cause  of  action)  but  accompanies  the  admission  with  a 
statement  of  affirmative  matter  in  explanation  by  way  of 
defense,  the  admission,  so  far  as  it  extends,  has  the  force 
and  effect  of  a  finding  of  a  jury,  and  the  burden  of  proving 
the  new  matter  in  avoidance  is  upon  the  defendant.  Cook 
V.  Ouirkin,  13. 

2.  Under  Section  244  (1)  of  The  Code  a  tort  can  be  pleaded  as  a 

counter-claim  to  an  action  in  contract  *'  if  connected  with 
the  subject  of  the  action."    Branch  v.  Chappeif,  81. 

3.  In  an  action  for  work  and  labor  done  in  cutting  timber  tree?, 

the  defendant  may  plead  as  a  counter  claim  damage  sus- 
tained through  the  negligence  of  plaintiff  in  permitting 
fire  to  escape,  whereby  property  was  destroyed  and  expense 
incurred  in  preventing  greater  damage.    Ibid. 

4.  In  an  action  under  Section  3836  of  l^ie  Code  to  recover  twice 

the  amount  of  interest  i)aid,  the  complaint  alleged  that 
defendant,  in  the  inception  of  the  contract,  •"'  received, 
reserved  and  charged  the  plaintiff  |300  as  usury,"  and  thai 
*'  in  addition  to  said  charges  of  usury  the  defendant  like- 
wise charged,  reserved  and  received  other  usurioa> 
amounts  over  and  above  the  legal  rate  of  interest,  to  wit  :'* 
(specifying  the  amounts,  dates,  &e.),  and  that  sitid  humi^ 
were  charged  against  plaintiff  and  knowingly  taken, 
received  and  collected  by  defendant  in  violation  of  Tht 
Code,  Section  3836  ;  Hefd,  that  the  complaint  contained  a 
sufficient  allegation  of  payment  of  the  sums  by  plaintiff 
to  defendant,  and  upon  a  finding  of  such  allegations  to  be 
true  the  court  below  rightly  gave  judguient  for  double  the 
amount  of  interest  paid  within  two  years  prior  to  begin- 
ning of  the  action.  ISmith  v.  Bti tiding  avd  jA)an  A^Jto*'ia- 
tion,  249. 

5.  In  an  action  to  set  aside  conveyances  alleged  to  have  been 

procured  by  fraud  and  undue  influence,  a  cause  of  action 
is  stated  by  the  complaint  which  alleges  that  the  defend- 
ant, who  had  been  the  former  mistress  of  the  grantor  and 
in  order  to  marry  whom  he  had  procured  a  divorce  from 
his  wife,  had  ''  by  continued  persuasion,  by  alternate  flat 
teryand  complaining,  by  excessive  importunity,  by  threats 
of  abandonment  obtained  undue  influence  over  the  will  of 


INDEX.  1125 


the  said  Smith,  deceased,  ^  the  grantor  "*  and  by  raeans  of 
this  fraud  and  undue  influence  bhe  exerted  such  a  domestic 
and  social  force  upon  the  said  Smith  that  he  executed  the 
deeds,  etc.,  and  the  plaintiffs  aver  that  said  deeds  were 
executed  by  reason  of  said  fraud  or  undue  influence,  and 
not  of  the  free  will  and  consent  of  said  Smith/^  Smith  v. 
Smith,  314. 

6.  Section  242  (1)  of  The  Code  does  not  require  that  a  defend- 

ant, who  avers  that  he  has  '*  no  knowledge  or  information 
sufficient  to  form  a  belief,^^  and  therefore  denies  tne  same, 
shall  set  out  the  reasons  why  he  has  not  such  information 
and  belief.    Morgan  v.  Roper,  367. 

7.  Where,  in  an  action  on  an  itemized  account,  made  a  part  of 

the  complaint,  for  goods  sold  to  the  defendent,  aggregat- 
ing $630.90,  plaintiff  admitted  credits  to  the  amount  of 
$295.43  and  asked  judgment  for  $345.47,  and  defendant 
admitted  the  purchase  and  receipt  of  items  in  plaintiff's 
account  to  the  amount  of  $259.48,  specifying  which  they 
were,  and  as  to  the  other  items  he  averred  that  he  had  no 
knowledge  or  information  sufficient  to  form  a  belief,  and 
therefore  denied  the  same ;  Held,  (1)  that  the  form  of  the 
defendant's  denial  was  in  accordance  with  Section  243  (1) 
of  The  Code,  and  put  plaintiff  to  the  proof  of  his  account, 
except  the  admitted  items  ;  (2)  that  it  was  error  to  apply 
the  credit  to  the  items  of  debt  denied  by  defendant  and 
render  judgment  on  the  pleadings  in  favor  of  the  plaintiff 
for  $233.48.     I  hid. 

8.  Where,  in  an  action  to  set  aside  a  deed  alleged  to  have  been 

obtained  by  undue  influence,  the  complaint  states  that 
the  said  deed  was  obtained  by  the  undue  influence  of  the 
defendants  over  J.  R.  (the  grantor),  and  of  other  persons  in 
their  behalf;  Held,  that  the  complaint  states  a  cause  of 
action.     Miley  v.  Hall,  408. 

9.  The  refusal  by  the  trial  court  of  a  motion  to  require  a  party 

to  make  his  pleading  more  explicit  will  not  be  reversed  on 
appeal  unless  it  appears  that  there  has  been  a  gross  abuse 
of  discretion.     Ibid. 

10.  Where,  in  an  action  by  a  waterworks  company  against  a 
lessee  of  its  property  to  recover  possession  of  the  property 
after  the  expiration  of  the  lease,  the  defendant  alleges  that 
plaintiff  is  not  the  owner  of  the  property,  he  cannot  be 
allowed  to  interpose  the  additional  and  inconsistent  plea 
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with  a  letter,  which  was  to  be  taken  as  a  part  of  the  a^ree- 
mentf  in  which  it  agreed  to  advance  to  the  agent  $600 
monthly  with  which  to  establish  agencies  and  introdace 
the  business,  such  advances  to  be  repaid  out  of  the  pro- 
ceeds of  the  agency  as  fast  as  possible,  and  in  the  mean- 
while to  be  secured  or  evidenced  by  the  agent's  demand 
notes,  upon  which  the  agent^s  payments  should  be 
endorsed  when  made,  and  the  interest  to  be  adjusted  at 
the  end  of  the  year  or  upon  the  earlier  discontinuance  of 
the  contract ;  Held^  that  the  contract,  as  affected  by  the 
letter  accompanying  it,  did  not  confer  upon  the  agent  a 
power  coupled  with  an  interest  so  as  to  prevent  the  com- 
pany from  terminating  the  contract  on  the  required  notice. 
The  agent  had  it  in  his  power  to  protect  himself  against 
assignment  of  the  notes  by  making  it  appear  on  their  face 
that  they  were  payable  out  of  the  profits  of  the  agency. 
Ballard  v.  Instirance  Company^  187. 

AGENT,  Contract  with,  187. 

PRACTICE,  77. 

1.  Any  order  or  decree  made  during  a  term  of  court  is  injifri 

and  subject  to  be  vacated  or  modified  during  such  term. 
Gwinn  v.  Parker.  19. 

2.  The  exercise  of  the  discretionary  power  of  a  court  to  extend 

time  for  filing  pleadings  is  not  reviewable.    Ibid, 

8.  Findings  of  fact  as  to  whether  land  sold  at  judicial  sale 
brought  a  full  and  fair  price  are  not  reviewable  on  appeal. 

4.  A  consent  order  that  judgment  of  confirmation  of  a  jmli- 
cial  sale  may  be  entered  upon  in  vacation,  and  outside  the 
county  where  the  action  is  pending,  is  valid,  as  also  an 
agreement  that  motion  for  such  confirmation  may  be  made 
and  heard  before  either  the  resident  or  riding  judge  of  the 
district,  at  any  time  or  place,  either  within  or  without  the 
district,  upon  certain  notice  of  the  time,  place  and  judge  : 
and  a  decree  entered  accordingly  is  legal  and  valid.  Crab- 
tree  V.  Svheelky,  56. 

o.  Consent  orders,  waiving  objection  to  venue,  when  a  court 
has  general  jurisdiction  of  the  subject-matter,  are  valid, 
independent  of  Ch.  83,  Acts  of  1888  (Section  887  of  The 
Code),  which  provides  expressly  that  such  orders  may  be 
made  as  to  injunctions.     1  bid. 
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6.  An  in*egular  judgment  is  one  contrary  to  the  course  and 

practice  of  the  court,  and  the  remedy  against  it  is  amotion 
in  apt  time  to  set  it  aside,  while  an  erroneous  judgment  is 
one  rendered  according  to  the  course  aod  practice  of  the 
court,  but  contrary  to  law,  which  can  only  be  remedied 
bj'  an  appeal.     May  v.  Lumber  Company.  96. 

7.  When  an  erroneous  judgment  was  rendered  at  one  term  of 

court  in  an  action  in  which  the  defendant  had  appeared 
and  answered,  it  was  error  at  a  subsequent  term  to  set  it 
aside  on  motion.    Ibid. 

8.  Where  supplemental  proceedings  had  discovered  that  the 

defendant  held,  partly  in  money  and  partly  in  choses  in 
action^  a  specific  fund  which,  in  a  suit  brought  for  the  pur- 
pose, the  jury  had  found  to  belong  to  the  plaintiff,  and  for 
the  recovery  of  which  the  plaintiff  had  judgment  accord- 
ing to  the  verdict,  and  the  clerk  by  his  order  fo'bade  the 
transfer  of  the  securities  and  money  and  directed  the 
defendant  to  pay  over  the  same  to  the  plaintifT,  it  was  error 
in  the  judge  on  appeal,  after  approving  the  findings  of  fact 
by  the  clerk,  to  reverse  the  latter's  order  and  appoint  a 
receiver  to  take  charge  of  the  fund  until  the  plaintiff  should 
institute  an  action  to  rec(»ver  the  specific  fund.  Ross  v. 
Rons,  109. 

Q.  In  such  case,  as  soon  as  the  supplemental  proceedings  had 
disclosed  the  existence  of  the  fund  in  the  defendant's  hands 
which  had  been  adjudged  to  belong  to  i^laintifif,  it  only 
remained  for  the  clerk  to  order  the  delivery  of  the  fund  to 
the  plaintiff  and  to  compel  obedience  to  the  order  by 
attachment  for  contempt.     1  bid. 

10.  The  old  equity  practice  of  granting  a  restraining  order  in 
one  action  until  another  can  be  brought  between  the 
same  parties  is  foreign  to  the  i)resent  Code  system  under 
which  the  court,  when  possessing  jurisdiction  of  the  par- 
ties and  subject-matter,  will  proceed  to  administer  all 
rights  of  the  parties  pertaining  to  the  subject-matter.     Ibid 

11.  When  a  case  containing  facts  upon  which  a  controversy 
depends  is  sought  to  be  submitted  under  Section  5Q7  of  The 
Code,  an  affidavit  to  the  effect  that  the  controversy  is  real 
and  the  proceeding  in  good  faith  to  determine  the  rights 
of  the  parties  is  a  prerequisite  to  jurisdiction,  and  in  the 
absence  of  such  aflBdavit  the  proceeding  will  be  dismissed. 
Arnold  v.  Porter^  128. 
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12.  Under  Rale  28  the  whole  of  the  case  on  appeal,  as  settled 
by  the  parties  or  the  jud^e  below,  and  not  Rueh  parts  only 
as  the  appellant  may  select  as  material  in  his  opinion,  most 
be  printed,  and  for  a  non  compliance  with  the  rule  in  this 
respect  the  appeal  will,  on  motion,  be  dismissed.  Barnes 
V.  Crawford,  127. 

13.  The  refusal  to  submit  is^iues  not  raised  by  the  pleadings  is 
not  error.     Christmas  v.  Haywood,  130. 

14.  It  being  discretionary  with  the  trial  judj^e  to  permit  or  dis- 
allow a  leading  question  to  be  asked  of  a  w^itness,  his  refusal 
to  allow  it  is  not  error.     Ibid, 

15.  Parol  evidence  is  not  competent  to  show  an  acknowledg- 
ment of  a  debt  barred  by  the  Statute  of  Limitations  for  the 
purpose  of  repelling  the  bar.     Ibid. 

16.  A  question  propounded  to  a  witness  concerning  a  uiatter 
not  re/erred  to  in  the  pleadings  or  involved  in  the  issues  is 
rightly  rejected  as  irrelevant.     Ibid. 

17.  Trubtees  and  commissioners  to  sell  land  under  judicial 
order  (other  than  in  partition  proceedings)  are  not  allowed 
commissions,  either  by  statute  or  c<  mmon-law,  but  only 
such  just  compensation  for  time,  labor,  service  and  expen- 
ses as  the  circumstances  of  each  case  warraut.  'Smith  v. 
Frazier,  157 

18.  Where,  in  foreclosure  proceedings,  commissioners  were 
appointed  to  sell  land,  and  the  decree  provided  that  they 
should  receive  5  per  cent,  commissions,  and  pending  an 
advertisement  of  the  hale  the  plaintifT  agreed  to  sell  the 
land  privately  to  the  defendant  tor  f S.'IOO,  and  such  pri- 
vate sale  was  reported  to  and  confirmed  by  the  court ;  Htld„ 
that  it  was  error  to  allow  5  per  cent,  commissions  to  the 
commissioners,  and  the  decree  making  such  allowance  will 
be  modified  so  as  to  provide  for  reasonable  compensation 
for  the  time,  services  and  expenses  of  the  commissioners. 
1  bid. 

10.  This  Court  cannot  make  a  finding  of  facts,  and  when  a 
referee's  report,  containing  a  large  volume  of  evidential 
facts  but  without  a  single  finding  of  fact  either  by  him  as 
referee  or  by  the  judge  below,  comes  to  this  Court  it  will  be 
remanded  in  order  that  the  facts  may  be  found.  Fotuhee 
V.  Beck  withy  178. 
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20.  It  was  the  duty  of  the  jadge  below  when  the  report  of  the 
referee  came  before  him  in  such  shape  to  remand  the  case 
to  the  referee  for  the  findings  of  fact.    Ibid. 

21.  A  clerk  of  the  court  may  by  consent  receive  a  verdict,  even 
if  the  judge  is  not  in  the  court  room,  provided  it  is  done 
before  the  expiration  of  the  term  ;  and  he  may  thereupon 
enter  a  valid  judjzrment  under  Code^  Section  412  (1),  or  make 
a  memorandum  thereof  and  afterwards  write  it  out  in  full. 
Ferrell  v.  Hales,  199. 

22.  But  where  the  clerk,  having  by  consent  received  a  verdict 
at  11:40  o'clock  Saturday  night  of  the  last  week  of  the  term, 
failed,  in  the  absence  of  the  judge  and  for  lack  of  other 
direction  by  him,  to  enter  judgment  or  memorandum 
thereof  in  accordance  with  the  verdict  that  night,  but 
entered  judgment  on  the  follow^ing  Monday  morning,  and 
after  the  expiration  of  the  term  ;  Held,  that  the  judgment 
so  attemi>ted  to  be  entered  was  a  nullity.    Ibid. 

23.  In  such  case,  the  judgment  being  a  nullity,  an  appeal  there- 
from could  not  operate  as  a  vehicle  to  remove  the  record 
so  as  to  subtract  it  from  the  operation  of  legal  orders  of 
the  trial  judge  at  the  next  term.    1  bid. 

24.  Where  a  verdict  was,  by  consent  of  the  parties,  but  in  the 
absence  of  the  judge  from  the  court  room,  received  by  the 
clerk  on  the  last  day  of  court,  but  no  judgment  was  entered, 
it  was  proper  for  the  judge  at  the  next  term,  finding  the 
record  complete  up  to  and  including  the  verdict,  to  render 
judgment  nunc  pro  tuna,  and  it  was  not  necessary  to  the 
validity  of  the  judgment  that  notice  of  its  entry  should  be 
given,  since  the  cause  was  pending  on  the  docket.     1  bid. 

25.  A  judgment  rendered  nunc  pro  tunc,  at  a  term  of  court  suc- 
ceeding that  at  which  the  record  was  complete  up  to  and 
including  verdict,  is  as  operative,  as  between  the  parties, 
as  if  it  had  been  rendered  at  the  previous  term,  but,  as  to 
other  parties,  it  is  ♦'flfective,  as  a  lien,  only  from  the  first 
day  of  the  term  at  which  it  was  actually  entered.     Ibid. 

26.  The  findings  of  facts  by  the  trial  judge  by  consent  being 
equivalent  to  a  special  verdict,  this  Court  will  correct  an 
error  in  the  judgment  thereon  by  directing  it  to  be 
reformed.    Smith  v.  Building  and  Loan  Association,  257. 

27.  A  pretended  judgment  which  adjudges  nothing  against 
the  defendant,  and  on  which  an  execution  cannot  issue, 
is  insensible  and  no  appeal  lies  therefrom.  Carter  v. 
Elmore,  296. 
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28.  The  le^al  mode  of  service  of  a  case  on  appeal  is  not  waived 
by  an  a^irreement  of  counsel  for  the  appellee  that  the 
appellant  is  ^'  to  serve  the  case  on  ^^  appellee  by  a  certain 
time.    S^nith  v.  Smithy  311. 

29.  Where  one  of  several  attorneys  for  the  appellee,  on  being 
asked  to  accept  service  of  the  case  on  appeal,  said  that  he 
had  no  authority  to  do  so,  and  advised  that  the  case  be 
sent  to  the  other  counsel ;  Held,  that  such  direction  wai* 
not  a  waiver  of  the  legal  mode  of  service  so  as  to  authorize 
a  service  by  mail.     Ibid, 

30.  Where  service  of  a  case  on  appeal  is  made  by  mail  on  the 
last  day  for  service,  instead  of  by  an  officer,  the  failure  to 
promptly  return  the  case  does  not  estop  the  appellee  to 
deny  the  legality  of  the  service,  since  if  the  case  bad  been 
promptly  returned,  it  would  have  been  too  late  to  have  it 
legally  served.    Ibid. 

31.  This  Court  will  not  pass  on  or  recognize  alleged  verbal 
agreements  of  counsel  when  they  are  denied.    Ibid. 

:)2.  Service  of  all  process  and  papers  in  a  cause  (except  when 
service  by  publication  is  authorized)  must  be  by  an  officer 
or  acceptance  of  service,  except  only  subpmnas,  which  may 
be  made  by  one  not  an  officer,  provided  he  is  not  a  party 
to  the  action.    Smith  v.  Smith,  314. 

33.  Hence,  under  Section  550  of  The  Code,  which  provides  that 
the  case  on  appeal  shall  be  served  on  the  appellee,  without 
specifying  the  manner  of  service,  the  service  must  be  made 
bv  an  officer.    Ibid. 

34.  Where  there  is  no  case  on  appeal  in  this  Court,  and  no 
error  appears  on  the  record  proper,  judgment  below  will 
be  affirmed.    Ibid. 

35.  Under  Section  267  (1)  of  The  Code,  all  causes  of  action,  of 
whatever  nature,  in  favor  of  the  plaintiff  against  the  same 
defendants,  can  be  united  in  one  action  when  they  arise 
out  of  the  same  transaction  or  transactions  connected  with 
the  same  subject  of  action.     Cook  v.  Smith,  350. 

36.  Causes  of  action  against  a  sheriff  and  the  sureties  on  his 
official  bond  for  illegal  levy  and  sale  are  properly  joined 
with  a  cause  of  action  against  a  person  who  directed  or 
procured  such  levy  and  sale  to  be  made  and  gave  an  indem- 
nifying bond  therefor.     Ibid. 
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37.  Such  action,  since  it  embraced  a  cause  of  action  against 
the  surety  on  the  sheriflf's  bond,  was  properly  brought  in 
the  name  of  the  State  on  the  relation  of  the  plaintiff. 
Ibid, 

88.  An  order  granted  under  Section  553  of  The  Code^  permitting 
an  appeal  without  giving  bond  or  making  a  deposit,  does 
not  relieve  the  appellant  in  civil  actions  from  the  payment 
of  costs  of  transcript  or  in  Supreme  Court  in  advance. 
Speller  v.  Speller,  356. 

39.  The  leave  to  sue  as  a  pauper,  under  Sections  210  and  212  of 
The  Code,  does  not  extend,  in  civil  actions,  beyond  the 
trial  in  the  superior  court,  his  appeal  being  governed  by 

.  Section  563  of  The  Code,  which  only  relieves  him  from 
giving  security  for  the  costs  of  the  appeal,  but  he  must 
pay  the  fees  as  to  the  appeal  due  the  oflBcers  of  both  courts 
for  services  rendered.     Ibid. 

40.  Where  a  party  who  has  had  leave  to  sue  as  a  pauper  and  to 
appeal  without  giving  bond  refuses  to  pay  the  costs  of  the 
transcript,  a  certiorari  will  not  be  granted.     Ibid. 

41.  The  objection  that  a  charge  to  the  jury  was  not  sustained 
by  the  evidence  cannot  be  raised  for  the  first  time  in  this 
Court  on  appeal.     Turner  v.  Lumber  Company,  387. 

42.  A  broadside  exception  to  a  charge  for  **  error  in  charge 
as  given  "  will  not  be  considered.  Andrews  v.  Telegraph 
Company,  403. 

43.  Where,  in  an  action  to  set  aside  a  deed  alleged  to  have 
been  obtained  by  undue  influence,  the  complaint  states 
that  the  said  deed  was  obtained  by  the  undue  influence 
of  the  defendants  over  J.  R.  (the  grantor),  and  of  other 
persons  in  their  behalf:  Held,  that  the  complaint  states  a 
cause  of  action.      Riley  v.  Hall,  40fi. 

44.  The  refusal  by  the  trial  court  of  a  motion  to  require  a  party 
to  make  his  pleading  more  explicit  will  not  be  reversed  on 
appeal  unless  it  appears  that  there  has  been  a  gross  abuse 
of  discretion.     Ibid. 

45.  An  appellant,  being  compelled  to  print  the  whole  of  the 
'*  case  on  appeal,^'  he  is,  when  successful  in  this  Court, 
entitled  to  have  taxed  against  the  appellee  the  cost  of 
printing  the  whole  case  on  appeal  and  such  other  matter 
as  may  be  required  by  Rule  31  to  be  printed,  but  not  for 
the  printing  of  matter  beyond  the  requirements  ( if  the 
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whole  is  in  excess  of  20  pages.    Mining  Company  t.  Smelt- 
ing Company^  415. 

46.  Since  all  irrelevant  and  immaterial  matter  sent  up  as  a  part 
of  the  ca6e  on  appeal  unnecessarily  adds  to  the  cost  of 
copying  and  printing,  trial  judges  and  counsel  are  admon- 
ished not  to  make  cases  on  appeal  dumping  ground  for  the 
entire  evidence  and  other  minutite  of  the  trial  helow.   IMd. 

47.  The  omission  of  the  trial  judge  to  recapitulate  any  portion 
of  the  testimony  which  a  party  may  deem  material  should 
be  called  to  the  attention  of  the  judge  at  the  conclusion  of 
the  charge,  so  as  to  give  him  an  opportunity  to  correct  the 
omission.  After  verdict,  it  is  too  late  to  except  to  the 
omission.     Cathey  v.  Shoemaker^  424. 

48.  The  fact  that  a  plaintiiT  may,  when  non-suited,  bring  a  new 
action  within  a  year  does  not  prevent  the  judgment  being 
set  aside,  like  any  other  judgment,  on  the  ground  of  excus- 
able neglect,  but  to  authorize  the  court  to  set  aside  such 
judgment  excusable  neglect  mu8t  clearly  appear.  Stith  v. 
Jonts,  428. 

49.  Where,  after  the  failure  of  the  plaiutiiT  for  four  and  a  half 
years  to  prosecute  au  action  that  had  been  referred  by  con- 
sent, a  motion  for  non- suit  was  made  during  the  tirst  week 
of  a  term  of  court,  and  adjourned  for  hearing  until  the  next 
week,  it  was  inexcusable  neglect  in  the  plaintiff  to  give  no 
attention  to  the  matter,  if  not  appearing  that  he  or  his 
counsel  was  prevented,  by  sickness  or  other  cause,  from  so 
doing.    Ibid, 

50.  While  it  is  ordinarily  the  rule  that  consent  references  cannot 
be  set  aside  except  by  consent  or  by  the  death  of  the  referee. 
yet  the  court  retains  jurisdiction  of  the  action  and  may 
direct  a  non- suit  for  failure  to  prosecute  it.     1  bid. 

51.  The  failure  of  a  plaintiflf  for  four  and  a  half  years  to  pros- 
ecute an  action  which  has  been  referred  by  consent  author- 
izes the  court  to  enter  a  non-suit  for  such  negiect.     /  bid, 

52.  The  discretionary  power  of  the  trial  court  to  set  aside  a 
judgment  duly  rendered  exists  only  where  excusable  neg- 
lect is  shown ;  and  where  a  judgment  setting  aside  the  non- 
suit WAS  not  based  on  excusable  neglect,  but  is  stated  to 
have  been  on  the  ground  that  the  non-suit  was  *'improvi- 
dently  and  erroneously  adjudged,"  the  action  of  the  lower 
court  in  setting  aside  the  judgment  of  non-suit  will  be 
reversed.     /  hid. 
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58.  While  an  action  to  foreclose  a  contract  for  the  sale  of  land 
was  pendfng  an  attachment  was  saed  out  against  the 
defendant  and  levied  upon  personal  property.  The 
plaintiffs  also  brought  summary  process  of  ejectment 
before  a  justice  of  the  peace,  and  from  a  jadg:ment  re- 
moving  the  defendant  from  possession  the  latter  appealed 
to  the  Supreme  Court.  Defendant  afterwards  moved  in 
the  foreclosure  action  for  an  order  vacating  the  attach- 
ment and  restoring  him  to  possession  of  the  land;  Held, 
that  an  order  restoring  the  defendant  to  possession,  made 
in  the  foreclosure  action  before  the  appeal  in  the  eject- 
ment case  had  been  tried,  was  erroneous.  Candler  v. 
Morariy  432. 

54.  In  such  case,  however,  it  was  proper  to  appoint  a  receiver 
of  the  rents  and  profits  of  the  land.     Ibid. 

55.  In  an  action  to  foreclose  a  mortgage  against  B.  one  M. 
intervened  and  by  his  answer  denied  the  allegations  of 
the  complaint,  and  alleged  as  a  further  defense  why 
decree  of  sale  should  not  be  made,  that  he  was  the  owner 
in  fee  aud  in  possession  (through  B.  his  tenant)  of  the 
land.  At  the  trial  he  assented  to  the  issues  tendered  by 
the  plaintiff,  which  did  not  include  the  one  raised  as  to  his 
title.  There  was  a  decree  of  foreclosure  (from  which  he 
failed  to  prosecute  an  appeal)  a  sale,  confirmation  and 
conveyance  by  the  commissioner ;  Held,  that  the  plea  of 
sole  seizin  by  M.  not  being  a  counter-claim,  was  denied  by 
operation  of  law,  and  thus  an  issue  as  to  the  title  was 
raised  by  the  pleadings  which  M.  should  have  tendered 
and  supported  by  proof,  and  having  neglected  to  do  so  he 
is  estopped  by  the  judgment  in  the  cause.  Rug  er 
Company  v.  Byrd,  460. 

56.  In  such  case  the  purchaser  at  the  sale  is  entitled  to  a  writ 
of  assiutance  to  place  him  in  possession  of  the  land.    Ibid 

57.  Where  the  interests  of  several  parties  on  the  same  side  are 
identical  a  case  on  appeal  may  be  served  on  any  one  of 
them  ;  but  when  their  interests  are  different  and  they  are 
represented  by  different  counsel,  a  case  on  appeal  must  be 
served  on  each  set ;  and  only  as  to  such  as  are  so  served 
will  a  certiorari  be  granted  when  the  judge  fails  to  settle 
the  case  on  appeal.    Shober  v.  Wheeler,  471. 

58.  In  such  case  the  application  for  the  certiorari  should  be 
based  upon  the  docketing  of  the  rest  of  the  record  ;  other- 
wise, upon  objection  on  that  ground,  the  certiorari  will 
be  denied.    1  bid. 
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59.  Where,  on  the  heario^  of  a  motion  to  set  aside  a  judgment 
for  excusable  neglect,  the  trial  judge  finds  the  facts  by 
consent,  such  findings,  when  there  is  any  evidence  such  ag 
would  be  submitted  to  a  jury,  are  conclusive  and  not 
reviewable  on  appeal.    Ma?'ion  v.  Tilleyy  473. 

60.  The  provision  of  Section  877  of  The  Code  that,  when  the 
adverse  party  is  present  when  appeal  is  prayed  from  a 
justice's  judgment,  written  notice  of  appeal  need  not  be 
given  to  the  justice  or  the  adverse  party,  implies  that 
when  the  appellee  is  not  present  in  person  or  by  attorney 
or  agent  the  statutory  notice  must  be  given  and  serveil. 
Ibid. 

61.  Under  Section  210  of  The  Code  the  judge  may,  in  his  discre- 
tion, require  a  plaintiff  who  has  been  allowed  to  sue  in 
forma  pauperis  to  ^ive  security  for  costs.  Bah  v.  Pres- 
nell,  489. 

62.  An  order  compelling  a  plaintiff  who  has  sued  in  formn 
pauperis  to  choose  whether  he  will  give  mortgage  ou  land 
owned  by  him  as  security  for  costs  or  have  his  action  dis- 
missed is  not  erroneous,  except  to  the  extent  that  it  should 
be  modified  so  as  to  permit  him  to  «ive  bond  for  costs,  if 
he  prefers  to  do  so.     Ibid. 

63.  Where  an  action  was  brought  to  Spring  Term,  1895,  ai 
which  time  plaintiff  was  alloweo  to  file  and  did  file  his* 
complaint  within  thirty  days,  and  at  Spring  Term,  18%. 
the  case  was  tried  ;  Heldy  that,  as  the  case  was  removed  by 
the  filing  of  the  complaint,  from  the  summons  to  the  trial 
docket,  the  court  was  authorized  to  render  judgment 
for  plaintiff  upon  a  frivolous  and  insufficient  answer. 
Bank  v.  Pearson^A'^H. 

64.  When  the  complaint  in  an  action  on  a  note  is  verified  judg- 
ment may  be  rendered  on  a  frivolous  answer,  even  at  the 
appearance  terra.     Ibid. 

05.  Where  a  party  to  an  action,  having  been  directed  to  per- 
form an  order  of  the  court,  otherwise  to  be  in  contempt, 
applied,  after  notice,  to  have  the  order  discharged,  and 
offered  to  produce  affidavits  showing  his  inability  to  cxim- 
ply  with  the  order,  it  was  the  duty  of  the  judge  to  hear 
and  pass  on  the  affidavits.     Childs  v.  Wiseman^  497. 

66.  Where  an  order  adjudging  a  party  to  be  in  contempt  of 
court,  unless  he  should  perform  what  was  therein  directed 
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to  be  done,  was  not  appealed  from,  it  will  not  be  reviewed 
on  an  appeal  from  the  refusal  of  the  judge  below  to  hear 
affidavits  on  a  motion  to  discharge  the  party  for  contempt 
because  of  his  Inability  to  perform  the  order,  unless  to 
correct  what  may  appear  plainly  to  be  erroneous.    1  bid. 

67.  Wliere  a  defendant  was  ordered  to  furnish  the  boundaries 
for  a  survey  of  the  land  involved  in  the  action,  and  to  exe- 
cute and  deliver  a  warranty  deed  to  the  plaintiff,  his 
refusal  to  obey  the  order  renders  him  liable  to  imprison- 
ment for  contempt.     Ibid. 

68.  Where,  in  an  action  to  recover  land,  the  title  was  adjudged 
to  be  in  plaintiff,  it  was  error  in  the  court  to  order  the 
defendant's  wife,  who  claimed  the  land  and  was  not  a 
party,  and  her  tenant,  to  surrender  possession  in  ten  days, 
otherwise  to  be  in  contempt  of  court,  since  that  would  be 
depriving  a  person  of  property  without  process  of  law  or 
trial.    1  bid. 

69.  Sureties  upon  the  bond  of  a  receiver  do  not  become  parties 
to  a  suit  on  the  same  or  officers  of  the  court  by  reason 
thereof,  and  their  liability  can  be  enforced  only  by  an  inde- 
pendent action  against  them,  and  not  by  a  summary  pro- 
ceeding to  show  cause  or  by  motion  in  the  cause.  Black  v. 
Gentry,  502. 

70.  Where  judgment  has  been  obtained  against  a  receiver  he 
is  not  a  necessary  party  to  an  action  against  the  sureties 
on  his  bond.     Ibid. 

71.  In  cases  where  it  is  necessary  to  obtain  leave  to  sue  on  a 
receiver'^  bond  the  complaint  should  allege  that  such  leave 
has  been  granted,  but  failure  to  do  so  is  not  a  defect  in  the 
cause  of  action,  but  a  defective  statement  of  a  good  cause 
of  action,  and  is  cured  by  failure  to  demur  especially  on 
that  ground.     Ibid. 

72.  A  motion  to  qiiash  and  dismiss  proceedings  for  defective 
summons  comes  too  late  if  made  after  defendant  has 
appeared  and  engaged  in  the  trial  of  the  case  on  the  mer- 
its.    McBrUley.  H'e/ftor??,  508. 

73.  Upon  motion  of  the  plaintiff  in  an  action,  after  trial  has 
been  entered  into,  the  judge  is  empowered,  under  Code, 
Section  908,  to  allow  amendment  of  defective  summons. 
Hid. 
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74.  Where  DOtice  of  appeal  and  entry  thereof  on  the  docket 
were  both  made  within  ten  days  after  adjoamment  of  the 
court  at  which  judgment  was  rendered,  it  is  immaterial 
that  the  entry  was  made  after  notice  given,  the  entry  being 
required  only  as  record  proof  of  the  notice.  Simmons  v. 
Allison,  556. 

75.  Where  the  sole  question  involved  in  an  appeal  is  whether 
the  judgment  appealed  from  is  in  conformity  with  the 
opinion  of  this  Court  in  a  former  appeal  in  the  same  case,  it 
is  not  necessary  that  the  transcript  should  contain  any  part 
of  the  record  other  than  the  formal  recitals  showing  that 
the  court  was  properly  constituted  und  held,  the  proceed- 
ings had  subsequent  to  the  filing  of  the  opinion  of  this 
Court,  and  the  exceptions  made  to  such  subseqaent  pro- 
ceedings.   /  bid. 

76.  Where  a  fund  in  the  hands  of  a  receiver  appointed  in  an 
action  has  been  adjudged  by  thi^  Court  to  be  paid  ove/to 
the  plaintiffs,  it  cannot  concern  the  defendants  in  what 
manner  the  court  below  shall  divide  it  among  the  plaintiffs. 
Ibid. 

77.  An  allowance  to  a  receiver  is  a  part  of  the  costs  of  the  action 
and  usually  taxable  against  the  losing  party,  but  the  Court 
below  may,  in  its  discretion,  divide  it  between  the  parties, 
as  in  case  of  ref creeps  fees.    Ibid. 

78.  Where,  during  the  pendency  of  an  equitable  proceeding 
(not  an  action  of  ejectment)  to  determine  which  of  two  sets 
of  trustees,  representing  different  church  organizations,  is 
entitled  to  control  church  property,  the  possession  has 
been  placed  by  agreement  in  a  receiver,  it  is  error  to  direct 
the  assessment  of  damages  in  the  nature  of  mesne  profits 
in  ejectment  in  favor  of  the  prevailing  parties.     Ibid. 

79.  Where  a  counter-claim  is  properly  pleaded  in  an  action. 
the  opposing  party  cannot  deprive  the  pleader  of  his  right 
to  a  trial  thereon  by  entering  a  nonsuit.  Rumbougkv. 
Young,  567. 

80.  While  one  who,  on  a  verbal  contract  of  purchase  and  sale 
of  land,  has  paid  the  whole  or  part  of  the  purchase  money. 
gone  into  possession  and  made  improvements,  has  good 
grounds  for  relief,  he  nevertheless  has  no  independent 
cause  of  action,  and  his  demand,  in  his  answer  to  an 
action   for  possession,   for  an  account  for    the   purchase 
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money  paid  and  for  betterments  does  not  amount  to  coun- 
ter-claim, so  as  to  prevent  the  plaintifiT  from  entering  a 
nonsuit.    Ibid. 

81.  When  a  demurrer  to  a  complaint  Is  interposed  the  approved 
practice  is  that  it  be  followed  by  a  judgment  sustaining  or 
overruling  it,  with  an  appeal  from  the  judgment  if  it  sus- 
tains the  demurrer.    Frisby  v.  I'own  of  Marshall,  570. 

82.  A  claim  for  damages  against  a  municipality  is  not  such  a 
claim  as  must,  under  the  provisions  of  Section  757  of  The 
Code,  be  presented  to  the  municipal  authorities  to  be 
audited  and  allowed  or  refused  before  action  can  be  brought 
thereon.    Ibid. 

83.  A  plaintiff  cannot  abandon  his  cause  of  action  and  recover 
upon  an  entirely  different  cause  of  action  without  amend- 
ment unless  the  defendant  enters  no  objection  and  permits 
the  case  to  be  tried  in  the  changed  aspect.  Sams  v.  Price, 
bT2. 

84.  While  the  better  practice  in  entering  exceptions  to  a  charge 
is  to  make  them  on  a  motion  for  a  new  trial  in  order  that 
the  trial  judge  may,  if  he  sees  proper,  grant  a  new  trial 
without  appeal,  yet  the  appellant  has  the  right  to  assign 
the  errors  for  the  first  time  in  his  case  on  appeal.  Bank  v. 
Turner,  591. 

85.  Exceptions  to  errors  (other  than  those  to  the  charge)  that 
might  be  cured  by  the  judge  if  made  during  the  trial  can- 
not be  made  for  the  first  time  in  the  case  on  appeal.    Ibid. 

86.  The  charge  of  the  trial  judge  need  not  recapitulate  the  evi- 
dence but  may  call  the  attention  of  the  jury  to  the  con- 
tentions of  the  parties  and  the  principal  evidence  relating 
thereto.    Ibid. 

87.  An  omission  to  state  evidence  favorable  to  a  party  is  not 
assignable  as  error  unless  pointed  out  at  the  time.    Ibid. 

88.  The  improper  service  of  a  case  on  appeal  is  cured  by  the 
appellee's  acceptance  of  the  case  and  filing  exceptions 
thereto,  without  objecting  to  the  mode  of  service.  Wood- 
working Company  v.  Southwick,  611. 

89.  The  rule  that  a  party  is  bound  by  orders  made  in  a  pend- 
ing cause,  during  the  session  of  court,  whether  actually 
present  or  not,  applies  only  to  such  orders  as  the  court  has 
a  right  to  make  in  the  course  or  progress  of  the  case  with- 
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out  the  oonsent  of  the  parties,  but  Dot  to  Buch  as  it  has  no 
rifirht  to  make  or  enter  upon  the  docket  except  by  the  con- 
sent of  both  parties,  such  as  an  entry  of  additional  time  to 
make  and  serve  case  on  appeal.     I  hid, 

90.  Where  an  entry  upon  the  minute  docket  of  the  superior 
court  at  the  close  of  a  trial,  as  shown  by  the  transcript  of 
the  record  on  appeal,  shows  an  order  as  follows  :  "^  Thirty 
days  to  defendant  to  serve  case  on  appeal,'*  this  Court  will 
presume  that  such  order  was  made  by  consent  of  the 
parties.     /  hid. 

91.  The  court  below  having  control  of  its  record  to  pass  upon 
and  make  it  speak  the  truth,  this  Court  will  not  review 
the  refusal  by  the  lower  court  of  an  application  for  the 
correction  of  its  record  as  to  the  circumstances  under 
which  an  entry  was  made  thereon.     Ihid. 

92.  Where  a  defendant,  brought  into  court  on  attachment  pro- 
cess, subsequently  entered  a  general  appearance  and  filed 
an  answer  to  the  merits,  a  motioh  to  dismiss  the  attach- 
ment on  the  ground  that  it  would  not  lie  under  the  stat- 
ute was  properly  refused  as  immaterial.  Rocky  Mount 
Mills  V.  Railroad  Company^  693. 

93.  Where  an  action  is  brought  and  tried  as  an  action  hi  tort 
it  must  be  reviewed  on  appeal  on  the  same  theory,  and 
this  Court  will  not  undertake  to  determine  whether  it 
might  not  have  been  tried  favorably  for  the  plaintiff,  as 

.  an  action  for  breach  of  contract,  even  though  the  com- 
plaint contain  averments  which  would  sustain  such  an 
action.     Allen  v.  Railroad  Company^  710. 

94.  A  defendant  who  interposes  such  an  answer  as  shows  him 
to  be  cognizant  of  the  real  cause  of  action  upon  which 
plaintiff  relies,  and  denies  the  allegations  of  the  complaint. 
cures,  by  way  of  aider,  any  defective  statement  of  a  cause 
of  action  in  the  complaint  and  is  not  entitled  to  a  dismis- 
sal on  the  ground  of  such  defect,  Whitley  v.  Railn^ad 
Company^  724. 

95.  Where  neither  the  petition  for  the  removal  of  a  cause  from 
a  State  to  a  Federal  Court  on  the  ground  of  diverse  citizen- 
ship nor  any  other  part  of  the  record  shows  the  diverse 
citizenship  at  the  commencenient  of  the  action^  the  Federal 
Court  is  without  jurisdiction,  and  its  order  of  removal 
based  on  such  defective  petition  is  a  nullity.  Bradley  v. 
Railroad  Company,  744. 
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96.  The  object  of  a  trial  being  to  ascertain  the  truth  of  the 
matter  in  controversy,  the  trial  judge  may,  in  his  discre- 
tion, permit  a  witness  to  be  recalled  after  the  party  has 
rested  his  case,  or  even  after  all  the  evidence  has  closed. 
State  V.  Groves,  822. 

97.  Where,  at  the  conclusion  of  the  prosecution^s  case  on  a  trial, 
the  defendant  demurs  to  the  evidence,  it  is  proper  for  the 
court,  upon  overruling  the  demurrer,  to  refuse  permission 
to  the  defendant  to  offer  any  testimony,  and  to  charge  the 
jury  on  the  state  of  facts  admitted  by  the  demurrer.    Ibid, 

98.  When  a  defendant  desires  the  benefit  of  a  demurrer  to  the 
evidence,  he  should  first  introduce  liis  testimony,  and  then 
ask  an  instruction  that  there  is  not  sufflcient  evidence  to 
go  to  the  jury.    Ihid. 

99.  A  mere  omission  to  charge  the  jury  on  a  particular  aspect 
of  the  case  is  not  ground  for  an  exception  unless  an  instruc- 
tion is  asked  and  refused.     Ihid. 

100.  An  appeal  by  the  State  in  a  criminal  action  not  docketed 
in  the  Supreme  Court  until  two  terms  have  lapsed  will  be 
dismissed.     State  v.  Deyton,  880. 

101.  The  overruling  of  an  objection  to  a  transcript  of  the 
record,  sent  from  the  county  from  which  a  case  has  been 
removed,  cannot  be  assigned  as  error  if  the  objector 
refused  to  specify  in  what  respects  the  transcript  was 
defective  ;  certainly,  where  there  is  no  contention  that  the 
record  is  not  suflBcient  to  show  that  the  court  below  had 
jurisdiction.     State  v.  Ilassell.  852. 

PRACTICE  IN  CRIMINAL  CASES  : 

1.  When  justified  by  the  evidence,  a  trial  judge  may  charge 

the  jury  that,  if  they  believe  the  testimony  of  a  defend- 
ant who  testifies  in  his  own  behalf,  they  should  find  him 
guilty.     State  v.  Woolard,  779. 

2.  On  the  trial  of  an  appeal  from  a  judgment  of  a  justice  of  the 

peace  in  bastardy  proceedings,  the  oath  and  examination 
of  the  woman  is  prima  facie  evidence  of  the  defendant's 
guilt  and  the  burden  is  on  him  to  exonerate  himself  from 
the  charge.     State  v.  Mitchell,  784. 

8.  The  term  ^'  prima  facie  "  is  synonymous  with  the  word  **pre- 
sumptive^^  as  used  in  Section  82  of   The  Code,  in  defining 


1142  INDEX. 


evideuce  that  is  to  be  received  and  treated  as  true  *"  UDtil 
rebutted  by  other  testimony  which  may  be  introduced  by 
the  defendant.''    Ibid, 

4.  The  general  rule  as  to  the  form  of  statutory  indictments  is 

that  it  is  not  requisite,  where  they  are  drawn  under  one 
section  of  the  act,  to  negative  an  exception  contained  in  a 
subsequent  distinct  section  of  the  same  statute.  State  v. 
Harris y  811. 

5.  On  a  trial  for  larceny  in  the  superior  court  the  fact  that  the 

amount  stolen  was  less  than  $20,  and  that  the  taking  was 
neither  from  the  person  nor  a  dwelling  houFe,  is  matter  of 
defense  which  it  is  incumbent  to  show  in  diminution  of  the 
sentence.    Ibid. 

6.  Where,  by  inadvertence,  the  judgment  of  the  court  below  in 

a  criminal  action  is  omitted  from  the  transcript,  the  court 
will,  ex  mero  motn,  send  down  an  iiistanter  certiorari  to 
perfect  the  record.     State  v.  BeaL  809. 

7.  Where  a  defendant  introduces  no  evidence   and   excepts 

neither  to  the  evideuce  introduced  by  the  State  nor  to  any 
ruling  of  the  court,  it  is  too  late  after  verdict  to  move  for  a 
new  trial  on  the  ground  that  the  testimony  did  not  war- 
rant the  verdict.     State  v.  Leach,  828. 

8.  Under  an  indictment  for    an  assault  to  murder,  charging 

defendant  as  principal,  a  conviction  as  accessory  cannot 
be  had.     State  v.  Green,  899. 

9.  Where  a  prisoner  convicted  of  a  capital  felony  escapes  from 

custody  and  is  at  large  when  his  appeal  is  called  for  liear- 
ing,  this  Court  may,  in  its  discretion  either  dismiss  the 
appeal,  or  hear  and  determine  the  assignments  of  error  or 
continue  the  case.     State  v.  Cody,  908. 

10.  It  is  not  error  in  the  trial  judge  when  ordering  a  special 
venire  to  direct  the  sheriff  to  summon  only  freeholders 
who  have  paid  their  taxes  for  the  preceding  year,  who  had 
not  served  on  the  jury  within  the  last  two  years,  who  had 
no  suits  pending  and  at  issue  in  the  court,  and  who  were 
not  under  indictment  in  the  court.     Ibid. 

11.  The  exceptions  to  the  appellant's  statement  on  appeal 
should  be  speciflc ;  and,  where  they  are  so  general  as  to 
leave  the  case  indefinite,  it  will  be  remanded  to  the  court 
below  in  order  tliat  it  may  be  settled  by  the  judge.  State 
V.  King,  910. 
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PREFERENCE  OF  CREDITORS : 

An  insolvent  debtor  may,  in  ^ood  faith,  pay  one  or  more  of 
his  creditors,  though  nothin<?  remains  for  his  other  cred- 
itors.   Ferree  v.  Cook^  161. 

PRESUMPTIONS : 

1.  In  an  action  by  a  legatee  to  recover  a  claim  due  to  the  tes- 

tator^s  estate,  where  it  does  not  appear  that  an  executor 
was  appointed,  and  that  he  settled  the  estate  and  assigned 
the  claim  to  plaintiff,  it  will  not  be  presumed  that  these 
things  were  done.    Nich(  Ison  v.  Commissioners,  20. 

2.  The  adjudication  by  the  clerk  of  the  superior  court  that  a 

certificate  of  probate  is  correct  and  sufficiejt  is  presump- 
tively true,  but  such  presumption  may  be  rebutted  by  com- 
petent evidence.     Hughes  v.  Long^  52. 

3.  Acts  of  de  facto  oflBcers,  who  exercise  their  office  for  a  con- 

siderable length  of  time,  areas  effectual  when  they  concern  # 
the  rights  of  tiiird  persons  or  tue  public  as  if  they  were 
officers  de  jure^  but  to  constitute  one  an  officer  de  facto 
there  must  be  an  actual  exercise  of  the  office  and  acquies- 
cence of  the  public  authorities  long  enough  locauHe,  in  the 
miud  of  the  citizen,  a  strong  presumption  that  the  officer 
was  duly  appointed.     Ihid. 

4.  When  it  appears  or  is  admitted  that  an  act  was  not  done  by 

an  officer  rZe  .yV/'e,  it  is  incumbent  upon  the  party  relying 
upon  the  validity  of  his  acts  to  show  that  he  was  an  officer 
de  facto.    Ibid. 

5.  Where,  in  the  trial  of  an  action,  the  probate  of  an  instru- 

ment became  material  and  it  appeared  that  it  was  taken  by 
one  who  had  formerly  been  a  notary  public,  but  whose 
commission  had  expired  two  years  before,  and  there  was 
no  proof  that  he  had  at  any  other  time  during  that  period 
exercised  the  office,  or  that  he  was  recognized  as  such  an 
official  in  the  community  in  which  he  lived  ;  Held,  that  the 
probate  was  void,  and  the  certificate  of  the  clerk  adjudi- 
cating its  correctness  and  the  order  of  registration  were 
invalid.     Ibid. 

6.  If  a  transaction  is  secret  and  exclusively  between  near  rela- 

tions, the  law  imposes  upon  an  insolvent  member  of  the 
family  who  disposes  of  his  property  under  such  circum- 
stances the  burden  of  rebutting  the  presumption  of  bad 
faith.     Goldberg  v.  Cohen,  59. 
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7.  While  the  surface  and  not  the  level  or  horizontal  mode  of 

measurment  is  generally  adopted  in  surveys,  and  the  gen- 
eral presumption  is  that  a  survey  of  the  surface  was  con- 
templated by  the  parties  to  a  deed,  yet  that  presumption 
prevails  only  where  it  appears  feasible  and  reasonable  to 
have  pursued  that  course.    Stack  v.  Pepper^  434. 

8.  Where  a  deed   from  a  parent  to  a  child  recites  a  valuable 

consideration,  near  the  value  of  the  property  conveyed, 
the  presumption  is  that  the  conveyance  was  not  intended 
as  an  advancement,  and  the  burden  of  proving  it  to  be  an 
advancement  is  upon  him  who  alleges  it  to  be  such.  Kiger 
V.  Terry,  456. 

8.  Where  property  is  transferred  from  a  parent  to  a  child  the 
question  whether  it  is  a  gift,  loan  or  advancement  is  to  be 
settled  by  the  intention  of  the  parent  and  surrounding 
circumstances,  to  show  which  parol  evidence  is  admissible. 
Kiger  v.  Terry,  456. 

PRESUMPTION  OF  FRAUD  : 

1.  In  the  trial  of  an  action  to  set  aside  a  deed  for  fraud,  a  pre- 

sumption of  fraud  raised  by  the  deed  in  evidence  cannot 
be  rebutted  by  the  defendant's  testimony  that  the  deed 
was  made  in  good  faith.     Coumn  v.  Phillips,  26. 

2.  Where  a  chattel  mortgage  given  by  husband  and  wife  on  a 

stock  of  goods  to  secure  notes  previously  given  by  the  hus- 
band for  the  purchase  of  a  half-interest  therein,  the  wife 
being  the  owner  of  the  other  half,  provided  that  the  hus- 
band should  remain  in  possession  of  the  stock  and  con- 
duct the  business  as  agent  for  the  mortgagee  at  a  salary 
greatly  in  excess  of  what  he  had  formerly  received  from 
the  business,  and  no  money  was  required  to  be  paid  over 
to  the  mortgagee  until  the  maturity  of  the  notes  ;  Held, 
that,  while  not  fraudulent  on  it«  face,  as  a  matter  of  law 
there  is  a  presumption  of  fraud  which  cannot  be  rebutted 
by  evidence  of  the  parties  that  the  deed  was  made  in  good 
faith  and  not  to  defraud  creditors.     Ibid. 

3.  If  fraud  appears  plainly  on  the  face  of  an  impeached  instru- 

ment the  presumption  of  fraud  is  conclusive  and  the  Court 
will  pronounce  it  void  in  law  without  the  intervention  of 
a  jury.     Redmond  v.  Chandhy,  575. 

4.  If  fraud  does  not  appear  on  the  face  of  an  impeached  instru- 

ment the  facts  are  to  be  developed  on  the  trial  before  a 
jury  ;  and  if  the  plaintiff  shows  certain  facts  and  circum- 
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stances  strongly  tending  to  show  fraud,  a  presumption  of 
fraud  is  raised  which  maj'  be  rebutted  by  evidence  of  bona 
fldes^  the  intent  of  the  parties  being  a  matter  for  the  jury 
to  determine  ;  but  when  the  facts  and  circumstances  are 
such  as  to  excite  a  suspicion  merely  as  to  the  bona  fides  of 
the  transaction  they  are  to  be  considered  as  **  badges  of 
fraud ''  and  closely  scrutinized  as  such,  but  they  do  not 
raise  a  presumption  of  fraud,  and  the  burden  of  proving 
fraud  is  upon  the  party  alleging  it.    1  bid. 

5.  The  mere  fact  that  a  deed  is  made  by  an  insolvent  and  embar- 

rassed husband  to  his  wife  raises  a  presumption  of  fraud 
in  law  which  must  be  rebutted  by  evidence.     Ibid. 

6.  The  recital  of  a  valuable  consideration  in  a  deed  from  an 

insolvent  hus>  and  to  his  wife  does  not  rebut  the  presump- 
tion of  fraud  which  the  law  raises  in  the  case  of  such  a  con- 
veyance.    Ibid. 

PRESUMPTION  OP  SERVICE  OF  SUMMONS  : 

Where  all  the  legal  parties  are  made  defendants  in  a  summons 
issued  in  an  action  to  foreclose,  and  the  summons  is 
returned  executed,  such  return  carries  with  it  the  pre- 
sumption of  service  and  gives  the  court  jurisdiction  and 
authority  to  j^roceed  to  judgment.  But  this  presumption 
maybe  rebutted  and  judgment  set  aside  upon  evidence 
showing  that  in  fact  the  summons  had  not  been  served. 
Chadbourn  v.  Johnston,  282. 

PRESUMPTIVE  EVIDENCE: 

Section  82  of  The  Code,  declaring  that  the  oath  and  examina- 
tion of  the  mother  of  a  bastard  child  to  be  '*  presumptive  " 
evidence  against  the  person  accused  '  is  '  valid  exercise  of 
legislative  power.     IState  v.  Rogers,  793. 

PRIMA  FACIE  EVIDENCE  : 

The  term  ^'' prima  facie  "  is  synonymous  with  the  word  *'  pre- 
sumptive ''  as  used  in  Section  32  of  The  Code,  in  defining 
evidence  that  is  to  be  received  and  treated  as  true  **  until 
rebutted  by  other  testimony  which  may  be  introduced  by 
the  defendant."     State  v.  Mitchell,  784. 

PRINCIPAL  AND  ACCESSORY  : 

Where  one  is  indicted  as  principal  for  an  assault  to  murder,  he 
cannot  be  convicted  as  accessory.     State  v.  Qreen,  899. 
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PRINCIPAL  AND  SURETY  : 

1.  Where  a  wife  mortgages  her  property  to  secure  her  hus- 

baDd's  debt,  the  relation  she  sustains  to  the  transaction, 
in  reference  to  such  property,  is  that  of  surety,  and 
lience,  as  to  any  act  of  the  creditor,  as  by  extension  of 
time,  &c.,  her  property  will  be  released  like  any  other 
surety.     8mith  v.  Building  and  Loan  Association^  257. 

2.  Where  a  principal  debtor,  after  the  debt  is  due.  tenders  the 

amount  due  to  the  creditor,  who  refuses  to  accept  it,  the 
surety  is  discharged,  and  such  tender  need  not  be  kept 
open  or  paid  into  court.  {Parker  v.  Bea^ley,  116  N.  C,  1, 
distinguished.)    Ibid. 

8.  Where  a  debtor,  whose  debt  was  secured  by  a  mortgage  u{>on 
his  wife^s  land,  tendered  the  amount  due  to  the  agent  of 
the  creditor,  who  refused  to  accept  it  on  the  ground  that 
he  had  no  authority  to  accept  the  amount  tendered,  it 
being  less  than  the  creditor  claimed  to  be  due  ;  Held,  that 
the  wife's  land  was  thereby  released  from  liability  under 
the  mortgage.     Ibid. 

4.  It  would  seem  that  the  doctrine  by  which  a  surety  is  released 
by  indulgence  given  to  the  principal  debtor  is  based  upon 
a  strict  construction  of  the  contract  for  the  benefit  of  such 
sureties  as  sign  notes  for  the  benefit  of  the  principal,  and 
without  consideration  or  benelit  for  themselves,  and,  hence, 
that  it  would  not  apply  to  a  case  where  the  payee  of  a  note 
becomes  a  surety  on  a  note  by  endorsing  it  to  another  in 
payment  of  his  own  debt  or  otherwise  obtaining  full  value 
for  it.    Bank  v.  Sumner ^  591. 

0.  Where  the  only  evidence  of  indulgence  given  to  a  principal 
debtor  was  that  the  creditor,  in  compliance  with  his  request 
to  be  allowed  time  to  sell  some  land  in  order  to  pay  the 
debt,  gave  him  80  days,  but  there  was  no  consideration  for 
such  extension  and  no  contract  not  to  sue.  and  suit  was 
brought  to  the  next  ensuinisr  term  of  court;  HeUi^  that 
there  was  no  such  indulgence  as  would  release  the  surety. 
1  bid. 

PRINTING  RECORD  ON  APPEAL: 

Where  the  sole  question  involved  in  an  appeal  is  whether  the 
judgment  appealed  from  is  in  conformity  with  the  opinion 
of  this  Court  in  a  former  appeal  in  the  same  case,  it  is  not 
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necessary  that  the  transcript  should  contain  any  part  of 
the  record  other  than  the  formal  recitals  showing  that  the 
court  was  properly  constituted  and  held,  the  proceedings 
had  subsequent  to  the  filing  of  the  opinion  of  this  Court, 
and  the  exceptions  made  to  such  subsequent  proceedings. 
Simmons  v.  Allison^  556. 

PROBABLE  CAUSE,  262: 

PROBATE : 

1.  The  adjudication  by  the  Clerk  of  the  Superior  Court  that  a 

certificate  of  probate  is  correct  and  sufficient  is  presump- 
tively true,  but  such  presumption  may  be  rebutted  by 
competent  evidence.    Hughes  v.  Long,  52. 

2.  Where,  in  the  trial  of  an  action,  the  probate  of  an  instru- 

ment became  material  and  it  appeared  that  it  was  taken  by 
one  who  had  formerly  been  a  notary  public,  but  whose  com- 
mission had  expired  two  years  before,  and  there  was  no 
proof  that  he  liad  at  any  other  time  during  that  period 
exercised  the  office,  or  that  he  was  recosrnized  as  such  an 
official  in  the  community  in  which  he  lived ;  Held,  That 
the  probate  was  void  and  the  certificate  of  the  clerk  adju- 
dicating its  correctness  and  the  order  of  registration  were 
invalid.     Ibid. 

PROCESS  OF  COURTS : 

The  law  will  not  allow  its  precepts  and  process  to  be  interfered 
with  until  their  execution  has  been  completed  ;  hence, 
property  in  the  hands  of  a  sheriff,  under  a  mandate  in 
claim  and  delivery  proceedings  ordering  him  to  deliver  it  to 
the  plaintiff,  is  not  subject  to  attachment,  notwithstand- 
ing the  fact  that  a  mortgage  under  which  the  claim  and 
delivery  plaintiff  proceeds  is  unregistered.  Williamson  v. 
Nealy,  339. 

Service  of : 

A  city  or  town  constable  has  no  authority  to  serve  beyond  the 
limits  of  liis  town  or  city  process  directed  to  '*a  constable 
or  other  lawful  officer  of  the  county  ; ''  to  authorize  him  to 
make  such  service  the  process  must  be  directed  to  him,  not 
necssarily  in  his  individual  name  as  such  officer,  but  in  the 
name  of  the  office  he  holds.     Davis  v.  Sanderlin,  84. 
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PROMISE  TO  PAY  DEBT  OF  ANOTHER  : 

A  new  parol  contract  to  pay  the  debt  of  another,  superadded 
to  the  ori(?inal  cause  of  action  which  remains  in  force  and 
is  not  substituted  for  it,  is  void.    Haun  v.  Burr  ell,  544. 

PROOF,  BURDEN  OP  (See  "Burden  of  Proof"). 

**  PRUDENT  MAN,"  Rule  of  the,  887: 

The  test  of  what  constitutes  ordinary  care  being  what  is  com- 
monly called,  "  the  rule  of  the  prudent  man,"  a  trial  judge 
will  be  deemed  to  have  declared  and  explained  the  law  in 
the  trial  of  a  case  involving  the  issue  of  contributory  neg- 
ligence, when  he  has  submitted  that  rule  to  the  jury  for 
their  guidance.    McCrackeii  v.  Smathers,  617. 

PUBLIC  HIGHWAYS,  What  are,  868. 

PUBLIC  LAND,  Entry  of: 

1.  An  alleged  entry  of  public  lands  without  surveyor  grant 

from  the  State  is  insufficient  ground  upon  which  to  bae>ea 
claim  thereto.     State  v.  Calloway,  864. 

2.  Where,  in  the  trial  of  an  indictment  under  Section  1070  of 

The  Code,  the  defendant  in  support  of  his  defense  that  he 
had  entered  upon  the  land  under  a  bona  fide  claim  of 
right,  introduced  in  evidence  an  entry  of  public  lands 
reciting  that  he  had  entered  and  located  ^*  640  acres  in  C. 
county  on  the  head  waters  of  W.  creek,  beginning  on  a 
pine  *  *  *  and  runs  south-east  40  poles,  thence  north-east 
and  various  other  courses  so  as  to  include  640  acres."  No 
survey  was  ever  made  and  no  grant  obtained  from  the 
State ;  Held,  that  the  entry  was  insufficient  to  support  a 
claim  to  the  laud.     Ihid, 

PUBLIC  ROAD  : 

1.  A  public  road  is  one  that  is  dedicated  to  the  public  and 

worked  by  an  overseer  appointed  according  to  law.  Col- 
lins V.  Patterson,  602. 

2.  A  neighborhood  road  not  dedicated  to  the  public,  but  used 

by  the  public  under  permission  or  license  of  the  owner  of 
the  land,  is  not  a  public  road  within  the  meaning  of  Sec- 
tion 2056  of  l^he  Code,  which  provides  that  the  owner  of 
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land  in  cultivation  to  which  there  is  no  road  may  maintain 
a  petition  for  a  cartway  over  the  land  of  any  other  person 
connecting  petitioner's  land  with  a  public  road.    Ihid, 

Working  Convicts  on  : 

1.  The  county  commissioners  have  authority  under  Sec.  3448 

of  The  Code  to  provide  for  the  working  upon  the  public 
roads,  &c.,  any  one  legally  convicted  of  any  crime  or  mis- 
demeanor, or  upon  failure  of  one  to  enter  into  bond  to  keep 
the  peace,  &c.,  or  to  pay  or  properly  secure  the  payment 
of  cost  or  fines.    State  v.  Yandle,  874. 

2.  The  order  of  the  commissioners  directing  the  employment 

of  a  convict  upon  the  public  roads,  and  committing  him  to 
the  custody  of  a  superintendent  of  such  public  works,  is 
not  an  additional  sentence  or  judgment  pronounced  by  the 
commissioners  but  an  incident  to  the  sentence  proper 
imposed  by  the  court  in  contemplation  of  which  the  pris- 
oner committed  the  offense.     /  hid. 

PUNITIVE  DAMAGES.    (See  "Damages.") 

QUANTUM  MERUIT  : 

Where  repairs  have  been  made  on  a  bridge,  and  the  work  has 
been  accepted  by  the  county,  the  contractor  may  recover 
therefor  on  a  quantum  meruit  for  the  reasonable  and  just 
value  of  the  work  and  labor  done  and  material  furnished, 
though  the  action  was  brought  on  a  special  contract  for 
the  repairs  made  with  supervisors  who  had  no  authority  to 
make  the  contract.    McPhail  v.  Commissioners,  330. 

QUIET  ENJOYMENT,  Covenant  of  : 

In  an  action  on  a  covenant  for  quiet  enjoyment  it  was  not  error 
to  refuse  to  allow  the  defendant  credit  for  rents  where 
plaintiff  does  not  claim  interest  on  the  price  paid  for  the 
land,     Wyche  v.  Boss,  174. 

QUI  TAM  ACTION  : 

1.  In  an  action  for  a  penalty  the  person  suing  therefor  is  the 

proper  party  plaintiff  unless  the  statute  directs  otherwise. 
Goodwin  v.  Fertilizer  Works,  120. 

2.  Under  Sections  2190,  2191  and  2193  of  The  Code,  requiring 

each  sack  of  fertilizer  sold    to  have  a  tag  attached  and 
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aflSxing  a  penalty  for  non-compliance  therewith,  to  be 
recovered  by  any  one  suing  therefor,  the  person  suing:  for 
the  penalty,  and  not  the  Department  of  Agrienltare  or  the 
State,  is  the  proper  party  plaintiff.    Ibid. 

.8.  A  statute  providing  for  the  recovery  of  penalties  by  private 
persons  is  not  in  conflict  with  Section  5  of  Art.  IX.  of  the 
Constitution  which  appropriates  the  net  proceeds  of  all 
fines  and  penalties  to  the  School  Fund.  {Sutton  v.  Phil- 
lips, 116  N.  C,  502,  followed.)    Ibid. 

RAILROAD  COMPANIES,  688 : 

1.  One  who  boarded  a  train,  and  upon  offering  a  ticket  to  a 

station  at  which  the  train  was  not  scheduled  to  stop  and 
refusing  to  pay  the  fare  to  the  next  station  beyood  at 
which  the  train  would  stop,  was  ejected  from  the  train, 
cannot  recover  punitive  damages  for  the  tort  where  the 
ejection  was  done  without  insolence  or  undue  force.  Allen 
V.  Railroad  Company,  710. 

2.  A  cooductor  of  one  train  is  not  bound  by  the  advice  or 

instructions  given  by  the  conductor  of  another  train,  if  in 
conflict  with  instructions  from  the  companj^.    Ibid. 

■3.  Where  a  person  walking  on  the  side-path  of  a  railroad, 
where  he  is  safe,  falls  from  running  or  otherwise  so  as  to 
be  struck  by  the  locomotive  when  it  is  too  late  for  the 
engineer  to  stop,  no  fault  can  be  imputed  to  the  engineer, 
and  where,  in  the  trial  of  an  action  for  damages  for  the 
injury  to  such  person  resulting  in  his  death,  those  fact« 
appeared  together  with  the  further  fact  t'  at  deceased 
heard  and  could  by  looking  backwards  have  seen  the 
train,  ic  wa«4  not  error  in  the  trial  judge  to  hold  that  in  no 
view  of  the  evidence  could  the  plaintiff  recover.  Jfarkham 
V.  Railroad  Company,  715. 

4.  An  engineer  seeing  a  person  walking  on  or  near  the  railroad 

track,  and  having  no  reason  to  know  or  believe  that  he  is 
disabled  in  any  way  from  seeing,  hearing  and  understand- 
.  ing  the  situation,  is  allowed  to  presume  that  the  person  is 
sane  and  prudent  and  will  either  remain  upon  the  side- 
track, where  he  is  safe,  or  will  leave  the  road-bed  proffer 
upon  the  approach  of  the  train.    Ibid. 

5.  Where  the  charter  of  a  railroad  company  provides  that 

when  the  company  has  appropriated  land  without  author- 
ity no  action  shall  be  brought  by  the  owner  except  a  peti- 
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tion  to  have  the  damage  asBeesed,  and  fixes  no  limitation 
of  the  action,  such  petition  is  neither  an  action  of  trespass 
nor  one  on  a  liability  created  by  statute  within  the  mean- 
ing of  The  Code,  Section  155  (2)  and  (3),  (Statute  of  Limita- 
tions) and  the  refusal  of  the  trial  judge  to  submit  an  issue 
upon  the  Statute  of  Limitations  was  not  error.  Utley  v. 
Railroad  Company ,  720. 

6.  A  conductor  while  in  charge  of  an  independent  train  is  a 

vice  principal  as  to  brakemen  on  the  train.  Purcell  v. 
Railroad  Company,  728. 

7.  The  servants  of  a  railroad  company  have  the  right  to  expect 

and  demand  that  reasonable  care  shall  be  exercised  by  the 
company  in  providing  for  their  protection.     Ibid. 

8.  Where  a  brakeman,  in  accordance  with  his  duty,  was  about 

to  uncouple  a  car  and  the  conductor  uncoupled  it  and 
started  the  train  without  notice  to  the  brakeman,  who  in 
consequence  fell  and  was  injured ;  Held,  that  the  company 
was  negligent  and  liable  for  the  injury.    Ibid. 

9.  In  the  trial  of  an  action  for  injuries  to  a  brakeman  caused  by 

the  negligence  of  the  conductor,  defendant  was  not  preju- 
diced by  an  instruction  that  the  conductor  could  change 
his  own  relation  to  the  company  from  that  of  alter  ego  to 
that  of  fellow  servant  of  the  brakeman  by  volunteering 
to  anticipate  the  plaintiff  in  the  performance  of  his  ordi- 
nary duty.    Ibid. 

10.  It  is  the  duty  of  an  engineer  while  running  an  engine  to 
keep  a  careful  lookout  along  the  track  in  order  to  avoid  or 
avert  danger  in  case  he  shall  observe  any  obstruction  in 
his  front.    Pharr  v.  Railroad  Company,  751. 

11.  Where  a  man,  apparently  intoxicated  or  asleep,  or  both, 
was  lying  so  near  the  outer  side  of  a  rail  as  to  expose  him- 
self to  danger  from  a  passing  engine,  and  the  engineer,  b}' 
ordinary  care,  could  have  seen  him  in  time  to  stop  the 
train  by  the  use  of  the  appliances  at  his  command  and 
without  peril  to  passengers  on  the  train,  before  the  engine 
struck  him,  the  company  is  liable  for  the  resulting  injury, 
notwithstanding  the  man^s  contributory  negligence. 
Ibid. 

12.  It  is  the  duty  of  one  approaching  a  railroad  crossing  to  use 
ordinary  and  reasonable  care  to  avoid  accident  and  to 
exercise  his  senses  of  hearing  and  sight  to  keep  a  lookout 
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for  approaching  train,  and  if  he  does  not  do  so  but  drives 
inattentiv^ely  upon  the  track  without  keeping  a  lookout 
or  listening  for  approaching  trains  and  injury  results,  he 
is  ordinarily,  but  not  in  all  cases,  guilty  of  contributory 
negligence.    Mayes  v.  Railroad  Company^  758. 

13.  In  the  trial  of  an  action  to  recover  for  injuries  received  at  a 
railroad  crossing,  it  was  not  error  to  refuse  to  charge  that 
though  plaintiff  looked  and  listened  and  did  not  see  or 
hear  the  approaching  train,  yet,  if  he  might  have  done  so. 
it  was  contributory  negligence.     Ibid. 

14.  In  the  trial  of  an  action  to  recover  for  injuries  received  at  a 
railroad  crossing,  it  was  not  error  to  refuse  to  charge,  in 
response  to  a  special  request  by  defendant,  that  though 
defendant  was  running  its  train  backward  on  a  dark  night, 
at  excessive  speed,  and  without  ringing  the  engine  bell  and 
without  a  light  on  the  front  end  of  the  leading  ear,  yet.  if 
plaintiff  could  have  avoided  the  injury  by  the  use  of 
reasonable  care,  the  jury  should  find  him  guilty  of  contrib- 
utory negligence,  the  court  having  already  charged  the 
jury  as  to  the  duty  of  the  plaintiff  to  stop  and  look  and 
listen  before  attempting  to  cross.     Ibid. 

15.  In  the  trial  of  an  action  for  damages  it  appeared  that 
plaintiff  attempted  to  walk  across  a  trestle  on  defendant'^ 
road,  and  while  so  doing  was  struck  by  a  train  and  injured. 
The  trestle  was  about  300  feet  long  and  50  high.  Bt'fore 
going  on  the  trestle,  plaintiff  saw  a  signboard  warning  aU 
persons  not  to  cross  it,  and  he  knew,  too,  that  it  was  about 
time  for  a  train  to  pass ;  Held^  that  it  was  not  error  to 
direct  the  jury  to  find  the  plaintiff  was  guilty  of  contribu- 
tory negligence.     Little  v.  Railroad  Company,  771. 

16.  Where,  in  the  trial  of  an  action  for  damages,  it  appeared 
that  plaintiff,  while  crossing  a  long  high  trestle,  saw  a  train 
coming  and  got  out  on  the  cap-sill,  but  was  struck  by  some 
part  of  the  train  ;  that  workmen  repairing  the  bridge  often 
took  that  position  to  avoid  passing  trains  without  injury; 
that  the  engineer  saw  plaintiff  on  the  trestle,  and  slowed 
down  ;  that  seeing  plaintiff  go  out  on  the  cap-sill,  and 
thinking  he  was  safe,  he  did  not  stop  his  train,  but  crossed 
the  trestle  at  the  usual  rate  of  speed :  Held,  that  it  was  not 
error  to  instruct  the  jury,  if  they  believed  the  testimony, 
to  find  that  the  engineer  had  exercised  reasonable  care. 
Ibid. 
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17.  Section  1973  of  2'he  Code,  making  it  a  mieidemeanor  to  run 
freight  trains  on  Sanday,  contains  nothing  in  its  provisions 
suggestive  of  a  purpose  to  interfere  with  i^nter-State  traf- 
fic, or  indicative  of  any  intent  other  than  to  prescribe  a 
rule  of  civil  conduct  for  persons  in  the  territorial  jurisdic- 
tion of  the  Legislature  ;  and,  although  to  some  extent  and 
indirectly  affecting  Inter-State  Commerce,  so  far  as  it 
relates  to  trains  engaged  in  carrying  freight  from  one  State 
to  another  on  Sunday,  it  is  not  unconstitutional.  iStaie  v. 
Railway  Company ,  814. 

18.  Such  a  law  will  remain  valid  unless  and  until  it  shall  be 
superseded  by  an  act  of  the  United  States  Congress  which 
has  the  right  to  replace  all  State  Legislation  aflfecting  Inter- 
State  Commerce  by  express  Congressional  enactment 
affecting  all  railways  engaged  in  Inter-State  Commerce. 
While  the  State  may  not  interfere  with  transportation 
into  or  through  its  territory,  ''  beyond  what  is  absolutely 
necessary  for  self  protection,"  it  is  authorized,  in  the  exer- 
cise of  police  power,  to  provide  for  maintaining  domestic 
order  and  for  protecting  the  health  and  morals  of  its  peo- 
ple.   Ibid. 

19.  Section  1973  of  The  Code,  providing  that  freight  trains  shall 
not  run  later  than  9  o'clock  Sunday  morning,  was  violated 
prima  facie  when  defendant's  train  arrived  at  Greensboro 
at  10:25  O'clock  A.  M.  on  Sunday,  and,  if  the  defense  relied 
upon,  to  an  indictment  for  running  trains  on  Sunday,  was 
that  it  was  necessary  to  run  later  than  the  hour  fixed  by 
the  statute  in  order  to  preserve  the  health  or  save  the  lives 
of  the  crew,  it  was  incumbent  upon  the  defendant  to 
prove  that  the  unlawful  act  was  done  under  the  stress  of 
such  necessity.     1  bid. 

20.  Where  the  only  evidence  oflfered  in  support  of  such  defense 
was  that  watercould  not  be  obtained  from  a  tank  at  a  sta- 
tion passed  by  the  train  before  reaching  Grreensboro,  and 
that  it  could  not  have  been  obtained  by  pumping  (the 
well  being  empty),  and  it  appeared  that  food  and  water 

•  could  have  been  obtained  at  any  other  station  passed  by 
the  train  ;  Held,  that  such  evidence  was  insufficient,  and 
the  authorities  of  the  railway  company  should  have 
ordered  the  train  to  a  siding  at  a  time  early  enough  to 
preclude  all  possibility  of  a  necessity  for  violating  the 
statute.    Ibid. 

119—73 
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RAILWAY  COMPANIES.  Associated  Lines  : 

1.  Where  two  or  more  common  carriers  unite  in  forming  an  asso- 

ciation creating  a  through  line  for  the  transportation  of 
freight,  payment  of  tariff  charges  to  be  made  at  the  begin- 
ning or  end  of  the  transportation,  with  through  bills  of 
lading  giving  the  names  of  the  traffic  agents  of  the  differ- 
ent lines,  the  freight  charges  to  be  divided  according  to 
the  re8pective  mileage  of  the  companies,  they  become  a 
co-partnership  and  each  line  is  liable  for  any  damage  result- 
ing from  delay  or  otherwise  on  any  part  of  the  through 
line,  notwithstanding  a  provision  in  the  bill  of  lading  that 
each  company  shall  be  liable  only  for  loss  or  damage  occur- 
ring on  its  own  line.  Rocky  Mount  Mills  v.  Railroad  Com- 
pany^ 693. 

2.  In  the  trial  of  an  action  against  a  railroad  company  for  loss 

occasioned  by  its  delay  in  transporting  machinery  shipped 
over  its  line  by  plaintiff,  which  was  engaged  in  equipping 
a  cotton  factory,  it  appeared  thnt  workmen  employed  by 
the  plaintiff  were  forced  to  remain  idle,  though  under  pay 
of  plaintiff  ;  Held,  that  the  measure  of  plaintiff's  damages 
was  the  interest  on  the  unemployed  capital,  the  wages  paid 
to  workmen  and  such  other  costs  and  expenses  incurred 
by  plaintiff  in  consequence  of  the  delay.     Ibid. 

3.  Where,  in  the  trial  of  an  action  against  two  railroad  compa- 

nies for  damages  for  delay  in  transporting  freight,  it  ap- 
peared that  the  contract  of  shipment  was  made  with  an 
association  of  freight  lines  of  which  defendants  were  mem- 
bers, and  the  court  submitted  to  the  jury  an  issue  as  to 
whether,  under  the  contract  of  association,  the  roads  over 
which  the  freight  was  carried  were  responsible  for  the 
entire  obligation  of  the  contract  of  carriage,  the  jury 
answered  in  the  affirmative;  Held,  that  the  error,  if  any, 
in  permitting  the  jury  to  pass  upon  the  effect  of  the  con- 
tract, was  cured  by  the  verdict.    Ibid. 

RAILROAD  CROSSING,  Accident  at: 

1.  It  is  the  duty  of  one  approaching  a  railroad  crossing ;to  use 
ordinary  and  reasonable  care  to  avoid  accident,  and  to 
exercise  his  senses  of  hearing  and  sight  to  keep  a  lookout 
for  approaching  train,  and  if  he  does  not  do  so,  but  driven 
inattentively  upon  the  track  without  keeping  a  lookout 
or  listening  for  approaching  trains,  and  injury  results,  he 
is  ordinarily,  but  not  in  all  cases,  guilty  of  contributory 
negligence.    Mayes  v.  Railroad  Company^  758. 
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2.  In  the  trial  of  an  action  to^recover  for  injuries  received  at  a 
railroad  crossing,  it  was  not  error  to  refuse  to  charge  that 
though  plaintiff  looked  and  listened  and  did  not  see  or  hear 
the  approaching  train,  yet,  if  he  might  have  done  so,  it  was 
contributory  negligence.    Ibid. 

8.  In  the  trial  of  an  action  to  recover  for  injuries  received  at  a 
railroad  crossing,  it  was  not  error  to  refuse  to  charge,  in 
response  to  a  special  request  by  defendant,  that  though 
defendant  was  running  its  train  backward  on  a  dark  night, 
at  excessive  speed,  and  without  ringing  the  engine  bell  and 
without  a  light  on  the  front  end  of  the  leading  car,  yet  if 
plaintiff  could  have  avoided  the  injury  by  the  use  of  rea- 
sonable care,  the  jury  should  find  him  guilty  of  contribu- 
tory negligence,  the  court  having  already  charged  the  jury 
as  to  the  duty  of  the  plaintiff  to  stop  and  look  and  listen 
before  attempting  to  cross.     Ibid. 

RATIFICATION  OF  CONTRACT  BY  INFANT  : 

A  conditional  promise  by  one,  after  having  reached  his  major- 
ity, to  pay  a  note  given  during  his  infancy,  the  promise 
being  hedged  about  with  the  statement  that  he  would  pay 
when  he  could  do  so  without  inconvenience  to  himself  and 
with  a  refusal  to  fix  a  time  for  payment,  does  not  amount 
to  a  ratification,  since,  in  order  to  amount  to  a  ratification 
of  a  voidable  instrument  by  an  infant,  the  promise  must 
be  unconditional,  express,  voluntary  and  with  a  full 
knowledge  that  he  is  not  bound  by  law  to  pay  the  original 
obligation.     Bresee  v.  Stanly,  278. 

REASON'ABLE  CARE  : 

Where,  in  the  trial  of  an  action  for  damages,  it  appeared  that 
plaintiff,  while  crossing  a  long  high  trestle,  saw  a  train  com- 
ing and  got  out  on  the  cap-sill,  but  was  struck  by  some 
part  of  the  train ;  that  workmen  repairing  the  bridge  often 
took  that  position  to  avoid  passing  trains  without  injury  ; 
that  the  engineer  saw  plaintiff  on  the  trestle,  and  slowed 
down ;  that  seeing  plaintiff  go  out  on  the  cap  sill,  and 
thinking  he  was  safe,  he  did  not  stop  his  train,  but  crossed 
the  trestle  at  the  usual  rate  of  speed ;  Heldy  that  it  was 
not  error  to  instruct  the  jury , if  they  believed  the  testimony, 
to  find  that  the  engineer  had  exercised  reasonable  care. 
Little  V.  Railroad  Company,  771. 
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RECEIPT  : 

1.  A  receipt  in  full,  when  it  is  only  an  acknowledgnnent  of 
money  paid  and  does  not  constitute  a  contract  in  itself,  is 
ou\y  prima  facie  conclusive,  and  the  recited  fact  maybe 
contradicted  by  parol  testimony.    Keaton  v.  Jones^  4S. 

2m  A  memorandum  signed  by  the  parties  to  a  transaction  and 
stating  ^*this  is  to  show  that  J.  &  Co.  and  J.  D.  K.  have 
this  day  settled  all  accounts  standing  betwen  them  to  date 
and  all  square,  except  the  balance  of  |300  as  dealing  with 
and  through  S.  &  Son,  for  which  amount  we  hold  both 
responsible,"  is  not  a  contract,  but  only  evidence  of  a  set- 
tlement, and  subject  to  be  explained  by  parol  proof.     Ibid. 

RECEIVER,  Allowance  to  : 

An  allowance  to  a  receiver  is  a  part  of  tlie  costs  of  the  action 
and  usually  taxable  againnt  the  losing  party,  but  the  Court 
below  may,  in  its  discretion,  divide  it  between  the  parties, 
as  in  case  of  referee's  fees.    Simmons  v.  Allison^  556. 

Appointment  of,  for  Lunatic's  Estate,  359. 

Funds  in  Hands  of : 
« 

Where  a  fund  in  the  hands  of  a  receiver  appointed  in  an 

action  has  been  adjudged  by  this  Court  to  be  paid  over  to 

the  plaintiffs,  it  cannot  concern  the  defendants  in   what 

manner  the  court  below  shall  divide  it  among  the  plain- 

tiflTs.     Simmons  v.  Allison,  566. 

RECOVERY,  Fruits  of: 

1.  A  creditor  who  is  made  a  defendant  in  a  creditor's  bill  to  set 
aside  a  common  debtor's  deed  of  assignment  as  fraudoient 
may  become  a  plaintifT  by  conforming  to  the  usual  require- 
ments, and,  by  concurring  in  and  actively  aiding  the  estab- 
lishment of  the  allegations  of  the  complaint,  becomes  enti- 
tled to  share  in  the  fruits  of  the  recovery.  {Ifancock  v. 
Wooten,  107  N.  C,  9,  distinguished.)     OoldOerg  v.  Cohen.fSS. 

2»  Where,  in  a  suit  begun  in  December,  1894,  by  creditors  to 
set  aside  a  deed  of  assignment  as  fraudulent.  P.,  a  prefer- 
red creditor  in  the  deed,  was  made  a  party  defendant  in 
1895,  after  having  himself  begun  an  independent  action 
attacking  the  deed  as  fraudulent,  and  filed  an  answer  in 
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1896,  in  which  he  disclaimed  any  parpose  to  claim  under  the 
deed  and  ooncarred  in  the  allegations  of  the  complaint, 
except  such  as  assailed  the  bona  fides  of  his  debt,  and  was 
allowed  to  become  a  plaintiff  as  other  creditors  who  had 
come  in  after  the  commencement  of  the  action,  and  there- 
upon the  plaintiffs  withdrew  their  attack  upon  P.'s  debt 
and  accepted  his  active  participation  in  the  prosecution 
of  the  suit,  in  which  the  only  issue  related  to  the  fraudu- 
lent character  of  the  deed  ;  Held,  that  P.  was  entitled  to 
be]treated  as  a  party  plaintiff  and  to  share  pro  rata  in  the 
recovery  upon  setting  aside  the  deed.    IbidJl 

RECORD  ON  APPEAL : 

1.  An  appellant,  being  compelled  to  print  the  whole  of  the  **  case 

on  appeal, ^^  he  is,  when  successful  in  this  Court,  entitled 
to  have  taxed  against  the  appellee  the  cost  of  printing  the 
whole  case  on  appeal  and  such  other  matter  as  may  be 
required  by  Rule  31  to  be  printed,  but  not  for  the  printing 
of  matter  beyond  the  requirements  (if  the  whole  is  in 
excess  of  20  pages).  Mining  Company  v.  Smelting  Com- 
pany, 415. 

2.  Since  all  irrelevant  and  immaterial  matter  sent  up  as  a  part 

of  the  case  on  appeal  unnecessarily  adds  to  the  cost  of  copy- 
ing and  printing,  trial  judges  and  counsel  are  admonished 
not  to  make  cases  on  appeal  dumping  ground  for  the 
entire  evidence  and  other  minutiae  of  the  trial  below. 
Ibid, 

Truth  of : 

The  court  below  having  control  of  its  record  to  pass  upon  and 
make  it  speak  the  truth,  this  Court  will  not  review  the 
refusal  by  the  lower  court  of  an  application  for  the  correc- 
tion of  its  record  as  to  the  circumstances  under  which  an 
entry  was  made  thereon.  Woodworking  Comj^any  v. 
Southwick,  611. 

REFEREE  S  REPORT  : 

1.  This  court  cannot  make  a  finding  of  facts,  and  when  a  ref- 
eree's report,  containing  a  large  volume  of  evidential  facts 
but  without  a  single  finding  of  fact  either  by  him  as  ref- 
eree or  by  the  judge  below,  comes  to  this  Court  it  will  be 
remanded  in  order  that  the  facts  may  be  found.  Foushee 
V.  Beckwithy  178. 
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2.  It  was  the  duty  of  the  judge  below  when  the  report  of  the 
referee  came  before  him  in  such  shape  to  remand  the  ease 
to  the  referee  for  the  findings  of  fact.    Ibid. 

REFERENCE  BY  COUNSEL : 

While  it  is  ordinarily  the  rule  that  consent  references  cannot 
be  set  aside  except  by  consent  or  by  the  death  of  the 
referee,  yet  the  court  retains  jurisdiction  of  the  action, 
and  may  direct  a  non-suit  for  failure  to  prosecute  it.  Stith 
V.  Jones,  428. 

REGISTRATION,  Under  Election  Law  : 

1.  Under  Chapter  159,  Acts  of  1805  (Election   Law),  registrars 

may  ask  the  elector  his  age  and  residence,  the  township  or 
county  from  whence  he  removed,  in  case  of  such  removal 
since  the  last  election,  and  (under  the  authority  of  Section 
1,  Article  6,  of  the  Constitution)  whether  he  has  resided  in 
the  State  twelve  months,  and  in  the  county  in  which  he 
proposes  to  vote  ninety  days,  preceding  the  election.  In 
re  Reid  and  Curtis,  641. 

2.  If,  in  reply  to  such  questions,  the  elector  answers  that  he 

is  twenty-one  years  old,  and  has  resided  in  the  State 
twelve  months  and  in  the  county  ninety  days  preceding 
the  election,  it  is  theduty  of  the  registrars,  upon  his  taking 
the  prescribed  oath,  to  record  his  name  as  a  voter;  but 
bystanders  may  require  him  to  be  sworn  as  to  his  residence. 
Ibid. 

3.  Challenges  must  be  made  at  the  time  and  in  the  manner 

specified  in  the  Election  Law  of  1895.    Ibid, 

REGISTRATION  OF  ELECTION,  Duty  of,  641. 

RELATION    OF    PARTIES    TO    DEED    ALLEGED    TO    BE 
FRAUDULENT : 

1.  If  a  transaction  is  secret  and  exclusively  between  near  rela- 

tions, the  law  imposes  upon  an  insolvent  member  of  the 
family  who  disposes  of  his  property  under  such  circum- 
stances the  burden  of  rebutting  the  presumption  of  bad 
faith.     Goldberg  v.  Cohen,  69. 

2.  In  the  trial  of  an  action  to  set  aside  a  deed  of  assignment  as 

fraudulent  it  was  not  error  to  instruct  the  jury  that  the 
purchase  of  a  stock  of  goods  at  an  assignee's  sale  by  a 
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brother  of  the  assignor,  and  the  placing  them  in  the  hands 
of  another  brother  who  was  insolvent,  and  whose  trans- 
actions in  (connection  with  the  stock  of  goods  both  before 
and  after  the  assignment  were  suspicious^  were  badges  of 
fraud,  since  these  circumstances,  together  with  his  near 
relationship  to  all  the  parties,  tended  to  show  the  purchas- 
er's entrance,  after  the  assignment,  into  a  conspiracy  which 
had  been  formed  by  other  members  of  the  family,  includ- 
ing the  assignor,  in  contemplation  of  a  fraudulent  assign- 
ment of  the  proi>erty.    Ibid, 

REMOVAL  OF  ACTION: 

If  the  application  for  removal  of  an  action  to  the  proper  county 
be  made  before  the  time  for  answ^erlng  expires,  it  matters 
not  when  the  motion  is  heard.  Farmer's  State  Alliance 
V.  Murrell^  124. 

Cause?  to  Federal  Court : 

Where  neither  the  petition  for  the  removal  of  a  cause  from  a 
State  to  a  Federal  Court  on  the  ground  of  diverse  citizen- 
ship nor  any  other  i)art  of  the  record  shows  the  diverse 
citizenship  at  the  comviencement  of  the  action,  the  Federal 
Court  is  without  jurisdiction,  and  its  order  of  removal 
based  on  sucli  defective  petition  is  a  nullity.  Bradley  v. 
Railroad  Company,  744. 

REPEAL  AND  AMENDMENT  OF  STATUTE: 

1.  Chapter  88,  Laws  of  1893,  entitled  'An  Act  to  amend  Chap- 

ter 504,  Law8  of  1889  ''  (which  Act  of  1889  placed  the  trial  of 
the  offence  of  abandonment  under  the  jurisdiction  of  a  jus- 
tice of  the  peace),  is  not  defeated  in  its  purpose  of  repealing 
the  Act  of  1889  by  an  ambiguity  arising  in  the  body  of  the 
Act  in  the  failure  to  specify  *'  laws  of  1889.'^  State  v.  Wool- 
ard,  779. 

2.  An  Act  of  the  Legislature  subsequent  to  and  in  amendment 

of  a  former  Act  of  the  same  session  and  correcting  an 
ambiguity  therein,  is  not  invalidated  by  the  fact  that  the 
date  of  ratification  of  the  amended  Act  is  erroneously 
stated,  provided  it  sufficiently  appears,  beyond  cavil,  what 
prior  Act  is  referred  to.    Ibid. 

Of  Statute  by  Implication  336. 
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RES  JUDICATA : 

1.  Where  R.  B.,  as  administrator  of  J.,  adinittedf  by  an  account 

placed  with  but  not  filed  or  audited  by  the  clerk  of  the 
superior  court  as  a  final  account,  that  he  was  indebted  to 
his  intestate^s  estate  in  a  specific  sum,  and  died  without 
finally  settling  the  estate,  a  judgment  in  an  action  by  an 
administrator  d,  &.  n.  to  recover  said  specific  sam  is  not  & 
bar  to  the  recovery,  in  an  action  for  the  settlement  of  the 
whole  estate,  of  an  additional  sum  which  the  plaintiff,  at  the 
time  of  the  first  action,  did  not  know  to  be  due.  Jones  v. 
Beaman^  300. 

2.  The  judgment  or  decree  of  a  court  of  competent  jurisdiction 

is  conclusive  not  only  as  to  the  subject-matter  actually 
determined  thereby  but  also  as  to  every  other  matter  which 
properly  belonged  to  the  subject  in  litigation,  and  which 
the  parties,  by  the  exercise  of  reasonable  diligence,  might 
have  brought  forward  at  the  time  and  had  determined 
respecting  it.     Wagon  Company  v.  JByrd,  460. 

RESERVATION  OF  TITLE,  Remedies  of  Grantor,  494  . 

RESTITUTION  OF  ATTACHED  PROPERTY  : 

1.  Code,  Section  373,  providing  for  the  restitution  of  property 

upon  an  order  dissolving  the  attachment,  does  not  apply 
to  cases  where  there  has  been  a  sale  or  transfer  of  the  prop- 
erty by  the  defendant  to  the  plaintiff  after  the  levy  of  the 
attachment.    Jackson  v.  Burnett^  195. 

2.  Notwithstanding  the  dissolution  of  an  attachment,  the 

plaintiff,  who  claims  that  the  property  has  been  trans- 
ferred to  him  by  the  defendant  after  the  levy  of  the  war- 
rant, is  entitled  to  have  submitted  to  the  jury  an  issue  as 
to  the  ownership  of  the  properly.    Ibid. 

RESTRAINT  OF  TRADE,  What  Is  Not,  1. 
RESTRICTED  ENDORSEMENT  OF  PAPER,  307. 

RIGHT  OF  ADMINISTRATION: 

If  the  parties  who  have  precedence  in  the  right  of  administFa- 
tion  on  the  estate  of  a  decedent,  under  Section  1376  of  The 
Code^  fail  to  apply  within  six  months  from  the  death  of 
the  decedent,  as  required  by  Section  1394,  an  appointment, 
by  the  clerk,  of  a  proper  person  after  that  period  will  not 
be  revoked.     Withrow  v.  De  Priest^  541. 
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RIGHT  OF  W,AY,  688  : 

Where  the  charter  of  a  railroad  company  provides  that  when 
the  company  has  appropriated  land  without  authority  no 
action  shall  be  brought  by  the  owner  except  a  petition  to 
have  the  damage  assessed,  and  fixes  no  limitation  of  the 
action,  such  petition  is  neither  an  action  of  trespass  nor 
one  on  a  liability  created  by  statute  within  the  meaning  of 
The  Code,  Section  155  (2)  and  (3),  (Statute  of  Limitations) 
and  the  refusal  of  the  trial  judge  to  submit  an  issue  upon 
the  Statute  of  Limitations  was  not  error.  Utley  v.  Rail- 
road Company,  720. 

ROADS,  PUBLIC,  What  Are,  868. 

SALE,  Exercise  of  Power  of  : 

Where  land,  iportgaged  to  a  clerk  of  court  to  secure  fine  and 
costs  as  provided  by  statute,  was  sold  by  the  clerk 
under  the  power  in  the  mortgage,  a  deed  executed  by  him 
after  he  has  gone  out  of  office  is  invalid  and  vests  no  title 
in  the  purchaser.     Skew  v.  Call,  450. 

For  Taxes : 

Plaintiff  sought  to  have  the  defendant  tax  collector  enjoined 
from  selling  his  property  for  the  non-payment  of  taxes  for 
the  years  1895  and  1896,  upon  the  ground  that  the  defend- 
ant had  no  authority  to  collect  the  taxes  for  1896  because 
the  commissioners  had,  in  violation  of  law,  turned  over  to 
him  the  lax  list  for  1896  for  collection  without  his  having 
settled  the  taxes  of  1895  and  produced  a  receipt  therefor  ; 
Held,  that  the  injunction  was  properly  refused,  the  taxes 
not  being  illegal  or  the  assessment  illegal  or  invalid. 
McDonald  v.  Teague,  604. 

]S^egotiation  of  by  Broktr  : 

A  broker  is  not  entitled  to  commissions  on  a  sale  unless  he 
finds  a  purchaser  in  a  situation  and  ready  and  willing  to 
complete  the  purchase  on  the  terms  agreed  upon  between 
the  broker  and  vendor.     Mallonee  v.  Young,  549. 

Of  Good  Will,  1. 

Of  Land  At  Auction  : 

1.  An  advertisement  of  sale  of  land  at  auction  to  the  highest 
bidder  is  a  proposition  by  the  advertiser  to  sell  at  the  high- 
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est  bid,  and  the  last  and  higrhest  bidder  accepts  tbe  offer 
and  the  contract  is  complete.    Proctor  v.  Finley^  536. 

2.  The  auctioneer  at  a  saie  is  the  agent  of  the  seller,  and 

becomes  the  agent  of  the  last  and  highest  bidder  to  com- 
plete the  sale  by  signing  such  contract  or  memorandum 
thereof  as  will  meet  the  requirements  of  the  Statute  of 
Frauds.    1  bid. 

3.  The  Statute  of  Frauds  does  not  require  that  a  memorandum 

of  sale  be  subscribed  but  only  signed  ;  hence,  the  signing 
by  the  auctioneer  of  the  name  of  the  highest  bidder  at  an 
auction  sale  on  the  side  of  the  printed  advertisement, 
with  an  entry  of  the  price  bid,  is  a  sufficient  *i^nin^  of  the 
contract  to  bind  the  bidder.    Ibid. 

SALE  OF  LAND  FOR  ASSETS  : 

1.  Where,  in  a  proceeding  to  sell  lauds  of  a  decedent  for  assets, 

there  is  an  order  of  sale  followed  by  a  sale  and  decree  of 
confirmation,  the  judgment  can  only  be  set  aside  by  an 
independent  action  for  that  purpose.     Bawls  v.  Carter,  596. 

2.  In  a  proceediug  by  an  administrator  to  sell  land  of  a  dece- 

dent for  assets,  a  creditor  has  no  right  to  l^ecome  a  party 
plaintiff.     Ibid. 

SALE  OF  LAND  IN  PARCELS,  When  Proper,  443. 

SECURITY  FOR  DEBT,  Double,  135. 

SELF  DEFENSE  : 

1.  The  question  whether  a  defendant,  indicted  for  assault  with 

a  deadly  weapon,  has  reason  to  believe  that  the  person 
attacked  intended  to  assault  him,  is  a  question  for  the  con- 
sideration of  the  jury,  and  not  for  the  defendant  or  the 
trial  judge,  who  should  submit  the  case  with  appropriate 
instructions,    iitate  v.  Harris,  861. 

2.  Where    defendant   aud    prosecutor,   unfriendly    for   some 

time,  had  words,  after  which,  the  defendant  testified,  the 
prosecutor  followed  him,  with  his  hand  at  his  hip  pocket, 
as  he  went  to  his  cart ;  and  that,  fearing  the  prosecutor, 
and  fearful  of  assault,  he  then  shot  him ;  Held,  that  the 
court  erred  in  charging  the  jury  that  if  they  believed  the 
evidence,  in  any  aspect,  the  defendant  was  guilty.    Ibid. 
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SELLING  WITHOUT  LICENSE  : 

The  permission  given  in  Section  23,  Chapter  116,  Acts  of  1895, 
to  sell  articles  of  one^s  own  manufacture  without  taking 
out  peddler^s  license  is  personal  to  the  manufacturer,  and 
does  not  extend  to  an  agent  employed  by  the  manufac- 
turer to  sell  his  goods.    State  v.  Rhyne^  905. 

SERVICE  OF  CASE  ON  APPEAL,  311,  314. 

Waiver  of,  718. 

SERVICE  OF  PROCESS  : 

A  city  or  town  constable  has  no  authority  to  serve  beyond  the 
limits  of  his  town  or  city  process  directed  to  '*  a  constable 
or  other  lawful  officer  of  the  county  ;"  to  authorize  him  to 
make  such  service  the  process  must  be  directed  to  him,  not 
necessarily  in  his  individual  name  as  such  officer,  but  in  the 
name  of  the  office  he  holds.     Davis  v.  Sanderlin,  84. 

SERVICE  OF  NOTICE  : 

1.  Service  of  notices  under  Section  597  of   The  Code  must  be 

made  by  an  offlcerauthorizedgenerally  and  by  virtue  of  his 
office  to  serve  process  of  the  court  having  jurisdiction  of 
the  action  in  which  the  notice  is  given.  Cullen  v.  Absher^ 
441. 

2.  A  notice  of  deposition  signed  by  a  party  to  the  action  is  not 

process.    1  bid. 

3.  A  town  constable  cannot  serve  a  notice  to  take  depositions 

iu  an  action  pending  in  the  superior  court.    Ibid. 

SHERIFF,  Action  Against,  850. 

Property  in  Hands  of  not  Subject  to  Attachment,  339  : 

SINGLING  OUT  WITNESS : 

An  instruction  to  the  jury  that  if  they  believe  a  certain  witness 
told  the  truth,  and  that  a  fact  is  as  testified  to  by  him,  they 
should  find  for  the  plaintiff ;  but  that  if  they  do  not  believe 
that  such  witness  told  the  truth  and  that  the  facts  areas 
testified  toby  other  witnesses,  then  they  should  find  for  the 
defendant,  is  not  erroneous  as  being  obnoxious  to  the  rule 
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which  prevents  the  singling  out  one  witness  where  the  tes- 
timony is  conflicting  and  directing  the  jury  to  find  accord- 
ing to  his  evidence.    Harris  v.  Murphy,  84. 

SPECIAL  TAX : 

1.  Where  a  statute  authorizing  the  levy  of  a  tax  beyond  the  con- 

stitutional limit  for  a  special  purpose  is  infra  vires,  the 
taxes  collected  beyond  the  requirements  of  the  special 
purpose  may  be  turned  into  the  general  fund  and  uned  for 
general  purposes,  but  where  the  act  authorizes  the  levy 
partly  for  a  * 'special  purpose"  and  partly  for  a  general  pur- 
pose it  is  ultra  vires  and  no  part  of  the  levy  can  be  col- 
lected.    Williams  v.  Commissioners,  520. 

2.  Where  an  act  (Chapter  201,  Laws  of  1895)  authorized  the  com- 

missioners of  a  county  to  levy  a  special  tax  in  excess  of  the 
constitutional  Iimit/*for  the  special  purpose  of  maiDtAining 
the  free  public  ferries  of  said  county  and  maintaining,  con- 
structing  and  repairing  the  bridges  in  said  county,  and 
meeting  the  other  current  expenses  of  said  county  ;  '*  Held, 
that  the  levy  for  ''meeting  the  other  current  expenses  of  the 
county"  was  not  a  levy  for  a  '^special  purpose"  within  the 
meaning  of  the  exception  to  Section  6  of  Article  V.  of  the 
Constitution,  and  rendered  void  the  whole  act  in  respect  to 
the  levy  for  the  other  purposes  named,  and  the  collection 
of  the  whole  should  be  enjoined.    Ibid. 

SPECIAL  VENIRE : 

It  is  not  error  in  the  trial  judge  when  ordering  a  special 
venire  to  direct  the  sheriff  to  summon  only  freeholders  who 
have  paid  their  taxes  for  the  preceding  year,  who  had  not 
served  on  the  jury  within  the  last  two  years,  who  had  no 
suits  pending  and  at  issue  in  the  court,  and  who  were  not 
under  indictment  in  the  court.     State  v.  Cody,  908. 

STATE,  Liability  of  for  Costs  of  Action  : 

Upon  the  failure  of  the  litigation,  the  State  is,  under  Section 
536  of  The  Code,  liable  for  the  costs  of  an  action  authorized 
by  Act  of  the  General  Assembly  and  prosecuted  in  its 
name  by  the  Solicitor,  and  judgment  may  be  rendered  in 
such  action  against  the  State  for  such  costs.  Query,  as  to 
how  the  judgment  will  be  satisfied.  Blount  v.  Simmons,  50. 
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STATUTES,  Amendment  and  Repeal  of  : 

1.  Chapter  88f  Laws  of  1898,  entitled  *'An  Acttoamend  Chapter 

504,  Laws  of  1889,"  (which  Act  of  1889  placed  the  trial  of 
the  offence  of  abandonment  under  the  jurisdiction  of  a 
justice  of  the  peace)  is  not  defeated  in  its  purpose  of 
repealinp^  the  Act  of  1889  by  an  ambiguity  arising  in  the 
body  of  the  Act  in  the  failure  to  specify  *'  Laws  of  1889." 
State  V.  Woolard,  779. 

2.  The  title  of  an  Act  is  a  legislative  declaration  of  the  tenor 

and  object  of  the  Act  and  when  the  meaning  or  subject 
matter  of  a  statute  is  at  all  doubtful  the  title  should  be 
considered.    1  hid. 

3.  An  Act  of  the  Legislature  subsequent  to  and  in  amendment 

of  a  former  Act  of  the  same  session  and  correcting  an 
ambiguity  therein,  is  not  invalidated  by  the  fact  that  the 
date  of  ratification  of  the  amended  Act  is  erroneously 
stated,  provided  it  sufficiently  appears,  beyond  cavil,  what 
prior  Act  is  referred  to.    IMd. 

Constitutionality  of,  120. 

Construction  of,  886  : 

1.  Under  Sec.  18,  Ch.  159,  Acts  of  1895,  a  separate  ballot  box  is  not 

required  to  be  provided  at  each  voting  precinct  for  the 
election  of  justices  of  the  peace.  Such  officers  are  to  be 
voted  for  on  the  same  ticket  and  in  the  same  ballot  box  as 
members  of  the  General  Assembly,  county  officers  and  con- 
stables.   Foushee  v.  Christian,  159. 

2.  The  word  "cattle,"  as  used  in  Section  1003  of   The  Code, 

embraces  all  domestic  quadrupeds,  including  **  goats." 
State  V.  Groves,  822. 

Invalid  : 

Where  the  Journal  of  the  General  Assembly  shows  affirmatively 
that  an  act  authorizing  the  creation  of  an  indebtedness,  or 
the  imposition  of  a  tax  by  the  State,  or  any  county,  city  or 
town,  was  not  passed  with  the  formalities  required  by  Sec- 
tion 14,  Article  2,  of  the  Constitution,  such  Journal  is  con- 
clusive as  against  not  only  a  printed  statute  published  by 
authority  of  law,  but  also  against  a  duly  enrolled  act,  and 


1166  INDEX. 


is  invalid  so  far  as  it  attempts  to  confer  the  power  of  creat- 
ing a  debt  or  levying  a  tax.  (Carr  v.  Coke,  116  N.  C,  223, 
distinguished.)    Bank  v.  Commissioners,  214. 

STATUTES,  Of  Frauds: 

1.  Under  a  parol  agreement  to  convey  real  estate,  the  person 

who  is  to  receive  the  conveyance  cannot  plead  the  Statute 
of  Frauds  if  the  other  is  able  and  willing  to  perform  his 
contract.     Taylor  v.  Russell^  80. 

2.  The    auctioneer  at  a  sale  is  the  agent  of  the  seller,  and 

becomes  the  agent  of  the  last  and  highest  bidder  to  com- 
plete  the  sale  by  signing  such  contract  or  memorandum 
thereof  as  will  meet  the  requirement*  of  the  Statute  of 
Frauds.    Proctor  v.  Finley,  536. 

3.  The  Statute  of  Frauds  does  not  require  that  a  memorandum 

of  sale  be  subscribed  but  only  signed  ;  hence,  the  signing 
by  the  auctioneer  of  the  name  of  the  highest  bidder  at  an 
auction  sale  on  the  side  of  the  printed  advertisement,  with 
an  entry  of  the  price  bid,  is  a  sufficient  signing  of  the  con- 
tract to  bind  the  bidder.     Ibid, 

4.  When  the  answer  denies  the  alleged  promise  the  Statute  of 

Frauds  can  be  relied  on  without  being  pleaded.  Haun  v. 
Burrell,  544. 

5.  The  consideration  of  a  new  promise  to  pay  a  debt  may  be 

proven  by  parol.     Ibid, 

6.  A  new  parol  contract  to  pay  the  debt  of  another,  superadded 

to  the  origiual  cause  of  action  which  remains  in  force  and 
is  not  substituted  for  it,  is  void.     Ibid, 

7.  A  promise  by  a  vendee  that,  if  he  purchase  a  certain  tract 

of  land,  he  will  pay  a  note  of  the  vendor  to  a  third  person. 
is  void  within  the  Statute  of  Frauds.     Ibid, 

STATUTE  OF  LIMITATIONS  (Ske  **  Limitations '). 

STOCK  OF  BANK,  Transfer  of  : 

Where  stock  in  a  bank  was  bequeathed  to  trustees  in  trost 
for  one  for  life,  with  remainder  over,  and  the  execators  of 
the  estate,  by  a  simple  endorsement,  without  indicating 
whether  the  transfer  was  a  sale  or  payment  of  the  le^racy, 
transferred  the  certificate  to  the  life  beneficiary,  who  trans- 
ferred it  to  the  bank,  which  had  notice  of  the  provisions  of 


INDEX.  1167 


the  will,  but  did  not  make  inquiry  as  to  the  nature  of  the 
transfer;  and  it  further  appeared  that  the  condition  of 
the  estate  did  not  necessitate  a  sale  of  the  stock  by  the 
executors;  Held^  that  the  bank  was  negligent  in  not  mak- 
ing the  necessary  inquiries,  and  is  liable  for  the  loss  of  the 
stock  to  the  remainderman.    Cox  v.  Bank,  302. 

SUBROGATION  : 

1.  J.,  being  indebted  to  H.,  assigned  to  him  an  unsecured  note 

of  P.  for  $983.  H.  insisting  upon  security,  J.  induced  P. 
to  execute  a  mortgage  to  secure  a  note  for  $1,618,  covering 
the  aggregate  of  other  indebtednef>s  and  the  $983  note, 
which  latter,  however,  was  in  no  wise  mentioned  in  the 
new  note  or  mortgage.  J.  then  assigned  the  $1,618  note 
before  maturity  to  V.  &  B.  as  collateral  security  for  a  debt 
due  by  him  to  them,  the  latter  having  no  notice  of  the 
fact  that  the  $1«618  note  included  the  debt  which  had  been 
assigned  to  H.  Subsequently,  J.  made  a  general  assign- 
ment of  all  his  property  to  a  Trustee,  giving  a  preference 
to  the  debt  due  to  V.  &  B.  By  a  foreclosure  of  the  P. 
mortgage,  the  debt  of  V,  &  B.  was  paid  without  entrench- 
ing upon  the  funds  in  the  hands  of  the  Trustee,  which 
were  sufficient  to  pay  V.  &  B.'s  debt  and  prior  preferences ; 
Held, 

(1.)  That  the  fact  that  V.  &  B.  had  two  securities  for  their  debt 
does  not  entitle  H.,  who  had  no  lien  upon  the  prop'erty 
appropriated  to  the  payment  of  V.  &  B.'s  debt,  to  be  sub- 
rogated to  the  rights  of  the  latter  under  the  trust  deed. 

(2.)  That  while  H.  may  have  enforced  his  equitable  lien  against 
J.  and  P.  before  the  mortgage  was  paid  off  by  the  fore- 
closure sale,  he  cannot  follow  the  fund  arising  from  such 
sale  either  into  the  hands  of  V.  &  B.,  since  they  took  the 
P.  note  and  mortgage  for  value  and  without  notice  of  H.'s 
equity,  or  into  the  hands  of  the  Trustee  of  J.,  since  it  is 
not,  and  never  has  been,  in  his  hands.  Vaughan  v.  Jef- 
freys, 135. 

2.  Where  a  married  woman  obtains  a  loan  and  gives  a  mort- 

gage to  discharge  a  lien  on  her  separate  estate,  and  such 
mortgage  is  void,  the  lender  is  not  entitled  to  be  subro- 
gated to  the  lien  of  the  mortgage  so  discharged.  Loan 
Association  v.  Black,  323. 
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SUMMONS,  Defective : 


1.  A  motion  to  quapsh  and  dismiBS  proceedings  for  defective 

summons  comes  too  late  if  made  after  defendant  has 
appeared  and  engaged  in  the  trial  of  the  case  on  the 
merits.    McBride  v.  Welbom^  508. 

2.  Upon  motion  of  the  plaintiff  in  an  action,  after  trial  has 

been  enterred  into,  the  judge  is  empowered,  under  Code. 
Sec.  908,  to  allow  amendment  of  defective  summons.     Ibid. 

Presumption  of  Service  of  : 

Where  all  the  legal  parties  are  made  defendants  in  a  sanimons 
issued  in  an  action  to  foreclo6e,and  the  summons  is  returned 
executed,  such  return  carries  with  it  the  presumption  of 
service  and  gives  the  court  jurisdiction  and  authority  to 
proceed  to  judgment.  But  this  presumption  may  be 
rebutted  and  judgment  set  aside  upon  evidence  showing 
that  in  fact  the  summons  had  not  been  served.  Chad- 
bourn  v.  Johnston,  282. 

SUNDAY,  iirabraced  in  Term  of  Court : 

1.  When  a  term  of  court  is  set  by  statute  to  begin  on  a  certain 

Monday,  and  to  last  for  "one  week,"  (or  two  or  three 
weeks,  as  the  case  may  be,)  it  embraces  the  Sunday  of  each 
week  (unless  sooner  adjourned,)  and  time  expires  by  limi- 
tation at  midnight  of  that  day.     Taylor  v.  Ervin,  274. 

2.  A  verdict  entered  on  Sunday  of  a  week  set  for  the  dura- 

tion of  a  court,  in  the  absence  of  an  earlier  adjournment, 
is  legally  entered.    Ibid. 

8.  In  special  cases,  ex  necessitate,  a  court  may  sit  on  Sunday 

4.  There  being  no  inhibition  of  a  verdict  rendered  on  Sunday. 
either  at  common-law  or  by  statute,  a  judgment  entered 
on  that  day  (by  virtue  of  the  statute,  Code,  Sec.  412,  that  it 
shall  be  entered  up  at  once  on  the  verdict)  is  valid.     Ibid. 

SUPERIOR  COURT,  Appointment  of  Judge  to  Hold  Term  of : 

1.  The  inhibition  contained  in  Section  11,  Article  4,  of  the  Con- 
stitution, applies  neither  to  the  holding  by  any  judge  of 
the  superior  court  of  one  or  more  regular  terms  of  said 
court  by  exchange  with  some  other  judge,  and  with  the 


INDEX.  1169 


BanctioD  of  the  governor  nor  to  the  holding  of  special 
terms  under  the  order  contemplated  in  said  provision. 
State  V.  Turner,  841. 

2.  A  judge  of  the  superior  court  who  presides  in  another  dis- 
trict by  appointment  of  the  governor,  is  a  de  facto  judge 
of  the  court  so  held,  and  all  his  acts  in  that  capacity  are 
valid.    Ibid. 

SUPERIOR  COURT  CLERK,  Mortgage  to : 

Where  land,  mortgaged  to  a  clerk  of  court  to  secure  fine  and 
costs  as  provided  by  statute,  was  sold  by  the  clerk  under 
the  power  in  the  mortgage,  a  deed  executed  by  him  after 
he  has  gone  out  of  office  is  invalid  and  vests  no  title  in  the 
purchaser.     Shew  v.  Call,  460. 

SUPPLEMENTAL  PROCEEDINGS : 

1.  Where  supplemental  proceedings  had  discovered  that  the 

defendant  held,  partly  in  money  and  partly  in  choses  in 
action^  a  specific  fund  which,  in  a  suit  brought  for  the  pur- 
pose, the  jury  had  found  to  belong  to  the  plaintiff,  and  for 
the  recovery  of  which  the  plaintiff  had  judgment  accord- 
ing to  the  verdict,  and  the  clerk  by  his  order  foibade  the 
transfer  of  the  securities  and  money  and  directed  the 
defendant  to  pay  over  the  same  to  the  plaintiff,  it  was  error 
in  the  judge  on  appeal,  after  approving  the  findings  of  fact 
by  the  clerk,  to  reverse  the  latteKs  order  and  appoint  a 
receiver  to  take  charge  of  the  fund  until  the  plaintiff  should 
institute  an  action  to  recover  the  specific  fund.  Ross  v. 
Boss,  109. 

2.  In  such  case,  as  soon  as  the  supplemental  proceedings  had 

disclosed  the  existence  of  the  fund  in  the  defendant's  hands 
which  had  been  adjudged  to  belong  to  plaintiff,  it  only 
remained  for  the  clerk  to  order  the  delivery  of  the  fund  to 
the  plaintiff  and  to  compel  obedience  to  the  order  by 
attachment  for  contempt.     I  bid. 

3.  The  old  equity  practice  of  granting  a  restraining  order  in 

one  action  until  another  can  be  brought  between  the 
same  parties  is  foreign  to  the  present  Code  system  under 
which  the  court,  when  possessing  jurisdiction  of  the  par- 
ties and  subject-matter,  will  proceed  to  administer  all 
rights  of  the  parties  pertaining  to  the  subject-matter.  Ibid' 

119—74 
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SUPREME  COURT  JUDGES  : 


1.  The  election  law  of  1896  (Chapter  159,  Acts  of  1895),  confer- 

ring upon  the  judges  of  the  Supreme  and  superior  courts 
general  supervisory  jurisdiction  over  clerks  of  the  superior 
courts  in  the  performance  of  their  duties  under  the  elec- 
tion law,  with  power  to  issue  rules  on  such  clerks,  and  on 
the  hearing  thereof  to  make  summary  orders  and  direc- 
tions for  their  proper  enforcement,  is  constitutional.  Hat- 
kins  V.  Cat  hey  ^  649. 

2.  Under  Section  7,  Ch.  159,  Acts  of  1895,  giving  to  the  judges 

of  the  Supreme  and  superior  courts  supervisory  power 
over  the  clerks  of  the  superior  courts  in  the  performance 
of  all  the  requirements  of  said  act,  a  single  justice  of  the 
Supreme  Court  has  jurisdiction  to  remove  judges  of  elec- 
tion appointed  by  a  clerk,  if  they  have  not  the  requisite 
qualifications,  and  to  order  other  and  suitable  persons  to 
be  appointed.    Ibid. 

SURETIES  ON  RECEIVER'S  BOND  : 

1.  Sureties  upon  the  bond  of  a  receiver  do  not  become  parties 

to  a  suit  on  the  same  or  officers  of  the  court  by  reason 
thereof,  and  their  liability  can  be  enforced  only  by  an  inde- 
pendent action  against  them,  and  not  by  a  summary  pro- 
ceeding to  show  cause  or  by  motion  in  the  cause.  Black 
V.  Gevtery^  502. 

2.  Where  judgment  has  been  obtained  against  a  receiver  he 

is  not  a  necessary  party  to  an  action  against  the  sureties 
on  his  bond.    Ibid, 

SURETY,  Release  of : 

1.  It  would  seem  that  the  doctrine  by  which  a  surety  is  released 

by  indulgence  given  to  the  principal  debtor  is  based  upon 
a  strict  construction  of  the  contract  for  the  beneiSt  of  each 
sureties  as  sign  notes  for  the  benefit  of  the  principal,  and 
without  consideration  or  benefit  for  themselves,  and,  hence, 
that  it  would  not  apply  to  a  case  where  the  payee  of  a  note 
becomes  a  surety  on  a  note  by  endorsing  it  to  another  in 
payment  of  his  own  debt  or  otherwise  obtaining  full  value 
for  it.    Bank  v.  Sumner,  591. 

2.  Where  the  only  evidence  of  indulgence  given  to  a  principal 

debtor  was  that  the  creditor,  in  compliance  with  his  request 
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to  be  allowed  time  to  sell  some  land  in  order  to  pay  the 
debt,  gave  him  30  days,  but  there  was  no  consideration  for 
such  extension  and  no  contract  not  to  sue.  and  suit  was 
brought  to  the  next  ensuins:  term  of  court;  Held^  that 
there  was  no  such  indulgence  as  would  release  the  surety. 
1  bid. 

Wife's  Land  Considered  as,  When  Mortgaged  for  Husband's 
Debt: 

1.  While  a  married  woman's  land,  which  has  been  mortgaged 

to  secure  her  husband's  debt,  is  to  be  treated  as  a  surety, 
and  will  be  discharged  by  any  act  of  the  creditor  or  prin> 
cipal  which  would  release  any  other  surety,  yet  the  fact 
that  action  on  a  note  signed  by  husband  and  wife  and 
secured  by  mortgage  on  the  wife's  land  is  barred  as  to  her, 
does  not  bar  a  suit  to  foreclose  the  mortgage.  Hedrick  v. 
Byerly,  420. 

2.  Where  a  married  woman  joined  her  husband  in  a  mortgage 

on  land,  partly  his  and  partly  hers,  to  secure  the  husband's 
debt,  his  land  should  first  be  sold  and  the  proceeds  paid 
upon  the  debt  in  exoneration  of  the  wife's  land.  Shew  v. 
Call,  450. 

3.  Where  the  lands  of  a  husband,  together  w^ith  lands  belong- 

ing to  his  wife,  are  included  in  a  mortgage  to  secure  the 
husband's  debt,  and  a  sale  and  conveyance  under  the  mort- 
gage are  invalid,  the  wife  may  alone  maintain  an  action  to 
have  the  deed  declared  void,  both  as  to  her  own  and  her 
husband's  land.    Ibid, 

SURVEY : 

1.  While  the  surface  and  not  the  level  or  horizontal  mode  of 

measurement  is  generally  adopted  in  surveys,  and  the  gen- 
eral presumption  is  that  a  survey  of  the  surface  was  con- 
templated by  the  parties  to  the  deed,  yet  that  presump- 
tion prevails  only  where  it  appears  feasible  and  reasonable 
to  have  pursued  that  course.     Stack  v.  Pepper,  434. 

2.  Where  a  line  of  survey  crossed  a  perpendicular  cliff  at  a 

place  where  it  could  not  be  climbed,  and  to  give  the  quan- 
tity of  land  called  for  by  the  survey  and  to  take  the  line 
to  a  boundary  shown  to  have  been  marked  in  an  old  sur- 
vey, it  was  necessary  to  exclude  the  distance  up  the  face 
of  the  cliff,  it  was  not  error  to  instruct  the  jury  to  exclude 
it  in  determining  the  boundary.    Ibid. 
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8.  While  parol  evidence  is  not  competent  to  contradict  and 
change  the  calls  in  a  grant  or  deed,  it  may  be  used  and 
marked  lines  proved  to  locate  the  corner  called  for  or  to 
show  that,  by  a  **  slip  of  the  pen,"  a  course  different  from 
that  intended  was  written  in  making  out  the  survey  and 
grant,  as  **  south  "  instead  of  ^*  north/'  Davidson  v.  Shu- 
ler,  582. 

4.  When  a  grant  is  located  by  contemporaneously  marked  lines, 

those  lines  govern  and  control  its  boundary  and  fix  the 
location  so  as  to  supersede  other  descriptions.     Beaver  v. 

Jones^  598. 

5.  Where  there  is  conflicting  testimony  as  to  the  true  location 

of  a  corner  forming  a  boundary  of  tract  of  land,  the  high- 
est evidence  is  proof  of  the  consent  of  the  parties  to  the 
deed  that  certain  marked  lines  or  corners  should  eonsti* 
tate  the  boundary,  and  the  identity  of  the  corner  is  a  ques- 
tion for  the  jury.    Ibid. 

6.  Where  the  identity  of  a  corner  of  a  boundary  is  in  question, 

if  the  jury  find  from  the  evidence  that  an  object,  such  asa 
stone  or  tree,  called  for  as  a  corner,  was  actually  agreed 
upon  by  the  parties  at  the  time  of  the  execution  of  the 
deed,  though  it  may  be  reached  before  the  distance  gives 
out  or  before  intersecting  with  another  line,  which  is  also 
called  for,  such  a  tree  or  stone  must  be  declared  the  true 
corner.    Ihid. 

7.  It  is  a  rule  of  law  that  deeds  and  grants  shall  be  so  run  as 

to  include  the  land  actually  surveyed  with  a  view  to  its 
execution,  and  parol  evidence  is  admissible  to  show  that, 
by  mistake  of  surveyor  or  draughtsman,  the  calls  for  course 
and  distance  incorporated  in  a  deed  or  grant  are  different 
from  those  established  by  a  previous  or  a  contemporary 
running  by  the  parties  or  their  agents.   Higdon  v.  i?tce,  623. 

8.  While  the  plot  annexed  to  a  survey  as  provided  in  Section 

2769  of  The  Code,  and  made  a  part  of  the  grant  for  the  pur- 
pose of  indicating  the  shape  and  location  of  the  boundary 
is  not  conclusive  and  cannot,  of  itself,  control  the  words  of 
the  body  of  the  grant,  yet  it  is  competent,  in  connection 
with  other  testimony,  as  evidence  of  the  location  by  an 
original  survey  diiterent  from  that  ascertained  by  running 
the  calls  of  the  grant.    Ihid, 
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9.  The  improper  service  of  a  case  on  appeal  is  cured  by  the 
appelee's  acceptance  of  the  case  and  filing  exceptions 
thereto,  without  objecting  to  the  mode  of  service.  Wood- 
working  Co.  v.  Southwickj  611. 

TAXATION : 

1.  Where  a  statute  authorizing  the  levy  of  a  tax  beyond  the 

constitutional  limit  for  a  special  purpose  is  infra  vires,  the 
taxes  collected  beyoud  the  requirements  of  the  special 
purpose  may  be  turned  into  the  general  fund  and  used 
for  general  purposes,  but  where  the  act  authorizes  the  levy 
partly  for  a  ''special  purpose  "  and  partly  for  general  pur- 
poses it  is  ultra  vires  and  no  part  of  the  levy  can  be  col- 
lected.    Williams  v.  Comjnissioners,  520. 

2.  Where  an  act  (Chapter  201,  Laws  of  1895)  authorized  the 

commissioners  of  a  county  to  levy  a  special  tax  in  excess 
of  the  constitutional  limit,  '*  for  the  special  purpose  of 
maintaining  the  free  public  ferries  of  said  county  and 
maintaining,  constructing  and  repairing  the  bridges  in 
said  county,  and  meeting  the  other  current  expenses  of 
said  county  ;  "  Held,  that  the  levy  for  **  meeting  the  other 
current  expenses  of  the  county"  was  not  a  levy  for  a 
'*  special  purpose'-  within  the  meaning  of  the  exception 
to  Section  6  of  Article  V.  of  the  Constitution,  and  rendered 
void  the  whole  act  in  respect  to  the  levy  for  the  other  pur- 
poses named,  and  the  collection  of  the  whole  should  be 
enjoined.     Ibid. 

TAX  COLLECTOR,  604 : 

Tax  on  Fertilizers  : 

The  statute  (Sections  2190,  2191  and  2193  of  The  Code)  requiring 
each  sack  of  fertilizer  sold  in  this  State  to  have  a  tag 
affixed  thereto  is  not  in  violation  of  clause  8  of  Section  8  of 
Article  I.  of  the  Constitution,  relating  to  interstate  com- 
merce.    Goodwin  v.  Fertilizer  Works,  120. 

TAXES,  Payment  of  by  Administrator  : 

Where,  in  a  suit  against  an  administrator  who  has  sold  lands 
of  his  intestate  for  payment  of  debts,  the  holder  of  a  dock- 
eted judgment  against  the  decedent  is  adjudged  to  be 
entitled  to  the  proceeds  of  the  sale  of  the  lands,  the  admin- 
istrator is  not  entitled  to  retain  the  amount  paid  by  him 
for  taxes  and  the  insurance  on  the  property,  but  is  entitled 
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to  commissions  on  the  amount  necessary  to  pay  the  plahi- 
tiff's  judgment.    Hahn  v.  Mosely,  78. 

TAXES,  Payment  of,  Evidence  of  Title  : 

Where,  in  the  trial  of  an  action  of  ejectment,  the  defendant, 
for  the  purpose  of  showing  the  character  of  his  own  poases- 
sion  and  in  rebuttal  of  plaintiflT^s  title,  offered  in  evidence 
the  tax  lists  for  a  large  number  of  consecutive  years  to 
show  that  the  land  in  dispute  had  been  listed  for  taxation 
by  him  and  those  under  whom  he  claimed,  and  that  plain- 
tiff did  not  list  the  land  during  any  of  said  years ;  Held^ 
that  such  evidence  was  competent  and  that  its  weight  was 
for  the  jury.    Pasley  v.  Richardson^  449. 

Statute  Authorizing  Levy  of,  214. 

TENANT,  Right  to  Allowance  for  Repairs  : 

Where  a  contract  of  lease  of  waterworks  provided  that  the 
lecisee  should  keep  up  the  repairs,  and  might  add  new 
extensions  to  the  system,  and  that  the  lessor  should  not  have 
the  right,  at  the  expiration  of  the  lease,  to  take  possession 
of  such  new  extensions  without  paying  for  the  same,  the 
Court  will,  in  an  action  by  the  lessor  to  recover  possession 
and  for  the  appointment  of  a  receiver,  see  that  such  exten- 
sions are  taken  into  account  and  paid  for  out  of  the  rents 
or  otherwise.     Waterwoi^ks  Company  v.  Tillinghast^  343. 

TENDER  AND  REFUSAL: 

1.  Where  a  debtor  said  to  the  agent  of  his  creditor  that  he  bad 

money  in  bank,  in  the  same  building  where  they  met, 
sufficient  to  pay  the  debt,  (and  buch  statement  was  true,) 
and  that  he  was  ready  and  willing  to  pay  the  debt,  bat 
did  not  actually  produce  and  offer  the  money,  because  the 
agent  refused  to  receive  it,  on  the  ground  that  he  had  no 
authority  to  accept  the  sum  tendered  claiming  it  to  be  less 
than  the  creditor's  debt ;  HeH^  that  such  offer  was  a  ten- 
der, and  the  actual  production  of  the  money  was  rendered 
unnecessary  by  the  agent's  positive  and  unconditional 
refusal  to  accept  it.  Smith  v.  Building  and  Loan  Associa- 
tion,  257. 

2.  Where  a  princii>al  debtor,  after  the  debt  is  due,  tenders  the 

amount  due  to  the  creditor,  who  refuses  to  accept  it,  the 
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surety  is  discharged,  and  such  tender  need  not  be  kept 
open  or  paid  into  court.  (Parker  v.  Beasley,  116  N.  C,  1, 
distinguished.)    1  bid, 

3.  Where  a  debtor,  whose  debt  was  secured  by  a  mortgage 
upon  his  wife's  land,  tendered  the  amount  due  to  the  agent 
of  the  creditor,  who  refused  to  accept  it  on  the  ground 
that  he  had  no  authority  to  accept  the  amount  tendered, 
it  being  less  than  the  creditor  claimed  to  be  due;  Heldy 
that  the  wife's  land  was  thereby  released  from  liability 
under  the  mortgage.     Ibid, 

TERM  OF  COURT    (Sek  Courts). 
TESTATOR,  Intention  of,  233. 

TIMBER,  Standing,  Conveyance  of : 

A  conveyance  of  all  timber  measuring  twelve  or  more  inches  in 
diameter  at  the  stump,  growing  on  a  certain  tract  of  land, 
all  of  it  to  be  cut  and  removed  within  ten  years,  includes 
only  the  timber  of  that  dimension  at  date  of  conveyance. 
Warren  v.  Short,  39. 

TITLE  OF  STATUTE : 

The  title  of  an  Act  is  a  legislative  declaration  of  the  tenor  and 
object  of  the  Act  and  when  the  meaning  or  subject  matter 
of  a  statute  is  at  all  doubtful  the  title  should  be  consid- 
ered.    State  V.  Woolard,  779. 

TORT,  as  Counter-claim  to  an  Action  on  Contract : 

1.  Under  Section  244  (1)  of  The  Code  a  tort  can  be  pleaded  as  a 

counter-claim  to  an  action  in  contract  **  if  connected  with 
the  subject  of  the  action."    Branch  v.  Chappell,  81. 

2.  In  an  action  for  work  and  labor  done  in  cutting  timber  trees, 

the  defendant  may  plead  as  a  counter-claim  damage  sus- 
tained through  the  negligence  of  plaintiff  in  permitting 
fire  to  escape,  whereby  property  was  destroyed  and  expense 
incurred  in  preventing  greater  damage.    Ibid. 

TRADE,  Contract  Not  in  Restraint  of,  1. 

TRANSPORTATION,  Delay  in,  693. 
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TRESPASS : 

Where,  in  the  trial  of  an  indictment  under  Section  1070  of  The 
CodCy  the  defendant  in  support  of  his  defense  that  he  had 
entered  upon  the  land  under  a  bona  fide  claim  of  ligrht, 
introduced  in  evidence  an  entry  of  public  lands  reciting 
that  he  had  entered  and  located  '*  640  acres  inC.  eoantyon 
the  head  waters  of  W.  creek,  beginning  on  a  pine  *  ♦  ♦  and 
runs  southeast  40  poles,  thence  northeast  and  various 
other  courses  so  as  to  include  640  acres."  No  survey  wa« 
ever  made  and  no  grant  obtained  from  the  Stat*  ;  Held^ 
that  the  entry  was  insufficient  to  support  a  claim  to  the 
land.    State  v.  Calloway,  804. 

TRESPASS,  Quare  Clausum  FregiU  623. 

TRIAL : 

1.  Where,  in  the  trial  of  an  action  by  one  claiming  to  be  the 

assignee  of  an  interest  in  a  judgment  obtained  by  one 
county  against  another,  the  only  evidence  as  to  the  assign- 
ment was  the  record  of  the  case  in  which  the  judgment 
was  rendered,  bhowing  that  the  commissioners  of  the 
creditor  county  had  assigned  the  judgment  against  the 
debtor  county  to  various  persons,  of  w.hom  plaintifT^s 
ancestor  was  one,  but  plaintiff's  name  nowhere  appeared 
as  one  of  the  assignees,  it  was  error  to  refuse  an  instruction 
that  there  was  no  evidence  of  an  assignment  to  plaintiff. 
Nicholson  v.  Commissionen/,  20. 

2.  An   instruction  to  the  jury  that  if  they   believe  a  certain 

witness  told  the  truth,  and  that  a  fact  is  as  testified  to  by 
him,  they  should  find  for  the  plaintiff ;  but  that  if  they  do 
not  believe  that  such  witness  told  the  truth  and  that  the 
facts  are  as  testified  to  by  other  witnesses,  then  they 
should  find  for  the  defendant,  is  not  erroneous  as  being 
obnoxious  to  the  rule  which  i^revents  the  singling  out  one 
witness  where  the  testimony  is  conflicting  and  directing 
the  jury  to  find  according  to  his  evidence.  Harris  v.  Jfur- 
phy,  34. 

3.  Where  an  instrument  intended  to  operate  as  an  agricultural 

lien  contains,  on  its  face,  the  statutory  requisites,  except 
that  it  does  not  show  that  the  money  or  supplies  were 
furnished  after  the  agreement,  it  is  competent  to  show 
de  horn  such  instrument,  that  the  supplies  were  furnished 
after  the  making  of  the  Hgreement.    Meekins  v.  Walker ,  46. 
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4.  Where  an  instrument  intended  as  an  agricultural  lion  con- 

tains, on  its  face,  the  statutory  requii^ites,  except  that  it 
does  not  show  whether  the  advances  were  made  before  or 
after  the  agreement,  evidence  to  show  that  the  furnishing 
was  subsequent  to  the  execution  of  the  lien  would  not 
contradict  the  written  instrument.     1  bid. 

5.  Where,  in  the  trial  of  an  action  to  recover  land,  the  plaintiff 

relied  upon  a  judgment  rendered  against  defendant's  hus- 
band prior  to  the  Constitution  of  1868,  execution  thereon 
and  sheriff's  deed  to  the  purchaser  under  whom  plaintiff 
claimed,  and  the  defendant  objected  to  the  judgment 
because  it  contradicted  the  sheriff's  deed,  which  showed 
that  the  laud  was  sold  subject  to  the  homestead  of  defend- 
ant's husband ;  Held,  that,  inasmuch  as  the  homestead 
right  did  not  attach  under  the  judgment  rendered  on  a 
debt  prior  to  1868,  the  judgment  was  admissible  in  evidence. 
Catnpbell  v.  Potts.  580. 

6.  In  the  trial  of  an  action  to  recover  land  the  pendency  of  a 

summary  process  of  ejectment  before  a  j  ustice  of  the  peace, 
under  the  Landlord  and  Tenant  Act,  between  the  same 
parties  caonot  be  pleaded  in  bar,  since  the  question  of 
title  is  not  within  the  jurisdiction  of  the  justice  of  the 
peace.    Ibid. 

7.  If  a  transaction  it  secret  and  exclusively  between  near  rela- 

tions, the  law  imposes  upon  an  insolvent  member  of  the 
family  who  disposes  of  his  property  under  such  circum- 
stances the  burden  of  rebutting  the  presumption  of  bad 
faith.     Goldberg  v.  Cohen,  69. 

8.  In  the  trial  of  an  action  to  set  aside  a  deed  of  assignment  as 

fraudulent  it  was  not  error  to  instruct  the  jury  that  the 
purchase  of  a  stock  of  goods  at  an  assignee's  sale  by  a 
brother  of  the  assignor,  and  the  placing  them  in  the  hands 
of  another  brother  who  was  insolvent,  and  whose  transac- 
tions in  connection  with  the  stock  of  goods  both  before 
and  after  the  assignment  were  suspicious,  were  badges  of 
fraud,  since  these  circumstances,  together  with  his  near 
relationship  to  all  the  partiei«,  tended  to  show  the  pur- 
chaser's entrance,  after  the  assignment,  into  a  conspiracy 
which  had  been  formed  by  other  members  of  the  family, 
including  the  assignor,  in  contemplation  of  a  fraudulent 
assignment  of  the  property.    Ibid. 

9.  Where,  in  the  trial  of  an  action  to  set  aside  a  deed  for  fraud, 

it  was  admitted  that  the  conveyance  was  voluntary  and 
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that  the  donor  owed  the  plaintiffs  a  large  sum  of  money  at 
the  time  such  conveyance  was  made,  the  burden  was  prop- 
erly imposed  upon  the  defendants  to  show  that  the  donor 
retained  at  the  time  the  deed  was  executed  sufficient  and 
available  property  to  pay  his  debts.     Ricks  v.  StanrfU^  99. 

10.  The  refusal  to  submit  issues  not  raised  by  the  pleadinf^e  is 
not  error.     Christmas  v.  Haywood^  180. 

11.  It  being  discretionary  with  the  trial  judge  to  permit  or  dis- 
allow a  leadingquestion  to  be  asked  of  a  witness,  his  refusal 
to  allow  it  is  not  error.    Ihid. 

12.  Parol,  evidence  is  not  competent  to  show  an  acknowledg- 
ment^ of  a  debt  barred  by  the  Statute  of  Limitations  for 
the  purpose  of  repelling  the  bar.    Ibid. 

18.  A  question  propounded  to  a  witness  concerning  a  matter 
not  referred  to  in  the  pleadings  or  involved  in  the  issues  is 
rightly  rejected  as  irrelevant.    Ibid. 

14.  In  the  trial  of  an  action  to  recover  for  injuries  received  at  a 
railroad  crossing,  it  was  not  error  to  refuse  to  charge  that 
though  plaintiff  looked  and  listened  and  did  not  see  or 
hear  the  approaching  train,  yet,  if  he  might  have  done  so, 
it  was  contributory  negligence.  Mayes  v.  Kaifroad  Com- 
pany, 758. 

15.  In  the  trial  of  an  action  to  recover  for  injuries  received  at  a 
railroad  crossing,  it  was  not  error  to  refuse  to  charge,  in 
response  to  a  special  request  by  defendant,  that  though 
defendant  was  ruuning  its  train  backward  on  a  dark  night, 
at  excessive  speed,  and  without  ringing  the  engine  bell  and 
without  a  light  on  the  front  end  of  the  leading  car,  yet,  if 
plaintiff  could  have  avoided  the  injury  by  the  use  of 
reasonable  care,  the  jury  should  find  him  guilty  of  contrib- 
utory negligence,  the  court  having  already  charged  the 
jury  as  to  the  duty  of  the  plaintiff  to  stop  and  look  and 
listen  before  attempting  to  cross.     IbitL 

16.  In  the  trial  of  an  action  of  claim  and  delivery  of  personal 
property,  in  which  defendant  alleges  that  the  bill  of  sale 
under  which  plaintiff  claims  is  fraudulent,  the  burden  is 
upon  the  defendant  to  prove  the  fraud,  unless  the  instru- 
ment is  fraudulent  upon  its  face,  of  enough  appears  therein 
to  raise  a  presumption  of  fraud  ;  and  a  finding  by  the  jury 
that  such  bill  of  sale  is  not  fraudulent  will  not  be  disturbed 
unless  based  on  improper  evidence  or  erroneous  instrue- 
tions.    Ferree  v.  Cooky  161. 
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17.  The  erroneoas  rejection  of  testimony  on  a  trial  is  cured  by 

a  subsequent  admission  of  the  fact  attempted  to  be  proved 
thereby.    Ihid. 

18.  Where,  in  the  trial  of  an  action  of  claim  and  delivery  for 
personal  property,  to  which  the  defense  was  that  the  bill 
of  sale  under  which  plaintiffs  claimed  was  fraudulent,  it 
appeared  that  the  grantor,  after  executing  the  bill  of  sale 
for  certain  property  upon  a  recited  consideration  of  $4,000, 
the  estimated  value  of  the  property,  agreed  to  include 
other  property  if  the  grantees  would  assume  and  pay  other 
debts  of  his  for  which  they  were  sureties,  and  did  subse- 
quently insert  such  other  property  in  the  instrument  with- 
out changing  the  recited  consideration  ;  Held^  that  it  was 
not  error  to  refuse  an  instruction  that,  if  plaintiffs  and  the 
grantor  in  the  bill  of  sale  agreed  on  a  consideration  of 
$4,000  for  the  transfer  of  certain  personal  property,  and 
subsequently  other  property  was  inserted  in  the  bill  of 
sale  without  change  of  consideration,  the  instrument  was 
fraudulent.     Ibid. 

19.  The  refusal  to  give  an  instruction  not  warranted  by  the 
testimony  is  not  error.    Ihid. 

20.  To  entitle  evidence  to  be  submitted  to  a  jury,  it  must  be 
such  as  would  justify  the  finding  of  a  verdict  in  favor  of 
the  party  iotroducing  it.    Bryan  v.  Bullock^  193. 

21.  Where,  in  the  trial  of  an  action  to  hold  defendant  liable  as 
a  partner  of  S.  it  appeared  that  S.  was  engaged  in  l)uying 
timber  trees  from  divers  persons  and  converting  them  into 
cross  ties  and  selling  the  same  to  defendant,  as  he  had 
done  to  others  ;  that  defendant  agreed  to  pay  and  did  pay 
the  vendors  of  the  trees,  instead  of  paying  directly  to  8, 
by  accepting  the  latter's  drafts  on  him,  the  sellers  being 
protected  by  retaining  title  until  the  cross  ties  were  jjaid  for 
or  satisfactory  assurances  of  payment %vere  received ;  Held^ 
that  the  evidence  of  partnership  between  defendant  and 
S.  was  too  slight  to  be  submitted  to  the  jury.     Ibid. 

22.  Notwithstanding  the  dittsolution  of  an  attachment,  the 
plaintiff,  who  claims  that  the  property  has  been  transfer- 
red to  him  by  the  defendant  after  the  levy  of  the  warranty 
is  entitled  to  have  submitted  to  the  jury  an  issue  as  to  the 
ownership  of  the  property.    Jackson  v.  Burnett^  195. 

23.  A  testator  devised  property  to  the  use  of  **  The  Methodist 
Episcopal  Church,''  and  to  a  proceeding  instituted  by  the 
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executors  to  obtain  the  advice  of  the  court  ae  to  the  appli 
cation  of  the  devise  the  heirs  of  the  testator  and  two  relig 
ious  organizations,  the  ^^  Methodist  Episcopal  Church 
and  the  ^ ^Methodist  Episcopal  Church,  South, ^-  were  made 
parties  and  answered,  the  heirs  claiming  the  devise  to  be 
void  for  uncertainty,  and  each  of  the  religious  orjcaniza- 
tions  claiming  to  be  the  intended  devisee  ;  it  was  error  to 
rejecttestimony  offered  and  tending  to  show  (1)  that  the 
legal  name  of  neither  organization  came  within  the  very 
words  of  the  will,  one  being  "Trustees  of  the  Methodist 
Episcopal  Church,''  and  the  other  the  "  Methodist  Episco- 
pal Church,  South,''  and  (2)  that  both  organizations  were 
commonly  known  as  **  The  Methodist  Episcopal  Church." 
Tilley  v.  Ellis,  233. 


24.  In  such  case  an  issue  should  have  been  submitted  as  to 
which  church  the  testator  intended  to  devise  the  property 
by  the  use  of  words  applying  strictly  to  neither,  but  in 
common  parlance  to  both,  on  which  issue  admissions  or 
evidence  that  one  church  had  numerous  members  and 
church  buildings  in  the  testator's  county,  and  the  other 
none,  would  have  been  competent  to  show  the  testator** 
intention.     Ibid. 

25.  Where,  in  the  trial  of  an  action  against  partners  for  mali- 
cious prosecution,  it  appeared  that  plaintiff  had  been 
arrested  on  the  complaint  of  one  of  the  partners,  but  dis- 
charged on  preliminary  examination,  and  that  such  com- 
plaint, which  was  made  a  part  of  the  warrant,  charged  that 
the  plaintiff  did  unlawfully,  &c.,  and  by  false  repr««enta- 
tions  obtain  ice  from  the  firm  with  intent  to  defraud,  and, 
further,  contained  allegations  of  facts  which,  if  true,  consti- 
tuted embezzlement ;  Held,  that  it  was  error  in  the  trial 
court  to  restrict  the  defendants  to  showing  that  plaintiff 
was  guilty  of  cheating  by  false  pretences,  and  to  refuse  to 
charge  that,  if  the  jury  believed  the  facts  to  be  as  charged 
in  the  complaint  on  which  the  warrant  was  issued,  and  that 
either  of  the  defendants  had  knowledge  of  them  when  the 
complaint  was  made,  then  the  defendants  had  probable 
cauge  for  instituting  the  prosecution.  Durham  v.  Jon^if^ 
202. 

26.  Where,  in  the  trial  of  an  action  for  damages  sustained  by 
the  plaintiff  as  an  employee  of  the  defendant,  it  api>eared 
that  plaintiff  was  an  inexperienced  workman,  employed  to 
take  boards  from  defendant's  t^laning  machine ;  that  cer> 
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tain  knives  of  the  machine  were  dangerous  to  an  inexperi- 
enced person,  but  were  usually  guarded  by  a  shavings 
hood  ;  that  it  was  defendant's  orders  to  leave  the  hood  down 
while  the  knives  were  being  adjusted  and  till,  by  passing 
boards  through,  they  were  found  to  be  properly  adjusted  ; 
and  that  at  such  time  the  plaintiff  was  asked  to  assist  in 
taking  a  test-board  from  the  machine,  and  in  doing  so  his 
foot  was  brought  in  contact  with  the  knives ;  Held,  that 
defendant  was  negligent  in  failing  to  warn  plaintiff  of  the 
danger  from  the  knives  when  the  hood  was  down.  Tiwner 
V.  Lumber  Company,  387. 

27.  The  objection  that  a  charge  to  the  jury  was  not  sustained 

by  the  evidence  cannot  be  raised  for  the  first  time  in  this 
Court  on  appeal.    Ibid. 

28.  Where,  in  the  trial  of  an  action  for  damages  for  personal 
injuries,  it  appeared  that  the  conditions  were  precisely  the 
same  as  when  plaintiff  was  injured,  it  was  competent  to 
prove  that  once  before  an  employee  had  been  injured  by 
the  exposed  knives  of  a  planing  machine,  as  tending  to 
show  reasonable  ground  for  the  master  to  apprehend  like 
danger  if  the  knives  should  be  covered.    Ibid. 

29.  In  the  trial  of  an  action  for  damages  for  personal  injuries 
sustained  by  plaintiff  while  working  at  the  defendant's  plan- 
ing machine,  evidence  was  properly  admitted  to  show  that 
the  danger  connected  with  certian  parts  of  the  machine 
could  have  been  avoided  by  a  slight  alteration  in  such 
parts,  since  the  failure  to  make  such  alterations  tended  to 
show  want  of  due  care.    1  bid. 

30.  In  the  trial  of  an  action  against  a  telegraph  company  for 
damages  for  failure  to  send  a  telegram,  in  which  contribu- 
tory negligence  had  not  been  alleged  by  defendant,  the 
court  submitted  issues  involving  (1)  the  negligence  of  the 
defendant ;  (2)  the  contributory  negligence  of  plaintiffs  ;  (3) 
the  question  whether,  notwithstanding  the  contributory 
negligence  of  plaintiffs,  defendant  could,  by  ordinary  dili- 
gence, have  avoided  the  injury  ;  and  (4)  the  amount  of  dam- 
ages ;  Held.,  that,  as  under  the  third  and  fourth  issues, 
plaintiffs  could  develop  their  whole  case  and  have  every 
principle  of  law  to  which  they  were  entitled  applied,  in  any 
aspect  of  the  case,  the  submission  of  the  issues  as  to  con- 
tributory negligence  (while  not  necessary)  was  harmless 
error.    Andrews  v.  Telegraph  Company,  403. 
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81.  Where,  in  the  trial  of  an  action  aRainst  a  telegraph  company 
for  damages  for  negligent  failure  to  deliver  a  telegram,  the 
jury  answered  the  issue  as  to  the  negligence  of  the  company 
in  the  affirmative  ;  Held^  that  the  verdict  cured  any  error 
in  the  refusal  of  the  court  to  give  proper  instructions 
prayed  by  plaintiffs  touching  the  negligence  of  defendant. 
I  hid, 

82.  The  rule  that  evidence  must  be  addressed  to  the  ears  and 

not  to  the  eyes  is  to  prevent  the  exhibition  of  papers  about 
which  there  is  some  defect,  such  as  forgery,  erasure,  etc., 
concerning  which  only  expert  testimony  is  admissible; 
but,  when  there  is  no  defect  in  an  instrument  which  has 
been  put  in  evidence,  it  is  not  error  to  permit  it  to  be 
exhibited  to  the  jury  during  argument.   Riley  v.  Hale,  406. 

88.  In  the  trial  of  an  action,  brought  by  persons  admitted  to 
be  the  heirs  of  a  deceased  person,  to  set  aside  a  deed  of 
their  ancestor  obtained  through  undue  influence,  and  to 
recover  the  land  conveyed  thereby,  it  is  not  necessary  to 
submit  an  issue  as  to  plaintiff  ^s  ownership,  the  validity  of 
the  deed  being  the  only  question  of  fact  involved.     Ibid. 

84.  In  the  trial  of  an  action  to  set  aside  a  deed  alleged  to  have 
been  obtained  from  the  grantor  by  undue  influenoe  of  the 
defendants  and  others  in  their  behalf,  evidence  that  the 
mother  of  the  grantees  had,  prior  to  its  execution,  acquired 
a  strong  influence  over  the  grantor,  who  was  an  old  man. 
in  poor  health  and  of  feeble  mind:  that  she  caused  a 
separation  between  him  and  his  wife,  and  continued  to 
live  with  him  until  his  death,  is  admissible  on  the  issue  of 
undue  influence  in  obtaining  the  deed,  and,  together  with 
the  failure  of  the  grantees  to  show  payment  of  but  a  small 
part  of  the  value  of  the  property,  is  sufficient  to  authorize 
the  submission  of  the  issue  to  the  jury.    Ibid. 

85.  In  the  trial  of  an  action  to  which  the  defendant  had  set 
ux>  the  plea  of  the  Statute  of  Limitations,  it  was  improper 
to  allow  the  plaintiff  to  ask  the  defendant  on  cross-exam- 
ination, for  the  purpose  of  impeaching  him,  whether  be 
had  not  interposed  the  same  defense  to  various  claims  pre- 
viously.    Cecil  V.  Henderson,  422. 

86.  While  the  answer  of  a  witness  to  a  collateral  question 
drawn  out  on  cross-examination,  is  ordinarily  conclusive. 
yet,  when  such  question  is  as  to  declarations  of  the  witness 
and  is  asked  to  show  his  temper,  bias  or  disposition,  and 
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he  is  apprised  of  the  time  and  place  of  the  declarations,  the 
opposite  party  is  not  bound  by  the  answer,  but  may  con- 
tradict the  witness  by  other  testimony.  Cathey  v.  Shoe- 
maker^ 424. 

37.  The  omission  of  the  trial  judge  to  recapitulate  any  portion 
of  the  testimony  which  a  party  may  deem  material  should 
be  called  to  the  attention  of  the  judge  at  the  conclusion  of 
the  charge,  so  as  to  give  him  an  opportunity  to  correct  the 
omission.  After  verdict,  it  is  too  late  to  except  to  the  omifl- 
sion.    Ibid. 

88.  Where,  in  the  trial  of  a  summary  process  of  ejectment,  on 
appeal,  there  was  testimony  tending  to  show  that,  after 
some  contentions  between  plaintiff  and  defendant,  the  latter 
agreed  to  work  the  crop  to  the  satisfaction  of  the  plaintiff, 
if  he  were  allowed  to  remain  on  the  land,  and  that,  if  he 
failed  to  do  so,  he  would  surrender  possession,  it  was  not 
error  to  instruct  the  jury  that,  if  such  agreement  was  made 
by  the  defendant,  his  violation  of  it  was  a  forfeiture  of  the 
lease  and  the  plaintiff  had  a  right  to  eject  the  defendant 
by  summary  proceedings  before  the  justice  of  the  peace, 
and  the  jury  should  answer  in  the  negative  an  issue  as  to 
whether  the  removal  of  the  defendant  was  wrongful.    1  hid. 

89.  Where,  in  the  trial  of  an  action  for  the  contract  price  of  an 
engine  which  the  defendaots  had  retained  and  used  at  the 
instance  of  plaintiffs  while  the  latter  were  endeavoring  to 
remedy  defects,  the  defendants  set  up  as  a  defense  the 
breach  of  warranty  as  to  quality,  it  was  proper,  upon  the 
verdict  of  the  jury  for  the  actual  value  of  the  engine,  to 
allow  interest  on  the  same  from  the  time  the  engine  was 
delivered  and  first  set  in  operation.  Kester  v.  Miller  Bros.^ 
475. 

80.  Where,  in  an  action  of  debt  to  recover  the  purchase  price 
of  land,  the  court  erroneously  permitted  the  plaintiff  to 
show  by  his  own  parol  evidence  that  he  sold  the  land  to 
the  defendant,  such  error  was  cured  by  the  subsequent 
proof  of  the  sale  by  competent  and  uncontradicted 
evidence.    Proctor  v.  Finley,  586.  • 

41.  Where,  in  the  trial  of  an  action  for  the  contract  price  of 
sawing  lumber,  the  testimony  was  conflicting  as  to  whether 
the  price  was  agreed  to  be  paid  upon  the  completion  of  the 
sawing  or  upon  the  receipt  by  the  defendant  of  the  money 
on  a  sale  of  the  lumber,  it  was  error  to  charge  the  jury  that 
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if  they  should  tlnd  the  contract  to  be  that  the  lumber  was 
to  be  shipped  and  sold  before  the  saw  bill  was  to  be  due  and 
payable,  and  defendant  had  instructed  a  broker  to  sell  it, 
it  would  be  placing  the  lumber  beyond  the  control  or  reach 
of  the  plaintiff,  thereby  making  the  saw  bill  all  due  and 
payable,  and  that  they  should  so  find  that  it  was  due. 
Gardner  v.  Edwards,  666. 

42.  A  plaintiff  cannot  abandon  his  cause  of  action  and  recover 
upon  an  entirely  different  cause  of  action  without  amend- 
ment unless  the  defendant  enters  no  objection  and  permits 
the  case  to  be  tried  in  the  changed  aspect.  Jones  v.  JPrice^ 
573. 

43.  Where  the  complaint  in  an  action  alleged  a  contract 
betw^een  plaintiff  and  defendant,  it  was  error  in  the  trial 
of  the  action  to  admit  testimony  of  an  alleged  contract 
between  the  defendant  and  another  person  for  the 
plaintiff's  benefit.     Ibid. 

44.  Where,  in  the  trial  of  an  action  the  plaintiff  abandons  the 
cause  of  action  set  up  in  the  complaint  and  endeavors  to 
recover  upon  another,  upon  objection  by  the  defendant  the 
court  should  either  exclude  the  evidence  or  permit  an 
amendment  of  complaint  and  answer  and,  if  necessary, 
grant  defendant  a  continuance.    Ibid. 

45.  The  charge  of  the  trial  judge  need  not  recapitulate  the  evi- 
dence but  may  call  the  attention  of  the  jury  to  the  con- 
tentions of  the  parties  and  the  principal  evidence  relating 
thereto.    Bank  v.  Sumner,  591. 

46.  An  omission  to  state  evidence  favorable  to  a  party  is  not 
assignable  as  error  unless  pointed  out  at  the  time.     Ibid. 

47.  Where  the  only  evidence  of  indulgence  given  to  a  principal 
debtor  was  that  the  creditor,  in  compliance  with  his  request 
to  be  allowed  time  to  sell  some  land  in  order  to  pay  the  debt, 
gave  him  30  days,  but  there  was  no  consideration  for  such 
extension  and  no  contract  not  to  sue,  and  suit  was  brought 
to  the  next  ensuing  term  of  court ;  Held,  that  there  was  no 
such  indulgence  as  would  release  the  surety.    Ibid. 

48.  Where,  in  an  action  for  damages,  the  gravamen  of  plain- 
tiff's complaint  was  that  a  plank  ''  seemed''  safe  when  in 
fact  it  was  in  such  bad  condition  that  it  would  not  sustain 
her  weight  but  gave  way  so  as  to  cause  her  to  fall  and 
receive  injuries,  her  testimony  to  that  effect  was  not  oon- 
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tradictedby  the  testimony  of  defendant's  witness  that 
the  sidewalk  was  ^*  in  pretty  fair  condition/'  that  he  **  did 
not  see  any  defective  stringers  or  planks  there''  and 
that  ''  the  stringers  were  good  and  the  planks  seemed 
good."    Sheldon  v.  City  of  Asheville,  606. 

49.  Where,  in  the  trial  of  au  action  for  damages  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant,  contribu- 
tory negligence  is  set  up  as  a  defense,  and  there  is  but  one 
inference  deducible  from  the  testimony,  it  is  the  exclusive 
duty  of  the  court  to  determine  whether  an  injury  has  been 
caused  by  the  negligence  of  one  or  the  concurrent  negli- 
gence of  both  parties  ;  and  it  is  only  where  more  than  one 
inference  can  be  drawn  from  the  testimony  by  reasonable 
minds  that  the  jury  are  at  liberty  to  apply,  as  a  test  of  the 
conduct  of  the  injured  party,  the  **  rule  of  the  prudent 
man."    Ibid. 

50.  Where,  in  the  trial  of  an  an  action  against  a  city  for  dam- 
ages for  an  injury  alleged  to  have  been  received  by  plaintiff 
by  reason  of  the  defective  condition  of  a  sidewalk,  there 
was  no  material  conflict  in  the  evidence  as  to  the  condition 
of  the  sidewalk,  it  was  proper  to  instruct  the  jury  that,  if 
they  believed  the  sidewalk  was  in  the  condition  testified 
to  by  the  witnesses  and  was  allowed  to  remain  so  for  any 
considerable  time  so  as  to  raise  a  presumption  of  notice 
on  the  part  of  the  city,  or  that  the  authorities  actually 
had  notice  of  its  condition,  then  the  jury  should  find  the 
issue  as  to  defendant's  negligence  in  the  affirmative.  Ibid. 

51.  Where  no  requests  for  instruction  are  made  by  counsel  as 
to  the  application  of  the  law  to  the  testimony  bearing 
upon  an  issue  involving  negligence  or  contributory  negli- 
gence, it  is  not  only  the  province  but  the  duty  of  the  trial 
judge  to  give  the  general  definition  of  ordinary  care. 
McCracken  v.  Smathers,  617. 

52.  The  test  of  what  constitutes  ordinary  care  being  what  is 
commonly  called  *^the  rule  of  the  prudent  man,"  a  trial 
judge  will  be  deemed  to  have  declared  and  explained  the 
law  in  the  trial  case  involving  the  issue  of  contributory 
negligence,  when  he  has  submitted  that  rule  to  the  jury 
for  their  guidance.    Ibid. 

53.  In  an  action  against  a  dentist  for  malpractice,  whereby 
plaintiff  was  injured,  the  defendant  set  upas  a  defense  the 
contributory  negligence  of  the  plaintiff.    On  the  trial  the 
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plaintiff  made  no  request  for  special  instmction  as  to  what 
constituted  contributory  negligence;  Held,  that  an  in- 
struction that,  if  plaintiff  was  guilty  of  contribatory  neg- 
ligence which  was  the  proximate  cause  of  her  injury,  she 
could  not  recover,  was  erroneous  without  an  accompany- 
ing explanatiou  as  to  what  constituted  contributory  negli- 
gence.   Ibid. 

54.  In  the  trial  of  an  action  it  is  not  error  to  eliminate  from  an 
issue  tendered  superflons  words  and  words  which  gi^e  to 
it  a  construction  not  warranted  by  the  testimony.  Allen 
V.  Railroad  Company,  710. 

55.  Where  an  action  is  brought  and  tried  as  an  action  in  tort  it 
must  be  reviewed  on  appeal  on  the  same  theory,  and  this 
Court  will  not  undertake  to  determine  whether  it  might 
not  have  been  tried*  favorably  for  the  plaintiff,  as  an  action 
for  breach  of  contract,  even  though  the  complaint  contain 
averments  which  would  sustain  such  an  action.    Ibid, 

56.  In  the  trial  of  an  action  for  injuries  to  a  brakeman  caused 
by  the  negligence  of  the  conductor,  defendant  was  not 
prejudiced  by  an  instruction  that  the  conductor  could 
change  his  own  relation  to  the  company  from  that  of  alter 
ego  to  that  of  fellow  servant  of  the  brakeman  by  volun- 
teering to  anticipate  the  plaintiff  in  the  perforiiiance  of 
his  ordinary  duty.    Purcell  v.  Railroad  Company,  728. 

57.  Where  there  is  evidence  of  a  fact  which,  in  connection 
with  other  matters,  if  proved,  would  establish  the  fact  in 
issue,  then  the  fact  so  calculated  to  form  a  link  in  the 
chain,  although  the  other  links  are  not  supplied,  is  some 
evidence  tending  to  establish  the  fact  in  issue,  and  its  suffi- 
ciency should  be  passed  on  by  the  jury;  otherwise  when 
the  evidence,  under  no  circumstances,  has  any  relevancy 
or  tendency  to  establish  the  fact  in  issue.  Weeks  v.  Rail- 
road Company,  740. 

58.  In  an  action  for  personal  injuries  caused  by  being  thrown 
from  a  car  by  a  collision  with  an  engine,  where  there  was 
some  evidence  tending  to  show  that  a  sudden  push  of  the 
engine  was  reckless  negligence,  it  was  error  for  the  court 
to  state  that  under  the  evidence  the  plaintiff  was  not 
entitled  to  recover.     Ibid. 

■ 

69.  An  employer  is  required,  in  the  conduct  of  his  business  by 
his  servants,  to  provide  only  against  danger  that  can  rea- 
sonably be  expected  and  not  against  the  consequences  o  f 
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accidents  that  may  or  may  not  happen  ;  and  whether  due 
diligence  has  or  has  not  been  observed  by  the  employer 
to  gnard  against  injury  to  his  servant  is  a  question  for  the 
jury.     Williams  v.  Railroad  Company,  746. 

60.  In  the  trial  of  an  action  by  a  servant  against  his  master 
for  injuries  received  from  the  fail  of  a  timber  which  was 
being  raised  by  a  rope  which  slipped  off,  it  was  error  to 
instruct  the  jury  that  the  defendant  was  negligent  if  the 
rope  was  so  fastened  that  it  was  **  liable  "  to  slip  off.    Ibid. 

61.  Where,  in  the  trial  of  an  action  for  damages,  one  issue  was 
whether  plaintiff  was  injured  by  defendant's  train,  and  it 
was  admitted  by  the  defendant  that  plaintiff  was  hurt  by 
being  struck  by  defendant's  train,  it  was  proper  to  direct 
the  jury  to  answer  the  issue  in  the  affirmative.  Little  y. 
Railroad  Company,  771. 

62.  In  the  trial  6f  an  action  for  damages  it  appeared  that 
plaintiff  attempted  to  walk  across  a  trestle  on  defendant's 
road,  and  while  so  doing  was  struck  by  a  train  and  injured. 
The  trestle  was  about  300  feet  long  and  50  high.  Before 
going  on  the  trestle,  plaintiff  saw  a  signboard  warning  all 
persons  not  to  cross  it,  and  he  knew,  too,  that  it  was  about 
time  for  li  train  to  pass ;  Held,  that  it  was  not  error  to 
direct  the  jury  to  find  the  plaintiff  was  guilty  of  contribu- 
tory negligence.    Ibid. 

68.  Where,  in  the  trial  of  an  action  involving  the  question  of 
negligence  and  contributory  negligence,  the  facts  are 
undisputed  and  but  a  single  inference  can  be  drawn  from 
them,  it  is  the  exclusive  duty  of  the  court  to  determine 
whether  an  injury  has  been  caused  by  the  negligence  of 
one  party  or  the  concurrent  negligence  of  both  parties ; 
hence.    Ibid. 

64.  Where,  in  the  trial  of  an  action  for  damages,  it  appeared 
that  plaintiff,  while  crossing  a  long  high  trestle,  saw  a  train 
coming  and  got  out  on  the  cap-sill,  but  was  struck  by  some 
part  of  the  train  ;  that  workmen  repairing  the  bridge  often 
took  that  position  to  avoid  passing  trains  without  injury ; 
that  the  engineer  saw  plaintiff  on  the  trestle,  and  slowed 
down ;  that  seeing  plaintiff  go  out  on  the  cap-sill,  and 
thinking  he  was  safe,  he  did  not  stop  his  train,  but  crossed 
the  trestle  at  the  usual  rate  of  speed  ;  Held,  that  it  was  not 
error  to  instruct  the  jury,  if  they  believed  the  testimony, 
to  find  that  the  engineer  had  exercised  reasonable  care. 
Ibid. 
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65.  It  was  not  error  to  permit  the  defendant  to  show  that 
workmen  often  took  a  position  on  the  cap -sill  of  the  tres- 
tle to  avoid  passing  trains,  and  that  no  one  had  ever  been 
injured  whilejn  such  position.    Ibid. 

66.  The  trial  judge,  having  at  the  request  of  plaintiff  put  his 
charge  in  writing,  read  and  handed  it  to  the  jury  and 
allowed  them  to  carry  it  to  the  jury  room.  The  plaintiff 
objected  upon  the  ground  that  the  court  had  not  been 
requested  to  hand  the  written  charge  to  the  jury.  There- 
upon, and  after  his  Honor  had  offered  to  withdraw  the 
written  charge  from  the  jury  in  whose  possession  it  had 
been  about  five  minutes,  the  defendant  requested  that  the 

jury  be  permitted  to  keep  the  written  charge  in  accord- 
ance with  the  Act  (Ch.  137,  Acts  of  1885) ;  Held^  that  it  was 
not  error,  upon  such  request  of  the  defendant,  to  permit 
the  jury  to  retain  the  written  charge.    Ibid. 

67.  While  recapitulating  the  evidence  to  the  jury,  the  trial 
judge  referred  to  the  answer  of  the  defendant  which  had 
been  put  in  evidence  by  the  plaintiff,  as  appearing  "to  be 
in  the  usual  legal  form  ;^'  Held,  that  such  remark  was  not 
an  expression  of  opinion  upon  the  evidence.     Ibid. 

68.  In  the  trial  of  an  indictment  for  fornication  and  adultery, 
it  is  not  necessary  to  show  by  direct  proof  the  actual  bed- 
ding and  cohabiting,  but  only  beyond  a  reasonable  doubt 
circumstances  from  which  the  guilt  of  the  parties  may  be 
inferred.    State  v.  Dukes,  782. 

69.  Where  one  charged  with  the  paternity  of  a  bastard  child 
failed  to  demand  an  opportunity  to  confront  and  cross- 
examine  the  prosecutrix  at  the  time  her  written  examina- 
tion was  offered,  he  waived  thereby  his  right  to  subse- 
quently object  to  the  evidence  on  the  ground  that  he  was 
not  offered  such  opportunity.    State  v.  Rogers,  793. 

70.  Notwithstanding  the  fact  that  the  oath  and  examina- 
tion of  the  mother  of  a  bastard  child  are  presumptive 
evidence  against  defendant,  yet,  if  the  defendant  denies 
the  paternity  and  contradicts  the  testimony  of  the  prose- 
cutrix, the  matter  is  put  at  large,  and  the  jury  must  be 
satisfied,  beyond  a  reasonable  doubt,  of  the  defendant's 
guilt,  and  an  instruction  which  allows  the  jury  to  convict 
on  testimony  that  merely  "satisfies^'  them  of  his  guilt,  is 
erroneous.    1  bid. 
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71.  Where,  Id  the  trial  of  one  charged  with  forgery,  there  was 
evideDce  that  the  prosecutor^s  cashier  missed  from  his 
employer's  check  book  two  numbered  blank  checks;  that 
on  the  afternoon  of  the  same  day  defeodant,  who  had  been 
about  the  prosecutor's  office  in  the  forenoon,  presented  a 
check  at  the  bank,  numbered  like  one  of  the  missing  blank 
checks,  and  fraudulently  purporting  to  be  signed  by  the 
prosecutor  ;  that,  on  being  questioned  by  the  bank  teller, 
defendant  tore  up  the  check  and  ran  away  ;  and  that  when 
arrested  a  part  of  the  signed  check  was  found  on  him, 
together  with  a  blank  check,  the  number  on  which  corres- 
ponded with  one  of  the  missing  checks — is  sufficient  to 
establish  a  charge  of  forgery.     State  v.  Matlock^  806. 

72.  Where  the  answer  of  a  witness  for  the  State  to  a  question 
put  by  the  State  is  not  responsive,  the  defendant  having 
failed  to  exercise  his  privilege  of  cross-examining  the  wit- 
ness, cannot  complain  because  the  answer  is  allowed  to 
stand.     Ibid. 

73.  Where  on  the  trial  of  defendant,  who  was  charged  with 
causing  the  death  of  one  Gr.  by  screwing  down  the  safety 
valve  of  a  boiler  of  which  G.  was  fireman,  thereby  inten- 
tionally causiog  an  explosion  which  resulted  in  the  death 
of  G.  and  another,  there  was  evidence  tending  to  show 
that  defendant  had  malice  toward  G.,  who  had  taken  his 
place  as  fireman  after  bis  discharge  from  that  position ; 
that  he  was  at  the  boiler  alone  about  midnight  of  the  night 
before  the  explosion ;  that  the  valve  had  been  screwed 
down  by  some  one  unknown,  and  the  explosion  thus 
caused;  that  the  defendant  soon  after  the  exj^losion  was 
heard  to  say  that  he  had  been  expecting  every  minute  that 
morniDg  to  hear  the  explosion,  and  consequently  had  not 
gone  near  it,  and  that  he  had  said  the  day  before  that  the 
explosion  would  occur,  and  that  defendant's  character  was 
bad ;  Held^  that  the  evidence  was  sufficient  to  authorize 
the  trial  judge  to  submit  the  case  to  the  jury.  Statev.Beal, 
809. 

74.  On  a  trial  for  lar»3eny  in  the  superior  court  the  fact  that 
the  amount  stolen  was  less  than  $20,  and  that  the  taking 
was  neither  from  the  person  nor  a  dwelling  house,  is  mat- 
ter of  defense  which  it  is  incumbent  on  the  defendant  to 
show  in  diminution  of  the  sentence.    State  v.  Harris,  811. 

75.  Where,  in  the  trial  of  an  indictment  for  larceny,  there  is  a 
dispute  about  the  value  of  the  thing  taken,  it  is  incumb- 
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ent  on  the  defendant  to  demand  a  finding  upon  that  eub- 
ject  by  the  jury.     1  hid. 

76.  The  object  of  a  trial  being  to  ascertain  the  truth  of  the 
matter  in  controversy,  the  trial  judge  may,  in  his  disere- 
tion,  permit  a  witness  to  be  recalled  after  the  party  has 
rested  his  case,  or  even  after  all  the  evidence  has  closed. 
State  V.  Groves,  822. 

77.  Where,  at  the  conclusion  of  the  prosecution's  case  on  trial, 
the  defendant  demurs  to  the  evidence,  it  is  proper  for  the 
Court,  upon  overruling  the  demurrer,  to  refuse  permission 
to  the  defendant  to  offer  any  testimony,  and  to  charge  the 
jury  on  the  state  of  facts  admitted  by  the  demurrer.  Ibid. 

78.  When  a  defendant  desires  the  benefit  of  a  demurrer  to  the 
evidence,  he  should  first  introduce  his  testimony,  and  then 
ask  an  instruction  that  there  is  not  sufiicient  evidence  to 
go  to  the  jury.    Ibid. 

79.  A  mere  omission  to  charge  the  jury  on  a  particular  aspect 
of  the  case  is  not  ground  for  an  exception  unless  an 
instruction  Js  asked  and  refused.     Ibid. 

80.  Where,  in  the  trial  of  an  indictment  for  forcible  trespass, 
it  appeared  that  the  prosecutor^s  mill  was  placed  on  land 
leased  by  the  defendant,  with  the  consent  and  under  con- 
tract with  the  latter  that  the  defendant  was  to  furnish 
logji  to  be  sawed  by  the  prosecutor  at  a  specified  price; 
that  the  defendant  and  his  laborers  destroved  the  mill  in 
the  presence  of  the  prosecutor,  who  protested  against  it ; 
that  no  notice  had  been  given  to  pro-secutor  of  defendant's 
intention  to  remove  the  mill,  and  that  defendant,  when 
asked  why  he  did  not  let  the  prosecutor  know  that  he  was 
going  to  tear  down  the  mill,  said  :  '*  It  would  not  have 
done,"  the  owner  '*  was  in  possession  and  would  have  been 
bad  to  get  out ;"  Held,  that  it  was  proper  to  leave  to  the 
jury  the  question  whether  the  defendant  was  guilty  after 
determining  in  whom  was  the  possession.  State  v.  Wood- 
ward, 836. 

81.  On  a  trial  for  perjury  alleged  to  have  been  committed  in 
the  trial  of  a  civil  case  by  defendant  swearing  that  he  had 
never  been  a  member  of  a  certain  firm,  the  defendant  may 
show,  as  a  matter  of  defense,  that  no  such  firm  existed. 
State  V.  Smith,  856. 
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82.  The  fact  that  some  of  the  State's  witnesses  testified  that 
defendant  had  told  them  that  he  was  a  member  of  the  firm, 
as  was  sought  to  be  shown  in  the  civil  case,  did  not. estop 
defendant  from  showing  that  he  was  not  a  member  and 
that  his  statement  to  such  witnesses  was  not  correct.    Ibid. 

83.  The  question  whether  a  defendant,  indicted  for  assault 
with  a  deadly  weapon,  has  reason  to  believe  that  the  per- 
son attacked  intended  to  assault  him,  is  a  question  for  the 
consideration  of  the  jury,  and  not  for  the  defendant  or  the 
trial  judge,  who  should  submit  the  case  with  appropriate 
instructions.     State  v.  Harris^  861. 

84.  Where  defendant  and  prosecutor,  unfriendly  for  some 
time,  had  words,  after  which,  the  defendant  testified,  the 
prosecutor  followed  him,  with  his  hand  at  his  hip  pocket, 
as  he  went  to  his  cart ;  and  that,  fearing  the  prosecutor, 
and  fearful  of  assault,  he  then  shot  him  ;  Held^  that  the 
court  erred  in  ch  irking  the  jury  that  if  they  believed  the 
evidence,  in  any  aspect,  the  defendant  was  guilty.    Ibid, 

85.  Where,  in  the  trial  of  an  indictment  for  cruelty  to  animals, 
it  appeared  that  the  defendant  was  a  policeman,  and  in 
the  attempt  to  stop  a  runaway  horse  on  the  streets  of  a 
town,  struck  it  with  a  large  stone  and  caused  it  to  fall ; 
Held,  that  it  was  error  to  direct  a  verdict  of  guilty,  it  being 
the  province  of  the  jury  to  determine  whether  the  pre- 
sumption that  the  policeman  acted  in  good  faith,  in  the 
disuhargeof  liisduty,  was  overcome  by  proof  of  a  •^willful" 
purpose  to  injure  the  hor.^e.     >State  v.  Isley,  862. 

86.  Where  one  aids  and  abets  the  commission  of  a  burglary, 
although  he  does  not  go  within  forty  feet  of  the  house  that 
is  broken,  he  is  equally  guilty  with  the  one  who  actually 
enters.    State  v.  Pearson,  871. 

87.  The  facts  recited  in  the  opinion  of  the  court  held  to  be 
sufficient  to  be  submitted  to  the  jury  on  the  question  of 
defendant's  guilt,  the  credibility  and  weight  of  such  evi- 
dence being  exclusively  for  the  jury.     Ibid. 

88.  Where  counsel  for  defendant  in  his  argument  addressed  his 
remarks  to  certain  members  of  the  jury  individually, 
instead  of  collectively,  it  was  not  error  in  the  judge  to 
interrupt  him,  such  matters  being  in  the  sound  discretion 
of  the  trial  judy:e.     1  bid. 

89.  Where,  on  the  trial  of  one  charged  with  larceny,  it  appeared 
that  the  ofifence  was  committed  in  the  known  presence  of 
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the  owner  of  the  property,  and  the  defendant  claimed  that 
his  offence  was  only  a  forcible  trespass,  it  was  error  to 
refuse  to  submit  to  the  jury  the  question  of  felonioos 
intent.     State  v.  Coy,  901. 

90.  On  the  trial  of  defendant  for  murder,  he  testified  that  as  he 
and  his  co-defendants  approached  the  deceased  and  other 
Indians,  the  deceased  threw  a  rock  at  him  and  the  other 
defendants  (one  of  whom  was  struck),  and  that  he,  the 
defendant,  thereupon  assaulted  and  cut  the  deceased  with 
a  knife,  and  that  he  thought  he  was  right  in  doing  so,  as 
he  was  afraid  of  the  Indians.  Upon  cross-examination,  the 
State  was  allowed  to  ask  him  if  he  considered  himself  jus- 
tified in  jumping  on  the  deceased  and  cutting  him  with  a 
knife,  when  one  of  the  other  defendants  was  already  upon 
him ;  Held,  there  was  no  error  in  permitting  the  question. 
State  V.  Baker,  912. 

91.  The  declarations  of  a  defendant,  charged  with  murder, 
made  a  few  hours  before  the  homicide,  and  tending  to  show 
animosity  against  the  deceased,  were  properly  admitted  as 
evidence  on  the  trial.     Ibid. 

92.  In  the  trial  of  an  indictment  for  forcible  trespass,  it 
appeared  that  defendant  purchased  the  lease  of  a  stone 
quarry  from  B.,  the  lessee,  and  entered  into  possession  and 
began  to  work  it ;  that  thereafter  B.  acquired  the  fee  sim- 
ple title  to  the  quarry  and  in  the  interval  between  working 
hours,  and  while  defendant  was  absent,  entered  and  moved 
out  defendant's  '* things-'  from  the  quarry.  The  next 
morning  defendant  with  several  employees,  with  show  of 
force,  but  without  a  breach  of  the  peace,  went  to  the 
quarry  and  entered  ;  Held,  that  it  was  error  to  refuse  to 
charge  that,  if  defendant  entered  into  possession  under  a 
contract  of  sale  of  B.'s  interest,  and  afterwar  s  B.  pur- 
chased the  fee  and  entered  in  the  night-time,  and  when 
defendant  came  to  work  the  following  day  he  was  forbidden 
to  enter,  defendant's  entry  under  such  circumstances 
would  not  be  forcible  trespass,  defendant  being  in  posses- 
sion of  the  land.    State  v.  Ckilds,  858. 

93.  In  such  case  it  was  error  to  charge  that,  if  the  jury  biBlieved 
the  evidence,  B.  "was  in  possession, — what  the  law  calls 

*  possession.' "    Ibid. 
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TRUST : 

1.  While,  as  to  matters  pertaining:  to  the  partnership  business, 

each  partner  is  a  trustee  for  the  partnership,  such  relation 
is  not  created  between  the  individual  partners  as  to  trans- 
actions not  connected  with  the  partnership  business.  Las- 
siter  V.  Stainbacky  103. 

2.  Where  a  partner  with  the  knowledge  and  consent  of  the 

other  partner  used  the  firm's  money  to  pay  for  improve- 
ments on  his  own  land,  charging  himself  with  the  money 
upon  the  books  of  the  firm,  he  became  the  individual 
debtor  of  and  not  a  trustee  for  the  firm,  and  the  other 
partner  cannot  follow  the  fund  and  have  it  declared  a  lien 
upon  the  improvements.     Ibid. 

TRUSTEES: 

1.  Trustees  have  no  right  to  sell  trust  property  unless  author- 

ized by  the  instrument  creating  the  trust  or  by  an  order 
of  court  of  equity,  persons  purchasing  from  them  do  so  at 
their  peril.     Cox  v.  Bank,  302. 

2.  An  executor  has  the  right  to  sell  or  pledge  securities  belong- 

ing to  the  estate  only  for  the  purpose  of  the  estate,  and,  in 
the  absence  of  coUusiou,  the  purchaser  need  not  look  to 
the  application  of  the  proceeds.     Ibid, 

3.  Where  stock  in  a  bank  was  bequeathed  to  trustees  in  trust 

for  one  for  life,  with  remainder  over,  and  the  executors  of 
the  estate,  by  a  simple  endorsement,  without  indicating 
whether  the  transfer  was  a  sale  or  payment  of  the  legacy, 
transferred  the  certificate  to  the  life  beneficiary,  who 
transferred  it  to  the  bank,  which  had  notice  of  the  pro- 
visions of  the  wiil,  but  did  not  make  inquiry  as  to  the 
nature  of  tr.e  transfer;  and  it  further  appeared  that  the 
condition  of  the  estate  did  not  necessitate  a  sale  of  the 
stock  by  the  executors :  Held,  that  the  bank  was  negli- 
gent in  not  making  the  necessary  inquiries,  and  is  liable 
for  the  loss  of  the  stock  to  the  remainderman.    Ibid. 

TRUST  DEED: 

Where  a  trust  deed  provided  that  the  trustee  should  hold  the 
property  for  the  use  of  the  wife  of  the  grantor  and  her  two 
children,  the  income  and  profits  to  be  used  for  the  rtupport 
of  the  said  wife  and  children,  and  that,  at  the  death  of  the 
wife,  the  property  should  be  held  for  the  use  of  said  chil- 
dren until  they  arrived  at  full  age  ;  Held,  that  the  wife  and 
children  were  tenants  in  common  in  the  trust  estate  from 
the  date  of  the  deed.     Wilson  v.  Wilson.  588. 
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TRUSTEE'S  DEED  : 

When  it  does  not  appear  that  trustees  have  not  obeyed 
and  carried  oat  the  powers  conferred  upon  them  by  a  deed 
of  trust,  a  deed  by  them  is  not  objectionable  because  it 
does  not  contain  a  clause  of  warrant}'.    Bank  v.  Pearson^ 

494. 

TRUST  FUND,  Action  to  Follow  : 

J.,  being  indebted  to  H.,  assigned  to  him  an  unsecured  note  of 
P.  for  $983.  H.  insisting  upon  security,  J.  induced  P.  t-o 
execute  a  mortgage  to  secure  a  note  for  $1,618,  covering  the 
aggregate  of  other  indebtedness  and  the  $983  note,  which 
latter,  however,  was  in  no  wise  mentioned  in  the  new  note 
or  mortgage.  J.  then  assigned  the  $1,618  note  before 
maturity  to  V.  &  B.  as  collateral  security  for  a  debt  due  by 
him  to  them,  the  latter  having  no  notice  of  the  fact  that 
the  $1,618  note  included  the  debt  which  had  been  assig^ned 
to  H.  Subsequently,  J.  made  a  general  assignment  of  all 
his  property  to  a  Trustee,  giving  a  preference  to  the  debt 
due  to  V.  &  B.  By  a  foreclosure  of  the  P.  mortgage,  the 
debt  of  V.  &  B.  was  paid  without  entrenching  upon  the 
funds  in  the  hands  of  the  Trustee,  which  were  sufficient  to 
pay  V.   &   B.'s  debt  and  prior  preferences ;  Held^ 

(1.)  That  the  fact  that  V.  &  B.  hadtw^o  securities  for  their  debt 
does  not  entitle  H.,  who  had  no  lien  upon  the  property 
appropriated  to  the  payment  of  V.  &  B.'s  debt,  to  be  subro- 
gated to  the  rights  of  the  latter  under  the  trust  deed. 

(2.)  That  while  H.  may  have  enforced  his  equitable  lien  against 
J.  and  P.  before  the  mortgage  was  paid  off  by  the  fore- 
closure sale,  he  cannot  follow  the  fund  arising  from  sncU 
sale  either  into  the  hands  of  V.  &  B.,  since  they  to^k  the  P. 
note  and  mortgage  for  value  and  without  notice  of  H.'s 
equity,  or  into  the  hands  of  the  Trustee  of  J.,  since  it  is 
not,  and  never  has  been,  in  his  hands.  Vaughan  v.  Jef^ 
freys,  135. 

* 

ULTRA  VIRES  : 

1.  A  consent  judgment  rendered  against  a  municipality  for  a 
subscription  to  a  railroad  company  is  ultra  vires  and  void 
when  the  act  of  the  General  Assembly  authorizing  the  sub- 
scription was  not  passed  as  required  by  Section  14,  Article 
3,  of  the  Constitution.    Bank  v.  Commissioners^  214. 
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2.  Where  a  statute  authorizing  the  levy  of  a  tax  beyond  the 
constitutional  limit  for  a  special  purpose  is  infra  vires^  the 
taxes  collected  beyond  the  requirements  of  the  special 
purpose  may  be  turned  into  the  general  fund  and  used  for 
general  purposes,  but  where  the  act  authorizes  the  levy 
partly  for  a  "special  purpose"  and  partly  for  general  pur- 
poses it  is  ultra  vires  and  no  part  of  the  levy  can  be  col- 
lected.    Williama  v.  Commissioners^  520. 

UNDUE  INFLUENCE  : 

1.  Where,  in  an  action  to  set  aside  a  deed  alleged  to  have  been 

obtained  by  undue  influence,  the  complaint  states  that  the 
said  deed  was  obtained  by  the  undue  influence  of  the 
defendants  over  J.  R.  (the  grantor),  and  of  other  persons 
in  their  behalf ;  Held^  that  the  complaint  states  a  cause  of 
action.     Riley  v.  Hall^  406. 

2.  Where,  in  the  trial  of  an  action  to  cancel  and  set  aside  a 

deed  alleged  to  have  been  procured  by  undue  influence,  it 
appeared  that  the  grantor  was  old  and  infirm,  and  was 
very  fond  of  the  grantee,  her  cousin,  and  placed  great  con- 
fidence in  him  ;  that  the  consideration  for  the  deed  was  an 
agreement  on  the  part  of  the  grantee  to  support  the 
grantor  for  life,  which,  according  to  her  life-expectancy, 
was  fair  and  adequate  ;  Held^  that  the  evidence  was  not 
sufficient  to  show  the  existence  of  a  fiduciary  relation 
between  the  parties  so  as  to  raise  a  presumption  of  unfair 
dealing  or  undue  influence.    Mauney  v.  Redwine,  534. 

Allegation  of  in  Complaint : 

In  an  action  to  set  aside  conveyances  alleged  to  have  been 
procured  by  fraud  and  undue  influence,  a  cause  of  action 
is  stated  by  the  complaint  which  alleges  that  the  defend- 
ant, who  had  been  the  former  mistre sj*  of  the  grantor  and 
in  order  to  marry  whom  he  had  procured  a  divorce  from 
his  wife,  had  *'  by  continued  persuasion,  by  alternate  flat- 
tery and  complaining,  by  excessive  importunity,  by  threats 
of  abandonment  obtained  undue  influence  over  the  will  of 
the  said  Smith,  deceased,  *  the  grantor,^  and  by  means  of 
this  fraud  and  undue  influence  phe  exerted  such  a  domestic 
and  social  force  upon  the  said  Smith  that  he  executed  the 
deeds,  etc.,  and  the  plaintiffs  aver  that  said  deeds  were 
executed  by  reason  of  said  fraud  or  undue  influence,  and 
not  of  the  free  will  and  consent  of  said  Smith."  Smith  v. 
Smith,  314. 


1196  INDEX. 


USURIOUS  INTEREST: 


1.  In  an  action  under  Section  3886  of  The  Code,  to  recover 

twice  the  amount  of  interest  paid,  the  complaint  alleged 
that  defendant,  in  the  inception  of  the  contract, ''  received, 
reserved  and  charged  the  plaintiff  $300  as  usury/^  and  that 
**  in  addition  to  said  charges  of  usury  the  defendant  like- 
wise charged, reserved  and  received  other  usurious  amounts 
over  and  above  the  legal  rate  of  interest,  to- wit :  (specify- 
ing the  amounts,  dates,  &c.,)  and  that  said  sums  were 
charged  against  plaintiff  and  knowingly  taken,  received 
and  collected  by  defendant  in  violation  of  l^he  Code,  Sec- 
tion 8836  ;  Held,  that  the  complaint  contained  a  sufficient 
allegation  of  payme'iit  of  the  sums  by  plaintiff  to  defendant, 
and  upon  a  finding  of  such  allegations  to  be  true  the  court 
below  rightly  gave  judgment  for  double  the  amount  of 
interest  paid  within  two  years  prior  to  beginning  of  the 
action.    Smith  v.  Building  and  Loan  Association^  849. 

2.  Where  usurious  interest  is  charged,  all  interest  is  forfeited, 

and,  the  legal  effect  of  the  contract  being  simply  a  loan 
without  interest,  all  payments,  however  made,  must  be 
credited  on  the  principal,  and  in  addition  the  borrower  is 
entitled  to  recover,  or  have  credited  on  the  debt,  double 
the  amount  of  payments  made  as  interest  within  two 
years  prior  to  action  brought.     Ibid. 

3.  Where,  in  an  action  under  Section  3836,  to  recover  double 

the  amount  of  interest  paid,  judgment  is  rendered  for  the 
defendant  on  the  debt  due  to  him  set  up  as  a  counter-claim 
and  in  excess  of  the  plaintiff's  claim,  such  judgment  car- 
ries the  costs  against  the  plaintiff,  but  where  the  judg- 
ment appealed  from  is  partly  affirmed  and  partly 
reversed,  in  the  exercise  of  the  discretion  allowed  by  Sec- 
tion 527  (2)  of  The  Code,  the  costs  of  this  Court  will  be 
divided,  so  that  each  party  shall  pay  his  own  costs.     Ibid. 

4.  A  penalty  or  fine  for  non-payment  of  interest  is  nsnrioas 

interest.     Smith  v.  Building  and  Loan  Association,  257. 

5.  In  an  action  under  Section  3836  of  The  Code,  to  recover 

-double  the  amount  of  interest  paid,  the  defendant  may  set 
up  a  counter-claim  for  the  debt  on  which  the  usury  was 
paid,  since  it  arises  *^'out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim  or  is  connected  with  the  subject  of  the  action." 
Ibid, 
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6,  In  aD  action  governed  by  Section  3886  of  The  Code,  to 
recover  twice  the  amount  of  interest  paid,  the  plaintiff  is 
debarred  from  basing  his  claim  on  payments  made  more 
than  two  yeai*s  before  suit  brought;  otherwise,  in  an 
action  governed  by  Chapter  69,  Acts  of  1895,  in  which  the 
plaintiff  is  not  barred  until  two  years  after  payment  in 
full  of  the  indebtedness.    Ibid. 

VAGUE  AND   INDEFINITE  DESCRIPTION   (See  Descrip- 
tion). 

VALUE  OF  PROPERTY  STOLEN : 

Where,  in  the  trial  of  an  indictment  for  larceny,  there  is  a  dis- 
pute about  the  value  of  the  thing  taken,  it  is  incumbent 
on  the  defendant  to  demand  a  finding  upon  that  subject 
by  the  jury.    State  v.  Harris ,  811. 

VENDOR  AND  VENDEE  : 

The  purchaser  of  land  when  title  is  reserved  stands  in  the 
relation  of  a  mortgagor  as  to  the  purchase  money,  and  the 
vendor  may  pursue  either  or  both  of  his  two  remedies,  one 
in  personam  and  the  other  in  rem.    Bank  v.  Pearson^  494. 

VENIRE,  Special,  908. 

VENUE : 

1.  Under  Section  193  of  The  Code  an  action  against  an  admin- 

istrator of  a  decedent,  whether  upon  the  official  bond  of 
the  administrator  or  for  the  purpose  of  holding  him  liable 
for  any  act  of  his,  or  for  any  liability  of 'his  intestate 
incurred  in  his  lifetime,  must  be  brought  in  the  county 
where  the  bond  was  ^iven  if  the  principal  or  any  of  his 
sureties  is  in  such  county.  Farmers  State  Alliance  v. 
Murrell,  124. 

2.  If  \X\iQ  application  for  removal  of  an  action  to  the  proper 

county  be  made  before  time  for  answering  expires,  it  mat- 
ters not  when  the  motion  is  heard.     1  hid. 

VERDICT : 

1.  Where,  on  the  trial  of  an  action  by  a  trustee  to  recover 
church  property,  the  parties  agreed  that  the  answer  as  to 
the  single  issue  submitted,  as  to  whether  the  trustee  was 
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the  owDor  and  entitled  to  the  possession,  shoald  settle  the 
whole  controversy  and  all  the  issues  raised  by  the  plead- 
ings, and  that  the  answer  shoald  be  '^  Yes "'  if  certain  facts 
were  true ;  otherwise  it  should  be  *'  No,''  and  the  jury 
answered  *'  No ; ''  Held^  that  the  verdict,  being  in  accord- 
ance with  the  stipulation,  justified  a  judgment  for  the 
defendant.    Nash  v.  Sutton^  298. 

2.  A  verdict  awarding  damages  cannot  be  impeached  by 
evidence  of  jurors  showing  how  the  damages  were  assessed. 
Purcell  V.  Railroad  Company^  728. 

VERDICT,  Entry  of  by  Clerk  : 

1.  A  clerk  of  the  court  may  by  consent  receive  a  verdict,  even 

if  the  judge  is  not  in  the  court  room,  provided  it  is  done 
before  the  expiration  of  the  term  ;  and  he  may  thereupon 
enter  a  valid  judgment  under  Code^  Section  412  (1),  or 
make  a  memorandum  thereof  and  afterwards  write  it  oat 
in  full.    Ferrell  v.  Hales,  199. 

2.  But  where  the  clerk,  having  by  consent  received  a  verdict 

at  11:40  o'clock  Saturday  night  of  the  la^t  week  of  the 
term  failed,  in  the  absence  of  the  judge  and  for  lack  of 
other  direction  by  him,  to  enter  judgment  or  memorandum 
thereof  in  accordance  with  the  verdict  that  night,  but 
entered  judgment  on  the  following  Monday  morning,  and 
after  the  expiration  of  the  term  ;  Ueld^  that  the  judgment 
so  attempted  to  be  entered  on  was  a  nullity.    Ibid. 

Rendered  on  Sunday  : 

A  verdict  entered  on  Sunday  of  a  week  set  for  the  duration  of 
a  court,  in  the  absence  of  an  earlier  adjournment,  is  legally 
entered.     Taylor  v.  Ervin,  274. 

VICE-PRINCIPAL,  728  : 

The  test  of  the  question  whether  one  in  charge  of  other  serv- 
ants is  to  be  regarded  as  a  fellow  servant  or  vice  principal 
is  whether  those  whoact  under  his  orders  have  just  reason 
for  believing  that  neglect  or  disobedience  of  orders  will  be 
followed  by  dismissal.     Turner  v.  Lumber  Company,  387. 

VOID  AND  INSENSIBLE  JUDGMENT,  296. 

VOID  PROBATE : 

Where,  in  the  trial  of  an  action,  the  probate  of  an  instrument 
became  material,  it  appeared  that  it  was  taken  by  one  who 
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had  formerly  been  a  notary  public,  but  whose  commiBsion 
had  expired  two  years  before,  and  there  .was  no  proof  that 
he  had  at  any  other  time  during  that  period  exercised  the 
office,  or  that  he  was  recognized  as  sucjb  an  official  in  the 
community  in  which  he  lived  ;  Held^  that  the  probate  was 
void  and  the  certificate  of  the  clerk  adjudicating  its  cor- 
rectness and  the  order  of  registration  were  invalid.  Hughes 
V.  Long,  52. 

WAIVER  OF  OBJECTIONS  TO  MODE  OF  SERVICE  OF  CASE 
ON  APPEAL,  611. 

WAIVER  OF  RIGHT  TO  CONFRONT  ACCUSER  AND  WIT- 
NESSES, 781. 

WARRANT  OF  JUSTICE  OF  THE  PEACE  : 

It  is  not  necessary  that  a  warrant  issued  by  a  justice  of  the 
peace  should  describe  the  criminal  offence  with  the  legal 
accuracy  required  in  an  indictment.  Durham  v.  Jones, 
262. 

WARRANTY : 

Where  the  defects  in  tobacco,  sold  with  representations  as  to 
its  grade  and  quality,  are  latent  and  peculiarly  within  the 
knowledge  of  the  seller,  the  fact  that  the  buyer  has  an 
opportunity  to  inspect  it,  and  does  not  do  so  f  ally,  is  no 
waiver  of  the  warranty.    Ferrell  v.  Hales,  199. 

Breach  of : 

1.  Where  there  is  a  breach  of  warranty  as  to  the  quality  of  an 

article  sold  the  purchaser  may  reject  it  and  sue  for  dam- 
ages sustained  by  the  non  performance  of  the  vendor^s 
contract,  or  he  may  keep  it  and  set  up,  by  way  of  counter- 
claim against  the  vendor'8  action  for  the  purchase  price, 
the  breach  of  warranty  in  reduction,  in  which  case  the 
measure  of  damages  is  the  difference  between  the  contract 
price  and  the  actual  value.     Kester  v.  Miller  Brothers,  475. 

2.  Plaintiffs  sold  to  defendants  an  engine  with  warranty  as  to 

its  quality,  and  upon  the  appearance  of  a  defect  agreed  to 
remedy  it  and  insisted  upon  the  defendants  keeping  and 
operating  the  engine  until  it  should  be  put  in  satisfactory 
running  order,  at  which  time  the  balance  of  the  purchase 
price  should  be  paid.    During  the  time  the  plaintiffs  were 
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attemptiDg  to  remedy  the  defects,  defendants  suffered  loss 
by  reason  of  idle  labor  and  the  consamption  of  eitra  fuel ; 
I  Held,  in  an  action  by  the  plaintiffs  to  recover  the  balance 

of  the  purchase  price,  that  the  possession  of  the  engine  by 
the  defendants  not  being  the  exercise  of  a  legal  option  to 
keep  it  and  to  set  up  a  breach  of  contract  in  damages  but 
being  at  the  instance  and  for  the  benefit  of  plaintiffs,  the 
defendants  are  entitled  upon  their  counter-claim  to  a 
credit  for  the  loss  to  which  they  were  subjected  while 
plaintiffs  were  endeavoring  to  remedy  the  defects.     /  bid, 

WIFE  (See  also  Husband  and  Wife  and  Feme  Covert). 

The  continuous  sale  to  a  wife,  under  a  protest  of  her  husband, 
of  laudanum  or  other  drugs  to  be  used  as  a  beverage, 
whereby  she  is  injured  i^hysically  and  morally  so  as  to 
cause  loss  to  the  husband  of  her  service,  &c.,  gives  to  the 
husband  a  right  of  action  for  damages.  Uolleman  v.  Har- 
ward,  150. 

Mortgage  of  Land  for  Husband^s  Debt,  257. 

WILL,  Construction  of : 

1.  A  devise  to  "  S.  and  all  her  children,  if  she  shall  have  any, '' 

vests  in  S.  a  fee-simple  if  she  has  no  children  of  S.,  at  tes- 
tator^s  death;  and  such  estate  cannot  be  divested  by 
the  subsequent  birth  of  a  child  ;  if  she  have  children  at  tes- 
ta tor^s  death,  she  and  they  take  as  tenants  in  common. 
Silliman  v.  Whitaker,  89. 

2.  A  testator  devised  property  to  the  use  of  **The  Methodist 

Episcopal  Church,  ^^  and  to  a  proceeding  instituted  by  the 
executors  to  obtain  the  advice  of  the  court  as  to  the  appli- 
cation of  the  devise  the  heir  of  the  testator  and  two  relig- 
ious organizations,  the  ^*  Methodist  Episcopal  Church  *^  and 
the  '^Methodist  Episcopal  Church,  South,"  were  made  par- 
ties and  answered,  the  heirs  claiming  the  devise  to  be  void 
for  uncertainty,  and  each  of  the  religious  organizations 
claiming  to  be  the  intended  devisee ;  it  was  error  to  reject 
testimony  offered  and  tending  to  show  (1)  that  the  legal 
name  of  neither  organization  came  within  the  very  wordii 
of  the  will,  one  being  '*  Trustees  of  the  Methodist  Episcopal 
Church,  "  and  the  other  the  "Methodist  Episcopal  Church, 
South, "  and  (2)  that  both  organizations  were  commonly 
known  as  *'The  Methodist  Episcopal  Church."  Tilley  v. 
Ellis,  283. 
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^.  In  such  case  an  issue  should  have  been  nubniitted  as  to 
whieli  church  the  testator  intended  to  devise  the  property 
by  the  use  of  words  applyinjf  strictly  to  neither,  but  in 
common  parlance  to  both,  on  which  issue  admissions  or 
evidence  that  one  church  had  numerous  members  and 
church  buildings  in  the  testator's  county,  and  the  other 
none,  would  have  been  competent  to  show  the  testator's 
intention.     Ibid. 

WITNESS: 

1.  An  instruction  to  the  jury  that  if  they  believe  a  certain 
witn(»ss  told  the  truth,  and  that  a  fact  is  as  testified  to  by 
him,  they  should  find  for  the  plaintiff;  but  that  if  they  do 
not  believe  that  such  witness  told  the  truth  and  that  the 
facts  are  as  testified  to  by  other  witnesses,  then  they  should 
find  for  the  defendant,  is  not  erroneous  as  being  obnoxious 
to  the  rule  which  prevents  the  singling  out  one  witness 
where  the  testimony  is  conflicting  and  directing  the  jury 
to  find  according  to  his  evidence.     Harris  v.  Murphy,  JU. 

0.  In  the  trial  of  an  action  to  which  the  defendant  had  set  up 
the  plea  of  the  Statute  of  Limitations,  it  was  injproper  to 
allow  the  plaintiff  to  ask  th*»  defendant  on  cross-examina- 
tion, for  the  purpose  of  impeaching  him,  wliether  he  had 
not  interposed  the  same  defense  to  various  claims  i^revi- 
ously.     Ctri/  v.  Jlf^iiderson,  422. 

:j.  While  the  answer  of  a  witness  to  a  collateral  question, 
draw^n  out  on  cross  examination,  is  ordinarily  conclusive, 
3'et,  when  such  questions  is  as  to  declarations  of  the  wit- 
ness and  is  asked  to  show  his  temper,  bias  or  disposition, 
and  he  is  apprised  of  the  time  and  ])lace  of  the  declara- 
tions, the  opposite  party  is  not  bound  by  the  answer,  but 
may  contradict  the  witness  by  other  testimony.  Cathci/  v. 
SJioemaker^  424. 

4.  Where  the  answer  of  a  witness  for  the  State  to  a  question 
put  by  the  State  is  not  responsive,  the  defendant  having 
failed  to  exercise  his  privilege  of  cross  examining  the  wit- 
ness, cannot  complain  because  the  answer  is  allowed  to 
stand.     StaU'  v.  Matlork,  ^06. 
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